Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


60001 911 SN 


LE  W. 


hH- 


cL-3 


BODLEIAN  LIBRARY 
OXFORD 


PRACTICAL  TREATISE 


or  Tui 


LAWS  RELATING  TO  THE  CLERGY. 


PRACTICAL   TREATISE 


OT  THB 


LAWS  RELATING  TO  THE  CLERGY 


..v.> 


A 


By  ARCHIBALD  JOHN  STEPHENS, 


BARRISTER  AT  UW. 


IN    TWO    VOLUMES. 
VOL.  TI. 


W.  BINNING  AND  CO.,  LAW  BOOKSELLERS, 

43.  FLEET  ST&EET. 
1848. 


LomMWt 
SrotnswooDK  mnd  Sniw, 


PEWS.  901 


PEWS, 

1.  Generally^  p.  902. 

jibience  ofpnet  in  ancient  udtm/utieal  edjflcef. 

2.  Gbnbral  Right  to  Pews,  pp.  902,  903.     - 

Jmdymtfd  of  Sir  John  Nieholl  in  Fullkr  Vi  Lakk  •^TVie  pews  in  a  parith  church  are  tht 
common  property  of  the  parith  —  Upon  a  per$on  quitting  the  parith^  his  right  to  a  scat  in 
the  church  has  ceased'—  Galleries  — •  Ifhen  parish  bimnd  to  erect  galleries  •—  Church* 
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meiU  of  Mr.  Justice  Taunton  in  Harris  r.  Drewe—  Ordinary  cannot  grant  a  seat  to  one 
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.S'^i/..>S  Gfo.  3.  c.  4.1.  iti.  7/j,  77,  7H. —  Choice  of  pctps^Pews  to  be  It-t  to  pay  the  salaritu 

of  the  minister,  hfc.  —  Churchmardensmay,  with  consent  of  incwnhent,  ^e.  alter  pew  rents 
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may  ortler  a  third  service  with  a  sermtm'—  Pews  may  he  let  for  such  third  service —  Stat. 
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c.  107.  <.  18.  —  Stat.  3^4  Vict.  e.  60.  f.  5.  —  Stat,  8  &  9  Hct,  e,  70.  s.  1. 


1.  Generally.  (1) 


AlMvnce  of  Tlioi'o  seems  to  have  been  an  eutirc  absence  in  our  cathedrals,  and  other 

lK*urKiii  ancient  ancient  ('cch?si:Lsticiil  e(lili(res,  of  any  fixed  and  rejjularK'  constrnetod  aeeoni- 
vdKiccii.  niodation  for  the  laity,  as  a!i  c.'tdcntial  part  of  the  building.     Until  about 

the  period  of  the  Uefonnation,  no  seats  were  allowed,  nor  any  di>tiiic't 
apartment  in  the  church  a.ssigued  to  distinct  inhabitants,  except  for  the  h>rd 
of  the  francliise,  or  some  other  emim.'ut  persons.  The  general  seats  that 
were  provided  were  moveable,  and  the  property  of  the  incumbent,  and 
tlicnce  in  all  respect^  at  his  disposal ;  and  tliey  were  frequently  bequeathed 
by  incumbents  to  their  successors,  or  others  as  they  thought  fit.  This  is 
corrol)orated  by  the  fact,  tliat  the  common  law  books  of  an  early  period 
mention  but  two  or  three  cases  upon  this  subject,  and  those  relating  to 
the  chancels  and  seats  of  distinguished  persons.  (2/ 


GrKKRAL 
UlClIT  TU 

Jii(li:incnt  of 
Sir  John 
Nlcholl  in 
fuller  r.  L-:ne, 

'ilic  pe«r«  in  .1 
p.irtsh  churcli 
arc  the  com- 
inun  property 
of  the  parisli. 


2.  General  Right  to  Pews. 

In  Fuller  v.  LnHe(^)  Sir  John  Nicholl  observed,  "  By  tlio  general  law, 
and  of  euniinon  right,  all  the  pews  in  a  parish  cliurch  are  the  conimun  pro- 
perty of  the  parish :  they  are  for  the  use,  in  common,  of  the  parishioners, 
who  are  all  entitled  to  be  seated  orderly  and  conveniently,  so  as  be>t  to 
provide  for  the  accommodation  of  all.  The  distribution  of  seats  resU  with 
the  churchwardens  as  the  officers,  and  subject  to  the  control  of  the  oniinary. 
Neitlier  the  minister,  nor  the  vestry,  have  any  right  whatever  to  interfere 
with  the  churchwardens,  in  seating  and  arranging  the  parishioners,  as  often 
erroneously  supposed :  at  the  same  time  the  advice  of  the  minister,  and 


(I)  Vuh  tit.  CuuECHWA&JDixs— Pariui 
Prouibitio>'. 


(2)  ViiU  Ken.  Par.  Ant.  596. 

(3)  2  Add.  425. 
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even  sometimes  tne  opinions  and  wishes  of  the  vestry,  may  be  fitly  invoked   Geweral 
by  the  churchwardens,  and  to  a  certain  extent,  may  be  reasonably  deferred   pi^^,. 


to,  in  this  matter.     The  general  duty  of  the  churchwardens  is  to  look  to  the      

general  accommodation  of  the  parish,  consulting,  as  far  as  may  be,  that  of   ^l,.  j^^^, 
all  its  inhabitants.     The  parishioners,  indeed,  have  a  claim  to  be  seated,    NichoU  in 
according  to  their  rank  and  station;  but  the  churchwardens  are  not,  in    J^^^ry.lMnc. 
providing  for  this,  to  overlook  the  claims  of  all  the  parishioners  to  be 
seated,  if  sittings  can  be  afforded  them.     Accordingly  they  are  bound,  in 
particular,  not  to  accommodate  the  higher  classes  beyond  their  real  wants, 
to  the  exclusion  of  their  poorer  neighbours ;  who  are  equally  entitled  to 
accommodation  with' the  rest,  though  they  are  not  entitled  to  equal  accom- 
modation, supposing  the  seats  not  to  be  all  equally  convenient."  (1) 

Upon  a  person  quitting  the  parish,  the  right  to  use  a  seat  in  the  body  of  Upon  a  person 
the  church,  whatever  was  the  nature  and  origin  of  that  right,  is  at  an  end,  JarislfhisrLht 
because  he  has  ceased  to  be  a  parishioner.  (2)  to  a  scat  in  the 

When  the  number  of  parishioners  increase,  so  that  the  seats  are  in-  ^^^^  *'** 
sufficient  to  accommodate  all  who  apply  for  them,  the  parish  is  bound,  and    ^ 
may  be  compelled  by  ecclesiastical  censures,  to  provide  against  these  in-   When  parish 
conveniences ;  and  therefore,  upon  an  application  for  a  faculty  to  erect  a  ^ound  to  erect 
gallery  in  the  parish  church,  the  Court  will  consider  the  grounds  of  the 
application,  although  it  is  alleged  that  a  great  majority  of  the  inhabitants 
disapprove  of  it.     For  the  Court  may  refuse  the  whole  parish  joined  to- 
gether, or  may  grant,  if  it  appear  necessary,  a  prayer,  upon  the  application 
of  one  against  all  the  rest.     But  though  the  Court  is  not  bound  by  the  wish 
of  the  majority,  it  will  pay  great  attention  to  it ;  apd  the  measure  should 
be  regularly  submitted  to  the  consideration  of  the  vestry,  in  the  first  in- 
stance ;  and  if  it  be  then  approved,  though  very  few  parishioners  attend, 
they  have  the  power  of  the  parish  delegated  to  them ;  and  unless  it  be  after-  * 
wards  clearly  established  that  a  gallery  is  unnecessary,  or  that  it  is  hi^ly 
inexpedient,  the  Court  will  decree  the  faculty.  (3) 

But  if  more  pews  or  galleries  be  necessary,  it  is  said  to  be  agreed,  that   Churchwar- 
the  churchwardens  alone  cannot  erect  them :  some  say  it  cannot  be  done  ^^  ^rect  gal- 
without  the  licence  of  the  ordinary ;  and  it  is  clear  if  there  be  a  dispute,  lerics. 
whether  more  pews  are  necessary,  or  where   they  shall  be  placed,  the 
ordinary  is   the   sole  judge.     But  if  the  incumbent,  churchwardens,  and 
parishioners  unanimously   agree  that  more  pews  arc  necessary,  and   that 
they  shall  be  fixed  in  such  a  place,  it  does  not  seem  that  there  is  any  neces- 
sity for  the  ordinary's  interposition,  because  where  there  is  no  controversy 
there  can  be  no  need  of  a  judge.  (4>) 

A  possessory  title  to  a  pew  is  sufficient  against  a  mere  intruder.  (5)  Possessory 

against  an  in- 
truder. 

3.  Pews  granted  by  Faculty,  or  acquired  by  Prescription.      Pewsoeanted 

BY  FaCULTV,  OE 


When  the  Court  grants  a  faculty  to  appropriate  a  seat  in  a  church  to  an  acquired  by 
inhabitant,  it  should  be  matter  of  preliminary  consideration,  1.  whether 

(1 )  Vide  etiAm Blak?v.  Usborne,S  Hagg.  (J)  Groves  v.  Ilomsey  {Hector tf),  1  Con- 

7:3:4.  sist.  188. 

(*J)  FuBer  ▼.  Lane,  'J  Add.  427.    Byerley  (4)  Ayliffc's  Parcrgon  Juris,  484 

V.  ffimiut,  5  B.  &  C.  18.  (5)  Spry  v.  FTood,  2  Curt.  356. 
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PKwit  oKAxno  such  a  grant  would  be  prejudicial  to  the  parish ;  2.  whether  it  wouhl  be 
Bv  I-Aci'LTY,  prejudicial  to  the  persons  opposing  the  grant;  and  3.  whether  the  party 
BY  PBBflCRir-      applying  for  it  is,  from  station  and  property  in  the  parish,  qualified  to  have 

"**'^' such  a  grant  (1) 

What  should  be       Ordinaries  at  the  present  day  will  not  issue  faculties  appropriating  pews 

matter  of  pre-  ^  individuals,  but  under  special  circumstances  (2) :  and  if  a  faculty  (for 
liiiiinary  con-  '  .  ^    \ 

Mderation  to  annexing  a  pew  to  a  messuage)  be  obtained,  by  surprise  and  undue  con- 
the  granting  a    trivance,  it  may  be  revoked.  (3) 

^^l  In  Fuller  v.  Lane  (4)  Sir  John  NichoU  observed,   "  Faculties  appro- 

prapriaUng^  priating  certain  pews  to  certain  individuals  in  diiferent  forms,  and  with, 
pewt  not  different  limitations"  •  .  •  '<  have  been  granted  in  former  times  with  too 

imder  s^^'cial*  great  facility,  and  by  no  means  with  due  consideration  and  foresight.  The 
circumstances,  appropriation  has  sometimes  been  to  a  man  and  his  family,  '  su  long  as 
If  faculty  lio  they  continue  inhabitants  of  a  certain  house  in  tlie  parish/  The  more  mo- 
lurpriMr  if  will  ^^^^  ^*^^"^  is  to  a  man  and  his  family,  <so  long  as  they  continue  inhabitants 
be  rcTokcd.  of  the  parish,'  generally.  The  first  of  these  is,  perhaps,  the  least  exception- 
Appropriation  able  form.  It  is  unlikely  that  a  family  continuing  in  the  occupation  of  the 
^^P^^^"'^  same  house  in  the  parisli  shall  be  in  circumstances  to  render  its  occupation 
Judgment  of      ^^  ^^^  same  pcw  in  the  church,  very  objectionable. 

Sir  John  Nicboll  **  The  objection  which  applies  to  tlie  other  class  of  faculties  is,  that  they 
mhmUer  ▼.         often  entitle  parishioners  to  the  exclusive  occupancy  of  pews,  of  which  they, 

themselves,  are  no  longer  in  circumstances  to  be  suitable  occupants  at  all, 
whatever  their  ancestors  might  have  been.  A  third  sort  of  faculty,  not  un- 
usual after  churches  had  been  new  pewed,  either  wholly  or  in  part,  appears 
to  have  been,  a  faculty  for  the  appropriation  of  certain  pews  to  certain  mes- 
suages, or  farm  houses ;  the  probable  origin  (the  faculties  themselves  being 
lost)  of  most  of  those  prescriptive  rights  to  particular  pews,  recognised,  as 
such,  at  common  law,  the  parties  claiming  which  must  show  the  annexation 
of  the  pews  to  the  messuages,  time  out  of  mind ;  and  the  reparation  from 
time  to  time  of  the  particular  pews,  by  the  tenants  of  such  houses  or  mes- 
suages, in  order  to  make  out  their  prescriptive  titles.  Some  instances 
there  are,  too,  of  faculties  at  large ;  that  is,  appropriating  pews  to  persons 
and  their  families,  without  any  condition  annexed  of  residence  in  the  parish. 
But  such  faculties  are  so  far  at  least,  merely  void,  that  no  faculty  is  deemed 
either  here  or.  at  common  law  good,  to  the  extent  of  entitling  any  person 
who  is  a  non-parishioner  to  a  seat  even,  in  the  body  of  the  church.  As  to 
an  aisle  or  chancel,  that  indeed,  may  belong  to  a  non-parishioner ;  for  the 
case  of  an  aisle  or  chancel  depends  upon,  and  is  governed  b}',  other  con- 
siderations. But  whenever  the  occupant  of  a  pew  in  the  body  of  the  church 
ceases  to  be  a  parishioner,  hb  right  to  the  pew,  howsoever  founded,  and 
how  valid  soever  during  his  continuance  in  the  parish,  at  once  ceases  and 
determines,  though  the  contrary  is  very  often  supposed ;  as  for  instance, 
that  he  may  sell,  or  assign  it,  or  let  it  to  rent,  as  part  and  parcel  of  his  pro- 
perty in  the  parish.  So  again,  of  pews  annexed  by  prescription  to  certain 
messuages,  it  b  often  erroneously  conceived  that  the  right  to  the  pew  may 
be  severed  from  the  occupancy  of  the  messuage ;  it  is  no  such  thing,  it  cau- 

( 1 )  Partington  r.  Banut  (  Rector,  ^,  of),  (3)*  Butt  x,  J^mes,  3  Ilagg.  4 1 7. 

3  Liv  (Sir  G.),  345.  (4 J  2  Add«  4*26, 

(S;  VTu-jBocombe  t.  Owldridgt,  SAdd.  • 
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not  be  ievered ;  it  passes  with  the  messuage ;  the  tenant  of  which,  for  the  ^<^vs  crantio 
time  being,  has  also  dejure^  for  the  time  being,  the  prescriptive  right  to  the  "^'  ^^c*^"^» 
pew.    The  result,  upon  the  whole,  however,  of  these  faculties  is,  that  in  bt  Pucsc&ir- 
many  churches  the  parishioners  at  large  are  deprived,  in  a  great  degree^  of  ''^^^' 
suitable  accommodation,  by  means  of  exclusive  rights  to  pews,  either  ac-  judgment  of 
tually  vested  in  particular  families  by  faculty  or  prescription,  or  at  least,  Sir  John 
and  which  is  the  same  thing  as  to  any  practical  result,  supposed  to  be  so  p^g,  ^ '  Laimw 
Tested*    I  add  this  last,  because,  in  many  instances,  these  exclusive  rights 
are  merely  suppositious^  and  would  turn  out,  upon  investigation,  to  be  no 
rights  at  all.     In  this  very  cas^,  for  instance,  there  are  two  claims,  as  of 
right  set  up  to  this  identical  pew,  neither  of  which,  it  now  seems,  is  legally 
valid ;  I  mean  Kelsey's  asserted  prescriptive  right  and  that  of  Mr.  Lane, 
derived  through  the  Faringdon's,  whose  right  itself  was  a  mere  possessory 
right,  that  actually  ceased  and  determined  upon  Mr.  James  Fariugdon 
ceasing  to  be  a  parishioner,  in  1821. 

**^  With  this  experience  of  the  mischief  that  has  resulted  from  a  too  lavish 
grant  of  these  faculties  in  former  times,  it  is  the  duty  of  the  ordinary  to 
prevent  its  recurrence,  by  proceeding  in  this  whole  matter  with  tlie  utmost 
prudence  and  circumspection.  It  is  especially,  thus  incumbent  upon  every 
ordinary  looking  to  the  times  —  with  which  he  is  bound  to  keep  pace  in  all 
matters  appertaining  to  his  jurisdiction^  so  far  as  the  same  is  compatible 
with  his  positive  duties.  Faculties  of  this  sort  might  issue  a  century  or  two 
ago,  without  much,  or  without  any,  impropriety ;  the  issue  of  which,  at  the 
present  day,  would  be  in  the  highest  degree  improper.  The  population  of 
the  country  throughout  has  immensely  increased  of  late,  and  is  still  in- 
creasing. Dissent  from  the  church  too,  especially  among  the  lower  classes, 
has  also  increased ;  and  partly,  no  doubt,  from  the  lower  classes  being  indifier« 
ently  accommodated  with  church  room,  and  even  being  precluded,  in  many 
instances  from  attending  divine  worship  in  their  parish  churches  at  all. 
It  Is  to  remedy 'this  want  of  church  room,  which  is  much  felt  generally,  that 
parliament  has  granted  the  vast  sum  of  a  million  and  a  half,  expressly  for 
building  new  churches." 

The  right  to  sit  in  a  pew  may  be  apportioned  ;  and  therefore  where,  by   Tlic  right  to  sit 
a  faculty,  reciting  "  that  A.  had  applied  to  have  a  pew  appropriated  to  hiui  *"  *  P*-*^  P"y 
in  the  parish  church  in  respect  of  his  dwelling-house,"  a  pew  was  granted       *^^'  ^^^ 
to  him  and  his  family  for  ever,  and  the  owners  and  occupiers  of  the  said 
dwelling-house ;    and    the    dwelling-house   was  aftcrwanls   divided    into 
two :  -» It  was  held,  that  the  occupier  of  one  of  the  two  (constituting  a 
yery  snmll  part  of  the  original  messuage)  had  some  right  to  the  pew^ 
and  in  virtue  thereof  might  maintain  an  action  against  a  wrong-doer  (1) : 
Mr.  Justice  Taunton  observing,  "The  right  of  sitting  in  an  allotted  space  Judjrmcntof 
of  the  church  may  be  compared  to  a  right  of  common  of  pasture,  which   }}^'  •^"**'."^ 

f  .         J       T<»  •     J     /.  .    #.  lauiiton  III 

may  be  apportioned.     If  a  person  seised  ot  a  messuage  and  forty  acres  of  iiarrl*  ▼. 
land,  having  a  prescriptive  right  of  common  on  a  waste  for  all  commonable   ^''^^^^ 
cattle  levant  and  couchant  upon  the  messuage  and  forty  acres,  as  to  the  said 
messuage  and  forty  acres  appertaining,  make  a  feoifmcnt  to  another  of  five 
acres  of  that  land,  the  common  is  severable,  because  the  prescription  to 
have  common  on  the  laud  to  which,  &c.,  for  the  cattle  levant  and  couchant 

(1)  Harrii  v.  Drewt,  2  B.  &  Ad.  164. 
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on  the  land  to  which,  &c.,  extends  to  the  whole  and  every  paroel.  So 
in  this  case,  by  the  faculty,  the  pew  was  granted  to  John  Emery  and 
his  family  for  ever,  and  the  occupiers  of  the  messuage  called  The  Lamb  and 
Lark.  The  right,  therefore,  to  use  the  pew  attached  to  the  occupier  of 
every  part  and  parcel  of*that  messuage.  Here,  it  having  been  proved  that 
the  plaintiff  had  taken  a  part  of  the  ancient  dwelling-house  into  the  new 
one,  some  part  of  the  right  which  appertained  to  the  ancient  dwelling-house 
also  attached  to  the  new  one.  The  churchwardens  were  clearly  wrong- 
doers. They  were  only  the  officers  of  the  ordinary,  and  here  the  ordinary 
is  precluded  by  the  act  of  his  predecessor." 

A  possessory  title  in  a  church  seat  has  been  sustained  against  an  applica- 
tion for  a  faculty,  by  a  person  who  had  shown  no  title  to  it  (1) 

The  ordinary  cannot  grant  a  seat  to  one  and  his  heirs,  or  to  a  person, 
in  respect  of  a  particular  estate ;  for  the  seat  does  not  belong  to  the  person, 
but  to  the  house,  and  is  a  privilege  confined  to  inhabitancy,  for  otherwise, 
if  the  person  left  the  town  to  dwell  in  another  place,  he  would  retain  the 
seat,  which  is  unreasonable.  (2) 

In  Stocks  V.  Booth  (3)  Mr.  Justice  Buller  said,  he  had  seen  a  faculty  for 
exchanging  seats  in  a  church,  but  still  each  was  annexed  to  the  house. 

In  Langley  v.  ChtUe{^)  a  prohibition  was  refused  to  a  libel  for  the 
sole  use  of  a  pew,  to  which  the  churchwardens  would  have  appointed 
another  person  than  the  person  appointed  by  the  ordinary,  because,  as 
observed  by  Chief  Justice  North,  "the  ordinary  hath  jurisdiction,  and 
the  churchwardens  cannot  justle  out  his  authority,  when  the  privilege  is 
claimed  only  for  the  defendant  and  his  family;"  and  if  the  plaintift'be 
grieved  by  the  sentence,  he  may  appeal ;  for  the  common  law  courts  can 
determine  a  point  on  the  canon  law,  if  the  party  have  an  appeal.  (5) 

But  both  the  ordinary  and  the  churchwardens  may  be  excluded  from  ex- 
ercising any  right  to  the  disposal  of  a  pew,  where  an  individual  has  acquired 
an  absolute  and  exclusive  right  therein.  Still,  to  exclude  the  jurisdiction 
of  the  ordinary,  it  is  necessary  that  the  person  claiming  a  pew  should  show 
a  faculty  or  a  prescription,  which  supposes  a  faculty  time  out  of  mind,  the 
faculty  itself  being  lost.  (6) 

In  Hawkins  v.  Compeipne  (7)  Sir  John  Nicholl  said,  that  by  the  general 
law  "there  can  be  no  property  in  pews — they  are  erected  for  the  use  of  the 
parishioners.  The  ordinary  may  grant  a  pew  to  a  particular  person,  while 
he  resides  within  the  parish  —  or  there  may  be  a  prescription  by  which  a 
faculty  is  presumed ;  but  as  to  personal  property  in  a  pew,  the  law  knows 
of  no  such  thing." 

It  has  been  held  that  the  priority  in  the  seat,  as  well  as  the  seat  itself, 
may  be  claimed  by  prescription,  and  that  an  action  on  the  case  lies  for  it  at 
common  law.  (8) 

In  Walter  v.  Gunner  (9)  Sir  John  Nicholl  observed,  "  A  person  claim- 


(1)  Wilkinaon  v.    ^fo8$,  2  Lee  (Sir  G.), 

259. 

(2)  Brabinv,  Trorfum,  Poph.  14a  2  Rol. 
Abr.  Prohibition  (G),  287.  pi.  7.  Stoc/u  v. 
Booth,   1  T.  IL  432. 

(3)  Ibid.  4in. 

(4)  Ilaym.(SirT.),  246. 


(5)  Maj/v.  Gilbert,  2  Bulst.  151. 

(6)  Tattersall  v.  Knight,  I  Phil.  237. 

(7)  3  Ibid.  16. 

(8)  Carleton  v.  Hutton,  Noy,  78.'  Hutton*M 
case.  Latch,  116. 

(9)  1  Consist.  322. 


PEWS-  «T 

iog  a  pew  must  show  either  a  facalty  or  a  prescription^  which  will  suppose*  Pcw^  oramtid 
a  faculty.     But  mere  presumption  is  not  sufficient,  without  some  etidence    ^^'  I'acultt, 

.  .  OR  ACQUIRED 

on  which  a  faculty  may  reasonably  be  presumed.     The  strongest  evidence    by  Prescrii*- 
of  that  kind  is  the  building  and  repairing  time  out  of  mind,  for  mere  repdir-   '^'^^- 
mg  for  thirty  or  forty  years  will  not  exclude  the  ordinary."  . . .  *'  The  posses-    Nicholl  in 
sion  must  be  ancient,  and  going  beyond  memory,  though  not  the  high  legal    '^«&er  v. 
memory." . . . ''  The  time  of  sixty  years  has  been  held  not  sufficient  against  a      *""^''- 
wroDg-doer.     The  law  does  not  favour  claims  against  the  ordinary,  and  no 
ground  is  stated  here,  on  which  such  a  right  can  be  established  against 
him/* 

*•  A  prescriptive  right  must  be  clearly  proved ;  —  the  facts  must  not  be    Consideration 
left  equivocal, — and  they  must  be  such  as  are  not  inconsistent  with  the   ^l^^^^^*^^ 
general  right**  (1) 

If  a  person  prescribe  that  he  and  his  ancestors,  and  all  they  whose  estate 
he  hath,  in  a  certain  messuage,  have  used  to  sit  in  a  certain  seat  in  the  nave 
of  the  church  for  time  out  of  mind,  in  consideration  that  they  have  used, 
time  out  of  mind,  to  repair  the  said  seat,  and  the  ordinary  remove  him  from 
tliis  seat,  a  prohibition  lieth  ;  for  this  is  a  good  prescription,  and  by  intend- 
ment there  may  be  a  good  consideration  for  the  commencement  of  this  pre. 
scription,  although  the  place  where  the  seat  is  be  the  freehold  of  the  par- 
son. (2)  But  if  he  prescribe  generally,  without  the  consideration  of 
repairing  the  seat,  the  ordinary  may  displace  him.  (3) 

A  pew  can  only  be  annexed,  by  prescription,  to  a  house ;  it  cannot  be  to 
lands.  Where  so  annexed  to  a  house,  the  occupier  of  the  house  for  the 
time  being,  is  entitled  to  the  use  of  the  pew,  not  the  owner  of  the  estate ; 
and  a  possessory  right  to  a  pew  is  only  co-extensive  in  duration  with  actual 
possession,  which  last,  if  abandoned,  the  right  itself  wholly  ceases  and 
determines.  (4) 

A  pew  in  the  aisle  of  a  church  may  be  prescribed  for  as  appurtenant  to  a 
house  out  of  the  parish.  (6) 

In  Lousley  v.  Hayward  (6)  it  was  decided,  that  a  pew  in  the  body   Pews  in  the 
of  a  church  may  be  prescribed  for,   as  appurtenant  to  a  house  out  of  ^^^  **f^i!"  ^^ 
the  parish.    Chief  Baron  Macdonald  observing,  "  The  only  question  which   church  appur- 
the  Court  has  to  decide  is,  whether  there  can  in  law  be  a  prescription  for  a  tenant  to 
]>erson  living  out  of  the  parish  to  have  a  pew  in  the  nave  of  the  church?   thc^rid*/ 
There  is,  in  the  present  case,  an  uninterrupted  enjoyment ;    and  although   judgment  of 
the  origin  of  the  right  to  the  pew  cannot  be  traced,  it  is  undoubtedly  ancient.    Chief  Baron 
notwithstanding  there  is  nothing  to  show  upon  what  circumstances  it  was   ^^^^^^^  in 
at  first  assumed  or  grounded.    And  in  the  absence  of  all  evidence  against  Hayward, 
the  right,  the  question  is,  whether,  upon  the  mere  principles  of  law,  the 
Court  can  say,  that,  notwithstanding  the  enjoyment  of  the  right  in  fact,  it 
could  never  have  had  a  legal  origin  ? 

**  To  defeat  the  claim  of  the  plaintiff  it  must  be  shown,  that  the  creation 
or  assumption  of  the  right  was  absolutely,  and  of  necessity,  void  in  origine; 
ajid  unless  the  prescription  is  of  itself  rotten  and  bad,  from  some  legal  vice, 

(1)  /Vr  Sir  John  Nicholl  in  PeUman  v.  (3)  Ibid.  pi.  4. 

iSridgtr,  I  l»hil.   325.  (4)    WtwllacCinbr.  \ .  Ouldridpe,  ii  Add.   1. 

(2)  t»   Rol.   Abr.    ProhibUio..  (G>  288.  (5)  Davis  v.  Hit,  Vormst,' 14. 
pL  :}.     Ifalter   v.  GuMur,    1    Consist.  314.  (6)  1  Y.  &  J.  583. 
PcUmnn  ▼.  Bridger,  1  PhiL  325. 
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there  is  nothing  else  to  affect  it    But  as  to  the  legal  possibility  or  impossi* 
bility  of  the  thing,  a  very  short  inquiry  is  sufficient.      It  appears  from 
Selden  (1),  that  in  early  times,  by  the  pope's  licence,  churches  were  founded 
or  built  by  lords  of  manors,  or  other  lay  founders  ;  and  that  parishes  were 
not  then  reduced  to  the  exact  circuits  and  boundaries  by  which  they  are 
now  known,  and  particularly  for  ecclesiastical  purposes ;  that  when  churches 
were  first  built,  a  certain  district  was  allotted,  over  which  the  officiating 
minister  was  to  superintend.  (2)     This  was  a  kind  of  division,  not  a  parish, 
in  the  sense  in  which  we  now  understand  it.    The  boundaries  of  parishes 
were  settled  long  after  the  foundation  of  churches ;  and  those  ecclesiastical 
districts,  formerly  belonging  to  churches  at  their  Brst  institution,  have  been 
since  much  varied,  and  in  many  cases  abridged  and  narrowed,  when  new 
churches  were  built  (3)     How,  then,  can  we  now  say  that  the  owners  of 
the  house  or  the  estate,  in  respect  of  which  the  pew  is  claimed,  did  not  build 
or  endow  the  church,  or  some  part  of  it ;  or  that  this  house,  though  now  not 
within  the  parish,  according  to  its  present  boundaries,  was  not  formerly 
within  the  ecclesiastical  limits  of  the  church  ?     Vcr}*  probably  it  was  so. 
But  without  going  farther,  it  might  have  been  so,  and  that  is  sufficient ; 
for  we  are  now  only  upon  the  question,  whether  a  person  can,  for  a  house 
out  of  the  parish,  prescribe  for  a  pew  in  the  body  of  the  church ;  or  whe- 
ther the  prescription  must  of  necessity  be  bad  in  law.      The  history  of 
churches  shows  the  contrary.     A  right  to  a  pew  can  only  exist  by  faculty 
or  prescription.     The  distinction  between  a  prescription  in  a  house  out  of 
the  parish,  for  a  pew  in  an  aisle  but  not  in  the  body  of  the  church,  is  merely 
made  a  doubt  or  question  in  some  of  the  books  ;  but  there  is  no  case  in 
support  of  it,  and  there  is  no  distinction  in  the  reason  of  the  thing  itself." 

But  it  has  been  subsequently  held  in  Fuller  v.  Lane{\)  and  Byerley  v. 

Windus  (5),  that  a  prescription  for  a  seat  in  the  body  of  the  church,  as 

appurtenant  to  a  house  out  of  the  parish,  cannot  be  supportc<l.     Where  tlie 

prescription  is  interrupted,  tho  jury  are  not  bound  to  presume  a  faculty 

from  long  undisturbed  possession.  (6) 
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i.  Renting  or  Purchasing  Pews. 

Kvery  parishioner  has  a  right  to  a  seat  in  the  church  without  any  pay- 
ment, either  as  a  purchase,  or  as  rent  for  the  same  ;  and  if  necessary,  occu- 
piers of  pews,  who  are  not  parishioners,  having  no  prescriptive  right  therein, 
may  be  put  out  by  the  churchwardens  to  enable  them  to  seat  parishion- 
ers (7);  and  in  Wt/llie  v.Motl  (8),  Sir  John  Xicholl  said,  '*  Seats  in  the 
church  belong  to  the  parish,  for  the  use  of  the  inhabitants  and  by  law 
cannot  be  sold  nor  let,  without  a  special  act  of  Parliament  for  the  pur- 
pose." 


(1)  Vol.  ill.  pt  2.  p.  1121,    1122,  edit 
172J. 

(2)  Ihiil.  II 2a  120^. 
(:)}  Ibid.  1212,  121:). 

(4)  2  Add.  425.     Ante,  904. 


(5)  5  B.  &  C.  1.     /W,  909. 

(6)  Morgan  v.  Curtit  (  Sir  L.),  3  M.  &  IL 
389. 

(7)  Walter  r.  Gunner,  1  Consist  314. 

(8)  1  Ilagg.  89. 
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In   Stevens  v.  Woodhouse  (1),  on  appeal  from  the  Decanal  Court  of  Rk'"'''«o  «* 

--»    li  •  «  ^  I  4*  I  .  -  1*1  PUttCHASIXO 

l\clu,  fts  to  the  grant  of  a  faculty  for  the  erection  of  seats^  the  judge  pr^-g. 


of  the  Court  of  Arches  observed: — "There  is  one  clause  in  the  faculty   ~ ; ; — • 

which  is  illegal — a  permission  to  the  parties  creeling  seats  to  sell  the   •„   ^^j^ion 
same.     This  is  a  practice  which  may  have  prevailed  frequently;  but  when-  tj  parties  who 
ever  it  had  appeared  before  tiie  Court,  it  has  been   constantly  discoun-  ^^^^  ^'^^.  *** 
tenanced.*'  (The  Court  then  referred  to  the  following  cases :  —  The  Church"  iJici^al. 
fcardens  of  Kensington  v.  Trger  (2),  **  in  which  the  churchwardens  and 
vicar,  in  order  to  pay  the  expenses  of  new  pews,  had  assigned  pews  to 
certain    persons,  their   heirs,  executors,  &c.,    for   sums   specified.      The 
Court  held  this  to  be  illegal,  and  that  the  churchwardens  might  seat  the 
parishioners  in  those  pews,  as  if  no  such  order  had  been  made."      In  Har* 
ford  V.  Jones  (S)^  '*the  vestry  had  granted,  for  10/.,  a  pew  to  R*  and  his 
assigns,  and  appropriated  it  to  such  house  as  he  should  build.     He  assigned 
to  Jones ;  and  Jones  then  applied  for  a  faculty ;   but  the  Court  disallowed 
the  claim  of  Jones  to  a  pew,  and  ordered  him  to  be  placed  in  the  common 
part  of  the  church."    In  Hole  v.  Burnet  (4),  suit  of^perturbation,  the  party 
pleaded  a  purchase  and  a  parochial  custom  for  the  sale.    The  Court  rejected 
the  libel,  and  held  the  custom  illegal.     In  Astley  v.  Biddle  (5),  it  appeared 
that  Astley  took  a  house,   to'  which  a  pew  had  belonged  forty  years ; 
the  churchwardens  demanded  money  for  the  use  of  the  pew,  and  on  re« 
fosal,  they   placed  another  person   with   him   in   the  pew.     The   Court 
^^  admonished  them  not  to  disturb,  and  to  desist  from  the  practice  of  sell- 
ing.*' Having  stated  these  precedents,  the  Court  further  observed): — "  These 
cases  all  show,  that  even  where  the  order  has  been  made  to  defray  expenses, 
it  has  always  been  held  illegal.     It  is  said,  however,  that  former  cases  had 
been  instances  of  old  pews,  but  that  the  agreement  here  is  for  building  new 
pews.     Thb  cannot  influence  the  Court,  or  make  the  act  legal.    It  may  be 
true,  as  it  has  been  remarked  in  the  argument,  that  this  is  frequently  done, 
particularly  in  chapels.     But  they  are  private  property;  this  is  an  old  parish 
church  ;  and  I  am  of  opinion  that  neither  the  parishioners  by  their  consent, 
or  the  ordinary,  or  any  power  but  the  legislature,  can  deprive  the  inhabi- 
tants of  a  parish  of  their  general  right,  and  that  such  acts  are  contrary  to 
the  law  of  the  land."     The  faculty  was  therefore  pronounced  illegal,  and 
the  sentence  of  the  Court  below  reversed. 

A  non-parishioner,  whether  extra-parochial  or  residing  in  another  parish,   Non-parlthlon- 
can  have  no  right  to  a  pew  in  the  body  of  a  parish  church  excent  bv  *"  *'*^*''  "*^ 

.  .°  ^  r  i        J    right  to  pews, 

prescription.  (6)  except  by  pre- 

And  prohibition  lies  to  restrain  the  Spiritual  Court  from  proceeding  in  a  »cription. 
suit  brought  by  an  extra-parochial  person  for  a  pew  in  the  body  of  a  parish 
church  ;  also  where  a  pew  is  claimed  by  any  other  title  than  prescription  ; 
or  if  it  is  claimed  by  that  title,  and  the  prescription  is  denied  by  the 
defendant  (7) 

Thus  in  Byerley  v.  Windus(J^)  Mr.  Justice  Bayley  observed,  "  The  claim  Judfrmcnt  of 
in  question  is  by  non-parisiiioucra  in  respect  of  a  messuage  or  messuages   J'*"-  •'"»5'*^** 

ri)  Arc'.ie^,  t->.^lh  Feb.  179J.  fr,)   Dtferhy  v.  Windnt,  7  D.  &    R.  564.     ''''**'•*'• 

(*J)  Con«»t.  17.21.  5  B.  &  C.  1. 

(3)  Ibid.  I7'i4.  (7)  Scd  vide  Lousk;f  s,  Ilayward^   1  Y. 

(4)  Ibid.  1740  &  J.  583. 

(5)  Peculiars,  1774.  (8)  5  B.  &  C.  18. 
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out  of  the  parish.  It  is  true  the  cktiinants  live  in  the  messuages  in  respect 
of  which  they  cbim  ;  that  those  me«suages  are  in  no  parish,  but  are  extra- 
parochial,  and  surrounded  on  all  sides  by  the  parish  of  St.  Andrew;  but 
what  right  can  the  inhabitant  of  an  extra-parochial  place  have  in  the  body 
of  a  parish  church  except  by  prescription  ?  He  contributes  to  none  of  the 
expenses  of  the  church;  they  are  borne  exclusively  by  the  parish.  lie 
contributes  nothing  to  the  maintenance  of  the  minister,  or  other  oiRcers  • 
they  an^  supported  exclusively  by  the  parish.  And  to  whom  does  the  use 
and  the  enjoyment  of  the  body  of  the  church  belong  ?  To  the  parish  and 
its  inhabitants.  The  ordinary,  indeed,  has  the  right  of  disposing  of  the 
seats ;  but  can  he  dispose  of  them  to  a  non-parishioner  ?  I  apprehend  not. 
Is  not  his  right  confined  solely  to  resident  parishioners  ?  I  take  it  to  be 
clear  that  it  is.  Why  is  a  faculty  for  a  pew  to  a  man  and  his  heirs  bad  ? 
Because  it  professes  to  give  the  right,  whether  the  man  and  his  heirs  con* 
tinue  resident  or  not  (I)  Why  cannot  a  seat  be  claimed  either  by  faculty 
or  prescription  as  appurtenant  to  land  ?  Because  it  is  in  respect  of  in* 
habitancy  that  it  is  to  t>e  used.  {2)  Why,  if  a  man  quits  the  parish,  is  his 
right  to  use  a  seat,  whatever  was  the  nature  and  origin  of  that  right,  at  an 
.^nd?  Because  he  has  ceased  to  be  a  parishioner.  (3)  Why,  if  a  seat  is 
appurtenant  to  a  house,  cannot  the  owner  of  the  fee  restrain  his  tenant 
from  the  use  of  it?  Because  the  seat  is  for  the  benefit  of  the  house,  for 
the  inhabitant  of  the  house,  not  for  the  benefit  of  the  owner  if  ho  cease  to 
inhabit  it.  (4>)  (jibson  in  his  Codex  (5),  under  the  head  of  Rules  of  Com- 
mon Law  concerning  the  Repairing  and  Ordering  of  Seats,  says,  '  Of  com- 
mon right,  the  soil  and  freehold  of  the  church  is  the  parson*s,  the  use  of 
the  body  of  the  church  and  the  repair  of  it  common  to  the  parishioners,  and 
the  disposing  of  the  seats  therein  the  right  of  the  ordinary.  And  generally, 
where  the  parishioners  repair,  the  ordinary  shall  dispose.  These  heads  arc 
ever)'where  laid  down  in  the  cases  on  this  subject,  and  have  never  been 
disputed.*  In  the  case  which  was  cited  of  Pettman  v,  J3rk!ger  ((5),  Sir 
John  Nicholl  states  the  rule  to  the  same  effect,  but  he  restrains  the  right  of 
the  ordinar}'  to  a  distribution  among  parishioners.  *  By  the  general  law 
and  of  common  right,*  he  says,  *all  pews  belong  to  the  parishioners  at 
large  for  their  use  and  accommodation,  but  the  distribution  of  seats  among 
them  rests  with  the  ordinary'.  The  churchwardens  are  the  officers  of  the 
ordinary ;  they  are  to  place  the  parishioners  according  to  their  rank  and 
station,  but  they  are  subject,  upon  complaint,  to  the  control  of  the  ordinary.' 
In  Fuller  v.  Lane  (7),  in  a  very  able  and  elaborate  judgment.  Sir  John 
Nicholl  lays  down  the  same  doctrine.  *  By  the  general  law,  and  of  com- 
mon right,  all  the  p(;ws  in  a  parish  church  are  the  common  property  of 
the  parish;  they  are  for  the  use  in  common  of  the  parishioners,  i»ho  arc 
all  entitled  to  be  seated,  onierly  and  conveniently,  so  as  best  to  provide  for 
the  accoHiinodation  of  all ; '  and  after  laying  down  this  as  the  general  rule, 
he  states,  among  other  positions,  <  that  no  faculty  is  deemed,  either  in  the 
spiritual  court  or  at  common  law,  good,  to  the  extent  of  entitling  any  per« 


(I)  (iilKons  Codtfx,  t>*Jl.  Ilatchrn  v. 
Jfawkrx,  1  Ilagg.  :ii.M.  Fulhr  v.  I  jane,  'i 
Add.  '%J7. 

(J)    Gibson*!  Codex,  222.     1  Inst.  121. 

(b>. 


(:\)  Ibid.      FiJirrv.  Ijanr,  2  Add.  427. 

(4)  MtuUuw  Kwht/»  ]  Hagg.  .SI 9. 

(5)  'lit.  V.  c.  4. 

(6)  1  lliiL  323. 

(7)  3  Add.  425. 
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son  who  is  a  non-parishioner  to  a  seat  even  in  the  body  of  the  church.'  Rxktino  or 
Again ;  *  whenever  the  occupier  of  a  pew  in  the  body  of  the  church,  ceases  pj^y"'*"*'*^ 
to  be  a  parishioner,  his  riglit  to  the  pew,  however  founded,  and  how  valid 


Boever  during  his  continuance  in  the  parish,  at  once  ceases  and  determines.*  Judgment  of 

Again ;  *  Of  pews  annexed  by  prescription  to  certain  messuages,  it  is  often  Bayley  in 

erroneously  conceived  that  the  right  to  the  pew  may  be  severed  from  the  ^y^^i^y  v. 

occupancy  of  the  house :  it  is  no  such  thing ;  it  cannot  be  severed,  it  passes      '"  ^' 

with  the  messuage,  the  tenant  of  which,  for  the  time  being,  has  also  de  jure, 

for  the  time  being,  the  prescriptive  right  to  the  pew.'     Lord  Stowell  lays 

down  this  last  position  in  1  Hagg.  319 — 321. ;  and  in  1  Hagg.  194^—314'., 

Lord  Stowell  states  that  every  housekeeper  has  a  right  to  call  upon  the 

parish  for  a  convenient  seat ;  that  if  an  inhabitant  wants  a  pew,  the  church- 

wanlens  ought  not  to  permit  an  occupancy  by  a  non-inhabitant   They  ought 

not  in  Auch  a  case  to  let  to  a  non-inhabitant,  nor  permit  prescriptive  pews 

to  be  so  let'     A  distinction  being  thus  established  between  parishioners 

and  non-parishioners,  can  a  distinction  be  also  made  among  non-parishioners, 

between  those  who  belong  to  another  parish  and  those  who  do  not?    Upon 

what  principle  can  such  a  distinction  stapd  ?     The  extra-parochials  infringe 

equally  upon  the  rights  of  the  parishioners  with  those  who  belong  to 

another  parish.     They  are  equally  non-contributory  to  the  expenses  of  the 

church.     It  is  the  fault  of  those  under  whom  they  claim  that  they  have  no 

parish.     They  have  the  advantage  of  being  extra-parochial ;  they  must 

take  the  disadvantages  also.  Upon  authority,  therefore,  and  upon  principle, 

I  am  of  opinion  that  extra-parochials  cannot  claim  a  pew  in  the  body  of  a 

church  otherwise  than  by  prescription,  if  they  could  do  so  by  prescription ; 

and,  consequently,  that  there  could  have  been  no  possessory  right  in  this 

case^  without  prescription. 

'<  It  was  urged,  however,  upon  the  argument,  that  such  possession  as  the 
principal  and  ancients  had  exercised,  was  sufRcient  to  sustain  a  suit  by 
them  against  a  wrong-doer,  and  that  Byerley,  the  plaintiff,  was  in  this  case 
to  be  deemed  a  wrong-doer ;  but  a  sufficient  answer  to  that  argument  is, 
that  ByerUy  personally  is  not  charged  to  have  given  to  the  inn  any  inter- 
ruption, and  that  it  was  the  duty  of  the  churchwardens,  as  officers  of  the 
ordinary,  to  secure  the  rights  of  the  parishioners  from  the  encroachment  of 
ftrangers." 


5.  Distribution  of  Pews.  Distribution 

OK  Prws.     . 

The  primary  authority  of  appointing  what  person  shall  sit  in  each  seat,  Tlie  ordinary 

being  in  the  ordinary  or  bishop  (1),  he  is  to  take  care  to  order  all  things  appcr-  ^^^  ^^^  amho- 

taining  to  divine  service,  so  that  there  be  no  contention  in  the  church,  and  [h/oMuniws  f 

tliat  all  things  be  done  decently,  and  in  order  to  give  precedence  to  such  as  i>cws. 
ought  to  have  it.  (2) 

And  the  churchwardens,  as  his  officers,  arc  to  place  the  parishioners  Clmrcli ward- 
according  to  their  rank  and  station  (3) ;  and  hence  it  is,  that  if  any  scat,  ^^^  '^  P'^*^*^ 

(1)3  last.  202.    Antt,  902,  903.  (3)  TtUmaH  v.  Bridger,  I  Fliil.  323. 

(2)  Watson*s  Clergyman's  Law,  389.    2  Rol. 
Abr.  PnkibUiim  {G\  288.  pi  I. 
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DitTftmuTiox  tliough  affixed  to  the  freehold,  be  taken  away  by  a  stranger,  the  church* 
^'      *^^ wanicnii,  and  not  the  incumbent,  must  bring  the  action  against  the  wrong- 

tlic  parUliion-      docr.  ( 1 ) 

enaecordin;?         The  rector  is  entitled  to  the  chief  seat  in  the  chancel,  unless  it  be  pre- 

to  tlwir  rank.  .,,-,,,  ,v 

llcctor  «,f.tlcd  '^^'^'^  f»'  ^y  *"""'"•  (2) 

to  the  cliief  *'  The   incumbent   has  no  authority  in  the  seating  and  arranging  tho 

•cat  in  the         parishioners,  beyond  that  of  an  individual  member  of  the  vestry,  and  which 

his  station  and  influence  in  the  parish  naturally  give  him.     He  may  properly 
MithoritT  in       object  to  a  plan  which  is  generally  inconvenient,  which  diminishes    the 
tbc  AMtinj;  and  accommodation  in  tlie  church,  which  disfigures  the  building,  which  renders 
Moilliloiitfn!^*     it  dark  and  incommodious.     In  any  case  of  this  description,  it  is  very  pro- 
per he  should  make  a  representation  to  the  ordinary ;  but  as  to  the  mere 
arrangement  of  seats,  if  the  parishioners  can  settle  that  among  themselves, 
and  to  their  own  sati^j^faction,  and  can  agree  about  the  expense,  there  seems 
but  little  necessity  for  the  interference  of  the  incumbent ;  the  expense  is 
that  of  the  parishioners ;  the  churchwardens  are  bound  to  repair,  with  the 
consent  of  the  vestry :  it  is  not  the  vicar,  but  the  vestry  which  appropriates 
the  seats,  the  general  superintendence  and  authority  in  allotting  them,  rests 
Proceedingi       with  the  ordinary  (3) : "  thus,  in  Parham  v.  Templar  (4)  a  proceeding  was 
Snljteri"'*'*     instituted  against  a  curate  for  altering  a  seat  in  the  body  of  the  church 
leaL  without  competent  authority. 

Authority  of  The  churchwardens  have  a  discretionary  power  subject  to  an  appeal 
churchwardens  |q  ^|jq  ordinary,  to  appropriate  the  pews  in  the  church  amongst  the 
aunt  intruding  parishioners,  and  may  remove  persons  intruding  on  seats  already  appro- 
into  seatfi.  priatcd.     Thus,  in  Reynolds  v.  Monkton  (5),  the  plaintiff  was  the  occupier 

of  a  house  and  farm  in  the  parish  of  Longsutton,  and  claimed  as  such 
a  right  to  sit  in  a  particular  pew  in  the  parish  church.  On  the  other 
hand,  the  exclusive  right  to  occupy  that  pew  was  claimed  by  one  Gay  lard, 
another  inhabitant,  for  himself  and  family.  The  defendant  was  one  of 
the  churchwardens  of  the  parish  ;  and  on  the  Sunday  on  which  the  a'^sault 
complained  of  took  place,  just  before  divine  service,  he  was  informed  by 
(laylard  that  the  plaintiff  was  in  the  pew  and  refused  to  leave  it.  The 
churchwardens  had  on  previous  occasions  been  appealed  to,  and  had 
given  the  plaintifi'  notice  that  the  pew  belonged  to  the  Gaylard  family. 
The  defendant,  on  being  applied  to  by  Gaylard,  went  in  company  with 
the  other  churchwarden  to  the  pew,  and  desired  the  plaintiff  to  quit 
it,  and  go  to  another  seat,  which  he  refused  to  do;  whereupon  the  de* 
fendant  laid  his  hand  on  him  with  a  view  to  force  him  out,  when  the 
plaintiff  rose  and  walked  out.  The  congregation  were  assembling,  but  the 
clergyman  had  not  entered  the  church.  There  was  contradictory  evidence 
as  to  the  violence  used  ;  and  for  the  defendant  it  was  attempted  to  establish 
a  prescriptive  right  to  the  pew,  as  attached  to  the  house  in  which  (jaylard 
liveti,  his  family  having  for  a  great  number  of  years  sat  there ;  and  it  was 
also  contended  that,  at  all  events,  the  ciiurchwardens  had  a  right  to  appro- 
priate the  seat,  which  had  clearly  been  done  in  this  case. 


(n  Watson*  rier^yman's  Intr.  :JS9.  (4)  n  Tblil.  515. 

<->    Vy  V.  ('''**'.^.  V":^  '^'*?'  „  (5)  -'  M.  &  Hob.  JS4. 

(a)  Per  Sir  Jolin  Nicholl  in  Taitenill  r,  ^  ^ 

Kniyht,  I  Thil.  '.:U. 
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Mr.  Baron  Rolfe,  in  summing  up  to  the  jury,  after  stating  that  in  his  Dictributioh 
opinion  the  evidence  failed  to  make  out  the  prescription,  observed,  as  to  the 


other  question, — **  I  think  that  the  churchwardens  have  a  right  to  exercise  a  Judgment  of 
reasonable  discretion  in  directing  where  the  congregation  shall  sit;  and  if  J^Jife  j^**" 
the  defendant  used  no  unnecessary  force,  he  had  a  right  to  remove  the   jieynoUs  t. 
plaintiff  from  the  pew  in  question  to  another  seat.     If,  in  the  exercise  of  a  ^^onkton, 
fair  discretion,  the  churchwardens  thought  it  more  convenient  that  the  pew 
should  be  occupied  by  Gaylard's  family,  and  not  by  the  plaintiff,  and  if  the 
removal  could  be  effected  without  public  scandal,  or  the  disturbance  of ' 
divine  service,  the  defendant  was  justified.     You  are  to  say  whether  any 
unnecessary  violence  was  used.*'     The  jury  found  a  verdict  for  the  plaintiffi 
damages  5L 

In  a  suit  for  perturbation  of  seat,  if  it  appear  that  the  churchwardens  In  a  suit  for 
have  acted  properly  in  displacing  the  plaintiff,  the  Court  will  dismiss  them ;  P^^'J^^'co^^ 
but  will  not  proceed  to  confirm  the  possession  of  the  person  seated  by  them,  will  not  con- 
as  it  docs  not  form  part  of  the  question  before  the  Court,  and  may  be  inju-  ^^^,  *l'c  p<»- 
rious  to  the  parish  by  taking  the  pew  more  out  of  the  power  of  the  church-  occupant  of 
wardens.  ( I )  the  pe  v. 

In  Groves  v.  Hamsey  {Rector  of)  (2)  it  was  objected  against  building  a  PosBessorj 
gallery  to  accommodate  parishioners  who  had  applied  for  seats,  that  the  *|*'**  ^*!i*h 
churchwardens  might  put  different  families  into  the  same  pew,  as  the  pews  ^^  ordinary. 
were  not  appropriated  by  .any  faculty,   and  would  afford  more  sittings 
than  were  then  occupied ;  but  Sir  William  Scott  said  they  might  be  ap- 
propriated by  prescription,   or  by  possessory   right  on  allotment  by  the 
churchwardens,  and  a  prescriptive  title  cannot  be  altered  by  any  authority, 
nor  a  possessory  title  by  the  churchwardens  alone,  though  it  may  be  by 
the  ordinary.     And  he  intimated,  that  unless  there  was   ample  room,  it 
would  be  improper  to  put  individuab  of  different  families  in  the  same  pews, 
which  might  produce  contention  and  inconvenience.  (3) 

By  custom,  the  churchwardens  may  have  the  ordering  of  the  scats,  as  in    Customs  as  \o 
London,  and  the  like  custom  may  exist  in  other  places.  (4')  ordering  pews 

So  a  custom  time  out  of  mind  of  disposing  of  seats  by  the  churchwardens,   wardens :  or 
and  major  part  of  the  parish,  or  by  twelve  or  any  particular  number  of  the  churchwardens 
parishioners,  is  a  good  custom,  and  if  the  ordinary  interpose,  a  prohibition  °"^  P*"'  *°"" 
will  be  granted.  (5) 

But  the  churchwardens  must  show  some  particular  reason  why  they  are   Churchwardens 
to  order  the  seats  exclusive  of  the  ordinary  ;  for  a  general  allegation,  that  "*"•'''  ***.^V* 
the  parishioners  have  been  accustomed  to  build  and  repair  the  seats,  and  q^j^^  g^^j,  gj. 
that  by  reason  thereof,  the  churchwardens  have  ordered  and  disposed  of  elusive  of  the 
them,  is  not  sufficient  to  take  away  the  ordinary's  power.  (6)  ordinary. 

In  Spry  v.  Flood{7)  it  was  held,  that  stat  51  Geo.  3.  c.  151.  s.  51.,  which  51  Geo.  3. 

enacts  that  the  vestrymen  (of  St  Marylebone)  shall  set  out  and  appro-  %l^\^'^y\ 

priate  such  a  number  of  seats  for  the  gratuitous  accommodation  of  the  poor  Vestrymen  of 

of  their  parish  for  the  time  bein*?,  and  also  such  a  number  of  other  pews  ?'•  ^'?'y'^*\. 

°  bone,  m tiled is- 

(\)    WtfUier.   Molt,  1  Ilagg.  41.  Tredimnn,  2  Rol.  24.       Colebach   v.    Bald" 

(J)   1  Cmwi«t.  18S.  ir^«,  2  Lutw.  10:52. 

(  0   V,de    etiam     TaUersall  v.  Knight,    1         ,/'*'^  ^^'^''""/     ^]^W'";?'^ ''*  Z--*^;    3«^. 
l*;.iL  2'!*'  Iresyrare  \.  Shrewsbury  {(  hHrcnwartlvnx  of), 

iz\  \r.*«i>..*.  r-i^  t    ¥         «,.«  ^  Sa\k.    lf»7.  ;    rule    Uilisuii's    Code.x,  I'jti. 

(4 )  W  at^n  .  Clergyman*.  Law.  389.  ^,„,,,.,,  ,.  TrrdvnaH,  2  Uol.  24. 

(5)  Cibsou*s    Codei,  198.      Brahln     v.  (7)  2  Curt  356. 
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or  seats  for  the  use  of  the  parishioners,  as  the  vestrymen  shall  think  neces- 
sary^ proper^  and  convenient  —  is  imperative  upon  the  vestrymen,  and  cm- 
powers  them  to  set  out  and  appropriate  the  pews  (other  than  those  for  tlic 
poor)  without  restriction,  and  not  subject  to  the  superintendence  of  the 
ordinary. 

And  tliat  by  the  52d  section,  which  enacts  it  shall  and  may  bo  lawful  to 

and  for  the  vestrj^men,  if  they  think  proper to  let  tlie  pews,  he,  or 

any  of  them  (save  and  except  the  pews  or  seats  to  be  appropriated  for  the* 
gratuitous  accommodation  of  the  poor  of  the  parish  for  the  time  being)  to 
such  persons  only  who  shall  be  inhabitant  householders  within  the  parish  — 
the  vestrymen  were  empowered  to  let  all  the  pews  save  those  for  the  poor, 
and  consequently  to  remove  the  rector  from  one  of  two  pews,  of  which  he 
had  been  in  possession  from  the  time  of  his  induction,  and  to  let  it  to  another 
inhabitant  householder. 


Eeectiom  akd 
IlsrAKATioN  or 
Pkwc 

By  wliom 
erected  and  re- 
paired. 


The  onus  and 
I»ene6cium  go 
together. 


Judgment  of 
l4ord  Ellen* 
borough  in 
I*riee  v.  LiV/fc- 
wood. 


Plea  of  repari' 
tiou. 


6.  Erection  and  Reparation  of  Pews. 

The  general  charge  of  erecting  seats  in  churches,  and  of  keeping  them  in 
repair,  lies  upon  the  parishioners,  unless  they  be  relieved  by  any  particular 
person  being  chargeable  by  prescription,  to  rebuild  or  repair  the  same.  (1) 

By  the  general  law,  the  repairs  of  pews  are  to  be  done  by  the  landowners 
of  the  parish  orchapelry.  (2) 

If  any  repairs  have  been  required  within  memory,  thry  must  be  proved  t(» 
have  been  made  at  the  expense  of  the  party  setting  up  the  prescriptive  right« 
The  onus  and  beneficium  are  supposed  to  go  together.  Mere  occupancy  does 
not  prove  the  right ;  for  though  in  country  parishes  the  same  families  occupy 
the  same  pews  for  a  long  time,  they  still  belong  to  the  parish  at  large,  unless 
the  inhabitants  of  a  particular  house  (not  the  owners  of  particular  lands) 
have  repaired  the  pew.  What  might  be  the  effect  of  a  ver}-  long  occupancy, 
where  no  repairs  have  been  necessary,  seems  undecided.  (3) 

In  Price  v.  LiUlewood  (4)  it  was  held,  that  an  old  entry  in  a  vestry  book 
signed  by  the  churchwardens,  stating  that  a  pew  had  been  repaired  by  A. 
in  consideration  of  his  using  it,  is  evidence  for  a  person  claiming  the  pew 
under  A. ;  Lord  Ellenborough  observing,  *'  I  think  the  entry  is  eviilence  in 
support  of  the  plaintiff's  claim.  It  shows  the  n*putation  of  the  parish  upon 
the  right ;  and,  besides,  it  is  made  by  the  churchwardens  upon  a  subject 
within  the  scope  of  their  ofticial  authority." 

TJie  reparation  of  the  pew  by  the  person  pleading  such  prescription,  and 
praying  a  prohibition,  must  be  alleged  in  pleading,  because  the  ordinary, 
in  the  body  of  the  church,  prima  facie  has  the  right,  and  nothing  but  such 
private  reparation  can  divest  him  of  that  right,  notwithstanding  possession 
and  use  time  out  of  mind.  (5) 

But  in  Petlman  v.  Bridget  (6),  Sir  John  Nicholl  thought  the  defendant's 
plea,  that  the  pew  had  been,  time  immemorial,  annexed  to  his  house,  was  suffi- 


(l)  ])c'/;;o\  ]'.  C.  by  Klliv,  121(J. 

(*J)   1\t  Sir  .John  Nicholl  in  JJatrkins  v. 

C^)   PiUnuin  \.  Dritttfcr,  1  ibid.  325. 


(4)  3  Camp.  288. 

(5)  HitoUiKomU  V,  OMrid^t,  3  Add.  6. 

(6)  1  PhiL  3i.>7. 
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cienty  according  to  the  practice  of  the  ecclesiastical  courts ;  as  it  must  be 
considered  to  include  the  avermenty  that  the  pew  had  been  used>  occupied, 
and  repaired  from  time  immemoriaL  (1) 

In  pleading  a  prescription  to  a  pew»  it  need  not  be  alleged  that  the  party 
and  his  ancestors  bad  always  repaired  it ;  the  pew  might  never  have  re- 
quired repair,  and  at  the  utmost  it  is  only  matter  of  evidence.  (2) 

It  has  been  held,  that  in  two  cases  reparation  need  not  be  particularly 
pleaded ;  first,  in  case  of  prescription  for  an  aisle,  because,  by  the  common 
law,  the  particular  persons  are  supposed  to  repair,  and  so  need  not  show  it ; 
and  the  foundation  of  the  right  may  be  for  other  causes  than  repairing,  as 
for  being  the  founder,  or  having  contributed  to  its  building.  The  second 
case  is,  where  an  action  upon  the  case  is  brought  against  one  who  disturbs 
another  in  his  seat,  which  disturber  being  a  stranger,  and  not  having  any 
prima  facie  right,  the  possession  of  the  other  is  a  sufficient  ground  of  action, 
and  it  need  not  be  alleged  that  he  repairs.  (S) 

Thus,  in  Kenrick  v.  Taylor  (4),  which  was  a  special  action  upon  the  case, 
against  the  defendant  for  disturbing  the  plaintiff  in  his  pew,  which  he 
claimed  by  prescription^  as  appurtenant  to  his  messuage  in  the  parish ; 
Chief  Justice  Lee  observed,  ^*  that  this  being  a  possessory  action  against  a 
stranger,  and  a  mere  wrong-doer,  the  plaintiff  was  not  obliged  to  prove  any 
repairs  done  by  himself  or  others  whose  estate  he  hath ;  for  it  is  a  rule  in 
law,  that  one  in  possession  need  not  show  any  title  or  consideration  for  such 
possession  against  a  wrong-doer.  But  it  is  otherwise,  where  one  claims  a 
pew  or  an  aisle  in  a  church  against  the  ordinary,  who  undoubtedly  huAprimd 
facie  the  disposal  of  all  the  seats  in  the  church ;  and  against  him  a  title  or 
consideration  must  be  shown  in  the  declaration  and  proved,  as  the  building 
or  repairing,  &c.    And  this  is  the  true  distinction."  (5) 
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7.  Proceedings  against  Disturbers  of  Pews.  PaocFraiNos 

AGAINST  UlS- 
,  ,  1        <»  TURBERS  OP 

The  ecclesiastical  jurisdiction  does  not  extend  to  the  trial  of  customs,  or  p^ws. 
prescriptions ;  and,  consequently,  in  all  cases  of  prescriptions  for  seats,  the   sum  where 
matter  is  solely  determinable  at  common  law.  (6)  triable. 

And  in  Witcher  v.  Chesham  (7)  a  prohibition  was  awarded  in  a  spiritual 
suit  for  a  disturbance  of  a  seat  in  a  church,  where  it  appeared  that  the 
temporal  right  was  in  question.  The  question  being,  whether  an  ancient 
house  had  been  purchased  with  the  seat  belonging  to  it 

The  Spiritual  Court  may  proceed  for  a  disturbance  in  a  seat  upon  libels 
grounded  on  prescription,  where  the  prescription  is  not  denied,  as  in  cases 
for  a  modus  or  a  pension  by  prescription  (8) :  and  the  reason  why  pro- 


O)  Fide  Rogers*8  Eccles.  Law,  176. 
(9)  FUk€  ▼.  BotiU  Lofn,  42S. 

(3)  Gibwn's  Codei,  197,  198.     Brabin 
Trediman,  2   RoL   24.     Buxton  v.  Bate- 

»,  I  Keb.  370.  1  Sid.  88.  1  Lev.  71. 
Raym.  (Sir  T.),  58.  Ashly  t.  Freckleton, 
3  Lev.  73. 

(4)  1  WiU  386. 

(5)  Vide  Pdtman   t.   Bridger,  1   FbU. 

3  N 


325.  AsMy  v.  Freeileton,  3  Lev.  73.  Bux- 
ton T.  Baieman,  I  Sid.  203.  WooUocombf  v. 
Ouldridge,  3  Add.  6. 

(6)  Vitie  po9t,  tit.  Prohibition.  Watson's 
Clergyman's  Law,  390. 

(7)  1  Wils.  17, 

(8)  Jacob  T.  DaUow,  2  Salk.  551.    2  Ld. 
Raym.  755. 
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hibitions  bavo  been  granted,  where  customs  or  prescriptions  have  been 
denied,  is  stated  (1)  to  be,  "  because  the  ecclesiastical  law  allows  of  difTeront 
times  in  creating  customs  or  prescriptions,  and  generally  of  less  time  than  is 
allowed  of  by  the  common  law,  which  owns  no  time  in  such  case ;  but  that 
whereof  there  is  no  memory  of  man  to  the  contrary.  Therefore,  the  com- 
mon law  will  not  sutfer  the  spiritual  courts  to  try  prescriptions,  whereby 
they  might  affect  and  charge  persons*  inheritances,  by  adjudging  them  to  be 
good,  which  by  the  common  law  arc  no  prescriptions." 

Possession  for  above  sixty  years  of  a  pew  in  a  church  is  not  a  sufficient 
title  to  maintain  an  action  on  the  case,  for  disturbance  in  the  enjoyment  of 
it;  but  the  plaintiff  must  prove  a  prescriptive  right,  or  a  faculty,  and  should 
claim  it  in  his  declaration  as  appurtenant  to  a  messuage  in  the  parish.  (2)[ 

Upon  a  libel  in  the  Consistorial  Court  for  disturbance  of  the  plaintiff's 
right  to  a  pew,  the  Court  adjudged  the  right  to  be  in  the  plaintiff,  and 
admonished  the  defendant  not  to  sit  in  the  pew ;  the  Court  of  Arches  reversed 
the  sentence,  but  admonished  the  defendant  not  to  use  the  pew  again :  these 
sentences  were  held  not  to)  be  conclusive  evidence  of  the  plaintiffs  right 
in  an  action  for  a  dbturbance  between  the  same  parties.  (3) 

Ah  action  at  common  law  cannot  be  maintained  for  disturbing  another 
in  the  possession  or  enjoyment  of  a  pew,  unless  it  be  annexed  to  a 
house,  or  some  other  messuage  in  the  parish.  Thus,  in  Mainwaring  t. 
Giles {^)  Chief  Justice  Abbott  obser\'ed,  ''In  no  case  has  a  person  a 
right  to  the  possession  of  a  pew  analogous  to  the  right  which  he  has 
in  his  house  or  land ;  for  trespass  would  lie  for  an  injury  to  the  latter, 
but  for  an  intrusion  into  the  former,  the  remedy,  undoubtedly,  is  by  an 
action  on  the  case.  That  furnishes  strong  reason  for  thinking,  that  the 
action  is  maintainable  only  on  the  ground  of  the  pew  being  annexed  to  the 
house  as  an  easement ;  because,  an  action  on  the  case  is  the  proper  form 
of  remedy  for  the  disturbance  of  the  enjoyment  of  any  easement  annexed  to 
land,  as  in  the  case  of  a  right  of  way,  or  a  stream  of  water.'*  "  I  am  of 
opinion,  that  this  being  a  pew  in  the  body  of  the  church,  and  not  in  a 
chancel,  which  might  be  the  freehold  of  an  individual,  no  action  at  common 
law  can  be  maintained  for  a  disturbance,  because  the  pew  is  not  annexed  to 
any  house.     The  disturbance  is  matter  for  ecclesiastical  censure  only." 

A  person  who  has  permission  from  the  churchwardens  to  sit  in  a  pew 
temporarily,  and  in  order,  by  keeping  possession  for  the  future  tenant,  to 
carry  into  effect  the  conditions  of  sale  of  a  house  with  which  the  pew  had 
for  above  a  century  been  held  under  an  expired  faculty,  has  no  possession 
on  which  he  can  bring  a  suit  for  perturbation  of  seat  against  a  mere  in- 
truder, such  ))ermis8ion  by  the  churchwardens  being  illegal  as  confinning 
the  sale  of  the  pew.  (5) 

If  any  person  build  a  seat  in  the  church  without  licence  of  the  ordi- 
nary, or  consent  of  the  minister  and  churchwanlons,  or  in  any  inconvenient 
place,  or  too  high,  it  may  be  pulled  down  by  order  from  tia;  bishop,  or  his 
archdeacon,  or  by  the  churchwardens,  or  by  the  consent  of  the  parson ;  but 
if  any  presume,  with  such  authority,  to  cut  or  pull  down  any  seat  annexed 


(1)  \Vats»r;*s  (Li-yin.jirs  I^ir.  r>OJ. 
\,2)   i^vekt  V.  lh»>Ahl\  T.  H.  428. 
^:.;  inu  y.  6'a//ir,  \i  ibid.  C3U. 


(•n  5  H.  &  A.  njc. 

( o)  BUjU  t.  I'tborne,  3  Il.igg.  726. 
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to  the  churchy  the  parson  may  have  an  action  of  trespass  against  the  misdoeri  Phocbtoiwm 
though  he  formerly  set  it  up.  (1)  torbem  or*" 

In  Jarratt  v.  Steele  (2),  Sir  Jolm  Nicholl  observed,  "  All  persons  ought  to   Pews. 
understand,  that  the  sacred  edifice  of  the  church  is  under  the  protection  of  ~  " 

tlie  ecclesiastical  laws,  as  they  are  administered  in  these  courts ;  that  the   g^^  j^i,^ 
possession  of  the  church  is  in  the  minister  and  churchwardens ;  and  that  no   Nicholl  in 
person  has  a  right  to  enter  it  when  it  is  not  open  for  divine  service,  except  "j^"'^^' 
with  their  permission^  and  under  their  authority  :  that  pews  already  erected  p^^^  ^^^  ^, 
cannot  be  pulled  down  without  the  consent  of  the  minister  and  church-  be  pulled  down 
wardens,  unless  after  cause  shown  by  a  faculty  or  licence  from  the  ordinary,  ^^}^.  consent  of 
Here  an  individual,  without  any  pretext  or  authority  whatsoever,  repeatedly  churchwardens, 
breaks  into  the  church  by  violence,  pulls  down  the  old  seats^  erects  new  or  licence  from 
ones,  breaks  a  hole  into  the  roof  of  the  church,  and  thus  descends  into  the  *^®  ordinary, 
chancel,  after  repeated  admonitions  from  the  minister  to  forbear. 

«  By  giving  an  affirmative  issue,  however,  he  has  shown  that  he  has  be« 
come  convinced  of  his  error  and  improper  conduct ;  and  on  that  account 
the  Court  is  unwilling  to  proceed  against  him  with  rigour.  I  shall,  there- 
fore, only  condemn  him  in  the  costs  of  the  proceeding ;  admonish  him  to 
poll  down  the  seats  he  has  erected,  and  to  replace  those  he  has  pulled  down, 
and  to  reinstate  the  chancel  as  it  was  :  and  to  do  this  I  shall  allow  him  till 
the  first  day  of  next  term,  when  I  shall  expect  him  to  certify  that  he  has 
complied  with  this  sentence." 

A  chapel  warden  of  a  parochial  chapelry  has  not,  by  virtue  of  his  office,   Chapelwarden 
any  authority  to  enter  the  chapel  and  remove  the  pews  without  the  consent  "**  ^**^  *^  ^** 
of  the  perpetual  curate.  (3)    But  the  perpetual  curate  of  an  augmented  paro-   p^         I 
chial  chapelry  has  a  sufficient  possession  whereon  to  maintain  trespass  for  curate  can 
breaking  and  entering  the  chapel  and  destroying  the  pews  (4) :  —  even  '"»»"J^i"  tres- 
against  the  chapelwarden.  (5)  ing  ^w^  '  ^' 

If  any  seats  annexed  to  the  church  be  pulled  down,  the  property  of  the   ifseaube 
materials  is  in  the  parson,  and  he  may  make  use  of  them  if  they  were  placed  P^^'ed  down,^ 
in  the  cliurcli  by  any  one,  of  his  own  head,  without  legal  authority ;  but  for  ^j^^  m'?!^  i  "* 
the  seats  erected  by  the  parishioners,  by  good  authority,  it  seems  that  the  belongs  either 
property  of  the  materials,  upon  removal,  is  in  the  parishioners.  (6)  *"  the  parson 

A  grant  of  part  of  the  chancel  of  a  church,  by  a  lay  impropriator,  to  A., 
his  heirs  and  assigns,  is  not  valid  in  law^  and  therefore  such  grantee,  or 
those  claiming  under  him,  cannot  maintain  trespass  for  pulling  down  pews 
there  erected.  (7) 

In  Rogers  v.  lirooks  (8)  it  was  held,  that  possession  for  thirty-six  years   Possession  of 
of  a  pew,  claimed  by  plaintiff  as  appurtenant  to  a  messuage,  and  acquiesced  thirty-six 
in  by  defendant,  was  good  presumptive  evidence  of  a  faculty :  Lord  Mans-   presumptive 
fiHd  observing,  '*  The  plaintiff's  title  to  this  pew  is,  that  it  has  immemorially   evidence  of  a 
belonged  to  the  house  which  he  possessed.     The  defendant  has  set  up  a  ^^^'^'^y- 
joint  title  in  right  of  the  house  enjoyed  by  himself  and  another  person,   j    j*IJ»"^  ^^, , 
The  plaintiff,  in  support  of  his  claim,  proved  that  he  was  put  in  possession  in  Unqtrn  t. 
of  this  pew  by  the  rector  and  churchwardens  thirty-six  years  ago.     The  ^^ookt^ 

(1  )  Dcg-e'»  P.  C.  by  Ellis  210.      Wat-  (5)  Ibid. 

n\  ClCT;;vman'«  I-aw,  393,  394.  •  (G)  Degge's  P.  C.  by  Ellis,  213. 

(5)  L^^  (GferA)  t.  EUU,  2  Y.  &  J.  265.  <^)   ^^'^^'^^  ''  '^^*''  ^  B.  &  A.  498. 

14)  Ibid.  (8)  1  T.  R.  431.  II. 
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question  is,  whetbcr  this  act  of  the  rector  was  to  give  possession  under  an 
old  immemorial  right,  or  in  consequence  of  a  new  gift  ?  There  arc  strong 
reasons  to  induce  us  to  suppose  it  was  not  a  gift.  They  would  not  nuike  a 
gift  of  that,  which  other  people  claimed.  A  gifl  cannot  be  made  without  a 
faculty,  and  there  is  none  in  this  case.  The  Winxford  family  have  ac- 
quiesced for  thirty-six  years,  which  is  almost  double  the  time  which  the 
Statute  of  Limitations  requires  as  a  bar  in  certain  cases**' 

Uninterrupted  possession  of  a  pew  in  the  chancel  of  a  church  for  thirty 
years,  is  presumptive  evidence  of  a  prescriptive  right  to  the  pew  in  an 
action  against  a  wrong-doer;  but  that  presumption  may  be  rebutted  by 
proof,  that  the  pew  had  no  existence  thirty  years  aga 

Thus,  in  Griffiths  v.  Matthews  (I)  Mr.  Justice  Buller  observed,  "A  seat 
inja  church  may  be  annexed  to  a  house  either  by  a  faculty,  or  by  prescrip- 
tion ;  and  from  long  uninterrupted  usage  a  faculty  may  be  presumed.  It 
is  impossible  to  determine  a  priori  what  evidence  will  or  will  not  be 
sufficient  to  support  such  a  right:  it  must  vary  in  each  particular  case. 
Evidence  of  continued  possession  since  the  year  1758,  unanswered  and  un- 
explained, would  have  been  sufficient  to  support  the  plaintiflT's  claim.  But 
the  case  stood  thusj;  there  was  evidence,  whether  weighty  or  not  it  is  not 
necessary  for  us  to^decide,  that  those  under  whom  the  plaintiff  claims  had 
a  seat  belonging  to  tlieir  house  in  the  body  of  the  church ;  there  was  also 
some  evidence  that  they  used  a  seat  in  the  chancel.  If  the  case  had  rested 
on  this  only,  it  would  have  been  a  question  of  evidence  for  the  determina- 
tion of  the  jury  :  but  it  also  appears,  that  prior  to  1758,  when  this  pew  was 
erected^  th(;rc  was  no  pew  at  all  in  the  chancel ;  and  that  the  old  open  seat 
was  occupied  by  different  persons.  If  it  had  not  appeared  when  or  at 
whose  expense  this  pew  was  built,  or  that  it  had  not  been  a  pew  at  all  be- 
fore 1758,  possession  from  that  time  would  have  been  sufficient  evidence  to 
have  warranted  the  jury  in  presuming,  that  a  faculty  had  been  granted  to 
the  plaintiff's  ancestor  to  build  this  pew  in  the  chancel :  but  those  circum- 
stances were  proved,  and  they  destroyed  the  presumption." 

User  does  not  seem  to  go  so  far  in  tlie  ecclesiastical  courts.  In  Waiter 
v.  Gumier  (2)  Sir  William  Scott  says,  "  Merc  presumption  is  not  sufficient, 
without  some  evidence,  on  which  a  faculty  may  reasonably  be  presumed. 
The  strongest  evidence  of  that  kind  is,  building  and  repairing,  time  out 
of  mind :  for  mere  repairing  for  thirty  or  forty  years  will  not  exclude  the 
ordinary."  And  though  a  possessory  right  is  sufficient  to  maintain  a  suit 
against  a  mere  disturber,  it  is  not  as  against  the  churchwardens  and  or- 
dinary ;  though  if  the  churchwardens  causelessly  displace  persons  in  pos- 
session, the  ordinary  will  replace  them.  (3) 

On  appeal  in  a  pew  cause  from  condemning  churchwardens  in  costs, 
held,  1.  that  giving  or  refusing  costs  is  not  a  matter  absolutely  unappeal- 
able ;  though  such  appeals,  especially  for  trifling  sums,  are  much  to  be  dis- 
couraged. 2.  That  an  appeal  is  perempted  by  doing  any  subsequent  act  in 
furtherance  of  the  sentence,  viz.  attending  taxation  of  costs.  3.  That 
churchwardens  were  properly  condemned  in  costs,  when  the  party  pro- 


(1)  5  T,  U.  2I>« 
(•J)  1  Coii!>ist.  :Jl2'i. 


(3)  PeUman  t.  Bridgtr,  1  FhiL  316. 
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cecded  against  in  substance  succeeded,  and  the  suit  was  rendered  necessary  Proceedikos 
by  their  undue  suppression  of  information.  (1) 


AGAINST  Dis- 
turbers or 
Pews. 


8.  Pews  in  New  Churches.  P'^^s  '»  New 

Churches. 

By  Stat  58  Geo.  3.  c.  45.  s.  62.  the  Church  Building  Commissioners  may  Stat  58  Gea  s. 
let  pews  and  appropriate  free  seats.  Church  Build- 
By  Stat  58  Geo.  3.  c.  45.  ss.  63  &  64.  the  Church  Building  Commis-  ing  Commis- 
sioners can  make  orders  as  to  the  amount  of  rent  to  be  reserved  for  each  f  °"*"  ™*y 

let  pews. 

pew  or  seat  in  any  such  church  or  chapel ;  and  the  produce  of  such  rents  ^^^  ^g  q^^  g^ 
is  to  form  a  fund,  out  of  which  provision  is  to  be  made  for  the  spiritual  c.45.  ss.  6S& 
person  appointed  to  serve  the  church  or  chapel,  and  for  a  clerk ;  and  the  ^'  i-   *•  „   f 
commissioners  can^  with  the  consent  of  the  bishop,  assign  a  stipend  to  the  the  produce  of 
clergyman  out  of  the  pew  rents.  (2).  P«^  '^nts. 

By  Stat  59  Geo.  3.  c.  134.  s:  26.  the  Church  Building  Commissioners  can   Stat.  59  Geo.  3. 
order  and  direct  that  the  rents  of  the  pews  in  any  church  or  chapel  built.   Appropriation 
•cquired,  or  appropriated  under  the  provisions  of  the  act,  or  stat.  58  Geo.  3.  of  pew  rents. 
c45.  shall  be  assigned  to  the  parish  or  district,  and  received  by  the  church- 
wardens or  chapelwardens  of  such  parish  or  district,  who  shall  thereupon  be 
required  to  pay  the  stipend  which  from  time  to  time  may  be  assigned  or  fixed 
under  the  provisions  of  the  former  act  to  the  minister  and  clerk:  provided  that 
the  parish  shall  not  in  any  such  case  be  answerable  to  such  minister  or 
clerk  for  any  greater  sum  in  each  year  than  the  amount  of  the  rent  of  the 
pews  which  shall  have  been  actually  let  during  the  preceding  year  in  any 
sttch  church  or  chapel;  and  any  surplus  of  pew  rents  remaining  after 
payment  of  such  stipend  and  other  expenses  shall,  except  in  any  of  the 
cases   therein   mentioned,   be   invested    in  government  securities   in   the 
name  of  trustees  to  be  appointed  by  the  bishop  of  the  diocese,  and  suffered 
to  accumulate  for  the  purpose  of  forming  a  fund  for  the  building  or  pur- 
chasing of  a  house,  with  the  consent  and  approbation  of  the  bishop,  for  the 
residence  of  the  spiritual  person  serving  the  church  or  chapel,  and  after 
the  completion  of  such  purpose,  then  to  the  augmentation  of  the  stipend  of 
such  spiritual  person,  or  to  the  reduction  of  the  pew  rents,  or  the  increase 
of  the  accommodation  in  any  such  church  or  chapel,  in  such  manner  as 
shall  be  directed  by  the  bishop  of  the  diocese  for  the  time  being. 

By  Stat  8  &  9  Vict  c.  70.  s.  11.  where  the  church  of  such  consolidated  Stat. 8& 9  Vict, 
chapelry  shall  have  been  built  wholly  or  in  part  by  means  of  the  funds   p^^'^'lg' 
placed  by  parliament  at  the  disposal  of  the  Church  Building  Commissioners,   be  fixed  ibr  the 
they  can,  with  the  consent  of  the  bishop  of  the  diocese,  apply  the  provi-   minister  and 
aioQB  contained  in  stat  58  Geo.  3.  c.  45.  and  stat  59  Geo.  3.  c.  134.  touching  eonsoHdated 
the  reservation  of  pew  rents,  and  the  assignment  thereout  of  a  stipend  to  chapelry,  if 
the  minister  and  a  salary  to  the  clerk,  to  the  church  of  any  such  consoli-  '"""^y  *'^ 
dated  chapelry,  and  to  the  incumbent  and  clerk  thereof.  erection. 

By  stat  58  Geo.  3.  c.  45.  s.  75.  before  the  consecration  of  any  church  or   Stat.  58  Geo.  3, 
chapel  under  the  provisions  of  the  act,  a  seat  or  pew  sufRcient  to  hold  six  per-  <^-  '*5.  s.  75. 

(1 )  liuyJ  T.  Book,  3  Hagg.  477.  ries,  vide  etiam  sUt.  59  Geo.  3.  c.  134.  s.  6. 

.  (2)  For  pew  rents  in  consolidated  chapel-      ante  858. 
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Pews  iM  New  BOQg  Qt  least  b  to  be  set  apart  in  the  body  or  ground  floor  of  the  church  or 
_  chapel,  and  contiguous  or  near  to  tbe  pulpit,  for  the  use  of  the  minbter  of  the 
Pews  to  be  pro«  church  or  chapel  for  the  time  being  and  his  family ;  that  other  seats  in  some 
minuter'  and  ^^^^  convenient  part  of  the  church  or  chapel,  not  among  the  free  seats, 
free  icatft  for  capable  of  containing  not  less  than  four  persons,  are  abo  in  like  manner  to 
tbe  poor.  be  set  apart  for  the  use  of  the  minister's  servants ;  that  pews,  sittings,  or 

benches  in  every  such  church  or  chapel^  marked  with  the  words  "  free  scats," 
amounting  in  the  whole  to  not  less  than  one  fifth  part  of  the  whole  of  the 
sittings  in  every  such  church  or  chapel,  built^  either  wholly  or  in  part,  out  of 
any  rates,  or  with  any  money  raised  upon  the  credit  of  any  rates  of  the 
parish  or  extra-parochial  place,  arc  also  to  be  appropriated  and  set  apart  for 
the  use  of  poor  persons  resorting  thereto  for  ever;  upon  which  pews  so  to 
be  set  apart  for  the  minister,  hb  family  and  servants,  and  the  pews,  sittings, 
or  benches  so  appropriated  for  the  use  of  the  poor,  no  rent  or  assessment 
whatever  is  at  any  time  to  be  charged  or  imposed. 
Stat  59  Geo.  s.       By  stat  59  Geo.  3.  c.  134.  s.  30.  proper  pews  are  to  be  assigned  and  pro- 
F^  to  be  '       vidcd  in  every  such  church  and  chapel  for  the  use  of  the  church  or  chapel- 
provided  for        wardens  thereof. 

^^\wnd!^'  ®y  ®**^  ^^  ^®^'  ^'  ^'  *^'  *•  ^^'  ^^  subscribers,  being  parishioners,  to  any 
StaL  58  G  s  ^^U'^^  ^^  chapel  built  under  the  authority  of  that  act,  are  to  have  the 
e.45.  a.  76.  '  *  choice  of  pews  at  the  rates  fixed  by  the  Church  Building  Commissioners,  in 
Choice  of  i\^^  order  of  their  amount  of  subscription ;  and  subscribers  of  the  same 

^^  amount,  in  the  order  of  their  subscription. 

Stat  58  Geo.  s.  By  stat  58  Geo.  3.  c.  45.  s.  77.  all  the  pews  or  seats  in  every  such  church 
Peva  to  lie'lct  ^^  chapel  (save  and  except  the  pews  or  seats  particularly  set  down  as  free 
to  pay  the  seats)  are  to  be  charged  and  chargeable  with  the  several  and  respective 

S^ilSr*' &'***     yearly  rents  or  sums  set  opposite  to  the  figures  or  numbers  marked  upon  each 

of  the  pews  or  seats,  as  they  arc  particularly  numbered  and  set  down  in  a 
Ibt  or  schedule  to  be  made  and  signed  by  the  Church  Building  Commis- 
sioners, and  annexed  to  the  deed  of  consecration  of  every  such  church  or 
chapel ;  and  which  respective  yearly  rents  or  sums  are  to  be  paid  by  the 
possessors  and  occupiers  of  the  pews  or  seats  to  the  persons  who  may 
from  time  to  time  be  appointed  churchwardens  of  the  church  or  chapel, 
by  two  equal  half-yearly  payments  in  each  year,  namely,  on  the  Monday 
next  after  the  nativity  of  our  Saviour  Christ,  and  the  nativity  of  Saint 
John  the  Baptist,  in  the  vestry  room  of  the  church  or  chapel,  between  the 
hours  of  nine  in  the  forenoon  and  four  in  the  afternoon. 
Stat  58  Gea  3.       By  stat  58  Geo.  3.  c.  45.  s.  78.  the  churchwardens  of  any  such  church  or 

c  45  a.  78  • 

Chuivh-  '  chapel,  at  any  time  thereafter,  with  the  consent  in  writing  of  the  incumbent 
wardena  may,  and  of  the  patron  of  the  church  or  chapel  respectively  for  the  time  being, 
7  ^u^^L**  ^^^  of  ^J'c  bishop  of  the  diocese,  can  alter  any  such  yearly  rent  or  sums ;  and 
alter  pew  reau.  in  any  such  case  a  new  list  or  schedule  of  rents  or  sums,  and  the  pews  or 

scats  upon  which  the  same  are  respectively  charged,  b  to  be  signed  by  the 

churchwardens,  incumbent,  patron,  and  bbhop  respectively,  and  deposited 

with  the  deed  of  consecration  of  the  church  or  chapel. 

Stat  59  Gea  3.       Stat  59  Geo.  3.   c  134.   s.31.,  after  reciting  that  circumstances   may 

c.  134.  a.  31.       j^jjjg  j,j  which  it  may  become  expedient  and  necessary  to  alter  the  rents  at 

which  pews  may  be  let  in  any  churches  or  chapels  built  or  provided  under 
that  act,  or  stat  58  Geo.  3.  c.  45.,  enacts,  that  the  churchwardens  and  chapel- 
wardens  of  any  such  church  or  chapel  are,  when  ordered  and  directed  so  to 


PEWS.  9 

do  by  the  bishop  of  the  dioeese,  with  the  consent  of  the  patron  and  iu-  ^ews  m  Ni 

Chiirchks. 

cumbent,  and  in  any  case  in  which  the  pew  rents  luive  been  assigned  to   L 

the  parish,  then  with  the  consent  of  the  vestry  of  the  parish,  to  make  such 
alteration  in  any  such  pew  rents  as  shall  be  directed  or  approved  of. 

By  Stat.  58  Geo.  3.  c.  45.  s.  79.  every  person  possessed  of  a  seat  or  gtat.  58  Gee 
pew  in  every  church  or  chapel  under  tlie  act,  is  to  pay  the  rents  charged  c.  45.  s.  79. 
thereon  at  two  equal  half-yearly  payments,  to  wit,  on  the  Monday  next  i^^ecovercd 
after  the  nativity  of  our  Saviour  Christ,  and  the  nativity  of  Saint  John  half-yearly. 
the  Baptist,  in  every  year;  and  in  case  the  rent  of  any  such  pew  or 
seaty  or  any  part  thereof,  happens  to  be  behind  and  unpaid  by  the  space 
of  three  months  next  after  the  same  becomes  due,  and  notice  in  writing 
demanding  payment  thereof  has  been  given  to  the  owner  or  occupier  of 
such  seat  or  pew,  then  the  churchwardens  for  the  time  being  of  the  church 
or  chapel  can  either  enter  upon  and  hold  such  seat  or  pew,  or  let  the 
same  to  any  other  person,  in  such  manner  as  they  think  proper,  until 
the  rent  so  in  arrear,  and  all  costs  and  charges  occasioned  by  the  non- 
payment or  in  the  recovery  thereof,  have  been  duly  paid  and  satisfied ;  or 
otherwise  to  sell  the  pews  or  seats  respectively  by  public  auction  to  the 
best  bidder,  and  out  of  the  money  thence  arising  to  pay  and  satisfy  the  rent 
in  arrear,  rendering  the  overplus  (if  any),  after  deducting  all  reasonable  costs 
and' charges  occasioned  by  or  in  consequence  of  such  rent  being  in  arrear 
and  in  the  recovery  thereof,  to  the  owner  or  occupier  of  such  pews  or  seats 
respectively  (as  the  case  may  be);  or  the  churchwardens,  at  their  dis- 
cretion, may  sue  for  and  recover  the  rent  so  in  arrear  by  action  of 
debt  or  upon  the  case,  for  the  use  and  occupation  of  such  pew  or  seat,  to 
be  brought  against  the  owner  or  owners,  or  any  occupier  or  occupiers 
thereof,  in  the  name  of^'the  churchwardens  of  the  church  or  chapel  of 
[describing  the  church  or  chapel]  ;*'  and  no  such  action  or  suit  '^is  to 
abate  by  reason  of  the  death,  removal,  or  going  out  of  ofRceof  any  church- 
warden. 

By  Stat  59  Geo.  3.  c  134.  s.  27.  the  surplus  of  pew  rents  remaining  after   sut.  59  Ga 
payment  of  the  stipends  to  the  minister  and  clerk  and  other  expenses  is,   c-  134.8.21 
in  any  case  in  which  the  Church  Building  Commissioners  think  it  ex-    {^^  rent  1 
pedient,  to  be  charged  with   and  applied  towards  the  payment  of  any   to  be  dispoi 
sums  of  money  which  may  be  borrowed  or  advanced  by  way  of  loan  at   ^^' 
interest,  or  by  way  of  annuity  or  otherwise,  for  or  towards  the  building  of 
any  such  church  or  chapel,  or  for  the  purchasing  of  any  site  for  the  same, 
and  defraying  all  expenses  relative  thereto,  and  in  keeping  such  church  or 
chapel  in  repair ;  and  the  residue  of  such  pew  rents,  if  any,  is  to  be  paid 
and  applied  in  manner  therein-before  directed^  or  in  aid  of  the  church  rate 
to  be  raised  in  such  parish,  if  the  commissioners  think  fit ;  and  the  church- 
wardens or  chapelwardens,  with   the  consent  of  the  commissioners,  can 
borrow  and  take  up  at  interest,  or  by  way  of  annuity  or  otherwise,  any 
sanis  of  money  for  or  towards  the  building  such  church  or  chapel,  or  pur- 
chasing such  site,  or  defraying  the  expenses   relative  thereto,   upon  the 
credit  of  the  pew  rents,  and  by  writing  under  their  hands  to  charge  the 
pew  rents,  subject  to  the  stipend  to  the  minister,  and  the  other  expenses 
therein  mentioned,  with  the  payment  to  any  person  of  any  such  sums  of 
money,  with  interest,  or  with  any  such  annuity,  in  such  manner  as  the 
churchwardens  or  chapelwardens  may  think  fit* 
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Pews  im  New 
Churches. 

Stat.  59  Geo.  3. 
c.  134.  8.  32. 
To  whom  pews 
may  be  let  or 
sold,  and  rates 
to  be  payable 
in  advance. 


Stat  59  Geo.  3. 
c  134.  s.  33. 
Subscriptions 
in  lieu  of  pew 
rents,  and 
allowing  sub- 
scribers to 
assign  their 
interests. 

Stat.  3  Geo.  4. 
e.  72.  s.  23. 
Transfer  of 
pew  righto 
from  existing 
churches  to 
new  churches. 


Stat.  3  Gca    4. 
C  72.  s.  'J4. 


By  Stat  59  Geo.  3.  c.  134.  s.  32.  the  churchwardens  or  chapelwardens  of 
ony  additional  church  or  chapel  cannot  let  or  sell  any  pews  and  seats  to 
parishioners,  except  during  the  time  such  parishioners  continue  to  be  in- 
habitants of  the  parish ;  and  every  sale  of  any  pew  or  seat  is  to  be  subject 
to  such  reserved  rent  as  has  beei}  fixed  under  that  act^  or  stat.  58  Geo.  3. 
c.  4f5.y  and  is  to  be  by  private  contract  and  not  by  public  auction ;  and  all 
pew  rents  under  those  acts  are  to  be  payable  in  advance ;  (that  is  to  say,)  one 
year's  rent  is  to  be  paid  on  admission  to  the  pew  or  seat,  if  such  admission 
have  been  given  at  Lady  Day  or  Michaelmas,  or  if  at  any  intermediate 
period,  then  the  proportion  of  the  half  year  to  Lady  Day  or  Michaelmas,  as 
the  case  may  be,  and  a  half  year's  rent  over  and  above  such  proportion ;  and 
thereafter  half-yearly  payments  are  to  be  made  in  advance,  commencing 
on  the  Lady  Day  or  Michaelmas  immediately  following  the  taking  of  such 
pew ;  and  every  such  pew  and  seat  is  to  be  forfeited  and  become  vacant  by 
the  discontinuance  of  any  such  payment  in  advance  for  two  following  half 
years. 

By  stat  59  Geo.  3.  c.  134.  s.  33.  the  Church  Building  Commissioners  can 
discharge  any  subscribers  towards  building  any  church  or  chapel,  wholly 
or  in  part,  from  the  payment  of  pew  rents  in  the  church  or  chapel,  for  a 
limited  time  or  for  life,  in  such  proportion  to  the  amount  of  their  respective 
subscriptions  as  the  Church  Building  Como^issioners  shall  see  fit,  and  to 
allow  any  such  subscriber,  if  he  remove  from  the  parish,  to  assign  the 
remainder  of  such  term  to  any  other  parishioner  inhabiting  the  parish.  ( 1 ) 

By  stat  3  Geo.  4.  c.72.  s.  23.  the  Church  Building  Commissioners  can 
transfer  any  rights  to  any  pews,  with  the  consent  of  the  owners  thereo^  in 
any  existing  church  or  chapel,  belonging  to  any  persons  residing  in  any 
division  of  any  parish  or  place  in  which  any  new  church  or  chapel  has  been 
or  may  be  built,  acquired,  or  appropriated  under  the  provisions  of  stat.  58 
Geo.  3.  C.45.  &  stat  59  Geo.  3.  c.  134.,  to  the  church  or  chapel  of  the 
division  in  which  any  such  persons  reside,  for  the  purpose  of  enabling 
the  commissioners  to  make  or  increase  the  number  of  free  seats  in  the 
church  or  chapel  from  which  such  rights  have  been  transferred ;  and  the 
persons  from  whom  any  pews  have  been  so  taken,  and  to  whom  any  pews 
in  lieu  of  their  former  pews  are  assigned  by  the  commissioners  in  any  other 
church  or  chapel,  are  to  enjoy  the  same  respective  rights  and  titles  to 
the  pews  so  assigned,  as  they  respectively  enjoyed  in  their  former  pews, 
or  such  right  and  title  as  may  be  directed  and  set  forth  in  such  assignment 
in  lieu  thereof,  without  any  faculty,  instrument,  or  other  process  than  such 
assignment;  and  every  such  assignment  is  to  be  registered  in  the  registry 
of  the  diocese  in  which  the  church  or  chapel  may  be,  and  a  duplicate 
thereof  deposited  in  the  chest  of  the  church  or  chapel  in  which  any  such 
pew  may  be  so  assigned ;  provided  that  no  larger  or  greater  or  other  right 
be  given  to  any  pew  in  any  new  church  or  chapel,  upon  any  such  transfer, 
than  belonged  to  the  owner,  proprietor,  or  occupier  of  the  pews  in  the 
existing  church  or  chapel,  in  the  pews  in  respect  of  which  any  such  transfer 
has  been  made. 

By  stat  3  Geo.  4.  c.  72.  s.  24.  (amended  by  stat  8  &  9  Vict  c.  70.),  in 


(1)   Vide  ^tat.  1  &  2  Qui  4.   c.  38.  s.  21. 
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CTPiy  case  in  which  rcDts  have  been  fixed  upon  the  pewa  in  any  church  or   I^^"'' '"  Ni" 

chapel  under  stat.  58  Geo.  3.  c.  4-5.  &  stat.  59  Geo.  3.  c.  IS*,  for  the  purposes   2!^"^^"'; 

therein  specified,  notice  is  to  be  given  for  six  successive  weeks  nt  the  end  of  Rck 
each  year,  of  all  the  pews  whicli  are  vacant,  or  which  wilt  become  vacant  at  ^^ 
the  commencement  of  the  then  nest  year,  bj  afflsing  the  same  in  writing  upon 
the  doors  of  the  church  or  chapel  and  vesti^  room  thereof  reapectively ;  and 
all  such  pews  as  are  not  [aken  at  the  rent  respectively  fixed  thereon  within 
fourteeu  days  after  the  commencement  of  thf  then  ensuing  year,  are  iu 
ever^-  such  case  to  be  let  to  any  inhabitant  of  any  adjoining  parishes  or 
placFS  in  which  there  is  not  sufficient  accommodation  in  the  churches  and 
chapels  of  the  parish  or  place  for  the  inhabitants  thereof,  at  the  rent  respec- 
tively su  affixed  upon  such  pews,  for  any  term  not  exceeding  the  end  of  the 
▼ear ;  and  at  the  expiration  of  the  year,  and  also  of  every  succeeding  year 
in  which  any  such  pews  are  rented  by  inhabitants  of  any  adjoining  pa- 
fiahe*,  Bueh  pew*  are  to  be  inserted  in  the  list  of  vacant  pews,  to  be  taken 
In  preference  by  the  inhabitants  of  the  parish  or  place  to  which  the  church 
or  chapel  belongs ;  and  all  suCh  pews  as  may  not  be  so  taken  by  any  inha- 
bitant of  the  parish  or  place  may  again  be  let,  and  so  on  from  year  to  year, 
to  any  inhabitants  of  any  adjoining  parish  or  place. 

By  stat,  3  Geo.  4.  c.  72.  s.  '25.  in  case  any-  inhabitant  to  whom  any  lease  Stat.  3  Ont 
or  demise  of  any  pew,  seat,  or  sitting,  in  church  or  chapel,  of  the  parish  t 
place  or  division  or  district  of  which  he  is  an  inhabitant,  shall  be  granted  pev  lea 
for  any  longer  terra  than  one  year,  ceases  to  be  an  inhabitant  of  the  parish, 
fiaee,  difision,  or  distric->  or  discontinues  his  or  her  attendance  at  the 
church  or  chapel  for  the  space  of  any  one  year,  then  his,  her,  or  their  lease, 
demise,  term,  estate,  and  interest  ia  such  pew,  seat,  or  sitting  respectively, 
b,  at  the  end  or  expiration  of  the  then  current  year  of  such  term  or  period, 
to  cease  and  determine. 

BystaLS  Geo.  4.  c.  103.  «.  JO.  (1)  every  application  to  the  bishop  of  the  f 
ditvese  under  that  act,  must  contain  an  ofFer  to  set  apart  such  number  or 
proportion  of  free  seats  as  are  required  undcsr  stats.  58  Geo.  3,  c.  45.,  59  Geo. 
5.  c.  1 34.,  &  3  Geo.  4.  c.  72.,  and  also  an  offer  to  provide,  out  of  the  pew 
rents  arising  from  the  remaining  part  of  the  seats  of  such  church  or  cliapel, 
a  compe.«nt  salary  for  the  spiritual  person  who  may  officiate  therein,  and 
for  all  other  expenses  incident  to  the  perlbrmance  of  divine  service,  and 
for  niaintaining  the  church  or  chapel. 

By  stat.  1  &  2  Gul.  4-  c.  38,  s,  4.  the  pews  or  sittings  in  the  church  or  stat. !  «■  a  Gol. 
ehapel  ate  to  be  let  by  tlie  churchwardens  or  chapel  ward  ens,  or  by  some  ^ 
person  appointed  by  the  trustees,   or  person  building  and  endowing  the   ', 
same,  to  act  in  that  behalf,  according  to  a  scale  of  pew  rents  fixed  by  t 
the  trustees  or  such  person,  and  approved  of  by  the  bishop,  which  scale 
the  trustees,  or  such  person,  with  consent  of  the  bishop,    can  alter  from  scaW  may  be 
time  to  time  as  occasion  may  require :  provided  that  all   such  pews  as  altered.       ^ 
are  not  taken  at  the  rent  respectively  fixed  thereon,  within  fourteen  days 
after    the    commencement  of  the  ensuing    year,    are   in  every  such    case 
to  be  let   to  any  inhabitant  of  any  adjoining  parishes  or  places  in  which 
dure  b  not  sufficient   accommodation  in   the  churches  and  chapels  of 
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the  parish  or  place  for  the  inhabitants  thereof,  at  the  rent  respectively  so 
affixed  upon  such  pews,  for  any  term  not  exceeding  the  end  of  the  then 
year ;  and  at  the  expiration  of  the  year,  and  also  of  every  succeeding  year, 
in  which  any  such  pews  arc  rented  by  inhabitants  of  any  adjoining  parishes^ 
such  pews  are  to  be  inserted  in  the  list  of  vacant  pews,  to  be  taken  in  pre- 
ference by  the  inhabitants  of  the  parish  or  place  to  which  the  church  or 
chapel  belongs ;  and  all  such  pews  as  may  not  be  so  taken  by  any  inhabit* 
ants  of  the  parish  or  place  may  again  be  let,  and  so  on  from  year  to  year* 
to  any  inhabitants  of  any  adjoining  parish  or  place. 

By  Stat  1  &  2  Gul.  4.  c.  38.  s.  22.  the  Church  Building  Commissioners 
can,  if  they  think  fit,  in  all  such  cases  as  shall  come  before  them,  order 
and  direct  that  such  church  or  chapel  sliall  be  subject  to  all  the  provisions 
of  that  act,  and  of  stats.  58  Geo.  3.  c.45.,  59  Geo.  3.  c.  134.,  3  Geo.  4. 
c.  72.,  5  Geo.  4.  c.  103.,  &  7  &  8  Geo.  4.  c^72.  as  to  apportionment  of 
accommodation  in  pews  and  free  sittings,  and  as  to  pew  rents. 

By  Stat  58  Geo.  3.  c.  45.  s.  65.,  in  any  parish  or  extra-parochial  place 
in  which  it  shall  appear  to  the  bishop  of  the  diocese  that  the  churches  or 
chapels  built  under  the  provisions  of  the  Church   Building  Acts,  do  not 
afford  sufficient  accommodation  for  the  parishioners  or  inhabitants  thereof 
to  attend  divine  service,  and  that  additional   accommodation   should   be 
provided  for  such  purpose,  by  the  celebration,  on  Sundays  and  on  the  great 
festivals,  of  a  third  or  additional  divine  service,  being  either  the  morning 
or  evening  service  of  the  united  Church  of  England  and  Ireland,  with  a 
third  sermon,  he  can  require  the  incumbent  of  every  such  parish,  district 
parish,  or  extra-parochial  place,  to  nominate  to  him  a  proper  person  to  be 
licensed  to  serve  as  a  curate  for  the  performance  of  such  additional  or  third 
service  with  a  sermon,  and  if  he  do  not  within  six -months  after  such  requi- 
sition, nominate  such  curate  to  be  licensed,  the  bishop    can   nominate  and 
license  a  proper  curate  for  the  purpose ;  and  tlie  bishop  is  empowen^d  to 
require  the  churchwardens  of  every  sucii  church  or  chapel  to  let  for  the 
additional  service  such  proportion  of  the  pews  of  such  church  or  chapel, 
not  being  a  pew  held  by  faculty  or  prescription,  and  at  such  rates,  as  in  his 
opinion  shall  be  sufficient  to  afford  a  competent  salary  to  the  curate;  and  the 
churchwardens  are  required  so  to  let  tlie  same,  and  to  raise  and  levy^  in  the 
manner  directed  by  the  act^  tiie  rents  from  the  ])ei*suns  who  may  take  the 
pews,  reserving  such  number  of  sittings  as  free  seats,  as  to  the  bishop  shall 
appear  expedient,  not  being  less  than  one  fourth :  provided  tiiat  if  in  any 
parish,  district  parish,  or   place,  any  numi)er  of  persons  represent  to  tlie 
bishop  that  they  are  wiliin;;  to  provide  by  subscription  such  an  annual  sum 
as  may  be  sufficient  to  afford  a  competent  saliiry  to  a  curate  **  for  the  per- 
formance of  such  additional  service  witii  a  sermon,  or    for  tiie  performance 
of  such  additional   service  with  a  third   sermon,**  and  if  tlie   bishop  be  of 
opinion  that    that  mode  of  providing  a  salary    for    the    curate   is   more 
expedient  than    the  raising  a  salary  by  pew   rcnU,   he  can  require   the 
incumbent  of  the   church  or   chapel   to   nominate  a  curate  to  him,  and 
in  default  to  appoint  a  curate  himself :  provided  that  the  curate  so  nomi- 
nated and  licensed  for  the  perfonnance  of  such  third  service  be  subject 
to  all  jurisdiction,  laws,  statutes,  and  provisions  to  which  stipendiary'  curates 
are  subject,  except  so  far  as  relates  to  the  amount  of  salary,   and  the 
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By  Stat  58  Geo.  3.  c.  45-  s.  66.,  in  case  of  provision  for  the  performance  Stat.  58  Geo.  3. 
of  an  additional  or  third  service  being  made   bj'  subscription,  every  per-  provision  for 
wn  so  subscribing^  being  a  parishioner,  is  to  have  the  option  of  any  pew  in  ibe  clergyman 
such  church  or  chapel,  not  being  a  pew  held  by  faculty  or,' prescription,  for  ^J^  additional 
the  time  of  such  additional  service  and  sermon,  according  to  the  amount  service, 
of  his  subscription,  or  in  case  of  equality  of  the  sums  subscribed,  accord- 
ing to  the  date   of  his  subscription,   and  continue   to  hold  such  pew  so 
long  as  be  pays  such  subscription,  and  no  longer  :  provided  that  if  at  any 
future  time  the  whole  amount  of  such  subscription  fail  to  produce  such  a 
sum  as  may  be  deemed  by  the  bishop  a  competent  salary  for  the  curate, 
the  bishop  may,  io   such  case,  require  the  churchwardens  to    raise,  by 
letting  a  proportion  of  the  pews,  such  further  sums  as  may  be  sufficient 
for  making  up  the  salary :  provided  that  the  salary  to  be  given  to  such 
curate  for  the  performance  of  the  additional  service  with  sermon,  shall  in 
no  case,  except  when  raised  entirely  by  subscription,  exceed  the  sum  of  80/. 
per  annum. 

By  Stat.  5  Geo.  4.  c.  103.  8.5.  bishops  can  consent  to  the  building  of  Stat.  5  Geo.  4. 
additional  churches  or  chapels,  or  to  the  purchase  of  buildings  for  that  ^*  los.  s.  5. 
purpose,  upon  the  application  and  certificate  of  twelve  or  more  house- 
holders  that  there  is  not  accommodation  for  more  than  one-fourth  of  the 
inhabitants,  at  the  expense  of  such  persons,  or  others  willing  to  subscribe 
thereto ;  but  they  must  provide  out  of  the  pew  rents  of  such  church  or 
chapel  a  competent  stipend  for  the  spiritual  person  who  may  officiate 
therein,  and  for  a  clerk  thereof,  and  for  all  other  expenses  incident  to  the 
performance  of  divine  service,  and  for  maintaining  the  church  or  chapel.    . 

By  stats.  58  Geo.  3.  c.  45.  s.  73.  &  1  &  2  Gul.  4.  c.38.  s.  22.  churchwardens  Stat8.5JtGco.  3., 
are  to  collect  the  pew  rents  and  pay  the  salaries  of  the  clerg}'men,  &c.  •;''^-  *"*'  '*^ 

By  stat.  1  &  2  Vict.  c.  107.  8.18.  the  Church   Building   Commissioners  g.  22. 
can,  under  that  act,  provide  for  the  maintenance  of  the  ministers  clerk  out  Sut.  l&2Vict. 
of  tlie  pew  rents;  but  the  rights  of  persons  holding  pews  free  of  rent,  by  ®*  '^7.  ».  18. 
faculty  or  prescription,  are  not  to  be  affected. 

By  Stat  3  &  4  Vict  c  60.  s.  5.  the  Church  Building  Commissioners,  with   Stat  3&4  Vict 
the  consent  of  the  bishop  of  the  diocese,  can  augment  the  stipend  of  the  ^'     '  **  ' 
incumbent  or  minister  of  a  church  or  chapel,  out  of  the  surplus  pew  rents  ; 
hat  this  power  cannot  be  exercised  when  the  surplus  pew  rents  have  been 
invested  in  government  securities,  to  form  a  fund  for  holding  or  purchasing 
a  parsonage  house. 

Under  Stat  8&9Vict  c.70.  s.  1.  (1)  claims  of  persons  to  pews  in  the   Stat.  8&  9  Vict 
old  church  are  to  be  investigated,  and  if  proved,  such  pcrsot)#  are  to  have  ^•"^'  **  '• 
pews  in  the  new  church  on  the  same  terms  as  in  the  old  one. 


(1)  Ante,  513,514. 
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PLURALITIES.  (1) 

The  taw  rrspeeting  pturalUiea  exclusively  governed  by  gtat.  1^2  Fiet.  e,  106,  —  Not  mart 
than  two  preferments  to  he  held  toother  —  Nor  two  benefices,  unless  within  ten  miles 
of  each  other —  Nor  if  the  popuhtion  of  one  such  benefice  is  mure  than  3000,  or  where 
the  joint  yearly  value  exceeds  1000/.  —  Exceptions  in  favour  of  archdeacons  —  If  yearly 
value  of  one  benefice  be  less  than  150L,  ami  the  population  exceed  2000  persons^  the  two 
may  be  held  jointly  by  an  order  frirm  the  bishop — Proviso  as  to  residence  in  larger  parish 

—  Appeal  from  the  order  of  the  MtAop  —  Licekck  or  DisnKtATiow  ^-  Licence  or  dis- 
pensation  to  hold  together  any  two  benefices  must  be  obtained  from  the  Archbishop  of 

Canterbury  —  Fee  to  registrar  —  Fee  to  seal-keeper  —  No  stamp  duty  —  No  caution 
or  security  by  bond  before  grant — Appeal  from  refusal  by  the  etrchbishop  to  grant  Uetnee 
to  the  queen  in  council  ^~-  Statements  of  certain  particulars  to  be  made  by  every  spiritmal 
person  to  the  bish<^  of  the  diocese  previous  to  application  for  a  licence  or  tSspensatiom—' 
Income,  taxes,  jmpulation,  and  distance  — Bishop  may  make  inquiry  as  to  the  accuracy  of 
*  the  statement —  The  bishop  to  transmit  a  certificate  to  the  Archbishop  of  Canterbury, 

setting  forth  the  copy  of  the  statement  made  to  the  bishop,  and  other  particulars —  Bene 
fice  in  the  jurisdiction  of  the  Archbishop  of  Canterbwry — How  annual  value  of  two 
benefices  to  be  held  together  by  dispensation  to  be  estimated —  Certificate  to  be  depotittd 
in  the  office  of  faculties,  and  to  be  conclusive  evidence  of  value,  population,  and  distance 

—  Certificates  evidence  —  Acceptance  of  preferment,  contrary  to  the  enactment  of  staL 
1  ^3  Vict,  c,  106.  vacates  the  former  preferment  ipso  facto  —  Exceptions^-  iVrjoil 
rights  of  possession  saved —  Saving  of  other  rights — Moox  bt  which  the  Amouxt 

or  PorULATION  It  TO  BE  COMrUTED MoDE  BY  WHICH   DISTANCE    IS  TO  BE  COMrCTED 

—  Definition  of  the  term  benefice  —  JFhat  is  comprehended  under  the  term  cathedral 
preferment  —  If'ho  is  to  be  considered  patron. 

The  law  rc«  Plurality,  according  to  the  common  acceptation  of  the  word,  is  where 

specting  plu-  ^  QQ^  2^^  ^YiQ  same  person  is  possessed  of  two  or  more  ecclesiastical  benefice9» 
cdbysut.  1&2  vith  the  cure  of  souls  simul  et  semcl.  The  law  respecting  pluralities  is 
VicLc  106.       governed  by  stat  1  &  2  Vict  c.  106.  (2),  such  statute  having  repealed  the 

enactments  of  stat  21  Hen.  8.  c.  13.  &  stat  57  Geo.  S.  c.  99.  respecting 
pluralities ;  and  has  likewise  superseded  the  directions  of  the  canon  law. 
Sutl&sVict       By  stat.  1  &  2  Vict  c.106.  s.  2.  no  spiritual  person,  holding  more  than 
c.  106.  •«.  2, 3,  one  benefice,  can  accept  or  take  to  hold  therewith,  any  cathedral  prcfcr- 

No'iuorc  than     ""^^"/  ^^  ^"^  «**»«'  benefice. 

two  prefer-  No  spiritual  person  holding  any  cathedral  preferment,  and  also  holding 

mcntitobtf  i^^y  benefice,  can  accept  or  take  to  hold  therewith,  any  other  cathedral 
bdd  together.  r  ,  ^u      i        c 

prefenuent,  or  any  other  benefice. 

No  spiritual  person,  holding  any  preferment  in  any  cathedral  or  col- 
legiate church,  can  accept  and  take  to  hold  therewith,  any  preferment  in 
any  other  cathetlral  or  collegiate  church. 
Not  two  iMMie-  Uy  ^xsii,  1  &  2  Vict.  c.  106.  s.  .3.  no  spiritual  person,  holding  any  benefice, 
within  ton  miles  ^^^  accept  and  take  to  hold  therewith,  any  other  benefice,  unless  it  be 
of  each  other,  situate  within  ten  statute  miles  from  such  first  mentioned  benefice. 
Noriftltcpo-  IJy  stat.  1  &  2  Vict  c.  106.  s.  k  no  spiritual  person  holding  a  benefice 
■ueh  benefice  is  ^^^''  ^  population  of  more  than  thrive  thousand  persons,  can  accept  and  take 
mors  than  to  hold  therewith,  any  other  benefici*,  having,  at  the  time  of  his  admission, 

institution,  or  being  licensed  thereto,  a  population  of  more  than  ^\ii  hun- 
dre<l  i>ersons. 

(I)  ri</e  Stephens' Ecclesiastical  Statutes,      and  tlic  Ecclesiastical  CommiMioners  haTc 
IH:)6/  lK:n.  iM  not.  Jurisdiction  under  sut  1  ftS  Vict.  c.  106. 

(12)  The  Church  Building  Commiwioncn 
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No  spiritual  person  holding  a  benefice  with  a  population  of  more  than  Plura  litiks. 
^xc  hundred  persons,  can  accept  and  take  to  hold  therewith  any  other 
benefice,  having,  at  the  time  of  his  admission,  institution,  or  being  licensed 
thereto,  a  population  of  more  than  three  thousand  persons. 

No  spiritual  person  can  hold  together  any  two  benefices,  if  at  the  time  Or  joint 

of  his  admission,  institution,  or  being  licensed  to  the  second  benefice,  the  gj^cet^s' 

i-alue  of  the  two  benefices  jointly  exceed  the  yearly  value  of  1000/.  (1)  10002. 

Where  any  two  benefices  are  within  ten  miles  of  each  other,  but  by  Stat.  l&2Vict 

Stat  1  &  2  Vict  c  106- cannot  be  holden  together,   and  that  one  of  the  Jfy^iy  value 

benefices  be  below  the  annual  value  of  150/.,  and  of  which  the  population  of  one  benefice 

exceeds  two  thousand  persons,  the  bishop  to  whom  such  benefices  are  sub-  ^^^  *^. 

ject,'upon  application  made  to  him  for  that  purpose  by  the  incumbent,  may  population 

state  in  writing  the  reason  why  such  benefices  shall  be  holden  together,  exceed  2000 

and  in  such  case  the  incumbent  can  hold  the  two  benefices.     But  in  such  a  f^l^^yb^ 

ease  the  bbhop  of  the  diocese  within  which  such  benefice,  having  a  popu-  held  jointly, 

lation  exceeding  two  thousand  persons,  is  situate,  may  from  time  to  time,  ^JJ^^^^ 

by  an  order  under  his  hand,  and  revocable  at  any  time,  require  that  such  bishop. 
incumbent    shall  keep  residence   on,  and  personally  serve  such  benefice, 

during  the  space  of  nine  months  in  eaph  year ;  and   if  such  incumbent  do  proriso  w  to 

not,  in  obedience  to  the  terms  of  such  order,  and  until  the  same  be  revoked,  residence  in 
reside  on  and  personally  serve  such  benefice,  he  will  be  liable  to  all  penal- 
ties for  non-residence,  imposed  by  stat.  1  &  2  Vict  c.  106.,  notwithstanding 
lie  may  have  a  legal  exemption,  permanent  or  temporary,  from  residence,  or 
may  l>e  resident  on  some  other  benefice  of  which  he  may  be  possessed,  or  ^ 

may  be  performing  the  duties  of  an  office,  the  performance  of  the  duties  of 
which  might  in  other  cases  be  accounted  as  residence  on  some  benefice. 

But  any  such  spiritual  person  may,  within  one  month  after  service  on  him  Appeal  from 

of  any  such  order,  appeal  to  the  archbishop  of  the  province  who  can  con-  bj^op/*^**     ° 
firm  or  rescind  it 

By  stat.  1  &  2  Vict  c.  106.  s.  6.,  before  any  spiritual  person  can  hold  any  Licence  or 

two  benefices  together  under  the  act,  he  must  obtain  from  the  Archbishop  of  «  '    ,  J  ov*  L 

Canterbury  a  licence  or  dispensation  for  the  holding  thereof;  which  licence  c.  lOG.  s.  6. 

or  dispensation,  the  archbishop  is  empowered  to  grant  under  the  seal  of  his  I^icencc  or 

office  of  faculties,  upon  being  satisfied  as  well  of  the  fitness  of  the  person  hold  together 

as  of  the  expediency  of  allowing  such  two  benefices  to  be  holden  together ;  any  two  bone- 

and  such  licence  or  dispensation  is  to  issue  in  such  manner  and  form  as  the  obtained'from 

archbishop  shall  think  fit ;  and  for  such  licence  or  dispensation    the  re-  the  Archbishop 

gistrar  of  the  office  is  to  be  paid  thirty  shillings,  jind  the  seal-keeper  two  ^^  Canterbury, 

shillings ;  and  no  stamp  duty,  nor  any  other  fee,  is  to  be  payable   on   the  ^^  ***  ^^^' 

licence  or  dispensation,  nor  will  any  confirmation  thereof  be  necessary;  nor  p   \^    ^ 

is  any  spiritual   person,  applying  for  any  such   licence  or  dispensation,  keeper. 

required  to  give  any  caution  or  security,  by  bond  or   otherwise,  before  Nosumpduty. 

such  licence  or  dispensation  is  granted.  No  caution  or 

If  the  Archbishop  of  Canterbury  refuse  to  grant  any  such  licence  or  ^"f*^,/*^ 

dispensation,  the  Queen  in  council  can,  upon  application  by  the  person  to  grant, 

whom  such  licince  or  dispensation  shall  have  been  refused  or  denied,  enjoin  s^at.  l&2Mct. 

the  archbishop  to  grant  such  licence  or  dispensation,  or  to  show   sufficient  c  106.  8.6. 

(1)  Eiccptions  in  favour  of  archdeacons  arc  contained  in  stat.  I  &  2  Vict.  c.  lOC.  s.  2. 
Vide  ante,  47.  tit.  Archdeacons. 
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cause  to  the  contrary^  and  thereupon  to  make  such  order  touching  the  re- 
fusal or  grant  of  such  licence  or  dispensation  as  to  her  majesty  in  council 
shall  seem  fit,  and  such  order  will  be  binding  upon  the  archbishop. 

By  Stat  1  &  2  Vict.  c.  106.  s.  7.  any  spiritual  person  desirous  of  obtaining 
a  licence  or  dispensation  for  holding  two  benefices  together,  must^  pre- 
viously to  applying  for  a  grant  of  the  same,  deliver  to  the  bishop  of  the 
diocese,  where  such  benefices  are  situate  in  the  same  diocese,  or  to  the 
bishops  of  the  two  dioceses,  where  such  benefices  are  situate  in  different 
dioceses,  a  statement  in  writing,  verified  as  such  bishop  or  bishops  respec- 
tively may  require,  according  to  a  form  promulgated  by  the  Archbishop  of 
Canterbury,  and  approved  by  the  Queen  in  council,  in  which  statement  such 
spiritual  person  must  set  forth,  according  to  the  best  of  his  belief, 

1.  The  yearly  income  arising  from  each  of  the  benefices  separately^  on 
an  average  of  the  three  years  ending  on  the  29tli  day  of  September  next, 
before  the  date  of  such  statement :  and  the  sources  from  which  such  income 
is  derived. 

2.  The  yearly  amount,  on  an  average  of  the  same  period  of  three  yeans,  of 
all  taxes,  rates,  tenths,  dues,  and  other  permanent  charges  and  outgoings,  to 
which  the  benefices  are  respectively  subject 

3.  The  amount  of  the  population  of  each  of  the  benefices,  computed 
acconling  to  the  last  returns  made  under  the  authority  of  parliament 

4.  The  distance  between  the  two  benefices. 

The  bishop  to  whom  such  statement  is  delivered  can  make  any  inquiry 
he  may  think  proper  as  to  its  correctness,  in  respect  to  the  benefice  or 
benefices  within  his  diocese  ;  and  within  one  month  after  he  have  received 
such  statement,  he  is  required  to  transmit  to  the  Archbishop  of  Canterbury 
a  certificate  under  his  hand,  setting  forth  or  having  annexed  to  it  a  copy 
of  such  statement,  and  by  which  he  must  certify  the  annual  value  and 
the  population  of  each  of  such  two  benefices,  where  both  lienefices  are  situate 
in  his  diocese,  and  the  distance  of  the  two  benefices  from  each  other,  or 
(where  the  two  benefices  are  situate  in  different  dioceses)  the  amount  at 
which  he  considers  the  annual  value,  and  the  population  of  the  benefice 
within  the  diocese  of  the  other  bishop  ;  and  the  distance  of  such  benefice 
from  the  benefice  in  his  own  diocese  that  ought  to  be  taken  with  res|)ect 
to  the  licence  or  dispensation  in  question. 

And  whenever  both  or  either  of  the  benefices  are  in  the  diocese;  or  juris* 
diction  of  the  Archbishop  of  Canterbury,  a  certificate  in  the  same  manner 
is  to  be  made  out  by  the  archbishop,  and  retained  by  him. 

By  stit.  1  &  2  Viet  c.  106.  s.  8.  the  annual  value  of  any  t>enefice  for  the 
pur()ose  of  such  certificate  is  to  be  estimated,  by  deducting  from  the 
gross  amount  of  the  yearly  income  arising  therefrom  all  taxes,  rates,  tenths 
dues,  and  other  permanent  charges  and  outgoings  to  which  such  benefice 
is  subject ;  but  not  to  deduct  or  allow  fur  any  stipend  to  any  stipendiary 
curate,  nor  for  such  taxes  or  rates,  in  respect  of  the  house  of  n'sidcnce  on 
any  benefice,  or  of  tlie  glebe  land  belonging  thereto,  as  are  usually  paid  by 
tenants  or  oecu;»iers ;  uur  for  money  spent  in  repairs  or  improvement  of 
the  house  of  re»;(Ietire  and  buildings  and  fences  JHrloiiging  tli(rreto. 

Dv  >Ut.  I  1^- 'J  Vict.  e.  10^5.  s.  1).  tl»e    certilieate.'*   U)  be  transn.itted  to,  or 

m 

retained   by,  the  ai'clibisfhop,  as  tiie  ca&c  may  be,  are  to   be  deposited  ia 


PLUBALITIES.  929 

the  office  of  fiiculties,  and  in  the  event  of  the  required  licence  or  dispen^*  Pi.tjaAuriis. 
tion  being  granted,  are  conclusive  evidence  of  the  annual  value  and  popu-  Certificate  to 
lation  of  each  of  the  benefices  to  which  the  same  relates,  and  of  their  dis*  be  deposited  in 
ttncc  from  each  other ;  and  the  registrar  of  the  faculties  is  required  to  j^^^J^^an^  ^ 
produce  such  certi6cates  to  any  person  who  may  require  to  inspect  the  be  evidence  of 

Mimtt,  value,  popula- 

By  Stat  1  &  2  Vict,  c  106.  8.11.,  if  any  spiritual  person,  holding  any  ^auQ^^ 
cathedral  preferment  or  benefice,  accept  any  other  cathedral  preferment  Stat.  i&2  Vict. 
or  benefice,  and  be  admitted,  instituted,  or  licensed   to  the  same  contrary  c.  106.  ••  11« 
to  the  provisions  of  such  statute,  every  preferment  or  benefice,  so  held  by  preferment 
him,  will  become  ipso  facto  void,  as  if  he  had  died  or  had  resigned  the  contrary  to  the 
same ;  and  if  any  spiritual  person  holding  any  two  or  more  benefices  accept  ^^^'^^y^ 
toy  cathedral  preferment,  or  any  other  benefice,  or  holding  two  or  more  c  106.  vacates 
etthedral  preferments  accept  any  benefice,  or  holding  any  cathedral  pre-  J**®  former  pre- 
ferments or  benefices,  accept  another  benefice,  he  must,  before  he  is  insti-  f^^, 
toted,  licensed,  or  in  any  way  admitted  to  such  cathedral  preferment  or 
benefice,  in  writing  under  his  hand,  declare  to  the  bishop  or  bishops  within 
whose  diocese  or  dioceses  any  of  the  cathedral  preferments  or  benefices 
previously  holden  by  him  are  situate,   which  cathedral  preferment  and 
benefice,  or  which  two  benefices  (such  two  benefices  being  tenable  together 
under  the  provisions  of  the  act)  he  proposes  to  hold  together;  and  a 
dapllcate  of  such  declaration  is  to  be  transmitted  to  the  registry  of  the 
diocese,  and    be  there  filed ;  and  immediately  upon  his  being  instituted, 
ficensed,  or  in  any  way  admitted  to  the  cathedral  preferment  or  benefice 
which  he  has  so  accepted,  such  preferments  or  benefices  as  he  previously 
held,  and  as  he  shall  not  have   declared  his   intention  to  hold,  or  such 
benefice  as  is  not  tenable  under  the  provisions  of  the  act  with  such  newly 
accepted  benefice,  will  become  ipso  facto  void,  as  if  he  had  died  or  resigned 
the  same ;  and  if  he  refuse,  or  wilfully  omit,  to  make  such  declaration, 
every  cathedral  preferment  and  benefice  which  he  previously  held  will  be 
ipsofaeio  void.     But  it  is  provided,  that  this  is  not  to  be  construed  to  afiect  Ezceptioni. 
the  provisions  in  the  excepted  cases  with  respect  to  archdeacons,  or  with 
respect  to  spiritual  persons  holding  with  any  cathedral  preferment,  and 
with  or  without  a  benefice,  offices  in  the  same  cathedral  or  collegiate 
church. 

By  sUt.  1  &  2  Vict  c  106.  s.  12.  nothing  is  to  prejudice  or  afiect  the  right  Stat  1&9  Viet 
of  potsession  in  any  cathedral  preferment  or  benefice  to  which  any  spiritual  pj^flt*"./^*. 
person  shall  have  been  collated,  admitted,  instituted,  or  licensed,  or  which  of  pottMuon 
ihall  have  been  otherwise  granted  to  any  spiritual  person  before  the  passing  **>^cd. 
of  the  act,  unless  he  shall,  after  the  passing  of  the  act,  accept  or  take  some 
eiUhednd  preferment  or  benefice  contrary  to  its  provisions. 

By  Stat  1  &  2  Vict  c  106.  s.  1 3.  nothing  is  to  be  construed  to  prevent  any  Stat,  l  &2  Viet 
»piritaml  person  possessed  of  one  or  more  than  one  benefice  at  the  time  of  ^*  ^P^*  "-^^j 
the  passing  of  the  act,  and  to  whom,  or  in  trust  for  whom,   the  advow-  rights^ 
ion  of,  or  the  next  presentation  or  nomination  to  any  other  benefice  has  been 
conveyed,  granted,  or  devised  by  any  deed  or  will  made  before  the  23d  day  of 
December,  1837>  from  taking    the   last-mentioned  benefice,  and   holding 
U^ether  such  benefice  and  any  one   such  first  mentioned  benefice  (al- 
though the  benefices  to  be  held  together  be  not  within  the  limits,  nor  under 
the  joint  yearly  valuci  nor  the  population  thereof  under  the  amounti  pre- 

8  o 


MO  PLURALITIES. 

rLPEAumi.      scribed  by  the  actX  but  so  nevertheless  [that  the  two  benefices  be  soch  as 

might  have  been  held  together  before  the  passing  of  the  act  by  dispensa- 
tion duly  granted  and  confirmed ;  and  the  bishop  of  the  diocese  in  which 
such  second  or  other  benefice  is  situate  may,  after  a  licence  or  dispensa- 
tion has  been  obtained  by  such  spiritual  person  as  is  by  the  act  required 
for  holding  two  benefices  together,  admit,  institute,  or  license  such  spiri* 
tual  person  thereto ;  unless  such  spiritual  person,  after  the  passing  of  the 
act,  and  before  he  be  so  admitted,  instituted,  or  licensed  to  such  second  or 
other  benefice,  shall  have  accepted  and  taken  any  cathedral  preferment  or 
any  other  benefice,  the  holding  of  which  such  second  or  other  benefice 
would  be  contrary  to  the  provisions  of  the  act 

Stat  ]&s Viet.       The  mode  by  which  the  amount  of  the  population  is  to  be  computed  is 

Modcb*  ludi  ^**^^^  ^y  ***^  ^  ^  ^  ^'^*-  c-  1^-  *•  ^30>  ^^'^^  directs,  that  it  is  to  be 

the  aiiiount  of    taken  from  the  latest  returns  of  population  made  under  any  act  of  pariia* 

population  it  to  ment  for  that  purpose,  at  the  time  when  the  question  shall  arise,  if  such 

^^""'^^  returns  apply  to  the  place  respecting  which  the  question  shall  be ;  but  if 

such  place  only  form  part  of  a  parish  or  district  named  in  such  returns, 

then  such  returns  are  to  be  taken  to  represent  truly  the  population  of  the 

parish  or  district  named  therein,  and  from  them  the  population  of  the  place 

is  to  be  computed,  according  to  the  best  evidence  of  which  the  subject 

shall  be  capable. 

Sttt  I&8  Vict       By  Stat  1  &  2  Vict  c.  106.  s.  129.  the  distance  between  any  two  benefices 

%IS^  ■•*^?*     is  to  be  computed  from  the  church  of  the  one  to  the  church  of  the  other, 

dittance  u  to  be  ^7  ^^^  nearest  road  or  footpath,  or  by  an  accustomed  ferry ;  and  if  on  one 

computecL  of  the  benefices  in  question  there  be  two  or  more  churchrs,  then  the  distance 

is  to  be  computed  from  or  to  the  nearest  of  such  churches  as  the  case  may 
be ;  or  if  on  one  of  such  benefices  there  be  no  church,  then  in  such  manner 
as  shall  be  directed  by  the  bishop  of  the  diocese  in  which  the  benefice, 
proposed  to  be  taken  and  held  by  any  spiritual  person  in  addition  to  one 
already  held  by  him,  shall  be  locally  situate. 
Stat.  1&9 Viet.       It  may  not  perhaps  be  inexpedient  to  reiterate  (1)  that,  by  stat.  1  &  2 

liJfiS'ti^n  ol"'  ^'^'-  ^'  ^^'  ^  ^2*-»  ^^^  ^^^  **  benefice"  means  benefice  with  cure  of 
tbe  term  bene-  souls,  and  no  Other,  (unless  it  otherwise  appear  from  the  context,)  and 
"^'  comprehends  all  parishes,  perpetual  curacies,  donatives,  endowed  public 

chapels,  parochial  chapelries,  and  chapelries  or  districts  belonging  or  re- 
puted to  belong,  or  annexed  or  reputed  to  be  annexed,  to  any  church  or 
What  is  eom-  chapel :  and  that  the  term  **  cathedral  preferment*'  comprehends  every 
undeTthc  tcnn  •^^*"^''y»  archdeaconry,  prebend,  canonr}*,  office  of  minor  canon,  priest 
*«  catbcdral  pre.  vicar,  or  vicar  choral,  having  any  prebend  or  endowment  belonging  thereto, 
fcmieot.**  ^ip  belonging  to  any  body  corporate   consisting  of  jxjrsons  holding  such 

office,  and  also  ever}'  precentorship,  treasurership,  sub-deanery,  chancellor- 
ship of  the  church,  and  other  dignity  and  office  in  any  cathedral  or  col- 
legiate church,  and  every  mastership,  wardenship,  and  fellowship  in  any 
collegiate  church. 

(1)   ndtante,  HI.  937. 
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PRESENTATION.  (1) 
].  Defined,  p.  932. 
t  Capacity  to  Present  and  be  Presented,  pp.  932 — 952. 

Gx)fiKAi.LT — AttpenorutetMedinfee,  in  tail,  or  for  life,  ffc.  can  present  ^^  Presentee 
muai  be  tpuUfitd  in  accordance  with  stat.  1 S  ^  1 4  Car.  2.  c.  4.  ^-  Improper  eTxlusion  of 
Irishmen  from  the  dignities  of  the  United  Church  — Aukns  —  Bankrufts —  An  ad- 
vomson  passes  under  a  fiat  of  bankruptcy'^  If  the  church  be  void,  the  patron  must  pre- 
seni,  although  he  mag  be  a  bankrupt —^  Stat.  G  Geo.  4.   c.  16.  s.  77.  —  Clirgtmxn  — 

StaL  IS  Anne,  sLu.  c.  12.  s.2.—  Stat,  9  ^  10  Fict.  c.  88 CoavisoK  —  Where  the 

eognieor  would  be  cMowed  to  nominate  —  Commkndam —  Difference  between  the  eapere 
and  retinere  —  Stat.  6^7  GuL  4.  c.  77.  s.  18.  —  No  eommendams  to  be  held  bg 
bishops —  CorA&CKNSRs  —  If  the  patrons  have  the  patronage  by  descent  as  coparceners, 
ike  ordinary  bound  to  admit  the  derk  of  the  elder  sister —  Where  the  patrons  vary  in 
presentment  the  church  not  litigious  —  The  privilege  of  the  dder  sister  to  present  first 
in  turn,  goes  to  her  assignee  — Judgment  of  Mr.  Baron  Oarke  in  Bullxr  v.  Ezktkr 
(BisBor  or)  —  Stat.  7  Anne,  c  18.  — >  If  coparceners,  |rc.  be  seised  of  an  advowson,  and 
a  partition  be  made  to  present  by  turns,  each  will  be  seised  of  a  separate  estate,  to 
pretent  aeeording^y'^^  iSlta/.  7  Anne,  c.  18.  is  not  retrospective —  The  clerk  of  a  copar^ 
eemer  being  once  complete  incumbent,  though  afterwards  deprived,   the  turn  is  served 

—  Effect  of  a  coparcener  alhwing  a  bishop  wrongfully  to  collate  -—  What  is  con- 
sidered a  reeontinuing  of  the  incumbency  —  Stat.  13  Edw.  I.  st.  L  c.  5.  s.2,  —  Pre- 
sentations  to  a  church  by  composition  —  If  a  party  be  usurped  upon  in  his  turn,  the  party 
wronged  is  not  driven  to  his  quare  impedit  —  Partition  —  Between  coparceners  a  com- 
position can  either  be  by  record,  by  deed,  or  by  parol,  but  otherwise  between  strainers 
in  blood '^  Where  there  are  divers  patrons,  and  they  vary  in  their  presentment,  the  ordi" 
nary  is  not  bomui,  if  they  fre  Joint-tenants  or  tenants  in  common,  to  admit  any  of  their 
derks  —  CoRPO RATIONS  —  Bight  of  nomination  may  be  sold —  Where  the  right  of  nomi' 
nation  or  presentation  falls  within  the  provisionsof  stat.  1  ^2  Viet.  c.Sl.  — Effect  of 
the  provisions  of  stat  5  ^6  GuL  4.  c.76.  s.  139.  and  stat  I  ^2  Vict  c. 31.  as  to  the 
right  of  presentation  to  the  office  of  curate  or  reader  —  Judgment  of  Chief  Justice  Tindal 
in  HiNx  ▼.  Rktnolds.  —  Crown  (The)  patron  paramount  of  all  benefices  —  Stat. 
1  EKz.  c  I.  —  Presentation  of  benches  when  sees  vaeaiU  —  Prerogative  presentations  — 
Where  the  King  has  an  interest  in  the  advowson  —  Advowsons  created  by  statute  — 
Presentation  by  the  Lord  ChanetUor — Cannot  be  removed  after  induction-^  Curtist 
(Trnant  bt)  —  Husband  may  preeent  jointly  with  his  wife,  and  after  her  death  the  right 
of  presentation  is  lodged  in  him  for  his  life —  Dower  (Tenants  in).—  If  a  man  be 
seised  of  an  advowson,  and  take  a  wife  and  die,  the  heir  will  have  two  presentments,  and 
the  wife  a  fAirti—- Executors  —  Heirs — Infants  —  Joint  Tenants  •— FPil«»  one 
joint  tenant  presents  —  Jtnnt  tenants  may  make  partition  to  present  by  turns — Layman 
OR  Deacon — Xunatics—  Mortgagee  can  make  no  profit  by  presenting  to  the  chwrch, 
nor  eon  account  far  any  value  in  respect  thereof,  to  sink  or  lessen  his  debt  —  The  ordinary 
wiB  be  compeBed  to  institute  the  derk  of  the  mortgagor  any  time  before  foreclosure  — 
Covenant  in  the  mortgage  eked,  that  on  every  avoidance  of  the  church  the  mortgagee 
skaB  present  —  Petition  on  behalf  of  a  mortgagor  that  the  ynorigagee  of  a  naked 
adeowson  shaB  accept  of  his  nominee,  and  present  him  upon  an  avoidance,  the  incum^ 
bent  being  dead—'  Where  the  mortgagee  of  a  manor  and  advowson  was  in  possession 
when  the  mortgagor  made  a  simoniacal  presentation  of  A.,  who  was  rejected  by  the 
bishop —  OmxAws  —  Patron  —  Roman  Catholics  —  Stat  I  G,  ^  M.  sess.  I. 
C.26.  M.  2.  ^  4. —  Slat,  12  Anne,  st.  JL  c.  14.  s.  1.  —  Stat.  11  Geo.  2.  c.  17.  s.  6.  — 
Stat  3  Jae.  1.  e.  S. — 1 G.  ^  M,  sess.  1.  c.  26.  —  Stat.  1 2  Anne,  st  ii.  c.  14. — Tenants 
IN  Common  —  Trustees  —  A  grant  of  the  next  avoidance  to  one  without  his  privity,  is 
a  resulting  trust  far  the  grantor —  Where  there  are  several  cestuique  trusts  of  a  presen- 
tation they  must  all  agree  —  A  general  devise  to  trustees,  !does  not  carry  with  it  a  right 
to  present  to  a  living  —  Where  by  neglect  the  number  of  trustees  to  present  to  a  living 
was  not  filled  up  at  the  time  of  the  avoidance  —  Nomination  by  popular  election  — 

—  An  absolute  devise  to  trusteu  carries  away  the  nomination  from  the  heir  —  Cha- 
ritable Trustees  —  Stat.  1  ^  2  Vict.  c.  31.  — Stat  7  Gul.  4.  ^  1  Vict  c.  26.  s.  30. 
— >  UsuRFBR  —  Presentation  by  an  usurper  void  —  Distinction  between  presentation  by 
an  usurper  and  patron. 

3.  Revocation  of  Presentations,  pp.  952 — 954. 

The  Crown  may  revoke  its  presentation  before  induction  ^^  Revocations  in  law-^  When 
presentations,  though  properly  made,  may.  be  revoked, 

(1)  Vide  tit    Church    Building    Sta-      Lake  —  Plukautibi  -**  Quark  Iiipedit 

WtEi— .    DONATITB    ^-    ENDOWMXMTf    —        — SlMONT. 
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4.   PaiSBNTATIONS    HOW   MADE*   p.  954. 

Muai  be  iu  writing  ^^  How  a  eorparaii<mmnuipn9ttU^^  Bvidemet  tf  a  pnMaiaOm  — 
Stamp  upon  pruentatUm, 

5.  FoRXs  OF  Prksintatiok»  pp.  954—956. 


OlFlKIO. 


1.  Defined. 

Presentation,  nomination,  and  collation  are  sometimed  in  law  used  for  the 
same  thing,  but  they  have  different  properties;  for  presentation  is  the 
offering  a  clerk  to  the  ordinary;  nomination  is  the  offering  a  clerk  to  the 
patron  ;  and  collation  is  the  giving  of  the  church  to  the  clerk,  and  is  that 
act  by  which  the  ordinary  admits  and  institutes  a  clerk  to  a  church  or 
beneBce  of  his  own  gift,  in  which  case  there  is  no  presentation.  Presenta* 
tion  sometimes  is  taken  to  comprehend  not  only  presentation,  but  admis« 
sion,  institution,  and  induction.  (1) 


CaMCITT  TO 
PaBUtMT  AMD 
BB   Pb 


Gbmbeallt. 
AU  penoni 
Miflcd  in  f«8^ 
in  Uil,  or  for 
liib,  &C.  can 
pnteoc 


2.  Capacity  to  Present  and  be  Presented.  (2) 

All  persons  seised  in  fee,  in  tail,  or  for  life,  or  possessed  of  a  terra  for 
years  of  a  manor  to  which  an  advowson  is  appendant,  or  of  an  advowson 
in  gross,  may  present  to  a  church. 


(1)  Wat<(on*s  Clergyman*^  Law,  148.     1 
Inst.  120.  (a). 

(2)  IrUhinc>n  seeking  clerical  employ- 
ment in  England  have  been  discouraged 
to  an  extent  and  in  a  mode  inconsUtcnt 
with  the  spirit  of  the  act  of  union  be- 
tween England  and  Ireland.  This  repre- 
hensible and  narrow-minded  line  of  conduct 
is  not,  however,  universaL  The  Bishop  of 
Exeter  (viths  antr,  tit.OaoisATioii)  does  not 
•xcludc  Irishmen  from  his  diocese;  neither, 
among  other  prelates,  do  the  Bishops  of 
Lincoln,  St.  AMph,  Winchester,  Hereford, 
Lichfield,  or  Norwich ;  and  in  reply  to  a 
letter  from  tlic  auUior  to  the  Bishop  of  Wor- 
eester,  bis  lordship  thus  writes:  —  ''I  beg 
to  inform  you  that  an  Irishman,  or  an 
Englishman  having  been  ordained  in  Ire- 
land, is  not  disqualified  from  the  perform- 
ance of  clerical  duties  in  this  diocese.  Con- 
sidering the  Established  Church  to  be  now 
the  united  Church  of  England  and  Ireland* 
I  have  not  felt  myself  justified  in  making 
any  distinction  between  the  two  branches  of 
the  same  church.  All,  tliercfore,  tluit  I  re- 
quire from  Irish  candidates  for  orders  is,  that 
they  should  have  passird  through  the  theo- 
logical course  at  Trinity  College,  Dublin ;  a 
condition  which  is,  I  understand,  considered 
indispensable  by  all  the  Irish  bishops.** 

The  rule  of  exclusion  has  been  rigidly 
acted  upon  in  regard  to  the  higher  bene- 
fices in  England  of  the  united  church, 
'ilia  grota  iiguitic«  ai  this  proceeding  ii 


rendered  the  more  ofiensiva  by  the  fiiet,  that 
the  honours  and  emolumenu  of  the  Irish 
branch  of  the  united  church  arc  frady 
thrown  open  to  clergymen  ordained  in  Eng- 
land. Thus,  of  the  great  priiea  in  tba  Irisli 
branch  of  the  church,  Armagh  staada  fint, 
both  in  dignity  and  in  emolument.  This 
see  has  been  occupied  exclusively  by  men 
from  the  English  universities,  ever  ainea 
tlie  year  1 702,  a  period  of  145  ycara.  Fat 
the  first  120  yeais  of  that  period  tba  pri- 
mates, eight  in  number,  were  all  Englnb- 
nien  by  birth,  as  well  as  by  adueatioB. 
The  present  primate,  who  has  bald  tba  o^ 
fice  for  twenty.five  years,  is  an  IriihmaBt 
but  was  educated  at  Oxford. 

Dublin  stands  neit  to  Armagh  in  poSat 
of  dignity,  and  since  the  year  1G89  to  tba 
present  time  (a  period  of  165  yaan)tbia  saa 
has  been  bald  as  follows  by 

3  Irishmen  educated  at  Dublin  Univer- 
sity, for  an  aggregate  period  of 

2  Irishmen  educated  at  Oxford,  for 
an  aggregate  period  of    - 

9  archbishops  (eight  English,  and  one 
Scotch),  all  educated  at  the  English 
universities,  for  an  aggregate  period 
of i^^ 

14  Archbishops,  ^       ISS 

The  above  period  of  165  years  indodea 

forty-seven  since  the  union.     During  tboM 

forty-aeten  yean,  DobUa  hM  be«i  bild  by 
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As  to  the  persons  capable  of  being  presented  to  a  benefice  before  stat.  Ca? acitv  to 
18  &  14  Car.  2.  c.4.9  deans  and  even  laymen  might  have  been  presented  to  ^,  PaBsrari 


i  benefice ;  but  by  virtue  of  that  act,  none  but  a  priest,  ordained  according 

to  the  form  and  manner  by  the  Book  of  Common  Prayer  prescribed,  is  ^  qualified  ii 
capable  of  being  instituted  to  any  parsonage,  vicarage,  benefice,  or  other  accordance  wit 
ecclesiastical  promotion  or  dignity  whatsoever,  except  only  the  king's  pro-  ^*^  ^^  *  ^'* 
feisor  of  law  within  the  University  of  Oxford,  who  may  hold  the  prebend 
of  Shipton  in  the  cathedral  church  of  Salisbury,  although  he  be  but  a  lay- 
man. 

It  seems  that  an  alien,  who  is  a  priest,  may  be  presented  to  a  church.  (1)  Auims. 

The  supposed  reason  was,  that  they  being  spiritual  persons  would  not 
adhere  to  our  enemies  in  time  of  war ;  but  the  contrary  was  found  by  prac- 
tice. (2)  By  Stat.  3  Rich.  2.  c.  3.  and  stat  1  Hen.  5.  c.  7.  Frenchmen  were 
disabled  to  have  benefices  in  England.  And  the  words  of  Lord  Coke  (3)  are, 
'*  opon  consideration  had  of  the  statutes  3  Rich.  2.,  7  Hen.  4.,  1  Hen.  5.,  Rot. 
Piri.  6  Hen.  4.  n.  48.,  and  4  Hen.  6.  n.  29.,  if  an  alien  or  stranger  born  be  pre- 
KOted  to  a  benefice,  the  bishop  ought  not  to  admit  him,  but  may  lawfully 
refuse  him,  which  we  have  added,  for  that  the  abridgments  or  late  impres- 
sions may  deceive  you." 

In  Dr.  SeaUnCs  case  (4),  who  was  bom  in  Scotland  before  the  union 
of  the  two  realms,  it  was  adjudged,  that  he  was  capable  to  be  presented 
to  a  benefice  in  England ;  and  it  was  said  he  would  have  been  qualified, 
if  be  had  been  bom  in  Flanders,  Spain,  or  within  any  other  kingdom,  friend 
ud  in  league  with  the  king  of  England ;  as  the  Bishop  of  Spolettoes,  who 
WIS  preferred  to  the  deanery  of  Windsor,  and  enjoyed  the  same.  And  it 
wts  admitted,  that  sucii  incumbent  might  maintain  any  action,  real,  personal. 

Years. 

1  Indunan  by  btrth  and  education  remaining  eight  (including  both  the  arch* 

(Archbidiop  Magee)  for       -         -       9  bishops)  have  received  their  education  at 

i  Irishmen  by  birth,  educated  at  Ox-  the  Knglish  universities.     Of  these  eight, 

fivd.  Sat  an  aggregate  period  of       -     10  two  arc  Englishmen. 

9  Engliahnien,  educated  at  the  English  On  the  other  hand,  not  even  a  solitary 

vnnrcnitici,  for  an  aggregate  period  instance  exists  of  an  Irishman  advanced  to 

of*         -----28  an  English  buhopric  since  the  Reformation. 

—                                                                *—  Probably  the  same  may  be  affirmed  with 

S  Ardibiatiopt.                                            47  respect  to  inferior  English  dignities,   such 

Derry  is  next  to  Armagh  in  point  of  as  deaneries  and  archdeaconries.    The  union 

taiolament,  and  since  1 703,  this  sec  has  been  *»**  caused  no  difference  in  this  respect. 

hdd  by  twelve  prelates,  of  whom  ^^^^   rcsjKyct  to  translations,  Uierc  have 

been,  since  the  Reformation,  only  two  from 

9  were  English  by  birth  and  educa-  Irish  to  English  sees,  the  prelate  transbtcd, 

tkm.     Aggregate  period       -        -     99  in  each  case,  being  an  Englishman. 

S  wer«  Iriab  by  birth,  and  probably  |.   Hugh  Curwin,  archbishop  of  Dublin 

aboby  education,  aggregate  period    45  (he  had  previously  been  dean  of  Hereford 

— "                                                              -~"~  and  archdeacon  of  Oxford)  growing  old  and 

12  Bishops.                                                144  infirm,  and  wishing  to  end  his  days  in  his 


The  other  sees  do  not,  in  general,  pre-       own  country,  was  translated  to  the  see  of 
«ot  so  great  a  preponderance  of  English-       Oxford  in  1567. 


,  but  still  they  exhibit  a  large  amount  2.  Edward  Jones,  bishop  of  Cloyne,  was 

of  church  patronage  abstracted  from  Irish-  translated   from  that  sec  to  St.  Asaph  in 

nen,  in  order  to  be  bestowed  upon  English  1692. 

churchmen,  generally  speaking  of  very  in-  (1)2  Rol.  Abr.   Prttentment  (L),  348. 

fcrior  character,  as  respecU  the  qualifications  pi. 4.    17  Vin.  Abr.  Presentation  (L,  n. ),  330. 

which  must  ever  be  deemed  essential  for  the  (2)  Watson's  Clergyman's  Law,  214. 


of  a  Christian  bishop.  W  ^   I"^^*  ^3S>      Stephens*    Ecclesias- 

At  the  present  moment  the  Irish  episco-  tical  Statutes,  77.  101. 

fd  bench  is  oeeupied  by  thirteen  prelates,  (4)  Hughes'  ParM>n*s  Law,  88.     17  Vin. 

oC  wbom  ive  only  are  Dublin  men.     Tlie  Abr.  Prtnntation  (L,a.),  331. 
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Capacitt  vo 

PmaBNT  AMD 
P&UBIITBD. 


Bavkectts. 

An  advowson 
paMCfl  under 
a  fiat  of  bank- 
ruptcy. 

If  the  church 
be  void,  the 
patron  must 
present,  al- 
though he  may 
be  a  bankrupt 

Stat.  6  Geo.  4^ 
c.  16.  s.  77. 


Clkeotmkx. 

Stat.  12  Anne* 
■t  iL  c  12. 
t.2. 


Stnt.  9  &  10 
Vict.  c.  H8. 


CoGNISOR. 

Where  tlic 


or  mizedy  for  any  thing  concerning  the  glebe  or  the  possessions  of  the  ehureh 
as  prior  aliens  might  have  done ;  for  although  he  be  an  alien  bom  out  of 
the  king's  dominions,  yet  the  action  was  brought^  not  in  his  own  right,  but 
in  the  right  of  his  church ;  not  in  his  natural,  but  in  his  politic  capacity ; 
and  therefore  the  action  could  be  sustained. 

Where  a  bankrupt  is  entitled  to  an  advowson,  or  to  a  right  of  next  pre- 
sentation to  a  living,  it  can  be  sold  for  the  benefit  of  his  creditors*;  but  if  the 
church  be  void  at  the  time  of  the  sale,  or  if  a  lapse  occur  before  conveyance 
to  a  purchaser,  the  bankrupt  himself  must  present,  though  the  sale  of  the 
advowson  is  good.  (1 )  For  a  sale  made  under  such  circumstances,  is  for  the 
payment  and  satisfaction  of  just  debts;  but  the  void  turn  of  a  church  is  not 
a  matter  valuable,  which  cau  go  in  discharge  or  satisfaction  of  such  debtSi 
though  the  advowson  or  next  presentation  during  the  time  the  church  is 
full  may  be  so  accounted.  (2) 

And  by  stat  6  Geo.  4.  c.  16.  s.77.  '*  all  powers  vested  in  any  bankrupt* 
which  he  might  legally  execute  for  his  own  benefit  (except  the  right  of 
nomination  to  any  vacant  ecclesiastical  benefice),  may  be  executed  by  the 
assignees  for  the  benefit  of  the  creditors  in  such  manner  as  the  bankrupt 
might  have  executed  the  same." 

Stat.  12  Anne,  st.  ii.  c.  12.  s.  2.,  after  reciting  that  some  of  the 
clergy  have  procured  preferments  for  themselves  by  buying  ecclesias- 
tical livings,  and  others  have  been  thereby  discouraged,  enacts,  that  if 
any  person  for  any  sum  of  money,  reward,  gift,  profit,  or  advantage 
directly  or  indirectly,  or  by  reason  of  any  promise,  agreement,  grant, 
bond,  covenant,  or  other  assurance  of  or  for  any  sum  of  money,  reward, 
gift,  profit,  or  benefit  whatsoever,  directly  or  indirectly,  in  his  own  name  or 
in  the  name  of  any  other  person,  take,  procure,  or  accept  the  next  avoidance 
of  or  presentation  to  any  benefice  with  cure  of  souls,  dignity,  prebend,  or 
living  ecclesiastical,  and  be  presented  or  collated  thereupon,  it  shall  be 
void,  and  be  deemed  a  simoniacal  contract ;  and  that  the  crown  may  present 
or  collate  unto,  or  give  or  bestow  every  such  benefice,  dignity,  prebend, 
and  living  ecclesiastical,  for  that  one  time  or  turn  only ;  and  the  person  so 
corruptly  taking,  procuring,  or  accepting  of  any  such  benefice,  dignity, 
prebend,  or  living,  is  to  be  adjudged  a  disabled  person  in  law  to  have  and 
enjoy  the  same  benefice,  &c.  and  be  subject  to  the  same  ecclesiastical 
punishment  as  if  such  corrupt  agreement  had  been  made  after  such  bene- 
fice, dignity,  prebend,  or  living  ecclesiastical  had  become  vacant.  (3) 

But  this  act  being  only  restrictive  upon  clergymen,  all  other  persons  con- 
tinue to  purchase  next  avoidances  as  they  did  before,  and  present  thereunto 
as  they  think  proper. 

IJy  Stat,  y  &  10  Vict.  c.  88.  agreements  or  other  proceedings  touching 
any  advowson  or  right  of  presentation  or  nomination  ofany^iritual  person 
to  any  cure  or  benefice,  donative,  or  pcr]>ctual  curacy,  or  to  serve  any 
church  or  chapel  authorised  by  stats.  1  Geo.  1.  st.  ii.  c.  10.,  and  8  &  9  Vict, 
c.  70.,  or  by  any  act  recited  therein,  are  to  be  deemed  lawful. 

It  was  said  in  Arundel  v.  GUmctstcr  {Bishop  of),  that  when  a  manor  with 
an  advowson  appendant  was  extended  on  statute  merchant,  and  that  the 


( I )   Ciil»«w;ir«i  Codex,  791. 
(ii  ■  \V:itN<in  h  Cli-rtry  man's  Ijnr»  IOC.  I  OH. 
Moiitai;ii  :iii<l  Ayrtoii  on  liankruptcy,  5A\i. 
ij,\\    I'liu  canon  law  ordained  that   any 


clcrf^yman  who  purchased  the  right  of  pa* 
tronap^c  or  next  presentation  should  be  dc^ 
pri\  cd  of  it  ipso  jure.      X.  3.  38.  G. 
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church  beeame  void  during  the  cognisee*s  estate,  he  might  present  to  it   But  CAFAcrrr  to 
it  is  supposed,  that  if  a  case  of  thb  kind  were  now  to  happen,  it  would  be  ^^p^^,^)^ 

governed  by  analogy  to  the  case  of  a  mortgagor,  and  that  the  cognisor 1 

would  be  aUowed  to  nominate.  cognUor  would 

be  aUowed  to 

Presentations  by  commendam  may  be  defined  as  being  a  benefice  or  ecde-  nominate. 
siastieal  living,  which  being  void  is  commended  by  the  crown  to  the  care  of  Commxndaic 
lome  sufficient  clerk  until  it  may  be  conveniently  supplied  with  a  pastor. 

Where  a  clerk  was  presented  to  a  benefice  with  cure,  and  admitted,  in- 
itituted,  and  inducted,  so  that  the  church  was  full,  and  was  afterwards  pre- 
sented to  an  incompatible  benefice,  or  elected  to  a  bishopric,  he  could 
obtain,  before  institution  to  the  second  benefiqe,  or  before  creation  to  the 
bishopric,  a  faculty  or  dispensation  of  retainer,  an  invention  of  Pope  Leo 
IV.  (1) 

This  right  in  the  case  of  a  bishopric  was  not  a  right  of  patronage  in  the 
king,  nor  a  right  of  eviction,  as  it  ejected  nobody ;  nor  an  usurpation,  as  it 
WIS  a  rightful  act.  But  it  was  a  contingent  casual  right,  arising  upon  a 
particular  event — the  incumbent's  becoming  a  bishop. 

Not  only  dignitaries  and  benefices,  but  deanries,  prebends,  headships  of 
eolleges  and  hospitab,  have  been  granted  in  commendam.  (2) 

In  every  commendam  capere,  the  consent  of  the  patron  was  necessary 
before  it  was  executed,  and  the  consent  expressed  in  the  instrument  of  com- 
mendam (3) ;  and  it  could  not  have  been  made  in  any  general  terms  to  an 
uncertain  church,  but  to  a  certain  church  then  void  (4) ;  the  patron  was 
the  first  actor,  and  the  commendam  had  the  effect  of  an  admission,  institu- 
tion, and  induction.  (5) 

The  nuun  difference  between  the  commendam  retinere  and  the  com-  Difference  be* 
mendam  capere,  was  the  holding  that  which  was  already  one's  own,  and  the  *^®*"  ~\ 
taking  that  which  belonged  to  another.  (6)  retinere. 

But  by  stat.  6  &  7  Gul.  4.  c.  77*  s.  18.  no  ecclesiastical  dignity,  office,  or  Rednere  hav- 

benefice  can  be  held  in  commendam  by  any  bishop,  unless  he  held  it  on  *"*»  expired, 

capere  has  been 
August  13.  1836;  and  every  commendam  thereafter  granted,  whether  to  granted. 

retain  or  to  receive,  and  whether  temporary  or  perpetual,  will  be  absolutely  stat  6&7  GuL 

Toid.  ^'  ^  '^'^*  ^  ^^* 

Where  lands  descend  to  daughters,  sisters,  or  other  females,  of  kin  in  dams  to  be  held 
equal  degree,  they  are  coparceners ;  and  are  considered'  but  as  one  heir  to  ^y  buhops. 
their  ancestor,  and  they  or  their  heirs  respectively  hold  the  lands  together,  CopA»c«N«as. 
tin  a  partition  be  made. 

By  the  canon  law,  when  either  coparceners,  joint  tenants,  or  tenants  in 
common  presented,  the  bishop  if  he  pleased  might  judge  of  the  fitness  of 
the  clerks,  and  choose  any  one  of  them.  (7) 

But  by  the  common   law,  as   stated   by  Lord    Coke,  "if  the  patrons  If  the  patrons 
have  the  patronage  by  descent  as  coparceners,  then  is  the  ordinary  bound  ^^^  the  pa- 

(1)  Le  CoMtde  Commenda,  DaTis(Sir  J.),  Codex,  913.  Rex  v.  JJandaff  (Bishopof), 
7a  '  Rex  V.  Uandaff  ( Biihop  of),  2  Str.  2  Str.  1006.  Watson's  Clergyman's  Law, 
1006.  203. 

(2)  Com.  Dig.  lit.  Prerogative  (D,  19.).  (4)  Colt  ami  Glover  v,  Coventry  and  Lich- 

(3)  Reg.   ▼.    Coventry   {Biihop    of),    2  field{Bi»hopof)y  Hob,  1,5a 
Anders.  184.      Colt  ▼.    Glover,  1  Rol.  452.  (5)  Ibid.  151. 

SL  C.  nom.    CoUand  Glover  ▼.  Coventry  and  (6)    Rex  v.  Uandaff  {Bithop  of),  2  Str. 

LicM/UU  (BiiMop  of).  Hob.  144.  149.  151.       1009. 

Et^uu  T.  Atemithe,  Palm.  477.     Le  Case  de  (7)  Gibson's  Coder,   765, 

Commatdot  I>atis  (Sir  J.),  74.     Gibson's 
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CAFAcnT  10      to  admit  the  clerk  of  the  eldest  sister ;  for  the  eldest  shall  have  the  pre* 
fE^PAttENTto.   ^<^"ncnt  in  the  law  if  she  will  (] ),  and  then  at  the  next  avoidance  the  next 


sister  [shall  present,  and  so  by  turn  one  sister  after  another,  till  all  the 
jj^JJ^^^I^  sisters,  or  their  heirs,  have  presented  (2)  and  then  the  eldest  sister  shall  be- 
tlw  ordinary  gin  again  ;  and  this  is  called  a  presenting  by  turn  ;  and  it  holdeth  alwaj 
th"*^  ^  dTdi'  ^^^^®"  coparceners  of  an  advowson,  except  they  agree  to  present  together, 
elder  sister.        ^^  ^^^^  ^hcy  agree  by  composition  to  present  in  some  other  manner ;  and  if 

they  do  so,  the  agreement  must  stand."  (3)  But  *<  if  after  the  death  of  the 
common  ancestor  the  church  voideth  and  the  eldest  sister  presented  together 
with  another  of  the  sisters,  and  the  other  sisters  every  one  in  their  own 
name  or  together,  in  that  case  the  ordinary  is  not  bound  to  receive  any 
of  their  clerks,  but  may  suffer  the  church  to  run  into  lapse ;  for  he  shall 
not  be  bound  to  receive  the  clerk  of  the  eldest  sister,  but  where  she  pre* 
senteth  in  her  own  name."  (4) 
AVhcre  tho  a  ^nd  in  this  case,  where  the  patrons  vary  in  presentment,  the  church  it 

preaentm^  *"  ^^^  properly  said  litigious;  so  that  the  ordinary  should  be  bound  at  his  peril 
the  church  not    to  direct  a  writ  to  inquire  dc  jure  patronatus,  for  that  writ  lieth  where  two 
^^^^  present  by  several  titles ;  but  these  patrons  present  all  in  one  title,  and 

therefore  the  ordinary  may  suffer  it  to  pass,  if  he  will,  into  the  lapse."  (5) 
ThepriTilege  The  privilege  of  the  elder  sister  to  present  first  in  turn  goes  to  her 
of  the  elder  assignee ;  thus,  in  Butter  v.  Exeter  {Bishop  of)  (6)  the  estate  of  an  ad  vow- 
tent  first  m^  ^^°  descended  to  two  daughters  as  parceners.  The  church  became  vacant 
turpgocttohcr  twice  in  their  time,  and  both  joined  in  presentation.  The  elder  married, 
*'*'^*^  settled  her  own  estate  in  the  common  way,  and  died.    The  other  daughter, 

Mn^Emo        before  it  became  vacant  again,  married  and  made  a  settlement  of  her  part 
Clarke  in  A  vacancy  happening,  Duller  the  husband  of  the  eldest,  entitled  to  her 

/»£LI'3?*"'  estate  as  tenant  by  courtesy,  or  under  tlie  settlement,  claimed  as  in  her  turn, 

and  presented.  But  the  bishop  objected  thereto,  because  the  younger 
sister  and  her  husband,  claiming  an  equal  right  to  presentation  as  tenants 
in  common,  did  not  join ;  but  he  was  willing  to  admit  the  person  having 
the  legal  right.  Upon  these  facts  Mr.  Baron  Clarke,  in  the  absence  of  the 
Master  of  the  Rolls,  said :  ",I  have  always  thought,  that  the  many  alternate 
presentations  in  this  kingdom  must  arise  from  estates  descending  in  par- 
cenary, where  advowsons  are  upon  them.  It  is  the  only  estate  I  know, 
which  in  course,  and  by  operation  of  law  only,  falls  on  several  persona 
making  but  one  heir,  without  the  inter\'ention  of  conveyances  by  will  or 
otherwise  of  the  owner  of  the  estate  ;  which  makes  it,  although  in  some 
instances  partaking  of  a  tenancy  in  common,  different  from  that  and  from  a 
joint-tenancy,  which  are  made  by  conveyance,  and  descendible  in  a  different 
manner.  An  advowson  is  a  particular  sort  of  an  estate  so  descendible. 
And  as  it  is  impossible  to  be  divided  into  parts  so  as  to  be  enjoyed  sepa- 
rately, as  it  is  natural  to  follow  the  course  that  has  been  practised,  that  each 
parcener  should  have  a  turn  to  present ;  and,  to  prevent  confusion,  begin 
with  the  eldest.  And  in  all  the  cases  mentioned  out  of  Bro.  Abr.  and 
F.  N.  B.  where  disputes  arose,  whether  the  alienee  of  the  eldest  sister  should 


(1)  Vide  Thralt  v.  LufuUm  {Bl»hop  of),  (3)  Doctor  and  Student,  20a 

I  Ilcn.  Dlock.  412.  (4)  IlmL    1  lost.  186.  (b),  S43. 

(«-')  2  liol  Abr.   Pretinimeni  (G),    346.  (5)  Doctor  and  Student,  200. 

I^L  1.  (6)  1  Ves.  sen.  S4a 
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ha? e  the  same  privilege,  or  whether  it  should  go  to  the  next  Bister,  it  is  Cavacitt  vo 

determioed  in  favour  of  the  alienee."  ( 1 )  m  plM,tm. 

By  star.  7  Anne,  c.  18.  if  coparceners,  or  joint-tenants,  or  tenants  in . 

eommon  be  seised  of  aoy  estate  of  inheritance  in  the  advowson  of  any  Annexe. ^8 
ehurch  or  vicarage,  or  other  ecclesiastical  promotion,  and   a  partition  if  coparceners, 
be  made  between  them  to  present  by  turns,  thereupon  every  one  shall  be  **•  J®  ■®'*^  °f 
taken  and  adjudged  to  be  seised  of  his  or  her  separate  part  of  theadvowson  &c.,and  •  par- 
te present  iu  his  or  her  turn  ;  as  if  there  be  two^  and  they  make  such  par-  ^ition  be  made 
tition,  each  shall  be  said  to  be  seised,  the  one  of  the  one  moiety  to  present  in  tumsu^di  will 
the  first  turn,  the  other  of  the  other  moiety  to  present  in  the  second  turn ;  be  seised  of  a 
10  like  manner  if  there  be  three,  four,  or  more,  every  one  shall  be  said  to  ■*?*'**«  «t»t« 
be  seised  of  his  or  her  part,  and  to  present  in  his  or  her  turn.  accordingly. 

It  was  decided  in  Att  Gen,  v.  Lichfield  (Bishop  of)  (2)  that  this  statute  is  stat  7  Anne, 

not  retrospective.  c.  is.  is  not 

The  clerk  of  a  coparcener  being  once  complete  incumbent,  though  ^      ^^ 

afterwards  deprived,  the  turn  is  served ;  and  so  it  is  where  by  reason  of  coparcener, 

•ome  incapacity  the  institution  was  voidable  by  sentence  declaratory  but  l>«ing  once 

not  void,  because  the  church  is  full,  until  the  sentence  be  pronounced;  ^mbenL***" 

but  if,  after  presentation,  institution,  and  induction,  the  church  remain  by  though  after- 

ipecial  declaration  of  the  law  actually  void,  as  for  not  reading  the  articles  JJ»'d»<l«P"ved, 

or  the  like,  then  the  turn  is  not  served,  but  the  patron  may  present  again,  served, 
because  the  church  was  never  full.  (3) 

As  a  presentation  by  .turn  to  a  church  is  a  chose  in  action,  if  a  bishop  Effiwt  of  co- 
deprive  a  clerk,  and  without  notice  wrongfully  collate,  and  one  coparcener  J^TTk*^     " 
afterwards  grant  over  the  advowson,  the  grantee  cannot  present,  as  in  his  wrongftiny  to 
turn,  on  the  death  of  the  incumbent.  (4)  collate. 

If  a  person  presented  by  a  coparcener  be  incumbent,  and  deprived,  and  ^hat  is  consi- 

the  next  present,  notwithstanding  that  the  second  is  complete  incumbent,  oontinu^of 

yet  if  he  be  deprived,  and  the  first  restored,  the  turn  is  not  served;  because  theineum- 

tbe  restoring  of  the  first  is  a  re-continuing  of  his  incumbency  upon  the  foot  ^°^y* 
of  the   former  presentation,  institution,  and  induction,  who  also  dying 
incumbent  will  be  the  last  presentee.  (5) 

By  Stat  IS.Edw.  l.st. i.  c.  5.  "sometimes,  when  an  agreement  is  made  StatlsEdw.i. 

between  many  claiming:  one  advowson,  and  enrolled  before  the  justices  in  ^  *•  ^*  ^•.•*  ^' 

1         11         «i».f.^  1  lit  1/..  «    Presentations 

the  roll,  or  by  nne,  in  this  form,  that  one  shall  present  the  first  time,  and  to  a  church  by 

at  the  next  avoidance  another,  and  the  third  time  another,  and  so  of  many  composition, 
in  case  there  be  many  ;  and  when  one  hath  presented,  and  had  his  present- 
ation, which  he  ought  to  have  according  to  the  form  of  their  agreement 
and  fine,  and  at  the  next  avoidance  he  to  whom  the  second  presentation 
belongeth  is  disturbed  by  any  that  was  party  to  the  said  fine,  or  by  some 
other  in  his  stead ;  it  is  provided,  that  from  henceforth  they  that  be  so 
disturbed  shall  have  no  need  to  sue  a  quare  impedit,  but  shall  resort  to 
the  roll  or  fine ;  and  if  the  said  concord  or  agreement  be  found  in  the  roll 
or  fine,  then  the  sheriff  shall  be  commanded,  that  he  give  knowledge  unto 

(1)  Seywumr   v.  Sennet,    3    Atk.    482.       6if  Aop  o/),  Cro.  Eliz.  687.     Baker  v.  Brent, 
Barker  ▼.  London  {Bishop  of),  \l'il)es,  662.       ibid.  679. 

Morris  v.    Wiebber,   IVfocre  (Sir   F.),    225.  (4)  Leack  r.  Coventry  (Biskop  of),  ibid. 

Harris  v.  Sickols,  Cro.  Kliz.  19.  81 1. 

(2)  5  Ves.  828.  (5)  Windsor  t  case,  5  Co.  102.     Gibson's 

(3)  iriiM2M>r*«  M«e,  5  Co.  102.     Gibson*s       Codex,  765. 

Codes,  765.    Windsor  y.  CanUrlmry  {Arek^  « 
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Pabsbict  and 
■B  Pbbsbnteo. 


If  B  party  be 
usurped  upon 
in  hU  turn,  the 
party  wronged 
is  not  driven  to 
hisquJire 
impedit. 

PartitioD. 


Between 
coparceners  a 
compoMtion 
can  either  be 
by  record,  by 
deed»  or  by 
parol,  but 
otherwise  be- 
tween strangers 
in  blood. 


Where  there 
are  dirers 
patrons,  and 
they  vary  in 
their  present- 
ment, the  ordi- 
nary is  not 
bound,  if  they 
be  joint-tenants 
or  tenants  in 
common,  to 
admit  any  of 
their  deiks. 

CoSPOaATIONS. 

Sut.l&SVict. 
c.  31. 


the  disturber,  that  he  be  ready  at  some  short  day,  containing  the  space  of 
fifteen  days  or  tliree  weoks,  as  the  place  happeneth  to  be  near  or  far,  for 
to  siiow,  if  he  can  allege  any  thing,  wherefore  the  party  that  is  disturbed 
ought  not  to  present ;  and  if  he  come  not,  or  peradventure  doth  come,  and 
can  allege  nothing  to  bar  the  party  of  his  presentation  by  reason  of  any 
deed  made  or  written  since  the  fine  was  made  or  enrolled,  he  shall  recover 
his  presentation  with  his  damages." 

And  this,  observes  Lord  Coke,  '<  extendeth  as  well  to  strangers  of  blood 
as  to  coparceners  that  are  privy  in  blood  ;  and  if  one  of  the  parties  or  his 
heirs,  or  any  stranger  usurp  in  the  turn  of  another,  the  party  wronged  is 
not  driven  to  his  quare  impedit ;  for  so  it  may  be,  that  the  quare  impedit, 
or  assise  of  darrein  presentment,  may  fail ;  and  yet  he  may  have  remedy  by 
this  act;  for  albeit  there  be  a  plenarty  by  six  months^  yet  the  party  may 
have  a  scire  facias  upon  the  roll  or  fine,  and  therein  recover  the  presentation 
and  damages."  (1) 

Though  coparceners  may  make  composition  to  present  by  turns,  this 
being  no  more  than  the  law  appoints,  the  inheritance  is  not  divided.  (2) 

In  the  case  of  Salisbury  (^Bishop  of)y.  Phillips  (3),  where  two  were 
seised  in  fee  of  the  advowson  in  gross  as  joint  tenants,  and  by  indenture 
agreed  from  thenceforth  to  be  seised  thereof  as  tenants  in  common,  and  not 
as  joint  tenants,  so  as  they  and  their  respective  heirs  should  present  seve- 
rally and  by  turns.  Chief  Justice  Holt  said,  that  a  composition  might  be 
either  by  record,  or  by  deed,  or  by  parol ;  that  after  the  first  way,  if  one 
present,  the  other  was  not  by  an  usurpation  put  to  a  quare  impedit ;  that 
by  the  second  way,  the  composition  is  good^  and  if  it  be  once  executed  on 
all  sides,  he  that  brings  a  quare  impedit,  need  not  mention  the  composition 
which  shows  the  very  right  and  inheritance  to  be  severed,  and  that  a 
separate  interest  is  vested  in  each^  to  present  alternately ;  that  the  third 
way  may  be  between  parceners,  but  between  strangers  in  blood  composition 
cannot  be  without  deed.  (4) 

When  there  are  divers  patrons,  and  they  vary  in  their  presentment,  if 
they  be  joint-tenants,  or  tenants  in  common  of  the  patronage,  the  ordinary 
b  not  bound  to  admit  any  of  these  clerks ;  and  if  the  six  months  pass,  then 
he  may  present  by  the  lapse ;  but  he  cannot  present  within  the  six  months, 
for  if  he  do,  they  may  agree  and  bring  a  quare  impedit  against  him  and  re- 
move his  clerk,  and  thus,  the  ordinary  will  be  a  disturber.  (5) 

By  Stat  I  k2  Vict.  c.  31.  the  power  of  alienating  advowsons  is  granted 
to  municipal  corporations,  and  their  right  of  nomination  can  be  sold.  (6) 

It  appeared  in  Mine  v.  Reynolds  (7)  that  by  a  charter  of  the  6th 
James  1.  tlie  tithes,  &c.  within  the  lordship  of  Bury  St.  Edmunds  were 
granted  (subject  to  a  then  existing  lease  thereof  for  fort}"  years)  to  the 
alderman  and  burgesses  of  that  town,  who  agreed,  after  the  expiration  of 
the  lease,  to  pay  8/.  \0s.  of  the  tithes  and  glebe  lands  yearly  to  the  curates 


O)  2  Inst  \ifA.  ?.r,5,  1  ibid.  18.  (a), 
ICG.  (b).  18f>.  (b),  24:?.  (a).  Tlu  case  of 
Minrj,  Plowd.  3:i:).  J f arris  v.  SichoU,  Cro. 
Klix.  1  A.  Tortile  t.  London  (  Bishop  of ), 
1  Hen.  Black.  412.  Wrch  v.  Lichfield 
(Bishnp  ofy  S  B.  &  P.  449.  Barhxr  Y. 
Lvmdon,  (  Bi*hnp  of),  Wiiles,  659. 

(3)  ]  Inst  18.  (a). 


(.-))  1  Ld.  Raym.  537.   1  Salk.  43.   Carth. 
505. 

(4)  Gil»on'»Codci,764. 

(5)  Doctor  and  Student,  199,  20a   i?c3f- 
noiihton  v.  Bhkc,  I  I  A.  Kaym.  197. 

(r>)   Stephens*     Ecclesiastical     StatuteSt 
1832. 
(7)  2  M.  &  G.  72, 
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lod  ministen  of  the  parish  churches  of  St.  Mary  and  St.  James,  in  Bury   CATAcm  to 
St  Edmunds.  P'""'  ^"» 

BB  FrSSXNTCO. 

By  another  charter  of  the  12th  James  1.,  reciting  that  he  expected  the  

aldermen  and  burgesses  of  Bury  aforesaid  would  provide  and  sustain  ap-  SemSnc  adf 
proTcd^  able»  and  fit   ministers  and  preachers  of  the  word,  and  other  vowsonsis 
officersy  in  the  churches  aforesaid  necessary,  at  all  times  to  come,  the  king  granted  to 
granted  to  them  and  their  successors  the  whole  and  entire  rectories  and  ^"atioM,  imd" 
vicarages  of  Bury  St  Edmunds  and  of  the  parish  churches^  and  the  advow«  their  right  of 
loos  and  donations,  free  dispositions,  and  rights  of  patronage  of  the  same  p^"^"^^^^'^  ^^ 
churches,  and  all  manner  of  tithes,  &c« 

The  corporation  made  no  endowment,  and  gave  no  fixed  stipend  to  the 
ministers  of  the  churches,  but  subsequently  to  the  year  1687  appointed  two 
clergymen  to  each  church,  the  one  called  a  preacher  or  lectui^r,  and  the 
other  a  cnrate  or  reader,  the  former  being  paid  by  a  salary  from  the  cor- 
poration, varying  from  a  hundred  to  eighty  pounds  a  year ;  and  the  latter, 
lince  the  year  1712,  deriving  hb  only  remuneration  from  the  surplice  fees 
ind  Easter  offerings. 

The  office  of  curate  or  reader  of  the  parish  of  St  James  having  become   Effect  of  the 
vacant  before  any  sale  had  been  effected  by  the  corporation,  it  was  held  provisions  of 
that  it  was  necessary  to  consider  whether  the  right  of  presentation  or  4.  c.  76.  s.  iSo' 
Domination  to  that  office  was  within  stat.  5&6  Gul.  4*.  c.  76.  s.  139.)  inasmuch  &  sut  1  &  2 
as  it  clearly  fell  within  the  provisions  of  stat  1  &  2  Vict  c.  31.;  and  that  the  ^'^'eri^hiS 
Decessary  consequence  of  holding^it  to  be  within  the  latter  statute  was  to  presenution  to 
bring  it  within  the  proviso  of  the  139th  section  of  the  former  act,  and  con-  theoflSce  of 

ciif&te  or 

lequently  that  such  right  of  presentation  or  nomination  vested  in  the  bishop  reader, 
of  the  diocese ;  Lord  Chief  Justice  Tindal  observing,  *<  The  question  which  judgment  of 
18  stated  for  our  opinion  at  the  end  of  this  special  case,  is,  whether  the  right   Chief  Justice 
of  nominating  and  appointing  a  clergyman  to  the  office  of  curate  or  reader     ^^™^2fe  "* 
of  the  parish  of  St.  James,  in  Bury  St.  Edmunds,  was,  upon  the  death  of 
the  late  curate  or  reader,  vested  in  the  Bishop  of  Ely,  as  bishop.     And  the 
determination  of  this  question  appears  to  us,  to  depend  upon  the  consider- 
ation of  two  points,  viz.  first,  whether,  considering  the  nature  and  descrip* 
lion  of  the  right  of  the  corporation  as  set  out  in  the  case,  such  right  to 
nominate  aud  appoint,  falls  within  the  139th  section  of  the  5^6  Gul.  4.  c.76., 
or  within  1  &  2  Vict  c.  31.     For  if  this  right  falb  within  the  former  act,  there 
can  be  no  doubt  that  the  proviso  for  the  interim  appointment  will  govern  the 
present  case ;  but  if,  on  the  other  hand,  this  right  of  nomination  and  ap. 
pointment  is  not  comprehended  within  the  former  act,  but  falls  within  the 
provisions  of  the  latter,  then  arises  the  second  questioq,  whether  the  proviso 
contained  in  the  139th  section  of  the  5  &  6  Gul.  4.,  upon  which  alone 
the  right  of  supplying  the  vacancy  by  the  presentation  or  nomination  of 
the  bishop  of  the  diocese  can  be  supported,  extends  or  not  to  the  present 
case. 

*'  And  upon  the  first  point  we  are  of  opinion,  that  the  right  of  presentation 
or  nomination  in  question  clearly  falls  within  the  provisions  contained  in 
the  1  &  2  Vict.  c.  31.,  so  as  to  make  it  unnecessary  to  consider  whether 
such  right  does  or  does  not  fall  within  the  139th  section  of  the  former  act. 

''That  it  was  the  intention  of  the  legislature  to  take  from  municipal  cor-   Intention  of  the 
porations,  when  established  upon  their  new  system,  all  ecclesiastical  patron-  J^wl^^ufeto 
age  of  every  kind  and  description,  and  to  vest  the  same  in  the  purchasers  ecclesiastical 


B49  PBESENTATION. 

CAPAcmr  TO  thereof,  appears  to  be  beyond  a  doubt  The  general  and  comprebensiva 
ME  pBKtniTBB.    ^®"°^  ^^^  '^^  ^^  fomier  act,  the  passing  of  the  second  act  in  order  to 

facilitate  the  sale  of  church  patronage,   which  recites  the  doubt  as  to 

|J,JJ?JW^^  the  church  patronage  therein  described,  and  the  terms  in  which  such 
poretioos.  doubt  is  thereby  removed ;  the  entire  absence  of  any  suppoeablc  ground 

Judgment  of  of  distinction  between  one  species  of  ecclesiastical  patronage  and  another^ 
Sndli'^^KM  ^"  respect  that  some  should  be  taken  from  them  and  others  left ;  these  cir- 
V*  gytffWit       cumstances  all  combine  to  prove  the  intention  of  the  legislature  to  have 

been  the  general  removal  of  all  ecclesiastical  patronage  from  the  hands  of 
municipal  corporations ;  and  certainly  the  particular  character  and  descrip- 
tion of  the  patronage  now  under  consideration,  as  claimed  on  the  part  of 
the  corporation,  assuming  it  to  be  correctly  claimed,  namely  the  right  of 
nominating  a  curate  or  reader,  for  a  period  as  short  and  limited  as  they 
may  think  fit,  with  the  power  to  remove  him  at  their  own  pleasure,  would 
not  entitle  it  to  any  particular  favour,  as  an  exception  from  the  general 
operation  of  the  statutes. 

"  But  the  question,  whether  the  right  of  patronage  claimed  and  exercised 
by  the  corporation  of  Bury  St.  Edmunds  does  or  does  not  fall  within  the 
operation  of  the  statute  1  &  2  Vict  c.Sl.  will  best  appear  by  comparing 
the  description  of  the  patronage  contained  in  that  act,  with  the  facts  stated 
in  the  case.  The  act  recites,  'that  in  some  instances  the  manors  fcc 
whereof  some  municipal  corporations  are  seised,  were  granted  to  them  with 
an  obligation  to  nominate,  provide,  and  sustain  in  certain  churches  and 
chapels,  able  and  fit  priests,  curates,  preachers  or  ministers,  for  the  per- 
formance and  administration  of  ecclesiastical  duties  and  rites  therein,  and 
for  the  cure  of  the  souls  of  the  parishioners  and  inhabitants ;  and  although 
such  corporations  have  from  time  to  time  duly  nominated  and  provided 
such  priests,  curates,  preachers,  or  ministers,  and  paid  stipends  for  their 
sustenance,  and  have  either  provided  houses  for  their  residence,  or  paid 
allowances  in  lieu  thereof,  yet  such  stipends  or  allowances  have  not  been 
fixed  or  assured  by  any  competent  authority  ;  and  for  want  of  any  regular 
endowment  or  augmentation  of  any  such  curacies*  they  have  not  been  per- 
petual cures,  or  benefices  presentive,  and  the  curates  have  not  become  bodies 
politic  and  corporate  within  the  meaning  of  1  Geo.  1.  c.  10.,  or  36  Geo.  S. 
c.  S. ;  by  reason  whereof  doubts  have  arisen,  whether  the  right  of  nominate 
ing  ministers  to  such  churches  and  chapelries  can  be  sold  under  the  pro- 
visions of  the  recited  act.'  Now  upon  reference  to  the  facts  stated  in  the 
case,  the  right  claimed  and  exercised  by  the  corporation  of  Bury  St. 
Edmunds  apjiears  to  agree  so  closely  with  the  recital  of  the  act  that  it 
might  almost  be  supposed  that  the  legislature  had  shaped  the  remedy  with 
an  express  view  to  this  particular  case.  For  by  the  grant  to  the  corpo- 
ration of  6  Jac.  1.,  the  alderman  and  burgesses  agreed  to  pay  SL  lOtm 
out  of  the  tithes  thereby  granted  to  theui,  yearly  to  the  use  of  the 
curates  and  ministers  of  the  two  parish  churches  of  Bury  St  Edmunds^ 
and  by  the  second  grant  of  the  12  Jac  1.,  the  king,  after  stating  his  ex- 
pectation that  the  alderman  and  burgesses  of  Bury  St.  Edmunds  would 
provide  able  and  fit  ministers  and  preachers  of  the  word,  and  other  officers 
of  the  churches  aforesaid  necessary,  at  all  times  to  come,  granted  to  the 
alderman  and  burgesses,  and  their  successors,  the  whole  and  entire  rectories 
and  vicarages  of  Bury  St  Edmunds  and  the  said  parish  churches  of  St 
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Mtry  and  St  James,  and  all  rights  and  patronage  of  the  same,  and  all  the  Capacitt  to 
tithes  both  greater  and  less,  and  all  other  rights  to  the  same  belonging,  to  f/p*^^D, 

be  held  by  them  as  freely  and  fully  as  the  late  abbot  of  the  said  monastery  .^ 1 

then  lately  dissolved^  or  any  of  his  predecessors,  had  held  the  same.     Now  Judgment  of 
under  these  grants,  which  were  accepted  by  the  corporation,  there  can  be  no  xi„daiin  Hihb 
doubt  but  that  the  corporation  were  bound  to  make  a  sufficient  provision  ▼.  ReynoUt. 
for  the  cure  of  the  parish  in  question,  and  that  they  had  the  nomination 
and  appointment  of  the  person  or  persons  who  should  perform  the  duty ; 
Dor  is  there  any  doubt  that  if  they  had  appointed  a  person  to  such  cure 
with  a  fixed  stipend,  and  irremovable  at  their  own  pleasure,  he  would  have 
been  a  perpetual  curate  in  the  strict  legal  sense  of  the  word. 

**  It  appears,  however,  from  the  statement  in  the  case,  that  they  did  not 
make  any  endowment,  or  give  any  fixed  stipend  to  the  ministers  in  either 
of  the  churches ;  nor  did  they,  so  far  as  appears  in  the  case,  for  a  consider- 
able period  subsequent  to  the  grants  of  King  James,  appoint  any  one  par- 
ticular person  to  the  cure  of  either  of  the  churches ;  but  from  the  year 
1652  (the  records  previous  to  which  year  are  lost)  down  to  the  year  1687, 
the  alderman  and  burgesses  from  time  to  time  appointed  and  provided  the 
ninisters  necessary ;  during  some  part  of  that  time  procuring,  as  they 
were  best  able,  from  Sunday  to  Sunday,  clergymen  from  Cambridge  or 
elsewhere,  and  paying  them  for  such  their  services.  So  that  the  corpora- 
tion, during  that  early  period,  appear  to  have  acted  precisely  in  the  same 
manner  as  the  monastery  itself  before  the  dissolution  had  done,  except  that 
the  corporation  procured  ministers  from  other  quarters  instead  of  furnish- 
ing them  out  of  their  own  body.  Instances  of  which  mode  of  nomination 
were  probably  not  unfrequent  at  an  early  period  after  the  dissolution  of 
monasteries,  as  would  appear  from  the  case  of  Carver  v. Pinknet/ (l)^  where 
a  covenant  is  set  out  in  a  lease  by  the  Dean  of  Lincoln  of  a  certain  rectory 
to  the  defendant,  who  covenants  with  the  dean,  '  that  he  would  find  or 
provide  a  sufficient  minister  or  priest  to  serve  in  the  church,  such  as  the 
dean  and  successors  should  allow  and  approve,  and  would  pay  the  said  priest 
forty  marks  per  annum.'  So  that  the  person  or  persons  provided  by  the 
corporation  to  officiate  in  the  cure  of  the  parish  at  that  time,  appears  to 
have  been  removable  or  changeable  at  their  will,  just  as  the  monk  sent  to 
officiate  by  the  monastery  was  in  some  instances  removable,  *  ad  nutum 
priaris ; '  as  appears  in  the  case  in  Cro.  Jac.  516.  (2)  And  supposing 
such  right  of  the  corporation  to  appoint  or  present  continued  to  be  the 
tame  up  to  the  time  of  the  Municipal  Corporation  Act  (which  the  counsel 
for  the  defendant  contends  to  have  been  the  case),  that  is,  if  there  was  no 
fixed  stipend  payable  by  the  corporation,  and  the  corporation  had  the 
power  to  appoint  and  remove,  the  case  would  fall  precisely  within  the 
words  of  the  preamble  of  the  statute  of  Victoria,  that  tithes  were  granted 
to  the  corporation,  with  an  obligation  to  nominate  able  and  sufficient 
ministers ;  that  ministers  were  nominated  and  provided  by  the  corporation, 
and  stipends  paid  by  them ;  but  the  stipends  not  having  been  fixed  or 
allowed  by  competent  authority,  and  for  want  of  regular  endowment  of 
augmentation,  the  curacies  have  not  become  perpetual  curacies ;  and  the 
present  case,  therefore,  would  be  precisely  that  which  the  statute  intended 
to  provide  for. 

(1)  8  Ur.  dS.  (S)  £rUkm  v.  Wadi. 
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CArAcirr  to  «  Two  objections  have  been  urged  on  the  behalf  of  the  corporation,  against 

BB  Pbbbbmtbd.    ^^  application  of  the  statute  to  the  case  before  us.    In  the  first  place,  it  it 

said  there  was  nothing  which  could  be  the  subject-matter  of  a  sale  within 

ChlrfJu!«ice  '  ^^  intention  of  these  acts;  for  there  was  no  certain  duration  of  in- 
Tindal  in  Him  cumbency  in  the  cure,  the  appointment  being  entirely  at  the  will  of  the 
T.  JUj^moUs.        corporation,  who  might  displace  one  curate  or  reader,  and  appoint  another 

as  they  pleased:  Admitting  this  power  of  amotion  to  have  existed  in  the 
corporation,  for  the  purpose  of  argument,  but  not  conceding  it  to  be  a  fact 
in  this  case^  when  it  appears  that  the  curates  have  been  regulariy  licensed 
by  the  bishop,  the  effect  of  which  licence  it  is  now  unnecessary  to  enter 
into ;  admitting  it,  however,  to  exist,  still  it  is  difficult  to  feel  the  force  of 
the  objection.  For  the  corporation  are  only  required  by  the  act  to  sell 
such  right  of  nomination  or  presentation  as  they  actually  possess,  without 
any  reference  to  the  period  for  which  the  nomination  or  presentation  Is 
given.  If  their  right  is  to  present  a  curate  who  holds  for  life,  they  sell  a 
power  of  presentation  for  life ;  if  a  curate  is  removable  at  will,  such  will  be 
the  presentation  that  is  put  up  to  sale. 

**  It  is  objected  in  the  second  place,  that  the  right  of  nomination  exercised 
by  the  corporation  in  respect  of  the  parish  church  of  St.  James  is  not  a 
nomination  of  one  incumbent  to  the  churchy  but  of  two  separate  and  dia* 
tinct  ministers ;  viz.  a  curate  or  reader,  and  a  preacher  or  lecturer,  each, 
with  a  distinct  and  separate  means  of  support  provided  for  them,  the  curate, 
receiving  the  surplice  fees,  the  preacher  having  a  salary  paid  to  him  by 
the  corporation  ;  and  it  is  asserted  that  two  benefices  in  one  and  the  same 
parish  are  unknown  to  the  law  of  England,  and  cannot  exist  together.  That 
there  is  not,  however,  any  inconsistency  in  law  in  the  proposition,  that  two 
benefices  should  exist  in  one  and  the  same  parish,  is  evident  from  the  in- 
stance of  parson  and  vicar,  who  may,  under  particular  circumstances,  both 
have  this  cure  in  the  same  parish,  the  parson,  as  it  is  said,  babitualiter,  the 
vicar,  actualitdr  (1);  a  proposition  that  is  also  adopted  by  the  late  Lord 
Stowell  in  his  judgment  in  the  case  of  the  Dvke  of  Portland  v.  Bing* 
ham.  (2)     But,  in  fact,  the  objection  is  one  that  applies  itself  rather  to  the 
mode  in  which  the  ecclesiastical  commissioners  will  deal  with  the  right  of 
patronage  and  direct  the  sale,  than  to  the  question  now  before  uft,  which  is 
confined  to  the  right  of  the  ad  interim  appointment;  and  so  far  as  is  necessary 
to  the  present  inquiry,  it  is  sufficient  for  us  to  say,  that  the  office  of  curate 
or  reader  appears  to  us  to  fall  within  the  scope  and  intention  of  the  statute 
above  referred  to,  of  the  1  &  2  Vict.  c31. 
If  the  riffht  of        «<  Xhe  second  question,  therefore,  now  arises,  whether,  the  case  falling 
within  ktot.  I  &  ^^^^^^^  ^^'^^  Statute,  it  is  comprehended  within  the  proviso   of  the  139th 
sVict.  csi.  it^  section  of  the  former  statute,  so  as   to   give  the   bishop  of  the  diocese 
DfOT     of  itaL    *^^  power  of  appointing  to  a  vacancy  before  the  sale.     And  w(;  think  the 
5&6  Gul.  4.      necessary  consequence  of  holding  it  within  the  statute  of  Victoria  is  to 
c  76.  s.  139.        bring  it  within  tlie  139th  section  of  the  Municipal  Corporation  Act     And 

we  consider  the  case  the  same,  as  if  the  descriptive   words  of  the  later 
statute  of  Victoria  had  been  actually  inserted  in  the  139th  section  of  the 

(I)  Vide  Britton  y.  Wafle,  Cro.  Jac.  517.  I  Imt.  17.  (b).  18.  (a).    IfoHandi'M  eau.  A 

{ 'J)  1  Consist  1G2.;  and  a«  to  the  diwrKity,  Co.  7  J.  SthitKa  cage,  10  ibid.  I35.(b>.  HVm/- 

"inter   advocationem    nie<lietatiii    ecclesias  »nr   v.     Canitrlmrjf   {^Archluhop   vf)^    Cruw 

et  medictatcm  advucatioois  ecclcaia*,**  vvU  Kliz.  C^Q, 
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former  act,  and  had  formed  part  of  that  section.     The  doubt  expressed  in   Cafacitt  to 

the  recital  of  the  statute  of  1  &  2  Vict.  c.  31.,  is  whether  such  rights  of  P*«««»  ^^^ 

nomination  as  are  therein  described,  could  be  sold  under  the  provisions  of  

the  lS9th  section,  one  of  which  very  provisions  is,  the  power  of  interim  ij^8jn«it  of 

,     ,.  ,  A    1       ,.  *     •      t         ...  J    Chief  Justice 

a|}pomtment  given  to  the  bishop  of  the  diocese.  And  when  it  is  argued  xindal  in  Nine 
that  bj  the  express  words  of  the  statute  of  Victoria,  the  curacy  does  not  v.  Reynolds. 
become  a  benefice  until  after  the  sale,  and  that  this  appointment  takes 
place  before,  it  may  be  answered  that  the  power  of  appointment  in  the 
139th  section  is  not  limited  to  the  case  of  benefices,  but  is  extended  also  to 
the  ecclesiastical  preferments  mentioned  in  that  clause ;  and  that  the  right 
of  nomination  to  this  curacy  is,  upon  the  argument,  to  be  considered  as 
virtually  introduced  into  the  clause  itself  by  the  later  statute. 

"  For  the  reasons  above  given,  we  think  that  the  right  of  appointment  to 
the  office  of  curate  or  reader  of  the  parish  church  of  St.  James,  in  Bury 
St.  Edmunds,  became  vested  in  the  Bishop  of  Ely  upon  the  death  of  the 
kte  curate;  and  that  judgment,  relicta  verificatione,  must  therefore  be 
entered  for  the  plaintiff  for  the  damages  agreed  upon  between  the  parties." 

The  queen  is  patroness  paramount  of  all  benefices  in  England,  and  the   Crown 
right  of  presenting  to  such  benefices  as  do  not  belong  to  other  patrons  be-  (*  »*»"™ATioir 
longs  to  her.  (1) 

The  Statute  of  Supremacy,  1  Eliz.  c  1.,  restored   the   power  to  the   Stat  i  Eliz. 
Crown  to  present  to  all  dignities  and  benefices  of  archbishoprics  and  ^  ^*  ^ 

hbhoprics  during  the  vacations  of  their  respective  sees  (2),  as  well  as  to  benefices  when 
all  benefices  which  are  possessed  by  any  deans,  archdeacons,  or  incumbents,  sees  vacant 
on  their  being  made  bishops ;  and  this  right  extends  not  only  to  such  as 
become  void  after  the  seisure  of  the  temporalities,  but  to  all  such  as  shall 
become  void  after  the  death  of  the  bishop,  though  after  actual  seisure.  (3) 
For  as  the  spiritualities  during  the  vacation  of  a  bishopric,  belong  to  the 
dean  and  chapter  of  common  right,  or  to  some  other  ecclesiastical  person, 
by  prescription  or  composition,  so  the  temporalities  come  to  the  crown  as 
patronus  et  protector  ecclesiae.  (4) 

A  perogative  presentation  is  not  to  be  considered  as  a  presentation  by  an  Prerogative 
dder  title,  but  as  arising  out  of  a  prerogative  right,  collateral  to  the  title.  pre«nto*>o"«- 
It  does  not  operate  to  defeat,  but  to  suspend  the  title,  and  leaves  every 
thing  derived  out  of  the  title,  or  in  any  manner  connected  with  it,  in  statu 
qao.  It  is  not  a  right  of  patronage,  nor  a  right  of  eviction,  nor  an  usurpa- 
tion; it  does  not  supply,  but  suspends  or  postpones  the  turn  of  the  patron 
or  patrons ;  it  is  a  rightful  act,  and  if  there  are  several  patrons,  it  takes  away 
the  right  of  some,  leaves  the  rest  entire,  but  postpones  the  turn  of  all.  (5) 

Where  the  queen  has  an  interest  in  the  presentation,  as  if  she  be  seised  in   wbcrc  the 
fee  of  an  advowson,  and  create  the  incumbent  a  bishop,  she  then  pre-  crown  has  an 


(1)  Sut  26  Hen.  8.  c  I.  Sut  1  Eliz. 
t  1. 

(S)  1  Iiiftt'90.  (b).  Bro.  Abr.  tit  Pre- 
Mtenf,  la  (b).  is. 

(S)  4  Inst  325.  BoMset  (Sir  R,)  v.  Gee, 
Cm.  Elia.  79a  fFeniworth  r.  Wright,  ibid. 
5S6.  Woodky  v.  ExeUr  (Bishop  of),  Cro. 
Jae.  691.  CoH  and  Glover  v.  Coventry 
(Bishop  o/y  Hob.  140.  Trower  r,  CaiOand, 
6  T.  It  439.      EvoHS  t.  Aseiuth,  Noy,  94. 


Rex  ▼.    London  (Bishop  of ),  2  Salk.  54a 
Bingham  and  Squire's  case,  3  Leon.  151. 

(4)  2  Inst  15. ;  vide  etiam  stats.  8  KHz. 
c.  1.,  16  Car.  1.  c.  11.,  13  Car.  2.  c.  12., 
31  Geo.  3.    c.  32.,  9  &  10  Vict  c  59. 

(5)  CaiUand  v.  Trower,  2  Hen.  Ulack. 
333.  The  Grocers^  Company  v.  Canterbury 
(Archbishop  of),  2  Black.  (Sir  W.),  770.  3 
Wils.214. 
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CAPAcirr  TO      senU  as  patroness^  it  being  a  title  precedent  to  that  of  her  prerogative  (1 ) ; 

BB^Fknitrrni.  *"^  regularly,  a  presentation  by  the  queen  ought  to  show  by  what  title  she 

pref^nts.  (2) 

interest  in  the        Where  a  new  advowson,  which  has,  however,  all  the  incidents  and  pro- 
. ,  perties  of  other  advowsons,  is  created  by  statute,  it  is  subject  to  the  same 

craited  by  rules  of  law  and  prerogatives  of  the  Crown  as  an  old  one.  (3) 

"^"^'  The  lord  chancellor,  or  lord  keeper  of  the  great  seal  for  the  time  being, 

Pretentationby  has  a  right  to  present  to  all  benefices  appertaining  to  the  queen,  of  or  below 
chancellor.         ^^^  value  of  twenty  pounds  in  the  King's  Books  of  first  fruits,  according  to 

the  valuation  in  the  time  of  Henry  the  Eighth ;    and  there  is  no  other 

difference  in  the  form  of  a  presentation  by  the  queen  or  chancellor,  except 

that  for  the  most  part,  the  one  is  mandantes,  the  other  roganteji.  (4) 

Cannot  be  If  the  chancellor  present  on  a  supposition  that  the  benefice  is  under 

remored  after     value,    and    before    induction  the  queen   present,   her  presentee  will   be 

admitted ;  but  after  induction,  the  presentee  of  the  chancellor  cannot  be 
removed.  (5) 

It  has  been  said  (6)  that  the  king,  if  he  plc&se,  may  present  to  such  livings 

under  the  value  of  twenty  pounds ;  it  is  to  be  observed,  that  the  claim  of  the 

lord  chancellor  or  lord  keeper,  for  the  time  being,  is  very  ancient;  and 

that  nothing  appears  to  have  been  ever  determined,  in  a  judicial  way, 

to  the  diminution  of  that  ancient  right.     On  the  contrary,  there  is  an  old 

writ  in  the  register,  which  supposes  the  right  to  be  in  him,  namely,  the 

writ  de  primo  beneficio  ecclesiastico  habendo ;  by  which  the  king  requires 

the  chancellor  to  grant  to  a  particular  person  the  first  benefice  that  shall 

fall  in  the  gift  of  the  Crown,  and  that  he  will  accept;  and  the  language  of 

the  writ  is,  Volumus  quod  idem  A.  ad  primum  beneficium  ecclesiasticom 

(taxationem  viginti   marcarum  excedens)   vacaturum,  quod  ad  pnssenta- 

tioncm  nostram  pertinuerit,  et  quod  duxcrit  acceptandum,  procsentetur.  (7) 

Coantr  If  a  woman  have  an  advowson,    or  part  of  an  advowson,  to  her  and 

IhudbMd  *^^     ^^'  heirs,  and  marr)',  the  husband  can  not  only  present  jointly  with  his  wife, 

present  jointly    or  in  his  own  name,  during  the  coverture,  but  also  having  issue  by  her, 

^'^  ft**  u'*'^     *^^'  ^®'  death  (though  the  right  of  patronage,  so  far  as  it  was  in  the  wife, 

death,  the  right  descends  to  her  heir,  and  though  the  wife  never  presented  to  it,  but  died 

of  presentation    before  the  church  voided),  because  the  right  of  presenting  during  the  hus- 

himfinrhb'life    l>And's  life  is  lodged  in  him,  as  tenant  by  curtesy,  though  his  wife  had  but  a 

seisin  in  law.  (8)  And  if  the  church,  in  the  case  of  the  husband,  were  to 
become  void  during  his  life,  and  he  die  before  the  church  be  filled,  yet  the 
heir  will  not  have  the  turn,  but  the  husband's  executor;  and  if,  during  the 
voidance  of  the  church,  the  wife  die,  having  had  no  issue,  so  that  the  hus- 
band is  not  tenant  by  curtesy,  yet  he  will  have  the  right  of  presentation  to 
the  void  turn.  (9) 

It  is  said  by  Perkins  (10),  that  although  the  church  become  void  during 
the  coverture,  and  tho  wife  die  after  the  six  months  past  before  any  present- 

(l)  Rex  T.  Londom  (BUhap  of),  1  Ld.  (5)  Ibtd. 

Raym.  '26.     I  IomL  388.  (a).  (G)  Wution*t  Ocriryinan*!  Law,  75. 

(S)  Coni.lXg.tit.  £«9^e(H.8.)  (7)  GibKMi*s  Codci.  764. 

(3)  Uex  ▼.    lAmdon  {Bukop  of)  1    LH.  (8)  1  Iiitt  29.  (a).  3Cruife*t  Digeat,  7. 
Raym.   23.      2  Salk.  540.     3  Lev.  382.;  (9)  Watson's  Clergyman**  Law»  71,  72. 
vide  etiam  CatmMdjft  (  CkaneeUor  of)  v.  HW-  21  Hen.  fj,  SG,  (  b). 

grave.  Hob.  127.  (10)  &  46S. 

(4)  Lord  ChaiutUor'i  ca«c,  ilnd.  214. 
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nient   bv   tlie  husband,    so  that  the  ordinary  presents  for  lapse  to  that    Capacity  to 

•  1      '  *  I      I       1        1     1     I.  I  .1  ^  Pkksknt  and 

avoidance,  yet  tlie  husband  shall  present  to  the  next  avoidance  as  tenant    ^b  rRuzNTSD. 
by  the  curtesy.    Mr.  Hargrave  (1)  has  observed  on  this  passage,  that  such 
a  case  is  not  within  Lord  Coke's  reason  for  allowing  curtesy  of  an  advow- 
son,  without  a  seisin  in  deed,  and  that  he  did  not  find  any  authority  to  sup- 
port this  doctrine  besides  Mr.  Perkins*  name.  (2) 

If,  however,  a  man  and  his  wife  join  in  a  presentation  to  which  they 
have  no  right,  this  gains  nothing,  for  the  wife  is  under  the  command  of  her 
husband,  and  therefore  it  is  the  act  of  the  husband.  (5) 

If  a  man  seised  of  an  advowson  take  a  wife  and  die,  the  heir  shall  have   Dowza 
two  presentments,  and  the  wife  the  third;  although  the  husband  in  his   |f][^]IJJ'bo' 
lifetime  had  granted  away  the  third  turn  (4);    that  is,  the  wife  may  re«  seised  of  an 
cover  the  third  presentation  as  her  dower  (5),  or  it  may  be  assigned  to  her  •dvowson,  and 
for  dower;   but   without  such  recovery   or  assignment,  the  wife  cannot   and  die,  the 
make  a  title  to  the  advowson,  or  to  any  presentation.     Or  if  a  manor  to   lieir  will  have 
which  an   advowson  be  appendant,  descend   to  an  heir,   and   he  assigns   j^ntVarS^the 
to  his  mother  her  dower  of  the  third  part  of  the  manor  with  the  appur-   wife  a  third, 
teoances,  she  is  thereby  endowed  of  the  third  part  of  the  advowson,  and 
may  have  the  third  presentment.  (6) 

The  right  of  presentation  descends  by  course  of  inheritance  from  heir  to  Exicnroaa. 
heir,  as  lands  and  tenements ;  unless  the  church  becomes  vacant  in  the  life- 
time of  the  person  seised  of  the  advowson  in  fee  (7),  when  it  goes  to  the 
executor,  because  the  void  turn  becomes  a  chattel.  If,  however,  the  patron  • 
present  and  die  before  his  clerk  be  admitted,  and  his  executor  present 
another,  both  these  presentments  are  good,  and  the  bishop  may  receive 
which  of  the  clerks  he  pleases.  (8) 

Where  an  advowson  belonged  to  a  prebendary  in  right  of  his  prebend,  and   Hixai. 
the  church  became  vacant,  and  tlie  prebendary  died  without  having  pre- 
lentcd,  the  right  of  presentation  belonged  to  his  personal  representative.  (9) 

If  the  same  person  be  both  patron  and  incumbent,    and   die,   though   Wliere  same 
the  presentation  is  thus  severed  from  the  advowson,  and  vested  in  the  exe-  an^ncumlwnt 
colors,  yet  the  heir  presents,  as  in  this  case  the  two  titles  commence  at  the   dies,  the  heir 
tame  instant,  and  though  the  avoidance  is  vested  in  the  executors,  yet  the  P"******- 
eldest  title  is  preferred,  and  the  advowson  descends  to  the  heir.  (10) 

Nevertheless,  if  he  w  ho  is  both  patron  and   incumbent  devise  or  give   But  patron  and 
tatbority  by  his  will  to  three  executors,  or  to  either  of  them,  to  present  *j*J^Jise  tlw!*  "*^ 
a  certain  person,  this  is  a  good  devise;  for  though  the  church  becomes  void  presentotion. 
by  his  death,  and  the  will  is  then  to  take  effect,  the  presentation  resembling, 
u  it  is  said,  a  flower  fallen,  and  d  thing  inactive,  and  so  not  grantable ;  yet 
the  dcviso  is  not  void,  for  it  had  an  inception  in  the  lifetime  of  the  testator; 
and  it  may  be  compared  to  a  lease  made  upon  condition  that  the  lessee 
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ri>  1  Inrt.  20.  (a),  n.  (5>. 
(*»)  51  Cruise's  Dij^est,  8. 
(S)  March,  90.  pi.  14f>. 

(4)  I  Inst. 379.  (a).  Dyer.  .35.  (b), pi.  31. 
Wiliiama  x,  Lincoln  (  Buhopof)t2  Anders^l  73. 

(5)  IW  sUt.3&  4  Our.  4.  c.  105.  s.4. 
**  No  vrifionr  shall  l>c  vntitlevl  to  duwi>r  out 
of  »:!▼  liind  which  shall  havc'l>eon -liysjlutolv 
ilt>i>  ise;!  uf  by  her  husband  in  his  lifetime, 
or  by  hi*  will;**  but  by  ».  l-I.  t!ic  net  <loiS 
nat  tfiti'nd  to  the  donrcrof  aoy  widow  mar- 
ried bdbrv  Jan.  1.  1334.    ' 


(f>)    Watson *s    Clergyman's    Law,    72. 
1  Inst.  32.  (a),  34.  (b),  37. 

(7)  Doctor  and  Student,   191.     1  Inst. 
38S.  (a). 

(S)  WatRon's  Clergyman's  I^tr,  72.     1 
Bum's  K.  L.  LOl). 

(9)  He  It  hi  II  \.  Lincoln  (DiMhop  of  )f   7  B. 
Sl  C.  11.3.     8  Dini^.  490. 

(10)  ffolfv.  JHriehrxtcr^nin/iopo/),  3  Lev. 
47.       Harris  ( Ckrk)   v.  Austin^    3     BuUt. 
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JyrAMTf. 


JoixrTKVAXn. 


AVhen  one  joint 
tenant  presents. 


Joint  tenant! 
inay  make 
partition  toprc* 
acnt  by  tunii. 


shall  not  alienc  it  in  his  lifetime;  he  devises  it  to  another  and  dies: 
this  devise  is  no  breach  of  the  condition,  because  it  was  only  beguD,  but 
did  not  take  effect,  whilst  he  was  living.  (1) 

In  presentativc  benefices  for  the  void  turn  of  a  donative>  it  descends  to 
the  heir.  (2) 

A  guardian  by  nurture  or  in  socage  cannot  present  to  au  advowson,  be- 
cause he  can  take  nothing  for  it,  and,  consequently,  cannot  account  for 
it ;  for,  by  the  law^  he  can  meddle  with  nothing  that  he  cannot  account 
for  (3),  and  therefore,  according  to  Lord  Coke,  the  heir  in  that  case  shall 
present,  of  what  age  soever.  (4) 

Lord  King  is  reported  to  have  said  (3),  '*  An  infant  of  one  or  two  ycart 
old  may  present  at  law,  then  why  may  they  not  nominate  ?  Does  the 
putting  a  mark  and  seal  to  a  nomination  require  more  discretion  than  to 
a  presentation?  The  guardian  is  supposed  to  find  a  fit  person,  and  the 
bishop  to  confirm  his  choice ;  and  if  this  is  permitted  in  law,  why  should 
a  court  of  equity  act  otherwise  in  equitable  estates  ?  " 

However  this  decision  may  remove  all  doubts  about  the  legal  right  of  an 
infant  of  the  most  tender  age  to  present,  still  it  remains  to  be  seen  whether 
the  want  of  discretion  would  induce  a  court  of  equity  to  control  the  ex- 
ercise, where  a  presentation  is  obtained  from  an  infant  without  the  con- 
currence of  the  guardian.  (6) 

Joint  tenants  are,  where  lands  are  conveyed  to  two  persons  or  morcf 
jointly ;  and  these  must  jointly  plead  and  sue,  as  coparceners  must  do  ;  but 
joint  tenants  have  a  sole  and  peculiar  quality  of  survivorship,  so  as  when 
one  of  them  dies,  the  survivor  or  survivors  shall  have  the  whole. 

Where  an  advowson  is  held  in  joint  tenancy,  all  the  joint  tenants  must 
concur  in  the  presentation  ;  and  if  they  present  several  clerks,  the  bishop 
may  admit  which  he  pleases ;  or  if  one  only  present,  unless  they  all  join 
in  the  presentation^  the  ordinary  may  refuse  to  admit  such  presentee^  and 
collate,  if  they  do  not  agree  by  the  i)roper  period.  (7) 

Nevertheless,  if  tlie  clerk  of  the  one  be  admitted  and  instituted  on  ac- 
count of  the  privity  that  is  between  them,  this  shall  not  put  the  other  out 
of  possession,  since  there  is  an  unity  of  title  (8)  ;  and,  consequently,  if  the 
joint  tenant  who  presented,  die,  this  presentment  will  serve  for  a  title  in  a 
suit  brought  by  the  survivor.  (9) 

*'  But  joint  tenants  of  an  advowson  may  make  partition  to  present  by 
turns,  which  will  divide  the  inheritance  alirjuatenus,  and  create  separate 
ri<;hts ;  so  that  the  one  shall  present  in  the  one  turn,  and  the  other  in  the 
other,  which  is  a  sufficient  partition ;  for  ])artition  of  the  profits  is  a  par- 
tition of  the  thing,  where  the  thing  and  the  profits  are  the  same.  Indeed, 
it  cannot  make  two  advowsons  out  of  one,  but  it  can  create  distinct  rights 
to  present  in  the  several  turns.**  And  in  this  case  each  of  the  parties  is  said 
to  have  ndvocationeni  medietatis  ecclc^iue.  (10) 


(1)  S.nafftcood  v.  Lichjidd  (Bixhnp  of), 
I  Leon.  )203.  Alircbousu  on  Advowsons 
Mo. 

(•J)  It'fiinf/ton  \,  Ttimtrorth  SJiwl  {Go- 
rernor  nf  ),  ♦_•  Wil,.  1 50. 

C'/i  1  In-t.  17. (If  I.  S:>.  (a).  Shnplancv, 
/;Vv'.'ir,  I'm.  J.ic.  !i^. 

Hi  "  lO'^t.  1J>;. 

{;',)  3  Cruisc-*H  Dlj*est,  19.  U-jarU  v, 
r;rcenbank,  3  Atk.  710. 


(n)  I  Inst  89.  (a),  n.  1.  Skerrard  r. 
J/ar^provgh  (Lord)^  Ambl.  165.  Skophmt 
V.  Roydhr^  Cru.  Jac.  99.  Kttanf  ▼.  hamghamt 
C.  T.  T.  11:J. 

(7)  1  Inst.lSC.(1>).  Dcffjrc'sP.C.IiyEirH, 
I!.'.      Att..(;in,  wScctt,  1  Vi's.  413. 

(S>  1  Inst.  <JI:>.  (a).     2  Ibid.  3(>5. 

<y)  I  Ibid.  \m.  (b). 

(10)/Vr  Lord  Holt  in  SaliAnry  {Biskap 
of)  V.  Vhilifs,  I  lA.  Uaym.  535. 


PRESENTATION.  947 

There  is  a  distinction  between  advocationem  medietatis  ecclesiee,  et  Capacitt  to 
medietatem  advocationis  ecclesiae.     For  the  advowson  of  the  moiety  is     ^^-^^^  ^^^ 
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when  there  are  several  patrons  and  two  several  incumbents  in  one  church,   

the  one  of  the  one  moiety  thereof,  and  the  other  of  the  other  moiety,  and 
one  part  of  the  church  allotted  to  one,  and  the  other  part  to  the  other.  (1) 

It  seems  that  a  deacon,  or  even  a  layman,  may  be  presented ;  but  he  Latmax  oa 
must  be  made  a  priest  before  he  can  be  instituted.  For  by  stat  13.&  14?  ^'^^^'^ 
Car.  2.  c  4.  none  but  priests^  ordained  according  to  the  form  and  man- 
ner by  the  Book  of  Common  Prayer  prescribed,  are  capable  to  be  ad« 
mitted  to  any  parsonage,  vicarage,  benefice,  or  other  ecclesiastical  pro- 
motion or  dignity  whatsoever;  except  only  the  king's  professor  of  law 
within  the  University  of  Oxford,  who  may  hold  the  prebend  of  Shipton,  in 
the  cathedral  church  of  Salisbury,  although  he  be  but  a  layman. 

Before  this  act,  if  a  layman  were  presented,  instituted,  and  inducted 
(although  he  might  be  deprived)  (2),  he  was  parson  de  facto  (3) ;  because 
it  was  not  like  the  presentment,  &c.  of  a  woman,  whose  incapacity  was 
apparent :  and  acts  done  by  him,  while  parson,  were  binding,  as  marriages, 
leases,  &c.  (4) 

A  lunatic  cannot  present  to  a  church,  nor  can  his  committee ;  but  the  Lunatics. 
lord  chancellor,  by  virtue  of  the  general  authority  delegated  to  him  by 
the  Crown,  presents  to  all  livings  whereof  lunatics  arc  patrons,  whatever 
the  value  of  them  may  be.  (5) 

If  a  person  mortgage  an  advowson,  although  the  legal  right  to  present  is  Mortqagkic. 
transferred  to  the  mortgagee,  yet  he  cannot  present  even  if  the  church  be- 
come vacant,  pending  a  suit  by  the  mortgagee  to  foreclose. 

In  Amhurst  v.  Dawling  (6),  the  defendant  having  mortgaged  the  manor   Mortgagee  can 
of  Thundersley,  to  which  an  advowson  was  appendant  to  the  plaintiff^  who  J*    rc^nlin° 
brought  the  bill  to  foreclose,  the  church  became  void ;  the  defendant  moved  to  ttic  church, 
for  an  injunction  to  stay  the  proceedings  in  a  quare  impedit  brought  by  J?®*"  <^*"  account 
the  plaintiff,  to  which  the  Court  said :  "  Although  the  defendant  Dawling  |„  r^LJ"  " 
kuh  no  bill,  yet  being  ready  and  offering  to  pay  the  principal,  interest,  and  thereof,  to  sink 
costs,  if  the  plaintiff  will  not  accept  his  money,  interest  shall  cease^  and  an  j^j,^" 
bjunction  to  stay  proceedings  in  the  quare  impedit;   for  the  mortgagee 
can  make  no  profit  by  presenting  to  the  church,  nor  can  account  for  any 
value  in  respect  thereof,  to  sink  or  lessen  his  debt ;  and  the  mortgagee, 
therefore,  in  that  case,  until  a  foreclosure,  is  but  in  the  nature  of  a  trustee 
for  the  mortgagor."  (7) 

It  u  a  rule  in  equity,  that  though  in  the  case  of  a  mortgage  in  fee,  the  The  ordinary 
legal  right  of  presentation  is  vested  in  the  mortgagee,  yet  the  Court  will  ","  derk  of  the 
intermpt  that  presentation,  and  compel  the  ordinary  to  institute  the  clerk  mortgagor  at 
of  the  mortgagor  at  any  time  before  foreclosure,  it  not  being  any  part  of  «ny  i{*"«  ^^^^^ 
the  profits  of  the  estate.  (8)  ^"^  ***"**' 

Cl )  1  Inst  17.  (h).     SndUCt  case,  10  Co.  (6)  2  Vem.  401. 

135.  (b>  HoOaHtWa  ease,  4  ihid,  7 5.   mnd-  (7)  And  the  like  order  was  made  between 

•or  ¥.    CamieHmry  (ArchbUhop  of),  Cro.  Joryand  Cox,  where  the  defendant  had  an 

Eliz.  686.  injunction  against  the  plaintiff  to  sUy  his 

('i)  Smitim*t  case^  Cro.  Car.  65,  presenting  to  a  church,  that  became  \acant 

(3)  CoU  and  Glover  V,   Cooentfy  (Bishop  pending  the  suit. 

•/},  Hob.  149.  (8)   GaUy  v.  Selby,  1  Str.  403.     1  Com. 

(4)  Omtardr.  Winder,  Cro.  EUx.  775.  343.     Mircbousc  on  Advowsons,  151. 

(5)  WoodMoa's  Lecturcf,  409. 
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CArAcirrTo  In  Garfliner  v.  Griffith  (1),  it  appeared  that  t!ie  plaintifTs  father,  being 

■e^Prt^i  s rrii     posscsscd  of  a  long  term  for  ninety-nine  years  of  the  odvowsoii  of  lick- 

ington,  made  a  mortgage  thereof  to  the  defendant  by  way  of  assignment  of 


('oviMiant  in  the  ^1,^;  term,  upon  condition  to  be  void  on  payment  of  the  mortgage  money 
that  on  every  &"d  interest  at  the  end  or  the  year  ;  and  there  was  a  covenant  m\  the  mort- 
avoidancc  of  ihe  gage  deed  that  on  every  avoidance  of  the  church  the  mortgagee  should  prc- 
m"rtea"'yc  **^"^     Several  years  after  the  mortgagor  died.     It  was  admitted  by  the 

shall  prusvnL      lord  chancellor,  and   by   the  counsel  on  both  sides,   that  if  there  be  a 

mortgage  made  of  a  manor,  and  an  advowson  appendant,  before  the  mort- 
gage is  foreclosed  (though  the  mortgagee  be  in  possession),  yet  the  mort- 
gagor shall  present  if  the  church  become  void ;  for  the  presentation  is  to 
be  presumed  to  yield  no  profit,  and,  consequently,  cannot  be  accounted 
for,  nor  go  towards  satisfaction  of  the  mortgage.  But  the  case  was  here 
said  to  differ,  nothing  being  mortgaged  but  the  advowson;  so  that 
the  mortgagee  could  have  no  other  satisfaction  than  by  providing  for 
a  child,  relation,  or  friend,  on  the  advowson  becoming  void;  and  the 
rather  for  that  it  was  the  express  agreement  in  the  mortgage  deed,  that 
tis  often  as  the  church  became  void,  the  mortgagee  should  present; 
which  express  agreement  would  be  good  even  in  a  case  of  a  mortgage  of 
a  manor  with  an  advowson  appendant ;  and  this  was  still  stronger,  as  it 
was  in  the  case  of  a  ])erishing  term,  where  every  prt?sentee  or  incumbent 
would  have  an  estate  for  life  in  the  church  ;  to  which  the  Court,  though 
they  gave  no  opinion,  yet  seemed  to  incline.  But  it  appearing  that  this 
bill  against  the  mortgagee  and  his  presentee  was  brought  seven  months 
after  institution,  the  lord  chancellor  dismissed  the  bill,  declaring  that  as  a 
(|uare  impedit  was  confined  to  the  six  months  after  the  death  of  tlie  last  in- 
cumbent, so  the  bill  seeking  to  compel  the  defendant  to  resign,  and,  conse- 
quently, to  deprive  him  of  his  living,  ought  by  the  same  reason  to  be  limited 
to  th(!  same  time  ;  and  the  relieving  against  this  would  be  to  relieve  against 
an  act  of  parliament,  wiiieh  had  been  punctually  observed  for  some 
hundreds  of  years,  ever  since  the  13  Kdw.  1.,  and  that  the  six  months*  time 
ought  to  be  as  much  observed  here  as  at  law,  in  regard  it  tendeth  to  the 
])eace  of  the  church.  Indeed,  had  a  quare  impedit  been  brought  within  the 
six  months,  and  the  bill  been  preferred  after  the  six  months,  the  Court 
might,  on  a  proper  case,  give  directions  in  aid  of  the  quare  impedit,  that  the 
mortgage  should  not  be  given  in  evidence ;  but  here  there  was  no  quare 
impedit  brought,  and  the  bill  came  out  of  time.  Wherefore,  "  Dismiss 
the  bill  as  to  that  part  which  seeks  to  compel  the  defendant  to  resign  his 
liviii;^;  but  let  the  plaintiff  redeem  the  mortgage  on  payment  of  principal, 
interest,  and  eo>ts."  This  decree  was  atlinued  on  appeal  to  the  House  of 
Lords.  (2) 
Petition  on  In    Mftrhvnsic   v.  Robinson  {?»\  a  petition  was  presented  on  behalf   of 

\  "  "  .1,  •  ^  niort«:agor,  that  tlie  nioitiratree  of  a  naked  advowson  should  accept  of 

inort.«;a};nr,  th.it    ...  '     *^  '  . 

the n.uri^.'igi.'O     his  nominee,  and  j»r(.'*(iit  him.  upon   an  avoidance,  the  incumbent  being 

ornnakfd  tl*ad.     ():i  behalf  of  \\\o  nsi'it'^ame,  it    was  insisted,  that  as  there  was  a 

mlviurvjn  .  .  .  '     -  ...  « 

i'.iall  acctpi         »ttrg«'  arniir  (.f  intcnst,  \\v  ou::iit  to  present,  it  any  advantaj^e  accrue  from 

o.  111.  a  •..:.. J.',  it:  to  whieh   lord  Ciianci  Ihr  H:inl;vicke  obsLTved,   *'  I  am  of  opinioHi 


V I )  2  P.  V^ms,  40 1.  (n)  Itiid. 

{^2)  Miufwmie  v.  liUiHton,  3  Atk.  550. 
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that  the  mortgagor  ought  to  nominate,  and  that  it  is  not  presumed  any  Ca?acitt  to 
pecuniary  advantage  is  made  of  a  presentation.    To  be  sure,  these  are  P^J^*'*''  ^^^ 

,      .  BK  Presented. 

indifferent  securities ;  but  the  mortgagee  should  have  considered  it  before  

he  lent  his  money;  and  instead  of  bringing  a  bill  of  foreclosure,  as  he  «nd  present  him, 

has  done  in  this  case,  he  should  have  prayed  a  sale  of  the  advowson.**  ^^^^  ^he  in- 

The  next  day   he  .mentioned  "  that  he  was  not  quite  clear  as  to  this  oumbent  being 

point*   and   that   he   had  looked  into  the  case  of  Gardiner  v.  Griffith^  ^®*°' 

according  to  the  statement  of  it  in  the  House  of  Lords^  Tirhere  the  decree 

of  Lord  Chancellor  King  was  afRrmed.     He  said  that  was  a  mixed  case, 

and  that  he  doubted  himself  whether  a  covenant,  that  the  mortgagee  should 

present  (as  was  the    case  there)  was  not  void,  being  a  stipulation   for 

something  more  than  the  principal  and  interest,  and  the  mortgagee  cannot 

ac^unt  for  the  presentation."    He  adjourned  it  for  further  consideration 

to  the  next  day  of  petitions ;  on  which  day  this  petition  came  on  again. 

And  the  mortgagee  not  being  able  to  find  any  precedent  in  his  favour,  gave 

up  the  point  of  presenting,  and  an  order  was  made  that  the  mortgagor  should 

be  at  liberty  to  present,  and  the  mortgagee  was  obliged  to  accept  of  the 

mortgagors  nominee. 

In  Attorney"  General  v.  Hesketh  ( I ),  the  mortgagee  of  a  manor  and  advow-    vvhere  the 
son  was  in  possession  when  the  mortgagor  made  a  simoniacal  presentation  of  mortgagee  of  a 
A.,  who  was  rejected  by  the  bishop.     The  mortgagor  and  mortgagee  then  ^*o*JJ[son  ^„ 
joined  in  presenting  B.  C,  got  the  title  of  the  crown,  and  brought  an  inform-  in  possession 
ation  to  remove  the  mortgagee's  title,  that  it  might  not  be  set  up  at  law,  ^'*^"  ***®  mort- 

S^S^'  made  a 

which  the  Court  decreed.  simoniacal  pre- 

The  mortgagee  of  an  advowson  appendant  may  pray  a  sale.  (2)  senution  of  A. 

Where  a  person  seised  of  an  advowson  is  outlawed,  and  the  church  be-  J^j^™by  •jj^ 
comes  vacant  while  the  outlawry  is  in  force,  such  person  is  disabled  from  bishop. 
presenting,  and  the  voidancc  is  forfeited  to  the  Crown.  (3)  Outlamts. 

No  person  can  present  himself,  yet  he  may  offer  himself  to  the  ordinary   Patron. 
ind  pray  to  be  admitted.     But  the  more  legal  and  regular  way  is,  to  make 
over  the  right  to  some  other  before  the  avoidance.  (4) 

By  Stat.  1  G.  &  M.  sess.  1.  c.  26.  (5)  every  person  who  shall  refuse  or  neg-  Romak 
lect  to  subscribe  the  declaration  mentioned  in  that  statute,  shall  be  disabled   CATuours. 
to  make  any  presentation  to  a  benefice,  and  the  chancellor  and  scholars  of  ,^.,5.  i.c.26. 
the  universities  of  Oxford  and  Cambridge  shall  have  such  presentation.  (6)    s^-  2.  &  4. 

The  trustees  of  Roman  Catholics  are  disabled  from  presenting  to  any 
benefice  under  tiie  4th  section;  and  such  trustees,  by  presenting  witliout 
giving  notice  of  the  avoidance  to  the  vice  chancellor  of  the  university  to 
whom  the  presentation  shall  belong,  within  three  mouths  after  the  avoid- 
ance, become  liable  to  a  penalty  of  500/. 

By  Stat.  12  Anne,  st.  ii.  c.  14.  s.  1.  (7)  Roman  Catliolics  are  disabled  from   Stat.  12  Anne, 
pre:4entiug  to  any  benefice,  and  every  such  presentation  is  declared  to  be  *^*  "*  ^'  ^** 

TUld. 

(1)2  Vera.  549.  nted  to  the  south  of  the  Trent  belong  to  Ox- 

('i)  liobinton  t.  Jago,  Bunb.  130.     For-  ford,  and  those  situated  to  the  norih  of  that 

rest,  145.  river  belong  to  Cambridge.   Cruise's  Digcfit, 

(3)  Cruise's  Digint,  24.  24.  in  not, 

(4)  Gibson's  Codex,  794.  {!)   Vide    stat.  5G  Geo.  3.    e.  83.,    stat. 

(5)  llde  sUt.  12  Anne,  st.ii.  c.  14.,  stat.  /Jn  Geo.  3.   c.  1  19.,  stat.  51  (Jeo.  3.    c.  99., 
1  Geo.  2.  c  17.,  stat.  10  Geo.  4.  c.  7.  stat.  1  &  2  Vict.  c.  105.,    itat.  1?  &  3  Vict, 

(6)  Tbe  presentation  to  the  livings  situ-  c.  49. 
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Stat.  1 1  Uco.  2. 
c.  1 7.  s.  G. 

Statu.  3  Jac.  1. 
c.  5.,  1  (>.&M. 
•i*vs.  1.  c.  '2G„ 
1*2  Anne,  at.  ii. 
c.  14. 


Tenants  in- 
common. 


Presentation  by 
onL*  tenant  in 
common. 


TaDfTEBS. 


A  in^nt  of  the 
neit  avoifl.'ince 
to  one  without 
hi«  privity,  is  a 
rvftultin;;  tru-st 
fur  the  grantor. 


By  Btat.  11  Goo.  ^2.  c.  17.  b.  6.  every  grant  made  of  any  advowson  or  right 
of  presentation,  collation,  nomination,  or  donative  to  any  benefice,  by  any 
person  professing  the  Roman  Catholic  religion,  or  by  any  mortgagee  or 
trustee  of  such  person,  >vill  be  null  and  void,  unless  it  be  for  a  valuable 
consideration  to  a  Protestant  purchaser.  ( 1 ) 

But  Stat.  3  Jac.  1.  c.  5.,  stat  1  G.  &  M.  sess.  1.  c.  26.,  and  stat  12  Anne, 
St.  ii.  c.  I'k  give  the  right  of  presentation  to  the  universities  only  where  one 
sole  patron,  or  where  all  who  are  invested  with  the  patronage  arc  incapaci* 
tated  by  ])rorossing  the  lloman  Catholic  religion.  (2) 

Consequently,  where  a  Protestant  and  a  Catholic  are  co-patrons  of  an 
advowson,  the  riglit  of  presentation  is  in  tlie  Protestant  alone.  (3) 

Tenants  in  common  are  they  who  have  lands  by  several  titles,  and  not  by 
a  joint  title,  and  none  of  them  kiioweth  his  several  part,  but  they  occupy 
and  take  the  profits  in  common. 

As  a  presentation  by  one  joint  tenant  injures  not  the  other,  so  if  one 
tenant  in  common  of  an  advowson  present  alone,  this  does  not  put  tlie 
other  out  of  possession,  for  at  the  next  avoidance  they  may  join  in  present- 
ment (1-);  and  an  agreement  between  joint  tenants  of  an  advowson,  that 
they  should  be  tenants  in  common,  and  that  each  of  them  should  present, 
amounts  to  a  severance  and  releaKc,  a  release  being  the  proper  conveyance 
from  one  joint  tenant  to  another  (.5) ;  as  if  one  tenant  in  common  release, 
it  will  enure  to  the  benefit  of  the  other.  (6) 

\Vhere  an  advowson  is  vested  in  trustees,  they  are  joint  tenants,  and  must 
all  join  in  presentation.  In  like  manner  joint  tenants  and  tenants  in  common 
must  join  in  any  suit;  the  first,  because  they  are  jointly  seised,  and  claim  by 
joint  title ;  the  latter  out  of  necessity,  because  tlic  thing  is  entire,  and  they 
are  but  as  one  pt^rson.  (7)  It  is  said,  however,  by  Lord  llardwicke,  in  aSci^- 
tnour  V.  licnnct  (8),  that  where  there  are  ])aroenrrs  who  cannot  agree  in 
one  person,  the  Court  of  Chancery  will  direct  them  to  draw  lots  who  shall 
have  the  first  presentation. 

A  grant  of  the  next  avoidance  to  one  without  his  privity,  is  a  resulting 
trust  for  the  grantor,  no  other  trust  being  deehired.  (9)  Where  A.,  seised 
in  fee,  devised  his  lands  and  tenements  to  trustee.^,  to  a])])ly  part  of  the 
rents  in  augmentation  of  ei<'ht  several  vieam'^s.  and  the  church  of  B.  be- 
came  vacant ;  it  was  decreed  that  the  heir  i  •'  \,  should  present.  (10)  Where 
K.  S.,  rector  of  B.,  devised  his  perpetual  advowson  of  B.,  with  the  ap- 
pui't(*nances,  to  G.  S.,  willing  and  desiring  her  to  sell  it  to  Eton  College, 
and  on  their  refusal,  to  Trinity  College,  and  on  the  refusal  of  both,  to  any 
other  college  in  Oxford  or  Cambridge,  being  the  best  purchaser.  This 
was  held  to  be  not  a  resulting  trust  of  the  advowson  to  the  heirs  of  the 
testator,  but  a  devise  of  the  beneficial  interest  therein  to  G.  8.  with  an 


( I )   n<fc  itat.  9 &  10  Vict.  C.59. 

(*J)  LtlwartlM  V.  Kxetrr  (Ifishop  of),  5 
Din^.  r:o'J.  Stephens*  Kcclesiastical  Sta- 
tutiHi.  5\29,  JJ:J0.  in  not. 

C\)  Ibul. 

(1)  1  Uol.  Abr.  Tmrpaiion  (K),  r»72. 
pi.  'J. 

(3)  1  Inst  193.  (b).  200.  (h).  Sarum 
{Bulwp  jf)  r.  Philipt,  I  Ld.  llaym.  535. 


(0)  Barker r,  ljondon(^Diihnpof)t  1  Ilcn. 
Black.  117. 

(7)1  Iniit.  197.  (b). 

(S)  a  Atk.  4HL'. 

(5»)  Xfrfttlk  {nu/.e  of)  V.  Broipme,  Prcc. 
in  Ch.  «). 

(10)  Kintty  T.  Lanffham,  C.  T.  T.  1-13. 
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inj unction  only  to  sell  to  particular  societies,  and  on  an  avoidance  by  the   Ca»acitt  to 

Present  and 
B£  Pebsented. 


death  of  the  testator,  the  devisee,  and  not  the  heir,  was  to  present  (1)  P*isent  and 


Where  there  are  several  cestui  que  trusts  of  a  presentation,  they  must 
all  agree,  or  there  can  be  no  nomination.  (2)      If  trustees  have  an  advow-   Where  there  are 

,  ,  ...  several  cestui 

son  with  directions  to  present  in  a  certain  time,  it  is  directory  only^  and  que  trusts  of  a 

they  may  do  it  afterwards,  but  they  must  join  in  the  presentation.  General  presentation, 
disusage  is  evidence  to  lay  aside  that  part  of  their  constitution  which  arose  tJ^i^^ 
by  consent  (3)  Where  trustees  have  a  power  to  elect  a  vicar,  they  must 
all  join,  or  the  bishop  may  refuse  their  nominee.  Election  as  well  as  pre- 
sentation is  requisite  or  the  part  of  the  trustees,  and  they  must  give  notice 
of  their  meeting,  and  if  the  election  be  not  fair,  the  Court  will  not  compel  all 
the  trustees  to  join  in  the  presentation.  The  election  in  such  a  case,  is  a 
personal  trust,  and  cannot  be  executed  by  proxy.  (4) 

As  trustees  can  take  nothing  for  their  own  benefit,  a  general  devise  to   A  general  de- 
tnistees  of  "aU  manors,  advowsons,"  &c,  and  out  of  the  profits,  &c  to  pay  ^'***  ***  trustees 
the  cestui  que  trust  an  annuity  for  life,  does  not  carry  with  it  a  right  to  with  it  a  right 
present  to  a  living,  that  not  being  a  thing  out  of  which  a  profit  can  be  made.   *p  present  lo  a 
Thus  in  Sherrard  v.  Harhorough  (Lord)  (5),  R.  devised  his  manors,  advow-    *^*°^* 
!K>ns,  &c.  to  pay  his  son  1000/.  a  year  out  of  the  rents  and  profits,  and  directed 
the  rest  to  be  laid  out  and  settled ;  and  a  living  became  vacant ;  it  was  held 
that  the  presentation  went  to  the  heir-at-law,  as  undisposed  of. 

By  a  devise  of  lands,  tenements,  and  hereditaments  (subject  to  a  term  of 
eleven  years),  in  trust  to  receive  the  rents,  issues,  and  profits  from  time  to 
time,  and  to  dispose,  &c.,  an  advowson  in  gross  passes,  and  a  sale  of  the 
next  presentation  within  the  term,  by  direction  and  for  the  benefit  of  the 
cestuique  trust,  was  established.  (6) 

Where,  by  neglect,  the  number  of  trustees  to  present  to  a  living  was  not   Where,  by  neg- 
filled  up  at  the  time  of  an  avoidance,  the  Court  cannot,  by  an  injunction,  J^**  ^^^  °"™' 
prevent  the  effect  of  a  presentation  under  the  legal  title  of  the  heir  of  the  to  present  to  a 
surviving  trustee  without  special  grounds  ;  but  it  will  direct  that  the  trust   Ij^ing  ^m  not 
shall  be  properly  filled  up  in  future.  (7)  [i^^  oTthe  **"* 

Where  the  trust  of  an  advowson  is  to  present  some  fit  person,  such  as   avoidance, 
the  inhabitants  and  parishioners,  or  the  major  part  of  tlie  chiefcst  and  dis-   Nomination  by 
creetest  of  them,  should  nominate,  the  right  of  election  is  in  the  inhabitants  ^^n^  '    *^ 
a1>ove  the  age  of  twenty-one,  paying  the  church  and  poor  rates,  and  popular 
election  by  a  majority  of  such  voters  and  others  not  so  qualified  has  been 
established.  (8) 

There  has  been  also  another  case  where  the  doctrine  of  a  resulting  trust   An  absolute 
was  held  not  to  apply ;  viz.  where  the  whole  estate  had  been  devised  away   ^e^i*«  *<>  trus- 
from  the  heir ;  and  where  it  was  said,  that  if  a  person  seised  of  an  advowson   ^^ay  the  nomi- 
nation from  the 
heir. 

(1)  irUl  T.  Londtm  (Bishop  of),  1  Atk.  (6)  Albermarle(Earlof)v,  i?fly«r#, 2  Vet. 
618.                                                                        477. 

(2)  SeynumrY,  ^^enn^f,  2 ibid.  482.  Att.^  (7)  Att,'Gcn,  v.  LichfiM  (Biihop  of\ 
Gen.  r,  Scott,  1  Ves.sen.413.     7  Bro.  Pari.       5  Ves.  828. 

Cas.  29G.  (8)  Fearon  v.  JFrbb,  14  ibid.  13.       Vide 

(3)  Aft.- Gen,  r.  Scott,  1  Ves.  sen.  415.  An.- Gen.  v.    Fornter,   10  ibid.  335.     Att,' 

(4)  WUton  T.  Dennison,  Ambl.  82.  Att^  Gfn.v. Parker,  3  Atk.  576.  1  Ves.  sen.  43. 
Gem.  V.  Scott,  I  Ves.  sen.  415.  Hex  v.  Hawkins  v.  ChappeU  1  Atk.  G22.  Rex 
Davie  (Sir  If.%6  A.&  £.374.  Rex  v.  Afo*  v.  Mashiier,  6  A.'&;E.  153.  394.,  where  the 
skiitr,  ibid.  153.  principles  of  election  arc  discussed. 

(5)  Ambl.  165. 
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CxTAcnr  TO       be  also  incumbent  and  devises  it,  the  dcviseci  and  not  the  heir,  shall  nominate 

Charitable  trustees  are  expressly  excepted  from  stat.  1  &  2  Vict  c.  31. 

Chaaitabli       for  facilitating  the  sale  of  church  patronage  belonging  to  municipal  cor- 

Suti&sViou  porations. 

e.  31.  If  trustees  have  the  right  of  presentation  only  upon  the  nomination  of 

others,  they  are,   in  the  case  of  a  donation,  to  judge  of  a  fitness  of  the 

person  nominated,  as  a  bishop  does,  and  may  absolutely  reject  on  the  ground 

of  his  being  illiterate ;  but  if  rejected  on  the  ground  of  inmiorality,  that 

can  be  tried  by  a  jury  on  a  return  of  the  mandamus  to  the  trustees  to 

admit.  (2) 

Sut  7  Gul.  4.       By  stat  7  Gul.  4.  &  1  Vict.  c.  26.  s.  30.  a  devise  to  trustees  or  executors 

*  ^^'^*-         .  of  a  presentation  to  a  church,  will  pass  a  chattel  interest. 

UkuiiPBE.  '  I^  ^  person  present  by  usurpation  to  a  bcnoBce,  by  reason  of  any  cor- 

Presenutionby  rupt  contract,  the  presentation,  institution,  and  induction  thereupon  arc 

toid^"'***'         void,  for  the  act  extends  to  all  patrons,  bodies  politic  and  corporate,  as  well 

by  wrong  as  by  right  (3) ;  so  that  there  is  an  actual,  though  there  need  not 
be  an  effectual  presentation  (4) ;  and  not  only  to  benefices  with  cure,  but 
to  dignities,  prebends,  and  all  other  ecclesiastical  livings.  (5) 
Distinetinn  be-  There  is,  however,  this  difference  between  a  presentation  or  collation 
tweenproenta-  jm^jg  \yy  ^  rightful  patron  and  an  usurper,  that  in  the  ease  of  a  rightful 
usurper  sod  a  patron  who  corruptly  presents  or  collates,  there  the  king  presents ;  but 
patron.  where  one  usurps,  and  corruptly  presents  or  collates,  there  the  king  shall 

not  present,  but  the  rightful  patron.  For  the  law  that  gives  the  king  power 
to  present  is  only  intended  where  the  rightful  patron  iif  in  fault;  and  where 
the  rightful  patron  is  in  no  fault,  there  the  corrupt  act  and  wrong  of  the 
usurper  makes  the  benefice  void,  but  does  not  take  away  the  lawful  title 
to  present  from  the  rightful  patron  (6),  as  it  would  be  hard  that  an 
usurper  should  forfeit  the  right  of  another  in  whom  there  is  no  fault. 


RiTocATioir  or  3.  Kevocatiok  of  Presentations. 

PaitCNTA« 

*"•"■•  The  Crown   may  revoke  its  presentation  at  any  time    before   induc- 

Tlio  Crown  ^^^^    notwithstanding    letters   obtained   for   admission,   institution^    and 

prewnution  induction.  (7) 

befuro  indue-  As  there  may  be  a  revocation  in  fact,  so  there  niav  be  a  revocation  in 

law ;  as,  where  the  presentee  of  the  kin^  dies  before  induction,  this  is  a 

^*^^  II  ■■§* •  *  ^ 

jMf ocatioos  m    revocation  in  law,  and  the  king  can  present  again,  though  it  be  the  ease 

where  he  has  only  one  turn,  because  the  king  has  not  the  effect  of  his  pre- 
sentment, or  in  right  of  his  tenant  who  dies  before  the  induction  of  his 
presentee,  although  the  heir,  in  whose  right  the  king  presents,  could  not 
present  again.  (8) 

(1)  JfawkimM    t.  Ckappel,     1      Atk.  622.  (G)  3  Ibid.  }5A. 

I  liurn'ii  K.  L.  14.  (a).  <T)  1  llml.  'MA.  (b). 

(2)  Bex  r,  Stafford  ( MarqutM  of),  3  T.  It  (8;  K  N.   IJ.  34.     HoU*m  eate,  9  Co  1  ?2. 
646.                                                                          (b).    Gyftsy.  roUhi/,Vyer,:iCO,ib)      .W/l 

(iJ)  I  In»t.  120.  (.iy    Hlncheombe  r.  H'in-  Jield  \.   Rateliffe,   Hob.':i:l9.       Htttchin^   v. 

cAesIrr  (/?i<Ao/»f}/),  Hob.  167.  Glucer,    Cro.   Jac.  4'i:).      IPrighi    T.    .Yor- 

<4)  3  Inftt.  l.)3.  wick  {Bishop  of),  1  LcolU  156. 
(5)  1  Ibid.  120.  (a). 
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In  tbe  like  manner,  if  the  king  present  to  a  benefice,  and  die  before  hh   nrvocAxioK  or 

Prcse 

TIONS. 


clerk  be  admitted  and  instituted,  the  presentation  is  revoked  in  law  by  his      ****^*'''^" 


death.  (1) 

Hence,  also,  if  the  chancellor  present  to  a  benefice,  supposing  it  to  be 
uuder  value,  whereas  in  truth  it  was  above  the  value,  and  thereupon  the 
person  presented  is  admitted  and  instituted,  and  before  induction  the  king, 
being  apprised  of  it,  repeals  the  presentment,  and  presents  one  in  his  own 
name,  thb  is  a  good  repeal,  Ix^causc  the  king  has  a  right  precedent,  and  is 
also  deceived  in  his  first  grant:  the  king,  indeed,  may  present  the  second 
clerk,  although  no  notice  of  the  repeal  was  given  to  the  ordinary ;  for,  by 
the  revocation  of  the  first  clerk's  presentment  without  notice,  the  present- 
ment is  so  absolutely  void,  that  if,  after  he  had  got  institution  and  induc- 
tion thereon,  the  king  were  to  confirm  his  title,  his  confirmation  would  be 
also  void,  and  the  church  still  remain  open  to  his  presentment  (2);  for  the 
repeal  is  effectual  before  notice,  and  the  giving  notice  to  the  ordinary  is 
only  to  make  the  ordinary  chargeable  as  a  disturber,  if  he  proceed  after- 
wards. (3) 

But  if  the  second  presentment  be  obtained  by  fraud  and  in  deceit  of  the 
king,  the  first  presentment  remains  good ;  as,  if  the  king  present  a  person 
who,  being  refused  by  the  ordinary,  brings  his  action,  pending  which  an- 
other gets  presented  by  fraud  in  deceit  of  the  king,  without  any  mention  of 
the  king*s  pleasure  to  revoke  the  first  presentation,  even  though  the  ordinary 
institute  this  last  person,  and  cause  him  to  be  inducted,  the  presentment 
of  tlie  former  is  not  void,  nor  the  church  so  full  but  that  he  may  be  ad- 
mitted ;  for  if  the  second  presentation  be  good,  it  will  enure  to  a  double 
intent,  namely,  to  take  away  the  action  attached,  and  also  a  presentment 
which  the  law  will  not  tolerate  without  express  words  purporting  the 
same.  (4) 

Presentations,  though  properly  made,  may  be  revoked  before  admission  When  present* 
and  institution.  ations,  though 

It  has  been  said  by  many  of  the  old  writers,  that  none  but  the  king  can  ^av  be  re-  ** 
revoke  a  presentation,  and  that  though  a  layman  cannot  exactly  revoke  his  voked. 
presentation,  yet  he  may,  cumulando  variare ;  that  is  to  say,  if  he  present 
a  second  time,  the  ordinary  may  choose  and  admit  which  of  the  two  clerks 
be  pleases.  (5)  More  recent  authorities,  however,  seem  to  have  settled 
that,  as  a  presentation  vests  no  right  in  any  one,  and,  before  institution, 
confers  no  interest  whatever,  a  lay  patron  may  revoke  his  presentation, 
which  he  clearly  cannot  do  after  admission  and  institution  ;  the  church 
being  then  full  against  all  but  the  king,  and  the  parson  having  curam 
animarum.  (6) 

By  the  canon  law,  a  layman  may  revoke  his  presentation  ;  but  a  spiritual 
i)crson  being  supposed  to  be  more  capable  of  discerning  the  sufficiency  of 
tbe  person  presented,  is  not  allowed  to  present  a  second  person  after  he 


(1)  Go<lo]phin*s  Rcpertorium,  266.  (4)   Grtei^M  ease,  6  Co.  29. 

{'Z)  Bedinjirld  ▼.    Canterbury  (Archbishop  (5)   Rogers  \.  HoUed,  2  Block.  (Sir  W.), 

•/>,  Dyer,  292.  (b).  pi.  1.      Walrond  v.  l\it*  1C39. 

iard,    ibid.  293.  (b),  pi.  4.       Greenes  cote,  (6)  Bex  v.    Korwich  (Bishtip  of)^   Cro. 

6  Co.  29.  Jac.  385.     Stoke  v.   Sykes,  Latch,  191.    Stoka 

(i)  2  Rol  Abr,  PretcHtment  (Q)»  351.  v.  Stiles,  ibid*  ^5'3'     ^lift-bpuse  on  Advvwi 

pi.  17>  tons,  1^7. 
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has  presented  one.  Hence,  according  to  Lyndwood  (i)i  Si  duo  essent  pr»« 
aentat^ab  uno,  si  quidem  prsesentans  esset  clericus  qui  variare  non  potett* 
praeferri  dcbcrct  primo  prsei^entatus.  Si  vero  prsesentans  esset  laicus,  foret 
in  gratificatione  episcopi,  quein  velit  admittere. 


PtiiiirrATioNS 

HOW  MADB. 

Must  be  in 
writing. 

How  a  eorpo- 
ntion  mukt 
present. 

Evidenee  of  a 
presentation. 

Stamp  upon 
presentation. 


4.  Presentations  how  made. 

Though  presentations  might  have  been  made  formerly  as  well  by  parol  as 
by  writing,  yet,  since  the  Statute  of  Frauds,  29  Car.  2.  c.  S.,  all  presentations 
must  be  in  writing,  in  the  nature  of  letters  missive  to  the  bishop. 

When  a  corporation  presents,  it  must  be  under  their  common  seal,  and 
by  the  true  name  of  their  corporation.  (2) 

Common  reputation  is  not  admissible  in  evidence  to  prove  a  presentation, 
nor  was  it  even  when  preseniations  might  have  been  by  parol.  (3) 

An  instrument  not  under  seal,  by  which  A.  agreed  with  plaintiff  to  present 
his  nominee  to  a  rectory  on  the  next  avoidance,  and  to  furnish  an  abstract 
title  and  to  execute  a  conveyance,  docs  not  require  an  ad  valorem 
stamp.  (4) 


FotMS  OF* 

PacaurTATiosr. 


5.  FonMS  OP  Presentation. 

Form  of  the  grant  of  a  next  presentation  by  an  absolute  owner  of  tht 
advowson :  — 

ms  indenture  made  the dat/  of 1847,  hettceen  A.  B.  of      ■  , 

in  the  county  of ,  esquire^  of  the  one  party  and  C.  D.  of        ,  in  the 

county  of        ',  gentleman^  of  the  other  part :  witncsseth  that^  in  consider* 

ation  of  the  sum  of  £ of  iattful  money  current  in  tite*  United  Kingdom 

to  the  said  A.  B.  in  hand  well  and  truly  paid  by  the  said  C.  D.  at  or  imme* 
diatcly  before  the  execution  of  tliese  present s,  the  receipt  of  which  said  sum 
of  £  the  said  A.  B.  doth  hereby  achnowledgcy  and  of  and  from  the 

same  and  every  jpart  thereof  doth  hereby  acquit,  release,  and  for  ever 
discharge  the  said  A.  B.,  his  executors  and  administrators :  he  the  said 
A.  B.  hath  given  and  granted,  and  by  these  presents  doth  give  and  grants 
unto  the  said  C.  D.,  his  executors,  administrators,  and  assigns,  all  that  the 
turn  or  right  of  presentation  of  or  to  the  rectory  and  parish  church  of  S^  tis 
Ae  county  of  ,  which  shall  first  or  next  happen  after  the  execution  of 
these  presents  by  him  the  said  A.  B. :  to  hare  and  to  hold  the  said  first  or 
next  turn  or  right  of  presentation  so  luippening  as  aforesaid  unto  the  sai - 
C«  D.,  his  executors,  administrators,  and  assigns,  to  and  for  his  and  their 
proper  use  and  benefit.  And  Hcc.  [covenants  by  the  grantor  for  his  title 
to  the  advowson  and  his  right  to  grant  the  next  presentation  —  for  th® 
grantee's  quiet  enjoyment  of  the  next  presentation  and  '^presenting  to  the 


(1)  PfOT.  Con5t.  An;?.  215. 

(2)  Ayray  ▼.  Lorr'af  (  Sir  R. ),  1  BuUt.  91. ; 
vide  etiam  Stafford  {M-tyor  ami  BmrntMtta 
of  )  V.  Bottom^  1  B.  &  1*.  40.  Alt.*  Gen,  r. 
iljrc  (  Mufor  of)t  7  TaunL  551.  1  Stephena 
on  Corporatioas,  165.  2d  ed. 


(»)  Rer  T.  Erlawdl  (ImiabitaMt$  of\ 
S  T.  It  722.  TiUard  T.  ShebUart,  2  VT^t. 
366. 

(4)  Wllmot  r,  miktAMon,  6  B.  &  C.  596. 
9  D.  &  R.  62a 


PRESENTATION,  WW 

$aid  rectory  and  parish  church  of  S.  when  the  same  shall  first  or  next  Forms  or 
become  vacant  after  the  execution  of  these  presents  by  him  the  said  A.  B."     *««»wta      ^ 
—  for  freedom  from  incumbrances  —  and  for  further  assurance  of  ti^e  next 
presentation  —  to  all  which  the  covenants  in  the  form  of  the  grant  of  an 
adYOWson  (given  ante^  11.),  may  be  easily  adapted.]     I?i  witness^  Sfc. 

Form  of  the  grant  of  a  next  presentation  by  an  owner  for  life  of  the 
advowson :  — 

[  This  indenture  made,  &c.  witnesseth  that,  &c,  he  the  said  A.  B.  hcOh 
given  and  granted^  and  by  these  presents  doth  give  and  grant,  unto  the  said 
C.  D^  his  executors,  administrators,  arid  assigns,  all  that  the  first  or  next 
turn  or  right  of  presentation  of  or  to  the  rectory  and  parish  church  of  S. 

tn  the  county  of ,  whefi  the  same  shall  become  void  by  the  death,  re- 

tignatUm,  or  deprivation  of  P.,  the  present  incumbent  thereof,  or  otherwise 
howsoever,  in  case  such  avoidance  shall  happen  during  the  life  of  him,  the 
said  A.  B.]  or  [all  that  the  turn  or  right  of  presentation  of  or  to  the  rec* 

iory  and  parish  church  of  S.,  in  the  county  of ,  which,  if  the  said  parish 

diurch  shall  become  vacant  in  the  lifetime  of  him  Hie  said  A.  B.,  shall  first 
or  next  happen  after  the  execution  of  these  presents  by  him  the  said  A.  B.] 
[to  have  and  to  hold  the  said  first  or  next  turn  or  right  of  presentation 
hereinbefore  granted  or  intended  so  to  be"]  or  [^the  said  first  or  next  turn  or 
right  of  presentation  so  happening  during  the  life  of  the  said  A.  B.  cm  cfore- 
said^  unto  the  said  C.  D.,  his  executors,  administrators  and  assigns,  to  and 
for  his  and  their  proper  use  and  benefit.    And  &c.    [covenants  by  the 

grantor  for  his  right  to  grant  the  next  presentation, &c.  (1)]  or  these 

covenants,  after  that  for  the  right  to  grant,  may  be  varied  into  [an J 
that  the  said  C.  D.,  his  executors,  administrators,  or  assigns,  shall  or 
may,  immediately  after  the  said  rectory  and  parish  church  shall  become 
vacant  by  the  death,  resignation,  or  deprivation  of  the  said  P.  or  otherwise, 
in  case  such  vacancy  shall  happen  during  the  life  of  the  said  A.  B.,  lawfully 
present  any  person  duly  qualified  according  to  law  to  be  rector  of  the  said 
parish  church  in  order  to  his  being  instituted  and  inducted  into  the  same 
without  any  t/ie  lawful  let  &c.  And  that  the  person  so  to  be  presented 
and  inducted  shall  or  may  peaceably  and  quietly  hotel  and  enjoy  the  said 
rectory  and  all  benefit  and  profits  thereof  free  and  clear  &c.]  or  \which 
said  person  so  to  be  presented  by  the  said  C.  D.,  his  executors,  administrators, 
or  assigns,  and  instituted  and  inducted  as  aforesaid,  shall  or  may  peaceably 
and  quietly  hold  and  enjoy  the  said  rectory  and  all  benefit  and  profits  thereof 
without  any  the  lawful  let  &c.  And  that  free  and  clear  &c«]  and  for 
further  assurance.]     In  witness,  Sfc, 

The  following  form  may  likewise  be  used  to  exercise  the  right  of 
presentation :  •— 

[^To  the  most  Reverend  Father  in  'God,  R.,  by  Divine  providence  Lord 
Archbishop  of  Canterbury,  Primate  of  all  England  and  Metropolitan"]  or,  if 
it  be  to  the  other  archbishop  [_To  the  most  Reverend  Father  in  God,  R.  by 
Divine  providence  Lord  Archbishop  of  York,  Primate  of  England]  or,  if 
it  be  to  any  other  bbhop  [^  To  the  right  Reverend  Father  in  God,  R.,  by 

(1)   Fide  ante,  11.  954. 
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Forms  of  Divine  permission  Lord  Bishop  of ],  or  to  his  vicar^general  in  spiritualty 

^  or  to  any  other  person  having  or  that  shall  have  sufficient  authori  y  in  this 

behalf.    /,  A.  B.  of ,  the  true  and  undoubted  patron  of  the  advowson  of 

the  rectory^  or  [^vicarage']  and  parish  church  of ,  in  the  county  of ^ 

and  diocese  of ,  do  lierfhy  present  to  your  lordship  and  to  the  said  rec- 

tory2  or  [vic€wage2  of aforesaid^  now  become  vacant  by  the  death^  or 

[^resignation^  or  otherwise,  as  the  case  may  be  [of  Y.  Z.  clerh^  the  last  in^ 
cumbent  thereof  and  to  my  presentation  in  full  right  belonging^  my  beloved 
in  Christy  C.  D.  clerh^  humbly  requesting  that  your  lordship  would  be 
graciously  pleased  to  admit  atid  canonically  institute  him  the  said  C.  D.  to 

the  said  rectory"]  or  [vicarage]  and  parish  church  of aforesaid^  and  to 

invest  him  with  all  and  singular  the  rights,  privileges,  members,  and  appur 
tenances  thereunto  belonging,  and  to  cause  him  to  be  inducted  into  the  rcaly 
actual,  and  corporeal  possession  Hiereof,  and  to  do  ail  other  things  which  to 
your  pastoral  office  may  in  this  case  appertain  and  belong.     In  witness 
whereof,  I  have  hereunto  set  my  hand  and  seal  the  -^—  day  of 1847*  (1) 


PRIVILEGES  AND  RESTRAINTS  OF  THE  CLERGY. 

1.  Statutes    respecting  the  General    Rights,  Duties,    and   Rb<- 

SPONSIBILITIES   OF   THE   ClERGY   IN   ENGLAND,   pp.  957 — 959. 

2.  Temporal  Offices,  p.  960. 

3.  Freedom  from,  and  Liabilities  to,  Tolls,  p.  960. 

4.  Privilege  from  Arrest  on  Civil  Process,  pp.  960,  9GL 
5«  Apparel  and  Recreations,  p.  961. 

6*  Canon  75.    Clergymen  to  shun  vicious  Excesses,  pp.  961 — 964. 


7.  The  Church  Discipline  Act,  pp.  964 — 1003. 

Jfa  dtrk  he  chargtd  with  any  offence  against  the  lawM  eccietiastieal,  the  bishop  mag  issut 
a  commission  of  inqnirg  —  Ue/usal  to  burg  a  corpse  without  the  productitm  of  the 
registrar's  certijicate  under  stat.  G  ic  7  GuL  4.  e.  AG.,  punishable  as  an  offence  a jfainst the 
laws  ecclesiastical — Judgment  oft/te  ^ishop  of  Exeter  In  rk  Hawungs  (Clbkk)— > 
A  fit  mag  be  entertained  against  a  clerggman  concerning  whom  there  mag  exist  seamdal 
or  evil  report,  although  the  scandal,  if  true,  would  constitute  a  criminal  offtnce  coynieaUe 

eolelg  in  a  comm/on  law  court '—  Judgment  of  Sir  Herbert  Jennet  Fust  in  ISi-kuilK  v. 

—  Minute*  of  the  reeolutum  of  visiting  justices  respecting  the  iwpr^.jter  condmei  of  the 
chaplain  to  a  gaol  are  noi  evidence  as  against  the  chaplain  —  If'hat  is  considered  to  be 
a  privileged  cnrnwumicaiian  to  the  bishop  of  the  diocese  resjteeting  the  ill  conduct  of  kin 

(1)  The  ftbcTf  fonnt  werv  settled  by  my  learned  friend  Mr.  Bcrrcy. 
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c/rrpy  —  Judgment    of  Chief  Baron    PbUock  in  James  (Clxrk)  ▼.    Boston  -^ 
yotice  of  t/ie  intention  to  issue  a  commhsion  under  the  hand  of  the  bishop  —  /n//- 
WMtion  of  the  nature  of  the  offence  —  Bishop  shovlJ  forward  every  information  to  the 
respondent  —  A  citation  in  a  cause  of  office  must  show  that  it  is  a  matter  of  eecic' 
eitistieai  cognisance  —  Proceedings  of  the  commissioners  —  Counsel  have^  seemingly,  a 
right  to  be  heard  ftr  both  parties  —  Judgment  of  Dr,  Lushington  In  he  Monckton  — • 
The  accused  has  no  right  to  be  examined  as  a  witness  —  Report  of  the  commissioners  — 
Hiskop  mag  pronounce  sentencCf  by  consent,  without  further  proceedings  —  Artides  and 
depositions  to  be  filed  —  Service  of  copy  of  the  articles  on  the  party  —  Bishop  may  re- 
^ire  the  party  to  appear  before  him,  and  may  pronounce  judgment  on  admission  —  How 
notice  and  requisition  to  be  served  —  I*roceedings  on  a  hearing  before  the  bishop  — 
Sentence  of  bishop  to  be  effectual  in  law —  Bishop  may  send  the  cause  to  the  court  of 
appeal  of  the  province'^  Bishop  can  issue  letters  of  request,  although  he  may  have  given 
notice  of  issuing  a  commission  under  stat.  3^4  Vict,  e.  86.  —  Commissioners  hound 
in  confine  their  inquiry  within  the  diocese  of  the  bishop  who  issues  the  commission  — 
Judgment  of  Sir  Herbert  Jenner  Fust  in  Homer  v.  Jones  —  Mode  of  signing  letters 
of  request  under  stat.  6  §•  7  Vict,  c.  62.  —  Judgment  of  Sir  Herbert  Jenner  Fust  in 
Brookes  ▼.  Cresswell —  Bishop  empowered  to  inhibit  party  accused  from  performing 
services  of  the  cJiurch,  ice.  -—  Archbishops  and  bishops,  members  of  the  privy  council,  to 
be  members  of  the  judicial  committee  on  all  appeals  under  the  act — Attendance  of  witnesses 
and  production  of  papers,  ^c.  — -  Judgment  of  Sir  Herbert  Jenner  Fust  in  Farnall  v. 
Craig  —  Witnesses  to  be  examined  on  oath,  and  to  be  liable  to  punishment  for  perjury'— 
Provisions  of  act  not  to  interfere  with  persons  instituting  suits  to  establish  a  civil  right  — 
Suits  to  be  commenced  within  two  years  after  the  commission  of  the  offence  —  Judgment 
of  Sir  Herftert  Jenner  Fust  in  Titchmarsh  v.  Ciiapuan—  When  refusals  constitute 
distinct  offences  and  a  breach  of  the  canon  law,  and  not  simpiy  a  misconstruction  of 
stcU.  5^4  Viet,  c,  86.  — The  commencement  of  the  jtroceedings  is  to  be  dated,  not  from 
the  time  the  citation  was  extracted,  but  from  the  time  of  its  service  vpon  the  party— ^ 
Sandys*  Case  —  Entry  of  the  sentence  of  degradation  in  the  book  of  acts  ofjhe  Con- 
sistorial  Court  is  sufficient  proof  of  the  fact  of  the  degradation  of  a  clergyman —  Jfa 
sentence  of  a  Spiritual  Court  be  put  in  as  evidence,  the  proceedings  upon  which  the  sen-' 
fence  is  founded  should  also  be  produced — Proviso  of  stat,  27  Geo,  3.   c.  44.  not  to 
apply  to  suits  against  spiritual  persons  for  certain  offences  —  Power  of  archbishops  and 
bishops  as  to  exempt  or  peculiar  places  or  preferments —  Where  a  crimincU  proceeding  cannot 
be  otherwise  instituted  than  as  directed  6y  stat.  3^4  Vict.  c.  86.  —  Judgment  of  Lord 
Denman  In  re  York  (Dean  or) —  If  a  visitor  examine  the  proofs  of  an  [ecclesiastical 
offence  committed  by  a  clerk  for  the  purpose  of  punishment,  a  criminal  proceeding  is 
instituted  —  The  courts  have  no  right  to  look  at  the  rejMrts  of  commissioners  for  the  direct 
purpose  of  construing  statutes  founded  vpon  them  which  must  speak  for  themselves  »-  If 
n  iithop  be  patron  of  the  preferment  held  by  accused  party,  such  bisliop  to  act  in  his 
stead  —  Saving  of  archbishops*  and  bishops*  powers. 


8.  Temporal    Proceedings    for   Neglect    of    Clerical*  Duties, 

pp.  1003—1005. 

9.  Performance  of  Ecclesiastical  Duties,  in  an  Unconsecrai* ed 

Chapel  or  Building,  without  Episcopal  Licence  or  Autho- 
rity, pp.  1005—1008. 


10.  Farming  and  Trafficking,  pp.  1008 — 1012. 


1.  Statutes  respecting  the  General  Rights,  Duties,  and  Respon-  Statdtes  rb« 

SIBILITIES   of   the   ClERGY   IN    ENGLAND.  spectino  THE 

U  EN  KRAI. 

Rights,  Du- 
The  ftillofring  is  a  tabular  statement  of  the  principal  statutes  cnocted  since  a.  d.  1800»  tiis,  ANn  lif- 
*hich  apply  to  the  general  rights,  duties,  and  responsibilities  of  the  clergy  in  England  :— •    sroNsieiLinvs 

A  f  I'.j'^j  %j'..-v  or  THE  Cl'^cT 

Ages  of  persons  admitted  into  deacons  and  pnesls  j  y, 

orders,  enforcing  the  due   observance  of  tlie|-44  Geo.  3.  c.  43.  U.K. 

ei3oos  and  rubric  respecting  -  •  J 
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SrATum  EB- 

•PRCTINO  THK 
GlNCRAL 

Rights,  Du- 
ties, AKD  Re- 

trONSIBILlTICg 

or  THE  Clkegt 
IM  Ekoland. 


9  Gea4.  c.  SI.  s.2S. 


59  Gca  3.  c  60. 


S  &  4  Vict  c.  33. 


Arrest  of  a  c1erg3rinan  when  performing,  going  to 
perform,  or  returning  from  performing  divine 
service,  punishment  for 
Augmentations  of  small  vicarages  and  curacies  by^ 
ecclesiastical  persons,  &c.,  extending  the  pro- 
visions of  29  Car.  S.  c.  8.  for  confirming  and 
perpetuating  ... 

Avoidance  of  benefices  bj  incumbents  accepting  1 

augmented  curacies,  suspending  an  act  of  3G  >47  Gea  3.  sess.  S.  c  75.| 
Gm.  S.  c.  83.  relating  to        -  -  J 

Repealed  by   -  -  -  48  Gca  3.  c.  5. 

Benefices,  securing,  in  certain  cases,  spiritual  perO        ^^  3^.    ^ 

sons  m  the  possession  of         -  -  J 

Benefit  of  clergy,  defining  the  rights  of  convicts  after  | 
having  been  punished  for  elergyablc  oflfences ;  I 
placing  clerks  in  orders  on  the  same  footing  >  6  Geo.  4.  c.  25. 
with  other  persons,  as  to  felonies  i  and  limit-  I 
ing  the  effect  of  J 

Repealing  statutes  relative  to  7  &  8  Gea  4.  cc.27, 28,  &  29. 

Colonies,  permitting  the  archbishops  and  the  bishop 
of  London  to  ordain  persons  specially  for  the 
— ^— *  making  regulations  respecting  bishops 
and  clergy,  other  than  those  of  the 
united  Church  of  England  and  Ireland^ 
Curates,  granting  SOOOL  for  the  present  relief  of        44  Geo.  3.  c  2. 

for  the  farther  «.pport  .nd  n-intCD-l        g 

ance  of  stipendiary      -  .  J 

Amended  by  -  -  54  Gea  3.  c  175.  a.  11. 

Repealed,  and  other  provisions  made  by     57  Gea  3.  c  99. 

Which   was  repealed  and  other  pro-1    ,  •  «  -ir-  ^       i/w. 
--.  J    u-  }•   1  &  2  Vict,  c  106. 

visions  made  by       -  -  J 

Gaols  and  houses  of  correction,  providing  clergy  for    55  Geo.  3.  c.  48. 

Amended  by  -  -  58  Geo.  3.  c.  32. 

Repealed,  and  other  provisions  madel    4  Geo.  4.  c.64. 

by-  -  -  -  r2&3  Vict.  c.  56. 

Holy  orders,  persons  in,  disqualified  to  sit  in  par-  |  ^  ^  ^^^  ^  ^^  ^^ 

liament  ....  J 

Holy  orders,  enforcing  the  due  observance  of  the  | 

canons  and  rubric  respecting  the  ages  K^  ^^^  ^  ^  ^^ 

of  persons  admitted  into  deacons'  and  | 

priests*  orders  J 

■  clergy  to  be  ordained  specially  for  the  *] 

colonics  by  the  Archbishops  of  Canter-  1 59  Geo.  3.  c.  60. 

bury  and  Yoik,  and  liishop  of  London^ 

— ^.—  regulations   in  respect   to  bi&hops  and' 

clergy,  other  than  those  of  the  united 

Church  of  England  and  Ireland 

Holy  Trinity,  relieving  from  certain  penalties  pcr-l  ^3  ^^   g^  ^  ^^ 

sons  who  impugn  the  doctrine  of       -  J 

Extended  to  Ireland  by  -  57  Geo.  3.  c.  70. 

House  of  Commons,  removing  doubU  as  to  cligiO^j  Gea  3  c  63 

bility  of  persons  in  holy  orders  to  sit  in  J  .    •      • 

Houses  and  glebe  lands,  spiritual  persons  enabled  1^^  ^^^  g  ^  ^^^ 

to  exchange  parsonage  -  -  J 

(56  Gea  3.  c.  52. 
1  Geo.  4.  c.  6. 
6  Gea  4.  c  8. 
7  Geo.  4.  c.  66. 

. .  relieving  incumbcnU  of  livings  or  bcne-l    5  q^  4.  g.  89. 

fices  mortgaged  for  providing  I 

—.i...-.  amending    the  law  for   providing  fit 

houses  for  the  beneficed  clergy 

Amended  by  - 

Land  tax,  small  livings  exonerated  fVom    - 

Amended  by  - 
.  other  small  livings  exonerated  from 


£. 


h 


E 


£. 
fV.  K. 

[  U.S. A. 


E. 


U.K. 


U.K. 


3  &  4  VicL  c.  33. 


U.K. 
fV.  K. 

t  U.S.A. 
G.  B. 

I. 
U.K. 


E. 


■  I  &  2  Vict.  c.  23.  1 

■  1  &2  Vict.  c.  29.  J-E. 
2  &  3  Vict.  C.49.  «.  14.  17.  J 


{ 


renewing  powers  of  exoneration 


46  Geo.  3.  c.  133. 

49  Goo.  3.  c.  67. 

50  Gea  3.  c.  58. 
53  Geo.  3.  c.  123. 
57  Gea  3.  clOa 


G.  R 


G,  B. 
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Penalties,  relieving  spiritual  persons  and  patrons  1 

from,  and  rendering  valid  certain  resignation  |>   7  &  8  Geo.  4,  c.  25. 

bonds  .....  J 

Flttralities  of  livings,  staying  proceedings  for  41  Geo.  3.  c.  102. 

Contmuedby     '        -  -  -f "  ^"^  1  "•„?•*  ?!:, 

^  t  ^3  ^^'  3*  c.  34.  expired. 

Pbraltty,  abridging  the  holding  of  benefices  in  1  &  2  Vict.  c.  106. 

Queen  Anne's  Bounty,  making  more  effectual,  and  f  ^|  ^^'  ?•  ^'  g^^' 
enlarging  the  power.  .  .  ^   ^  ^^;  ^  l'^; 

r   2  &  3  Vict.  c.  49. 
See  further     -  -  -  ^I    3  &  4  Vict.  c.  20.  s.  5. 

L   3  &  4  Vict.  c.  60. 
Residence,  staying  proceedings  for  non-residence  1  ^i  r-       o       mo 
untU  25th  of  March,  1802     -  -  J  *^  ^^'  ^'  ^'  *°^- 

Continued  by  -  .  i^l  ^^'^'  "^.f  •*?!, 

^  1^  43  Geo.  3.  c.  34.  expired. 

— «—  amending  laws  relating  to  spiritual  per- 1 

sons  holding  farms,  and  for  enforcing  1>43  Geo.  3.  c.  84. 

residence         -  -  -  J 

Amended  by.  -  -  Tt!r~f'J« 

■'  \54  Geo.  3.  c  175. 

Repealed,  and  other  provisions  made  by     57  Geo.  3.  c  99. 

Which  was  repealed  and  other   pro-1  ^  ^  ^  ^.^^       ^^ 

visions  made  by        -  -  J 

— ^— ^  staying  proceedings  in  actions  for  non-  \  c^  i^       q   -   « 

residence  under  43  Geo.  3.  c.  84.  J  **  "~*  3.  c  o. 

Continued  by  -  -  54  Geo.  3.  cc.  44.  54.  expired. 

— — ^  preventing  vexatious  suits  under  43  Geo.  1  --  ^       «        -^ 
41        ay,    c  'J  r54  Oeo.  3.  c.  54, 

3.  c.  84.  for  non-residence        -  J 

— —  explaining  and  amending  act  relating  to  1 

spiritual  persons  holding  farms,  and  for  >54  Geo,  3.  c.  175. 

enforcing  residence  for  one  year  J 

Continued  until  5th  April,  1817,  by        56  Geo.  3.  cc  6.  &  123. 
•^^-^— >  consolidating  and  amending  laws  relat- 1 

ing  to  spiritual  persons  holding  farms,  1 57  Geo.  3.  c.  99. 

and  fur  enforcing  residence       -  J 


} 


E. 

E. 
£. 

£. 


E. 


E. 


J 


E. 


Repealed,  and  other  provisions  made 
by  - 
rendering  acts  more  effectual  for  pro- 
moting residence,  by  providing  houses, 
&c  for  benefices 


Bcsidenoe,  making  better  provisions  for  the  resi- 
dence of  the  clergy      « 


Riding-horse,  granting  exemption  from  daty  for 
one  -  -  -  -  - 

Repealed  by  - 
Provisions  now  in  force 


>  1  &  2  Vict  c.  106. 

7  Geo.  4.  c.  $6, 

1  &  2  Vict,  c  106. 

2  &  3  Vict  c.  49. 

3  &  4  Vict  c.  20.  8.  5. 
3  &4  Vict  c.  60.  8.21. 
3  &  4  Vict  c.  86.  s.  2. 

3  &4  Vict  c.  113.  S.34. 

4  &  5  Vict  c.  39.  ss.  9,  la 
23  &  24. 

5  8c  6  Vict  c.  26. 


E. 


} 


E. 


E. 


E. 


]" 


Geo.  3.  c.  40. 


43  Geo.  3.  c.  161. 
4&5  Gul.4.  c73. 


J 
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TsMrORAL 

OrricKK. 


Not  bound  to 
appear  at  the 
tourn  or  leet. 

Exempted 
from  herunji^  on 
juiitfUb 


2.  Tempoiial  Offices. 

<*  The  common  law,  to  the  intent  that  ecclesiastical  persons  might  the 
better  discharge  their  duty  in  celebration  of  divine  service,  and  not  be 
entangled  with  temporal  business,  hath  provided,  that  if  any  of  them  be 
chosen  to  any  temporal  ofRce,  he  may  have  his  writ,  de  clerico  infra  sacros 
ordines  constituto  non  eligendo  in  oAicium,  &c.  and  thereof  be  dis- 
charged." (1) 

If  a  man  hold  lands  or  tenements,  by  reason  whereof  he  ought  to  serve 
in  a  temporal  ofRce»  yet  if  he  be  made  an  ecclesiastical  person  within  holy 
orders,  he  ought  not  to  be  elc  cted  to  any  such  office ;  and  if  he  be,  he 
may  have  the  king's  writ  for  his  discharge  (2) :  notwithstanding  that  it  be 
an  office  which  he  may  execute  by  deputy.  (3) 

The  kings  of  England  have  always  asserted  and  exercised  a  right  to 
employ  what  subjects  they  pleased,  of  the  clergy  as  well  as  laity,  in  any 
post  of  civil  government  (4-) :  thus,  many  clergymen  have  been  chancellors 
tteasurers,  and  even  chief  justices  of  tlie  King's  Bench,  and  consequently 
must  have  acted  as  judges  in  cases  of  life  and  death. 

By  Stat  52  Hen.  3.  c.  10.  religious  men  and  women  were  exempted  from 
the  tourns  of  sherifls  (5)  ;  and  consequently  were  not  bound  to  appear  at 
the  leet  or  view  of  frankpledge.  (6) 

By  Stat.  6  (ico.4.  c.  50.  s.  2.  clergymen  in  holy  orders  have  been  exempted 
from  serving  upon  juries.  (7) 


FatcnoM  raou, 

AND   LlAMI.1- 
TIK»  TOiToLLa. 


3.  Freedom  from,  and  Liabilities  to,  Tolls. 

Amongst  the  Saxons,  the  lands  of  the  clergy  were  cliarged  to  castle* 
nnd  bridges,  and  exjK-ditions,  but  after  the  introduction  of  the  Uomish 
canon  law  they  obtained  exemptions. 

Anciently*  clergymen  wore  not  burdened  in  the  general  charges  with  the 
laity  of  the  realm,  unless  specially  named  and  expressly  chargeil  by  statute.(S) 
But  the  contrary  doctrine  now  prevails,  and  cicrgymen  are  liable  to  all 
charges  by  act  of  parliament,  unless  they  are  specially  rch'ased.  (9) 

The  clergy  are  exempted  from  paying  toll  at  turnpike  gates  ulien  on 
laiochial  duty.  (10) 


PaiviLrci 
raou  A  a  REST 

OW  Cl«|L 

I'aocsn*. 


4.  Privilege  from  Arrest  on'  Civil  Process. 


By  Stat.  9  Geo.  4.  c.  31.  s.  23.,  "  if  any  person  shall  arrest  any  clergyman 

StJt.  9  Geo.  4.    upon  any  civil  process  while  he  shall  be  perfonning  divine  service,  or  siialK 
c  SI.  t.  23. 

(1)1  Inst.  97. 
(!')  'J  IbM.  3. 


( '\ )  Dftr'Jurd  (  Case  nftht  ^Icar  •»/),  2  Str.        j  p.|. 


(7)  ViMc  lieccher'a  cage,  A  Leon.  IDOL 
(8)2  li:&t.  3.    Gclolpluii's  llepcrtonun 


HOT. 


Cr»>    Jr,h    X.  Hachtthr,    ?*    Kcb.    4T/f.      1 


£'J1.  pi.  :'.  ,       ,.,        ,,        in.i:»\  I.::w, -I:!).     'J  Ii;>t,  TM. 

,     ,    ,..,  (10)   I  lie   Stat.  J  Ojj.  ■}.    c.  1:25.    kS.  32 


tij»   ll/iJ.  -1.     yeuw.thiT  .nr.«l  Sljp.-.iri.s'       ^*  i> •*• 
Hut.  of  licrtUc'lis.  lOJ.  4l;j.  ■;:<y. 
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with  the  knowledge  of  such  person,  be  going  to  perform  the  same,  or  re-  Privilege 

taming  from  the  performance  thereof,  every  such  offender  shall  be  guilty  '*°^  Akrist 

of  a  misdemeanour,  and  being  convicted  thereof,  shall  suffer  such  punish-  Process. 

menl,  by  fine  or  imprisonment^  or  by  both,  as  the  Court  shall  award."  


5.  Apparel  and  Recreations. 

The  canonical  habit,  properly  speaking,  is  that  which  is  enjoined  by  the 
canons  of  the  church.  But  in  a  matter  so  fluctuating  as  that  of  dress,  it  is 
impossible  to  lay  down  rules  for  apparel  in  one  age  which  will  not  appear 
ridiculous  in  the  next.  Under  such  circumstances  the  general  rule  can 
only  be,  that  clergymen  ought  to  appear  in  such  habit  and  dress  as  shall 
comport  with  gravity  and  decency,  without  effeminacy  or  affectation.  (1) 

It  has  been  stated  (2)  that,  ^'  by  the  common  law  of  the  land,  clergymen 
may  use  reasonable  recreations,  in  order  to  make  them  fitter  for  the  per- 
formance of  their  duty  and  office. 

^  And  albeit  spiritual  persons  are  prohibited,  by  the  canon  law,  to  hunt, 
yet  by  the  common  law  they  may  use  the  recreation  of  hunting.  And 
ifter  the  decease  of  every  archbishop  and  bishop  (amongst  other  things) 
the  king,  time  out  of  mind,  hath  had  his  kennel  of  hounds,  or  a  com- 
position for  the  same."  (3) 


ApPARXt  AND 
RzCRZATIOlfS. 


6.  Canon  75. — Clergymen  to  shun  Vicious  Excesses. 

By  canon  ?«>•  ''  no  ecclesiastical  persons  shall  at  any  time  other  than  for 

their  honest  necessities  (4),  resort  to  any  tavern  or  ale  houses,  neither  shall 

tliey  hoard  or  lodge  in  any  such  places.     Furthermore,  they  shall  not  give 

themselves  to  any  base  or  servile  labour,  or  to  drinking,  or  riot,  spending 

their  time  idly  by  day  or  by  night,  playing  at  dice,  cards,  or  tables,  or 

any  other  unlawful  game.     But  at  all  times  convenient  they  shall  hear  or 

mad  somewhat  of  the  Holy  Scriptures,  or  shall  occupy  themselves  with 

^uie  other  honest  study  or  exercise,  always  doing  the  things  which  shall 

appertain  to  honesty,  and  endeavouring  to  profit  the  church  of  God,  having 

always  in  mind  that  they  ought  to  excel  all  others  in  purity  of  life,  and 

»bould  be  examples  to  the  people  to  live  well  and  christianly,  under  pain 

of  ecclesiastical  censures,  to  be  inflicted  with  severity,  according  to  the 

qualities  of  their  offences."  (5) 


Canon  75.  '" 
Clergymen  to 
SHUN  Vicious 
Excesses. 


H)  MoKt  of  the  peculiar  habits,  in  the 
church,  in  the  courts  of  justice,  and  in 
the  unircrutics,  were  formerly  the  common 
hahit  of  tho  nation,  but  have  been  retained 
by  {lersons  occupying  places  of  importance, 
M  havin;r  an  air  of  antiquity,  and  tlicreby 
eonducins  to  attract  veneration. 

(2)  3  Burn's  E.L.357. 

(3)  Ibid. 

(-1 )  Other  tkanfivr  their  honest  necctfUiet  : 
*-  This  was  ao  aacient  la\?  of  tho  Church 


of  England,  enacted  in  the  council  of  West- 
minster, 1 175,  and  transferred  from  the  third 
council  of  Carthage.  (^Spel.  v.  2.  p.  104.) 
Clerici  in  sacris  ordinibus  constituti,  edendi 
vel  bibendi  causa  taburnas  non  ingrediantur, 
nee  publicis  i>otatiunibus  inter  siut,  nisi 
peregrinutionis  necessitate  compulsi.  Si 
quis  veru  tale  quid  feccrit,  aut  ccsset,  aut 
dcponatur. 

(.5)  It  mav  not  perhaps  be  incx|)edient 
to  cite  the  following  rules  of  the  canon  law, 
concerning  the  regularity  of  the  clergy,  and 
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Cksos  7u. 

(.'l.ERGYMEW   TO 
SHUN   Vll  lOL'b 

ExrrssLM. 

DriiiikcnncKS, 
and  iiuliTcnt 
cuiuluct,  dc- 
iiUMnour,  and 
language. 


In  Btirfler  v.  Speer  (1),  which  was  a  cause  of  office  promoted  by  Mr. 
Burder,  secretarj'  to  tlie  Bishop  of  Winchester,  against  the  Reverend  Wilfred 
Speer,  perpetual  curate  of  Thames  Ditton,  Surrey,  "  for  being  on  habitual 
drunkard,  and  for  Iiaving  been  repeat<?dly  guilty  of  the  crime  of  drunken- 
ness ;  and  also  for  having  been  frecjuently  guilty  of  indecent  conduct,  de- 
meanour, and  language,  in  the  church  of  the  perpetual  curacy,  as  well  in 
and  during  the  perfonnance  of  divine  offices  and  services  in  the  church 
as  before  and  after  the  i)erformance  of  such  divine  services  and  offices. 


the  punishments  to  be  inflicted  for  irregu- 
larity. 

///  ./ante  .* —  Presbyter,  si  u  plebe  »ibi 
coinmissn,  mala  opinione  infumatus  fuerit, 
et  epificopuH  Icgitimis  testibus  approbarc 
non  |K)tUtfrit,  suspcndatur  usque  ad  dignam 
satisfactionem,  ne  i>upulus  Hdellum  in  co 
Kcandalum  patiatur.  Digna  vcrosatisfactio 
est  (fflcut  a  majoribus  constitutum  esse  do- 
eettir)  qu.indo  sive  secundum  canones,  sive 
ad  arbitriuni  cpiscopl  septem  sibi  collegas 
adjungit,  ct  jurat  in  sacrosancto  I'vangelio 
coram  ptisito,  quod  crimen  sibi  illutum  non 
perpctravit.  Kt  hac  satisf^tione  purgatus, 
Kecuru  deinceps  suum  exequatur  uDicium. 
Caus.  'i.  q.  3.  c.  l.S. 

Presbyter,  vol  quilibct  sacerdos,  si  a  po- 
pulo  aceusatus  fuerit,  ct  ccrti  non  fuerint 
testes,  qui  crimini  illatu  approb;.>nt  verita- 
toni,  jusjunuidum  in  mc<Uo  crit,  ct  ilium 
testcm  profcrat  de  innoceutix'  su;r  puritatc, 
cui  nuda  et  apcrta  sunt  u:nnia.  Ibid. 
c.  .'. 

Btuif-tintf  of  thrir  wivkitlneit  : —  (^uain  sit 
grave  crimen  in  clericis  cum  male  fecerint 
gloriari,  nullum  sana?  mentis,  igiiorat.  Ac- 
ci>pirnus  s.me,  quod  cum  P.  l),.».LTicn.  1*. 
Hliam  suam  cuidam  I.  nomine  trididerit  in 
uxorcm,  P.  liiaconus  non  erubuit  ptd>lice 
CfHifitcri  su  muliercm  pr.Tciictani  cirnaliter 
cognovissc  :  uiidr  facttmi  est,  (|uod  vir  ad 
propria  earn  reinitteret,cui  fuerat  matrimo- 
nialitiT  copulata.  Idccxpie  mandamus 
quatcnus  si  tibi  conntitcrit  de  pra-mi^sis, 
npiH'lJ.itione  ccssante  prnL-fatum  clericum 
otiicio,  L't  licneficio  siispcndvru  non  post- 
ponas  :  compellcns  virum,  ut  uxorem  suam 
rt'cipiat,  eiquo  (sicut  justum  c*st>  oflicium 
.idhibcat  mirit.de.    Kxtra.  1.  o.  t.  ::i.  c. ;». 

Ftirnicatinn  : —  Si  <|uis  e]iiscopus,  aut 
presbyter,  aut  diac.mus  post  di.iconii  ;jra- 
dum  acceptum  fuerit  fornieatus,  aut  xwiv- 
ehatns.  depoiiatur,  et  al>  ecelesia  projeetus 
inter  laieos  agat  pa^niteiili  im.  J);»-t.  81. 
c.  l:i. 

Drtinkt^nn^ix : — A  crapula.  ct  ebrietate 
onmes  e'.eriei  diligcnter  ab^tineant :  undo 
viiium  sibi  temperent.  ct  se  vino:  nee  ad 
liilM.>iidum  ijuivpiam  incitetur :  cum  ebrietas 
ct  iiK-iitis  indue  it  exilium,  ct  liMtiinis  pro- 
voeit  iiireiitiviim.  I'udo  illu:ii  ahu^um 
penitiis  ileri-rnirnus  aboirn<lu:n,  quo  in  qui- 
b-.i'I  iTii  ji  rt'iiii^  ;,d  piiti's  .-ui'iaL^,  '.'.lo 
ni  ..111  v...  ol>l'^-..:'.l  juil.itor^^  .  «t  ille  jndieio 
t.iliu;n  plus  l.t-.i-latur,  t\\n  plures  inebriat,  et 
c;diccsfu';:u:»Jiorestxhaurit.     Siqu  •  aut^-m 


super  his  so  culpabilem  exhibuerit,  nisi  k 
superiore  commonitus  satisfeeerit,  ah  oflSrio, 
vel  bcneficio  suspendatur.  Extra.  1.3.  t.  J. 
e.  14. 

Fetuts  of  mirth  and/ttUity  :  —  Prvsby  tcrit 
diaconi,  subdiaconi,  vel  deineqis  quibm 
ducendi  uxores  licentia  non  est,  ctiam  ali^ 
narum  nuptiarum  eritcnt  convivia :  ncc  his 
coetil)us  miseeantur,  ubi  amatoria  cantan* 
tur :  et  turpia,  aut  «l»scceni  motus  corporum 
cboreis  et  Kaltationibus  efferuntur:  DC  au- 
ditus,  aut  obtutus  sacris  mysteriis  deputati, 
turpium  spectaculorum,  atque  ▼crbonna 
contagione  i)olluantur.     Dist.  34.  c.  ]9. 

Striker  :  —  Si  (}uis  in  aliquo  gradu  sacro 
percussor  extiterit,  corripiatur  a  crimine: 
et  si  se  non  cmendavcrit,  de]>onatur.  £s- 
tra.  1.  5.  t.*25.  c.  1. 

Sutnrt/  :  —  Sicut  te  accepimus  referentc*: 
et  infra.  Fraternit^.ti  tua*  mandamus,  qus- 
tenus  elericis  in  sacris  ordinibus  constitutis. 
talK'llionatus  otHeiuni,  per  beneficioruin 
subtractionem  appellatione  postpo^ita,  in- 
tcrJicas.      Kxtrn.  1.  [i.  t.  .>0.  c.  ,*<. 

KxtrcUint/  kurgertf  nthrrieise  than  far  cAo- 
rity  :  —  Tua  nos  duxit  fraterniias  consulcn. 
dos:  ct  infra.  Qu:i*sivisti,  quid  sit  dc  quo- 
dam  monacho  sentiendum,  qui  crvdcns  se 
qu:indam  mulierem  a  gutturis  tumore  cu- 
rare, ut  cliirurgus  cum  fcrru  tumurem  iihim 
nperuit :  et  cum  tumor  aliquantulum  re- 
s^-divset.  ipse  muiieri  pra*ccpit,  ne  so  ronto 
exponeret  uUo  ino<lo,  ne  forte  vcntus  subio- 
trans  gutturis  aperiionem,  sibi  c.tu<kam  mor- 
tis inferrct :  se<l  mulicr  (ejus  mandatocon* 
tempto)  dum  mi'ss'.*s  colligeret,  ventosecx- 
])osuit  incaute,  et  sic  per  aiiertionem  gut- 
turis,  sanguis  multus  efflux  it,  ct  mulier 
diem  ultimum  sic  sinivit :  L'tnnn  TideliccC 
cum  pra'dictus  monacbus  sit  Mcerdo*,  liceat 
ei  sacerdotal 0  ollicium  excrcere  ?  Nos  igi- 
tur  fraternitati  tua»  respondemus,f|uod  hcct 
il)se  monachus  !iiultum  deliquerit  aii\.num 
offlciuTu  iiMir^iamlo,  <|uod  sil>i  minimu  con- 
gruebat :  si  tamen  cau^^a  pietatis.  et  non 
cupiditatis  id  egcrit,  ct  peritus  erat  in  exer* 
citio  chirurgiaN  omnemque  studnit,  quam 
debuit,  diligent  lam  adhibere,  mm  est  ex  co, 
quod  per  rulpam  mulieris  contra  consilium 
ejus  nccidit,  adco  rpprobandus  quod  non 
]}(r^i  satisfactionem  condignam  cum  co  mt- 
sericorditer  agi  possit.  ut  divina  valeat  ce- 
I  brare  ;  alioqisin  iiili.rdicer.d.i  est  ei  s:uiT- 
(io:  ills  firdinisc\ecutio  de  rigorc.  Lxtr^ 
1.  .-.  t.  V2,  c.W. 

(1)1  Notes  of  Casvt  EccKsIasiicvlf  S9. 
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The  suit  was  brought  by  letters  of  request  from  the  commissary  of  the  Canom  75. 
Bishop  of  Winchester.  CLmr^-MF.N  to 

f^  ^  SHUN    VICIOUS 

This  case  involved  no  subtle  principles  of  law,  but  was  merely  a  question  Kxcessfs. 
of  evidence,  viz.  whether  the  defendant  was  guilty  of  drunkenness  or  not.     T~;        t  ~f^ 

Sir  Herbert  Jenner,  inter  alia,  observed,  '*  Upon  the  whole  of  the  case,  I   Sir  Herbert 
tm  clearly  of  opinion  that  the  evidence  is  sufficient  to  establish  the  charges  J^'""^*' '"  ^*"^' 
made  against  Mr.  Speer;  that  if  he  is  not  proved  to  have  been,  in  the  strict    ""  *  *^ 
sense  of  the  term,  an  habitual  drunkard,  he  is  proved  to  have  been  fre- 
quently guilty  of  the  crime  of  drunkenness;  and  it  is  not  necessary,  that  every 
article  should  be  proved  to  its  full  extent ;  it  is  quite  sufficient  if  the  eccle- 
siastical offence  be  made  out  distinctly  by  the  evidence  taken  upon  the  What  will  be 
articles.     I  am  also  clearly  of  opinion,  that  Mr.  Speer  is  fully  proved  to  sufficient  evi- 
have  been  rendered  incapable,  from  the  effect  of  liquor,  of  performing  the  bUsh  drunken- 
duty  of  the  parish  church  in  a  proper  and  seemly  manner ;  and  further,  that  "css. 
he  has  gone  the  length  of  performing  it  in  an  indecent  and  irreverent  man- 
ner,  and  that  the  natural  consequence  has  been,  the  withdrawal  of  several  of 
the  parishioners  from  attendance  at  their  parish  church ;  and  I  think  if  some 
fteps  had  not  been  taken  to  check  his  proceedings,  they  must  have  led  to  its 
entire  desertion.     It  is,  therefore,  due  to  the  attendants  at  the  church,  that 
the  Court  should  pronounce  a  sentence  that  shall  have  the  effect  of  prevent- 
mg  the  recurrence  of  these  improper  proceedings  and  exhibitions,  and  give 
this  gentleman  an  opportunity  to  amend  his  conduct. 

"  Before  I  proceed  to  pronounce  that  sentence,  I  will  notice  certain  inter-  Objectionable 
rogatories  (upon  which  the  Court  has  been  called  upon  to  pronounce  its  J^  wTtncsseT** 
opinion)  administered  to  some  of  the  witnesses  examined  upon  the  articles. 
The  object  with  which  I  refer  to  these  interrogatories  is  to  point  out  the 
impropriety  of  imputing  to  witnesses  of  highly  respectable  character  the 
charges  to  which  I  have  adverted,  namely,  of  acting  from  malice  and  private 
revenge,  and  of  entering  into  a  conspiracy  against  this  gentleman,  and 
tttempting  to  support  such  proceeding  by  evidence  which  is  false ;  in  fact, 
of  having  brought  forward  these  unfounded  accusations  to  asperse  his  cha- 
racter.    Now,  I  repeat,  that  a  more  improbable  case  of  conspiracy  can 
hardly  be  imagined.     I  am  not  orepared  to  say,  that  it  is  not  open  to  a 
party,  if  he  chose,  to  impute  malice,  and  resentment,  and  spite,  to  in- 
dividuals by  whom  he  suggests  that  he  is  persecuted.     I  have  great  diffi- 
culty in  saying,  that  the  Court  ought  to  prescribe  any  rule  by  which  counsel 
should  be  governed  in  settling  interrogatories,  upon  such  suggestions  from 
their  clients,  fortified  by  their  strong  asseverations  of  innocence.    I  feel 
great  difficulty  in  saying  what  is  the  course  which  should  be  pursued,  as  the 
Court  cannot  know  what  the  individual  circumstances  of  the  case  may  be ; 
and  it  must,  I  am  afraid,  be  left,  in  each  case,  to  the  discretion  of  counsel 
—  that  discretion  which  they  are  bound  to  exercise  for  the  advantage  of 
their  client,  as  well  as  with  respect  to  the  general  interest  of  society.    I  must 
leave  it  to  the  good  taste  and  discretion  of  counsel  in  what  cases  they  will 
be  justified  in  imputing  to  witnesses  improper  motives  towards  individuals. 
This  Court  has  not  the  means  of  stopping  counsel  in  administering  interro- 
gatoricf,  as  in  a  court  of  law,  where  questions  are  put  viva  voce,  and  where 
probable  proof  of  a  conspiracy,  if  it  exist,  may  be  obtained  at  the  moment. 
I  can  only  say,  that  I  disapprove  of  the  nature  of  the  interrogatories  in  this 
becanse  I  see  that  they  arc  without  a  shadow  of  foundation  in  fact. 
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Canon  '!'». 

Cl.KRGYMKK   TO 

Ain'N  VinoL']! 


^\lien  a  case 
depends  upon 
rharji^eii  of  con- 
spiracy and 
perjury  a;rainst 
a  number  of  in. 
dmdualsi  it 
aiwavs  creates 
a  suspicion  in 
the  mind  of  the 
Court,  that  the 
case  haa  no  sub- 
stance or  foun- 
dation. 


What  can  I  say,  but  that  counsel  should  not  lend  themselves  to  attacks  upon 
witnesses,  by  means  of  interrogatories  which  impute  improper  motive*  to 
them,  of  which  there  is  no  proof  ?  I  can  only  express  my  disapprobation 
of  such  interrogatories  when  they  are  brought  to  my  notice,  and  from  the 
facts  before  me.  I  have  seen  in  this  case,  with  great  regret,  that,  from 
assurances  given  to  counsel  of  innocence  of  the  charges  imputed  to  their 
client  —  for  they  must  have  been  grounded  upon  those  unfounded  assurances 
and  upon  statements  that  there  were  grounds  for  imputing  the  charges  to 
bpitc  and  malice  —  the  counsel  have  been  induced  to  sign  these  iuterroga^ 
tories.  1  cannot  lay  down  any  rule ;  I  can  only  express  my  hope  that 
counsel  will  govern  themselves  by  what  they  consider  right;  for  I  can  assure 
counsel  on  both  sides,  that  they  can  produce  no  other  effect  upon  my  mind 
than  a  prejudice  against  the  person  by  whom  these  interrogatories  are 
administered,  provided  they  do  not  show  that  the  persons  to  whom  they  are 
addressed  have  been  actuated  by  improper  motives.  Whenever  a  case  is 
made  to  depend  upon  charges  of  conspiracy,  perjury,  and  subornation  of 
perjur}',  against  a  number  of  individuals,  whether  in  high  or  low  life,  it  always 
creates  a  suspicion  in  the  mind  of  the  Court,  that  that  case  has  no  substance 
or  foundation.  I  can  say  no  more  upon  this  subject,  than  to  express  a  hope 
that  counsel  will  abstain,  as  far  as  they  possibly  can,  from  putting  interroga- 
tories which  in  substance  or  language  they  may  consider  as  conveying  im- 
putations upon  individuals,  in  whatever  situation  those  individuals  may  be. 
••  With  respect  to  the  sentence,  I  have  endeavoured  to  find,  if  possible* 
any  circumstances  which  might  justify  the  Court  in  passing  one  less  severe 
than  that  which  it  has  been  accustomed  to  pa:^s  in  cases  of  this  description. 
I  have  considered  whether  there  is  anytiiing  from  which  the  Court  can  sup- 
])Ose  that  this  gentleman  has  shown  any  symptoms  of  contrition ;  but,  un« 
fortunately,  I  am  bound  to  say  that  the  circumstances  show  no  ground  of 
mitigation.  From  beginning  to  end,  he  has  denied  the  charges ;  and  it  is 
suggested  that  they  are  founded  in  malice,  and  therefore  there  is  nothing  of 
wliich  he  has  to  repent;  as  no  fault  has  been  committed  by  him,  there  is 
nothing  for  which  he  is  to  express  contrition.  I  am  bound,  therefore,  to 
pronounce  that  sentence  wliich  the  Court  has  been  in  the  habit  of  doing  iu 
cases  of  this  kind  —  such  a  sentence  as  will  give  the  party  opportunity  of 
amendment  —  namely,  suspension  for  three  years.  The  party  will  therefore 
be  suspended  oflicially  and  beneficially  for  three  years ;  and,  as  is  the  usual 
course,  until  he  produces  a  certificate,  from  three  beneficed  clergymen, 
that  he  has  been  of  good  conduct  during  that  time ;  and,  as  a  ncK^essary 
conseqnenee,  I  am  under  the  necessity  of  condemning  him  in  the  costs 
incurred  in  these  proceeding^:." 


TiiR  Ciiracii 

DisirifLixE 

Act. 


7.  The  Ciiuiicii  Discipline  Act.  (1) 

Stat  3  k  V  Viet.  c.  Sf?.,  after  reciting'  that  the  manner  of  proceeding 
in  causes  for  the  <'orrection  of  clerks  requires  amendment,  ('2)  enacts,  that 


(1)    /'///••tit.    IJaitism — liaAui.iNr:  AND 
Smitinc —  IJc  am.  —  DnikAHArioN.^  Diu. 

I'KIVA  rXf»N  —  l)l  I.  \PIIjATIO.\s  —  DlsrFXSATlOK 
ExcnSIMI   NKATIOX MaMiAML'S  —  ^I.Va- 

tiAGE— I'aomBiriosf  —  Tt'iuc  Wonsiixr — 


QrARK  iMfF-iiiT — Seqi'zstratiox — SfMoyr 
—  Sl'spfnmon  —  Visitation. 

(•-M  In  S-jntlerf  v.  Jfead  (3  Curt.  47.), 
Sir  Herbert  Jenner  Fust  gave  the  follow- 
ing   opinion    rvsi>€cting    the  phnucology 
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.  7-  c.  i^  entitled  "  An  Act  for  bishops  to  punisb  priests  and 
r  religious  men  for  dishonest  lives,"  shall  be  repealed,  (i) 
By  slat.  3  &  -i  VicL  c.  86.  s.  2.,  "  unless  it  shall  otherwise  appear  from 
t  cantekt,  the  term  '  preferment,'  when  used  in  this  act,  shall  be  con- 
rued    to    coinpreliend   every  deanery,   archdeaconry,  prebend,  canonry, 
See  of  minor  canon,  priest,  vicar,  or  vicar  choral  in  holy  orders,  and 
precentorghip,    treasurership,    sub-deanery,    ehancellorship   o(  the 
church,  and  other  dignity  and  office  in  any  cathedral  or  collegiate  church, 
and  every  inaatersliip,  wardenship,  and  fellowEhip  in  any  coUegiote  church, 
I  all  benefices  with  cure  of  souU,  comprehending  therein  all  parishes, 
I  perpetual  curacies,  donatives,  endowed  public  chapels,  parochial  cliapelries, 
d  cbapelries  or  districts  belonging  to  or  reputed  to  belong,  or  annexed  or 


St>i.»&4Vici. 


I  One  Churth  Discipline  Acl :  -  "  Un. 
idlj  Ihv  pbriwology  ot  the  acl  is  noL 
b  ih  unlm  the  act  liul  b«eu  puued  in  s 
twTTi  would  have  been  pemiilted  to  r*^ 
BBin.  It  it  cleu,  that  the  ume  wasds  are 
anl  in  different  leniet  in  dilTunml  iiarU  of 
Ibe  act :  for  eiample.  In  tbe  I3lh  section, 
•tiich  directs  the  liiihop  to  send  letters  of 
nqucM  U>  thia  court,  the  words  ■  first  in- 
ttaDce '  ore  used  in  s  different  sense  from 
Ibai  in  vbich  Ihey  are  used  in  the  15th 
■actiooj  fot  the  I5lh  leclion  enaclih  '  that 
R  ihall  be  lawful  fur  anj  party,  who  shall 
IhinL  binuclf  aggrieved  bf  the  Judgment 
■  e  first  instancr;  bj  the 
Court  or  Appeal  of  Ibc 
il  from  lucb  Judgment, 
and  sicb  appcd  shall  be  to  the  archbishop, 
mi  diall  be  heard  before  the  Judge  of  the 
Cotm  of  Appeal  of  tlie  proTioec'  Now. 
Acre  Ibc  voids  >flnit  instance' cannot  mean 
tke  iMMie*,  but  the  senlenee  on  the  Grat 
t— lim  of  the  cause.  So  they  are  used  in 
a*  UttPT  part  of  the  onie  n-ction.  '  When 
Ok  cmiBC  shall  ban  been  heard  and  de- 
isfiilMrt  ia  the  first  inttaacc  in  the  court 
of  tbe  Brdibiahop.'  By  these  wordi,  the 
«(M  nwuting  is  not  intended  to  be  cun- 
ymfi  in  ibc  two  aections.  What  I  undrr- 
■miiI  bj  tbem  ia,  lliat  at  anj  time  before 

klii^Btry,  the  bishop  may  send  the  case  up 
^^bc  heaid  elsewhere. 

(1)  Fram  a  return  to  tbe  House  of  Com- 
lenain  1M6,  of  tbe  number  of  suiu  under 
te  Cbureb  Discipline  An,  it  appears  that 
mn  had  up  to  that  pciiod  been  fourteen 
■  ■  tuled  in  the  Arches  Court  of  Can- 
n  two  of  which  suiu  the  offences 

■iMd.on  Uie  19lh  of  March,  1S4G,  un- 
niNd  Tiere  wm  one  suit  in  the 
e  Of  Bath  and  Wells,  seven  in  the 
•  of  Exeter,  and  three  in  Ihe  dioccu 
I  d  UbNKVrtn  and  Bristol  In  the  Court 
of  llw  BidiDp  of  Lincoln  preliminary  pro- 
raiillngi  were  only  taken  in  three  case^  and 
Ab  parties  accused  consented  to  abide  the 

r'gment  of  the  bishop.      In  the 
Bithop  uf  Korwich  tlicre  sas 


appca 


.    Ihe 


Dnfirmed, 


and    I 

Council.    A'like  suit  vai  instituted  againi 

dence  in  his  rectory  in  IS41.  In  the  Arches 
Court  of  Canleibury,  William  Hauktt 
Langleji  WBt  proved  guilty  of  brawling  in 
tbe  parish  church,  and  suspended  ab  officio 
for  eight  months.  Htnry  Erikiat  Htad,  for 
publishing  a  letter  in  derogalion  and  dc- 
pming  of  the  Book  of  Common  l>rayer, 
WIS  suspended  al>  oOicio  el  benefieio  for 
three  years  ;  Henry  Nenthiee,  for  refusing 
to  bury  a  eorpw,  tftet  notice  and  warning 
given,  was  suspended  ab  officio  for  three 
months;  John  Hunt,  for  profane  curbing 
and  swearing,  and  lewd  and  indecent  con- 
duct and  conversation,  and  adultery,  or  in- 
continence, was  suspended  ab  officio  et 
lieneficia  for  three  years,  and  until  a  certifi- 
cate of  good  behaviour  and  morals  during 
EU^engion,  signed  by  three  treneficed  cler- 
gymen, should  be  produced  and  approved  of 
by  the  Court ;  JoAnJaiui,  tiyr  adultery  and  tut- 
nication,  was  suspended  ah  officio  et  bencGcio 
for  two  years,  and  until  acenificale  of  good 
behaviour  during  suspenuoR.  should  be  pro- 
duced;. Frtdtnck  Ookdn/.  for  having  pub- 
lished a  pamphlet  affirming  doctrines  con- 
trary to  the  orticlei  of  religion,  his  licence 
WHS  revoked,  and  bimiKlf  suspended  ab 
officio  until  be  retracted  his  errors;  WiUiam 
Cujr,  forliabitualand  t'tceasive  drunkeuDen, 
and  having  been  convicted  of  an  assault, 
was  suspended  ab  officio  et  heneiicio  for 
three  jears,  and  until  i  certificate  should 
Iw  produced  :  Artkur  Loflui,  fur  lewd  aud 
indecent  conduct  and  conversation,  adultery, 
fornication,  or  ineonlinenec,  was  deprived 
of  bis  preferment;  Hnny  CrtttwiU,  for 
i)uarrelliiig.  fighting,  and  habitually  swear- 
ing, frequenting  public  bouses,  aud  inloti- 

officio  ct  beneficiu,  and  until  a  certificate 
should  be  produced  of  good  behaviour  ;  and 
Haity  HtalhcoU,  for  having  been  convicted 

ofun  assault  with  an  inleul  to  commit  an 
unnatural  crime,  iuhibillon  from  eiercise  of 
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Thk  Church 

Duciruics 

Act. 

Definition  of 
the  terms 

preferment,** 

bishop,** 
**  archbishop,** 
and  «*  diocese.** 

Stat.S&4Vict. 
c.  86.  s.  3. 
If  a  clerk  be 
charged  with 
any  offence 
against  the  laws 
ecclesiastical, 
the  bishop  may 
iflsue  a  com- 
mission of 
inquiry. 


Uefusal  to  bury 
a  corpse  with- 
out the  produc- 
tion of  the  re- 
gistrar's certi- 
ficate uiider 
BUt.  6  &  7 
Gul.  4.  c.  86. 
punishable  an 


reputed  to  be  annexed  to  any  church  or  chapel,  and  every  curacy,  lecture 
ship,  readership,  chaplaincy,  office,  or  place,  which  requires  the  discharge 
of  any  spiritual  duty,  and  whether  the  same  be  or  be  not  within  any  exempt 
or  peculiar  jurisdiction  ;  and  the  word  '  bishop,'  when  used  in  this  act,  shall 
be  construed  to  comprehend  *  archbishop ; '  and  the  word  *  diocese,'  when 
used  in  this  act,  shall  be  construed  to  comprehend  all  places  to  which  the 
jurisdiction  of  any  bishop  extends,  under  and  for  the  purposes  of  stat.  1  A 
2  Vict,  c  106. 

By  Stat*  3  &  4  Vict  c.  86.  s.  3^  "  in  every  case,  of  any  clerk  in  holy  orders 
of  the  united  Church  of  England  and  Ireland,  who  may  be  charged  with  any 
offence  against  the  laws  ecclesiastical,  or  concerning  whom  there  may  exist 
scandal  or  evil  report  as  having  offended  against  the  said  laws,  it  Mhali  be 
lawful  (I)  for  the  bishop  of  the  diocese  within  which  the  offence  is  alleged 
or  reported  to  have  been  committed,  on  the  application  of  any  party  com- 
plaining thereof,  or  if  he  shall  think  fit,  of  his  own  mere  motion  to  issue  a 
commission  under  his  hand  and  seal  to  five  persons,  of  whom  one  shall  be 
his  vicar-general,  or  an  archdeacon  or  rural  dean  within  the  diocese,  for  the 
purpose  of  making  inquiry  as  to  the  grounds  of  such  charge  or  report : 
provided  always,  that  notice  of  the  intention  to  issue  such  commission  under 
the  hand  of  the  bishop,  containing  an  intimation  of  the  nature  of  the  offence, 
together  with  the  names,  addition,  and  residence  of  the  party  on  whose 
application  or  motion  such  commission  shall  be  about  to  issue,  shall  be  sent 
by  the  bishop  to  the  party  accused  fourteen  days  at  least  before  such  com- 
mission shall  issue." 

Under  this  section  the  powers  of  the  bishop  to  issue  a  commission  of 
inquiry  extend  to  any  offence  against  "  the  laws  ecclesiastical,*'  which  com- 
prehend the  statute  law,  common  law,  and  canon  law. 

The  Rev.  W.  Rawlings,  rector  of  Lansallos,  in  Cornwall,  having  refused 
to  bury  a  corpse  (2),  brought  to  the  parish  church  without  production  of  the 
registrar's  certificate,  under  stat.  6  &  7  Gul.  4.  c.  86.(3);  **  a  commission  of 
inquiry  was  issued  by  the  Bishop  of  Exeter,  under  the  Church  Discipline  Act, 


the  ministrr,  and  from  all  discharge  of  his 
clerical  office.  The  offences  in  the  diocese 
of  Exeter  were  for  publishing  the  banns  and 
solemnising  a  marriage  when  neither  of  the 
parties  lived  in  the  pari.sh ;  for  officiating 
without  the  licence  and  against  the  monition 
of  the  bishop ;  for  omitting  in  the  burial 
service  certain  parts  of  the  office  ;  and  for 
publiclj  reading  prayers,  &c.  in  an  uncon- 
secrated  building.  In  rhe  diocese  of  Glou- 
cester and  Bristol,  Harry  Gret/  was  sus- 
pended for  three  years  for  frequenting 
liouiie^  of  ill-fame  and  committing  fornica- 
tion ;  and  Gtorgt  Marcus  (TArcy  Irvine,  for 
celebrating  an  illegal  marriage,  was  sus- 
pended for  one  year. 

( 1 )  //  tkaUbe  lawful: — Under  thew  words 
it  is  compulsory  on  the  Binhop  in  every  case 
oi  a  Clerk  in  Holy  Orders  who  may  be 
charged  with  any  offence  against  the  Laws 
Ecclesiastical,  &c.,  on  the  application  of  any 


party  complaining  thereof,  to  issue  a  Con^ 
mission  in  the  manner  pointed  out  in  this 
section  :  —  for  as  a  general  principle*  it  may 
be  laid  down,  that  where  an  authority  is  to  be 
exercised  for  the  sake  of  justice  or  the  public 
good,  it  is  the  same  as  a  command ;  tbuii 
where  the  administration  of  justice  waaeoi»> 
cerned,  the  word  '*  may  *  has  been  bdd  to 
mean  the  same  as  the  word  **  shall.*' —  Rrt 
et  Rey.  v.  Barlow  2  Salk.  6Cr9.  Hex  v.  Fhek- 
wold  Incloture  ( CommUnonert  of)^:2  Chitt. 
251.  1  Saund.  57.  n.  (1 ).  7Bac.  Ab.  tit.  Sta- 
tute I.,  451 .  The  bishup  may,  however,  pn^ 
cced,  under  sect.  13.,  but  then  it  will  not  bt 
compulsory  upon  him  to  do  so,  the  words 
**  if  he  shall  think  fit.'*  in  that  section,  IcaYiflf 

it  discretionary  with  him  to  proceed  or  ool 

under  the  provisions  thereof. 

(2)  yidt  ante,  tit  BuaiAL. 

(3)  Iftid,  202,  203.     Stephens*   Ecclesi- 
astical Statutes,  I7:i6. 
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and  the  commissioners  having  reported  that  there  was  prima  facie  ground   The  Chur 
for  further  proceedings,  and  Mr.  Rawlings  having  thereupon  submitted  Jj,^*^""^* 

to  the  bishop's  judgment^  his  lordship  delivered  the  following  judgment : —  — '. _ 

**  This  is  a  proceeding  (at  the  mere  motion  of  the  bishop)  under  the  act  of  ^"^8™^*"*  < 
3  Sc4f  Vict  c.  86.,  intituled  "  An  Act  for  better  enforcing  church  disci-  Exeter  In  i 
pline,"  against  the  Rev.  W.  Rawlings,  rector  of  Lansallos,  in  the  county  of  ^a«?'^«^* 
Cornwall,  for  having  refused  to  bury  the  corpse  of  Jane  Rundell  Hutchens,        ^ 
which  was  brought  to  the  church  or  church-yard  of  the  said  parish  to  be  against  the  1 
buried,  on  Wednesday,  the  16th  of  June,  of  the  present  year.  (I)  ecclcsiastica 

<<  The  commissioners  appointed  under  the  statute  have  reported  that  there 
viprimd  facie  ground  for  instituting  further  proceedings ;  and  Mr.  Rawlings 
having  admitted  the  offence  charged  against  him,  and,  in  accordance  with 
tbe  sixth  section  of  the  said  act,  having  consented  to  the  bishop's  pro-> 
oouncing,  without  further  proceedings,  such  sentence  as  he  shall  think  fit, 
not  exceeding  that  which  might  be  pronounced  in  due  course  of  law,  tlie 
case  may  now  be  finally  disposed  of,  and  the  heavy  charges  which  could 
Dot  but  ensue  from  further  proceeding  in  it  may  thus  be  avoided. 

^  There  is,  too,  this  additional  satisfaction,  that  in  the  state  to  which  the 
matter  is  brought,  the  bishop  is  able  to  take  into  consideration  any  extenu- 
ating circumstances  which  may  have  been  disclosed,  and  so  to  award  a 
lighter  sentence  than  would  have  been  possible,  if  the  proceeding  had  been 
carried  further,  and  had  issued  (as  it  could  hardly  have  failed  to  issue)  in  a 
conviction,  for  in  such  a  case  the  68th  canon  peremptorily  awards  suspension 
from  the  ministry  for  three  months. 

<'  And  here,  in  the  outset,  I  think  it  right  to  state  the  reason  which 
determined  me  to  order  this  public  proceeding.  A  great  public  scandal 
bad  arisen  from  the  notorious  fact,  that  a  corpse  had  been  interred  in  the 
church-yard  without  the  performance  of  the  office  of  burial  by  the  minister, 
and  with  the  performance  of  some  rite  by  other  persons. 

"  Now  that  any  person,  other  than  the  minister,  should  presume  to  per- 
form any  rite  whatever  in  the  parish  church-yard,  is  manifestly  a  very  grave 
ofience,  not  to  be  justified  by  the  neglect,  however  grievous,  of  the  minister ; 
»till,  though  not  justified,  the  illegal  act  might  yet  have  been  so  far  provoked, 
as  might  make  it  more  proper  to  proceed  against  the  minister  for  his  own 
disregard  of  his  own  duty,  than  to  visit  the  offence,  which  he  had  caused, 
with  all  the  costly  proceedings  of  a  suit  in  the  Ecclesiastical  Court 

**  The  facts,  admitted  from  the  first  by  Mr.  Rawlings,  left  me  in  no  doubt 
that  the  offence  of  a  person  who  himself  interred  the  body  of  his  deceased 
grand-daughter,  singing  a  hymn  over  the  grave,  after  he  had  applied  to  the 
minister,  giving  due  notice  of  the  time  at  which  the  corpse  would  be  brought, 
and  after  tbe  minister,  being  present  when  the  corpse  was  brought,  had  re- 
fused to  perform  the  office,  was  not  such  as  demanded  all  the  severity  of 
the  law. 

"  On  the  other  hand,  the  conduct  of  Mr.  Rawlings,  which  had  caused  so 

grievous  a  scandal,  did  appear  to  render  a  public  investigation  indispensable. 

*•  The  commissioners,  in  reporting  their  judgment,  gave  permission  to 

Mr.  Rawlings  to  make  to  me  a  statement  in  extenuation  of  his  offence. 

**This  statement  is  in  substance  as  follows:  —  *  That  the  act  of  6&7 


(I)  1847. 
3q  4 
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Gul.  I-,  c.  86.9  requiring  that  a  certificate  of  registry  of  death  shall  be 
delivered  to  the  minister,  who  sshall  be  required  to  bury  a  dead  body,  Mr. 
Ilawlirigs  considered  that  he  had  a  legal  right,  even  if  he  was  not  legally 
bound,  to  demand  the  production  of  such  certificate  before  he  should  per- 
form the  ser>'ice ;  that,  under  this  impression,  he  has  always  required  the 
certificate  to  be  produced  before  he  performed  the  service,  and  that  this  his 
practice  was  well  known  to  his  parishioners,  especially  to  Mr.  Jonathan 
Couch,  the  grandfather  of  the  deceased,  who  took  on  himself  the  conduct 
of  the  funeral.  That,  on  the  corpse  being  brought  to  the  church-yard,  he 
was  present  in  his  surplice,  and  n^ady  to  perform  the  service,  but  that  the 
usual  inquiry  for  the  certificate  of  registry  being  made,  and  the  certiiicate 
not  being  produced,  he  said  that  he  could  not  legally  bury  the  corpse  with- 
out it^  but  requested  that  a  messenger  be  sent  for  it^  adding  that  ho  would 
wait  in  his  house  the  return  of  tiie  messenger.'  (This  very  important 
particular,  I  cannot  but  remark,  was  not  stated  by  Mr.  Rawlings  in  his 
previous  communication  to  me,  nor  does  it  appear  to  have  accompanied  his 
admission  to  the  commissioners.  But  the  statement  proceeds  to  say)  *  that 
he  retired  to  his  house ;  and  being,  on  the  reperusal  of  the  act,  satisfied 
that  he  might  legally  bury  the  corpse  witliout  requiring  the  certificate,  he 
proceeded  into  the  church  with  the  full  intention  of  burying  the  body ;  but 
that  as  he  heard  singing  in  the  church-yard,  and  as  a  psalm,  or  hymn,  is 
usually  sung  in  Lansallos  after  the  conclusion  of  the  funeral  service,  he  con- 
cluded that  the  body  was  already  interred,  and  therefore  went  away.'  He 
further  states  '  that  one  of  the  marginal  notes  to  the  27th  section  of  the 
statute  misled  him;'  which  note  runs  in  these  words,  'No  dead  body  to 
bfi  buried,  without  certificate  of  registrj',  or  of  inquest,  penalty  \0L\ 
adding  that  '  he  acted  xmder  an  honest  but  eiToneous  impression  and  be- 
lief of  the  duty  imposed  on  him  by  an  act  of  parliament,  the  wording  of 
which  is  so  ambiguous  as  to  give  ground  for  the  construction  placed  on  it 
by  him.' 

"  To  these  last  words  it  is  necessary  to  say  something,  and  the  nacre 
production  of  that  part  of  the  statute,  which  refers  to  tlie  matter,  will 
suffice.  *  Every  person  who  shall  burj-  or  perform  any  funeral  or  any  re- 
ligious service  for  the  burial  of  any  dead  body  for  which  no  certificate 
shall  have  been  duly  made  and  delivered  as  aforesaid,  either  by  the  re- 
gistrar or  coroner,  and  who  shall  not  within  seven  days  give  notice  thereof 
to  the  registrar,  shall  forfeit  and  pay  any  sum  not  exceeding  10/.  for  such 
oflfence.* 

"  If  these  words  be  deemed  ambiguous,  I  should  despair  of  any  others 
being  found  clear. 

"  As  to  the  error  of  the  marginal  note,  it  is  enough  to  say,  that  they  who 
are  content  to  read  their  duty  in  an  unauthorised  note  to  a  statute,  have  not 
much  reason  to  be  surprised  when  they  find  themselves  within  the  peril  of 
the  law. 

**  Still,  looking  at  the  whole  matter,  it  is  gratifying  to  see,  that  there  is 
very  sufficient  ground  for  visiting  the  ofience  with  much  lighter  eensure 
than  tlie  canon  would  require. 

**  The  most  unpleasant  aspect  in  which  the  case  presents  itself,  and  that 
wliicli  I  i\vvm  it  my  duty  to  impress  especially  on  the  attention  of  Mr. 
Raw  lings,  is,  the  greatly  disproportioncd  anxiety  evinced  by  him  to  escape 
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a  small  pecuniary  penalty  imposed  by  a  statute,  when  contrasted  with  the   The  Churci 
extreme  facility  with  which  he  set  at  nought  the  requisition  of  the  canon,    act!""^* 


Judgment  oi 
c 


and  of  the  book  of  Common  Prayer.     Surely  it  is  not  too  much  to  expect, 
that  when  a  grave  particular  of  the  regular  pastoral  duty  of  a  minister  is   thc^BUho^ 
in  question,  such  as  the  burial  of  a  parishioner,  he  ought  not  to  trust  lightly   Exeter  In  n 
to  a  marginal  note,  or  even  to  a  cursory  reading  of  words  in  a  statute,   f^f^'^^* 
which  might  seem  to  interfere  with  that  duty. 

*^  In  the  present  instance,  the  very  slightest  examination  must  have 
satisfied  an  ordinary  man  that  the  easy  requisition  of  the  statute  was  not  in 
any  degree  at  variance  with  the  plain  law  of  the  church. 

^  Upon  the  whole,  my  judgment  is,  that  Mr.  Rawlings  be  admonished, 
and  he  is  hereby  admonished,  not  to  offend  in  like  manner,  again,  and  that 
he  pay  the  costs  of  tiiis  proceeding." 

An  Ecclesiastical  Court  may  entertain  a  suit  against  a  clergyman  for  the   a  suit  may 

purpose  of  deprivation  or  suspension  from  his  ecclesiastical  preferment,  by  entertained 

reason  of  a  public  scandal  existing  against  him,  although  the  scandal  origi-  gy^^n,  coi^ 

nates  from  a  charge  which,  if  true,  would  constitute  a  criminal  offence  ceming 

cognisable  solely  in  a  common  law  court,  and  although  no  conviction  by   "^^^^^^^J^ 

the  common  law  is  pleaded.     Thus,  in  the  office  of  the  judge  promoted  by  dal  or  evil  n 

Border  Y, (1),  which  was  a  cause  of  office  and  a  proceeding  un-  port,  althouj 

the  scandal 

der  Stat.  3  &  4  Vict  c  86.,  and  was  brought  into  the  Court  of  Arches  by   t^ue,  would 
letters  of  request  from  the  Bishop  of  — ;  it  appeared  by  the  decree,   constitute  a 
which  had  issued  in  pursuance  and  on  acceptance  of  these  letters,  that  the   p""[*,*%^Ki 
reverend  gentleman   therein   named  was  called  on  to  answer  to    certain  solely  in  ace 
articles,  heads,  positions,  or  interrogatories,   touching  or  concerning  his  ^^^^  ^^^  coi 
deprivation  or  suspension  from  his  ecclesiastical  offices  and  preferment. 
The  object  sought  was  not  pro  salute  anima3,  or  pro  reformationc  morum  ; 
but  the  Court  was  asked  to  pronounce  a  sentence  of  suspension,  or  depri- 
vation of  his  clerical  functions,  as  against  this  gentleman. 

The  articles  were  given  in,  and  stood  for  admission ;  the  party  cited 
then  undertook  to  show  cause,  why  he  should  not  be  suspended  or  deprived 
from  the  exercise  of  his  ecclesiastical  offices  and  preferments,  and  so  the 
matter  came  before  the  Court.  The  articles  were  eighteen  in  number. 
In  the  first  place,  they  set  forth  that,  by  the  general  laws  ecclesiastical,  all 
clerks  and  ministers  in  holy  orders  were  enjoined  to  abstain  from  all  im- 
morality, obscenity^  and  indecency  whatever.  The  second  article  pleaded 
that  the  party  cited  was  a  priest  or  minister  in  holy  orders ;  and  was,  in  the 
year,  &c.,  duly  elected  one  of  the  perpetual  priests,  vicars  choral,  or  minor 
canons  of  the  said  cathedral  church.  The  third  article  exhibited  the  proper 
instruments  of  appointment  to  these  offices.     The  fourth  article  pleaded 

that  this  same  party  was  in  the  year licensed  by  the  Bishop  of to 

perform  the  office  of  lecturer  in  the  parish  church  of  he. ;  that  he  entered 
upon  the  duties  of  such  lectureship,  and  had  ever  since  continued  to  act,  and 
then  acted  as  lecturer  to  the  said  church.  The  fifth  article  exhibited  the 
episcopal  licence.     The  sixth  pleaded  that  the  party  was,  on  &c.,  duly 

admitted  and  instituted  to  the  vicarage  of .     The  seventh  exhibited 

the  usual  document  in  supply  of  proof.  The  eighth,  that  the  party  was, 
on  &c  duly  appointed  chaplain  to  the  county  gaol.     The  remaining  articles 

(1)  3  Curt.  822. 
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Till  CiiuRcu      ^^.l  fortjj  tJie  charges  brought  against  this  gontlcman,  and  detailed  the  facts 
j\t^j^  and  particular  circumstances,  whicli  were  when  proved  to  subject  him  to 

• . — —    deprivation  and  suspension. 

It  was  urged  that  these  articles  were  not  admissible,  because  the 
Court  was  incompetent  to  try  the  charge  on  which  the  suit  was  founded, 
and  was  therefore  prohibited  from  entertaining  it.  That  temporal  of- 
i\'nce9,  of  whatever  nature  they  be,  were  not  examinable  in  the  spiritual 
courts,  which  decided  on  written  evidence,  and  that  if  the  Court  had  juris- 
diction, every  archdeacon  had  the  same  authority.  That  the  Court  of 
Arches  could  take  no  cognisance  whatever,  either  for  examining  into  a 
charge,  or  ])unishing  a  party  if  convicted  in  a  temporal  court.  As  re- 
garded a  clergyman,  the  Court  of  Arches  had  no  jurisdiction  to  examine 
into  a  temporal  ciime,  in  the  first  instance ;  but  that  if  the  party  be  cou- 
victed  in  a  temporal  court,  there  arose  out  of  that  conviction  a  fame  or 
scandal,  which  the  ecclesiastical  court  might  take  cognisance  of,  in  order  to 
found  a  suit  for  punishing  the  party  by  ecclesiastical  censures,  by  sus- 
pension, or  by  deprivation.  That  the  scandal  in  this  latter  case  arose  out 
of  the  conviction,  not  out  of  the  charge ;  and  that  the  law  considered  every 
party  charged  to  be  innocent  until  he  be  proved  guilty,  and  that  the  only 
legal  proof  of  guilt  was  a  conviction  by  oral  evidence  in  a  temporal 
court.  (1) 

It  was  contended  by  the  counsel  in  support  of  the  articles,  that  all  eccle- 
siastical jurisdiction  might  be  comprised  under  three  heads :  1st,  ratione 
])rivilogii,  or  persona) ;  2d,  ratione  causa; ;  3d,  ratione  loci.  That,  as  a 
general  proposition,  the  amotion  or  expulsion  of  a  member  was  incident  to  a 
corporation  aggregate  (2) ;  such  privilege  being  incident  to  the  Established 
Church,  and  was  exercised  by  the  ecclesiastical  courts.  That  this  might  be 
proved,  first,  by  practice  (3) ;  and,  secondly,  by  the  statutes  passed  from 
Edward  I.  to  Henry  VIII.  relating  to  the  purgation  of  clerks  convict,  which 
were  collected  in  (iibson,  pp.  1120 — 1132.  That  Scarlets  case  (4)  was  a 
solitary  case,  which  occurred  at  a  time  when  the  ecclesiastical  courts  were 
struggling  for  their  very  existence.  (5)  Slader  v.  Smallprooke  (6)  occurred 
after  the  Restoration  ;  in  that  ca-^c  the  Ecclesiastical  Court  was  proceeding 
to  try  a  forgery,  and  yet  a  prohibition  was  denied ;  that  Iligffon  v.  Cop' 
pinffer  (7)  illustrated  the  principle  ;  so  did  Lvct/  v.  Watson  (Dr,\JBishop  of 
St.  David's  (8),  which  showed  that  the  bishop  might  punish  his  clergy  by  de- 
privation or  ecclesiastical  censures  for  offences  contrary  to  their  ecclesiastical 
duties  and  vows.  That  an  indictment  at  law  for  an  offence  of  this  nature 
would  not  lie,  if  framed  in  the  mode  used  in  the  articles :  that  Regina  v. 
Uoiced  (f)),  the  Bishop  of  Clorjhers  case  (10),  and  Free  v.  Surgoyne {II )f 

<1)  Vide  \ash  v.  i\ash,  1  Consist.  HO.  (4)  Hob.  121. 

Searlru  ai%e.  Hob.  121.     Bromlty  v.  Brom"  (5)  Sec  the  conference  between  iirch- 

/ry.  Delegates,  1 794,  cit.  in  1  Consist.  141.  bishop   liancrufl  and  Lord   Coke,  2  Inst. 

not.       Studer   v.    Smalbronhet    1    Lev.    l.'iS.  598. 

1  Sid.  UlT.      Uart  v.  Mar$h  (  CUrk),  5  A.  (o)  1  Lev.  138.      1  Sid.  217. 
&  L.  fAYJ.      Putcttt  wUffiiU  2  Lee  (Sir  (;.)  (7)  Jom-s  (Sir  W.).  320. 

.VJ.1.      Tuitntend  v.    Tnorpe,    'J  L<l.  Ravin.  (K)  1  Ld.  Ilaym.447.     14  St.  Tr.447. 

1.5U7.      .Vj.//?  V.  J/IK7.7,  2  Add. 'jga.      P'rict,  C9)  3  Q.  B.IKO. 

x.Cfiiru,  :>  ihi'A'^.  1271.    (iaiiz.inl  whi'jauU^  {  Ui)  Annup.l  Uejristcrfor  the  yeir  182J. 

2  Silk.  5.:j.       "  (  m  .5  U.  &  ('.  404.     1  Dow.  &  C.  1 15. 
(J)  Snntnnfu  v.  Ilrigt,  Kit/j;.  IGy.  2  liligh,  N.  S.  05. 

(:•)  Lyndwoo:!,   Prov.   Const.  Ang.  92. 
96.  2W.'2(;«.  292.  308.  .113.  315. 
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had  completely  established  the  jurisdiction  of  the  ecclesiastical  courts  to   I'hx  CiroRcj 
proceed,  in  a  case  of  this  nature,  for  the  purposes  of  deprivation  of,  or  sus-   ^*^"'"^* 

pension  from,  clerical  functions  or  offices,  and  that  the  proceedings  were    

not  for  punishment,  but  were  brought  diverse  intuitu  et  diversis  rationibus. 

Counsel  in  replj  argued,  that  the  case  in  Levinz*s  Reports  was  a  proceed- 
ing as  to  which  the  ecclesiastical  courts  had  undoubted  jurisdiction ;  and 
that  the  question  of  forgery  was  incidental  to  the  inquiry ;  therefore,  a  pro- 
hibition was  well  denied,  that  it  might  with  equal  reason  be  contended,  that 
the  Ecclesiastical  Court  could  not  take  cognisance  of  a  question  of  granting 
probate,  because  a.  will  was  opposed  on  the  ground  of  forgery,  and  that 
the  Court  had  no  jurisdiction  in  the  matter.  (1) 

Upon  such  facts  and  arguments  Sir  Herbert  Jenner  Fust  observed :  —  Judgracnt  ol 
"In  support  of  the  objection,  that  the  ecclesiastical  courts  have  no  juri;.-.  jy^n^r  p^j^ 
diction  in  the  present  case,  the  Court  has  been  referred  to  several  cases,  Jiurdtr  v. — 
recording  instances,  where  it  has  been  held  that  this  Court  is  not  at  liberty 
to  proceed,  for  the  punishment  of  offenders,  for  charges  for  which  they  are 
liable  to  be  proceeded  against  and  convicted  in  criminal  courts,  several  of 
these  instances  being  cases  against  clergymen,  or  persons  holding  spiritual 
or  ecclesiastical  offices.  As  a  general  proposition,  this  doctrine  must  be 
acceded  to.  The  question  is,  whether,  for  the  purpose  for  which  this  suit  is 
brought,  this  Court  has  not  jurisdiction  where  the  party  proceeded  against  is 
a  clergyman  ?  As  against  laymen,  whatever  may  be  the  nature  of  the 
charge,  undoubtedly  the  Court  has  no  jurisdiction  to  entertain  a  criminal 
suit ;  but  it  is  by  no  means  so  clear,  that,  for  the  purpose  of  suspension 
from  clerical  offices,  the  Court  cannot  proceed  against  a  clergyman.  The 
distinction  arises  from  the  different  object  of  the  proceedings  against  a  lay- 
man and  a  clergyman ;  and,  admitting  the  general  rule,  that  the  Eccle- 
ttitstical  Court  cannot  proceed  against  either  a  layman  or  a  clerk  in  orders 
for  the  purpose  of  punishment,  the  question  is,  whether,  as  against  the  latter 
person,  it  may  not  proceed  to  try  the  cliarge  for  the  purpose  of  suspending 
or  depriving  tlie  offender  from  clerical  duties  and  preferment  ?  .  •  • . 

"  The  case  of  Free  v.  Burgoyne  (2),  both  in  the  King's  Bench  and  the 
House  of  Lords,  proceeded  on  this  ground  —  that  the  spiritual  court  had 
no  cognisance  of  a  crime  punishable  in  the  temporal  courts,  except  for  the 
purpose  of  deprivation  from  ecclesiastical  offices.  I  confess  it  appears  to  me 
to  go  a  great  length  in  suppoi*t  of  the  proceedings  in  the  present  case, 
which  are  instituted  against  this  gentleman,  not  for  punishing  him  for  a 
temporal  offence,  but  to  prevent  him  retaining  possession  of  the  eccle- 
siastical preferment  which  he  now  holds. 

•«  I  was  referred,  in  the  course  of  the  argument,  to  the  cdse  oftJie  Bishop 
of  Ciogher,  (3)  I  have  not  a  copy  of  the  proceedings  in  that  case,  nor 
have  I  been  able  to  obtain  them ;  the  bishop  certainly  was  outlawed,  but 
still,  it  was  held,  that  as  bishop  he  was  liable  to  be  proceeded  against  and 
deprived  of  his  see  for  the  offence  imputed  to  him :  the  outlawr}*-  might 
have  been  equivalent  to  a  conviction,  and  so  far  this  would  be  a  diffi^rent 
case.  Reference  was  also  made  to  another  case :  it  was  not  described  by 
any  title,  but  as  a  case  before  the  judicial  committee,  on  an  appeal  from  the 


(  I  )    Price  V.   Clark,  3  Hapg.  270. 
(I)  5  B.  «fc  C.  404.     1  Dow,  &  C.  115. 
2  Bligh,  N.  S.  65, 


(3)  Annual  Register  for  the  year  1822. 
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The  Ciiurcr      island  of  Jersey.  (1)     A  writ,  in  the  nature  of  a  writ  of  prohibition,  issued 
DutirMM        ^j.^^  jl^^  j^^y^j  Q^^^  j^  ^jj^^  .^j^^^  ^^  ^^^  Ecclesiastical  Court,  whereby 

that  former  court  annulled  certain  proceedings  in  the  Ecclesiastical  Conrtt 


Judgment  of      j^„j  ordered,  that  all  the  acte  which  referred  thereto  should  be  erased  from 

air  Herbert  ,.1.1*^  . 

Jviiner  Fust  in  the  records  of  the  court     From  this  last  sentence  there  was  an  appeal  to 

JiurJer  v. .   her  majesty  in  council ;  and  I  may  here  say,  that  the  Royal  Court  in  Jersey 

corresponds,  to  some  extent,  with  the  Court  of  Queen's  Bench  in  this 
country.  The  judicial  coniniitteo  came  to  the  opinion,  that  the  writ  had 
issued  wrongfully,  and  they  reversed  it :  in  the  result  it  was  held,  that  the 
Ecclesiastical  Court  in  Jersey  was  at  liberty  to  institute  that  particular  pro* 
ceeding.  When  that  case  was  before  the  judicial  committee,  I  sat  as  one 
of  the  judges,  and  I  pronounced  the  judgment  of  their  lordships.  The  case 
turned  on  the  construction  of  the  canons  by  which  the  ecclesiastical  law  in 
the  island  of  Jersey  is  governed,  and  on  one  canon  in  particular,  the  ITtlu 
It  provides, '  that  every  one  of  the  ministers  shall  be  careful  to  observe 
that  decency  and  gravity  of  apparel  which  becomes  his  profession,  and  may 
preserve  due  respect  to  his  person  ;  and  they  shall  be  very  circumspect  ia 
the  whole  course  of  their  lives,  to  keep  themselves  from  such  company, 
actions,  and  haunts  as  may  bring  any  blame  or  blemish  upon  them.  Nor 
shall  they  dishonour  their  calling  by  games,  taverns,  usuries,  trades,  or  oc- 
cupations not  befitting  their  functions,  but  shall  study  to  excel  all  others  in 
purity  of  life,  gravity,  and  virtue.'  The  22d  canon  is  directed  against  par- 
ticular offences,  and,  amongst  them,  fornication,  and  applies  equally  to  the 
clergy  as  to  the  laity.  It  was  held  by  the  Court  Royal,  that,  under  thii 
general  canon,  the  Ecclesiastical  Court  had  no  power  to  take  cognisance  of 
offences  triable  in  the  temporal  courts;  but  the  judicial  committee  held* 
that,  under  the  17th  canon,  and  another  (the  46th),  the  Ecclesiastical 
Court  had  power  to  proceed  against  members  of  the  church  and  clerks  io 
holy  orders,  for  the  purpose  of  restnuning  them  in  such  habits  of  life. 
The  result  of  the  judgment  of  tiie  Privy  Council  was  to  relax  the  prohi- 
bition, and  to  allow  the  Ecclesiastical  Court  in  Jersey  to  proceed. 

'*  That  case  is  somewhat  of  a  similar  descri])tion  with  the  pre5ent,'for  it 
was  there  alleged,   ^  that  rumours  of  a  most  serious  nature  had  for  some 

time  past  been  publicly  circulated  touching  the  conduct  of ;  accusing 

him  of  leading  a  most  scandalous  life,  and  of  having  conimitteil  indecent  as 
well  as  criminal  acts,  to  the  great  scandal  of  religion,  and  especially  of  the 
Established  Church  of  which  he  is  a  minister.* 

*'  That  case  does  seem  to  nie  to  go  the  length  of  declaring,  that  the  Ecclc- 
sia.'«tical  Court  has  jurisdiction  over  cleiks  in  holy  orders,  for  the  purpose 
of  deprivation  and  susp(»nsion  ;  although,  to  a  certain  extent,  that  may  be 
punishment;  but  still  punishment  is  not  the  object  of  the  proceeding;  the 
object  is  to  remove  the  party  from  tiie  <itiice  in  relation  to  which  he  has  so 
miscon<lucted  himself.  I  am  of  course  now  considering  that  the  facts 
charged  in  these  articles  may  be  established  in  proof;  and  the  Court  does 
not  mean  to  go  in  detail  through  these  articles ;  I  do  not  understand  them 
to  charge  an  actual  offence,  but  a  series  of  acts  obscene  and  indecent  in 
themselves.     This  person  was  the  chaplain  of  a  gaol,  and  in  the  course  of 

(1)  Since  rci>ortcd,  nom.  The  Dean  ofjerteyv.  The  Rtctor  of^-^  3  Moorv*i  P.CCa.  293L 
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thftt  dutj*  a  person  vascomraitted  to  his  cure  and  superintendence ;  and  the 
rhargp  is  (hat  of  vicious  propensities  existing,  and  to  be  proved  by  overt 
acts.     In  the  ca»e  from  Jersey  it  was  argued,  that  as  the  ofieuce  was  laid, 
criHcDce  of  actual  guilt  might  be  givtii ;  but  that  objection  was  disallowed, 
and  it  wsB  said,  it  was  a  proceeding  (o  remove  a  scandal,  and  that  the  pos- 
Hhility  of  such  evidence  being  given,  was  no  ground  for  issuing  the  pro- 
hibition.    Surely  I  no  clergyman  can  be  suffered  to  remain  in  the  cure  or 
iw«*ca"ion  of  au  ecclesiastical  benefice  whilst  labouring  under  such  an  im- 
patation^'as  tlirao  articles  charge  ;  it  ntay  be  mere  report,  but  stiil  it  is  a 
scandalous  report,  and  it  arises  out  of  conduct.     I  should  like  to  know  how 
parisbioners  can  receive  the  communion,  hear  the  prayers  of  the  church 
rnu)|  or  receive  consolation  in  their  dying  moments,  from  a  person  hibouring 
uder  such  imputations  as  are  here  charged  ?     Are  Ids  parishioners  to  i 
ceive  advice  or  consolation  at  the  hour  of  death  from  this  party  ?     Mi 
not  the  effect,  if  the  Ecclesiastical  Court  haa  no  jurisdiction  to  interfere 
nich  n  rase,  be,  that  the  parishioners,  from  the  actual  disgust  which  miisl 
■rwevcn  from  the  imputation  whili^t  unrefuted.  will  abstain  from  any  coi 
mnnication  with  the  party;  and,  if  he  be  allowed  to  remain  in  his  benefii 
■ill  uut  the  ed'ect  be  virtually  to  deprive  the  parishioners  of  any  of  those 
tipiritual  offices  and  benefits  which  they  are  entitled  to  expect  and  require 
at  ike  hands  of  their  minister  ? 

"  I  am,  therefore,  of  opinion,  both  upon  principle  and  the  authority  of 
tbe  cases  to  which  I  have  referred,  that  there  is  no  ground  whatever  for  con- 
duding  the  jurisdiction  of  this  Court;  and  I  consider  that  this  Court  hat 
jurisdiction  to  e&amioe  into  this  case  for  the  purpose  of  deprivation  and 
(upenston  ;  and  not  only  to  entertain  the  »uit,  but  to  pronounce  a  sentence 
ler  of  suspension  or  deprivation  as  may  seem  meet  to  this  Court,  and 
Jccordiiig  to  the  magnitude  of  the  offence,  to  be  shown  by  the  evidence  to 
iW  produced  against  the  clergyman  against  whom  these  charges  are  made  ; 
frovided  the  charges  be  substantiated  In  evidence.  I  am,  therefore,  of 
Qpiaion,  that  these  articles  are  admissible,  and  accordingly  I  admit  them 
lo  proof." 

lo  Barder  r. (1)  it  was  held,  that  the  minutes  of  the  resolution  of 

riiiling  justices  respecting  the  improper  conduct  of  the  chaplain  to  a  gaol 
were  Dot  evidence  as  against  the  chaplain;  Sir  Herbert  Jenner  Fust 
tfatiog,  "  1  think,  however,  that  there  is  one  of  the  concluding  articles  which  is 
,Ht  admissible.  This  reverend  person  appears,  in  addition  to  his  other  pre- 
leQt,  to  hold  the  office  of  cliapluin  of  a  gaol ;  and  it  is  against  hini,  in  the 
of  bis  duties  of  that  office,  that  this  offence  is  imputed.  The 
iBtiele  is  the  seventeenth,  and  it  refers  to  inquiries  made  privately  by  the 
ig  justices  of  the  gaol ;  and  tlie  conclusion  to  which  they  came, 
^ly,  that  the  party  should  be  suspended  from  his  office,  whereupon  he 
iMgncd  his  appointment ;  and  the  article  has  annexed  a  paper  purporting 
tt  be  a  true  copy  of  the  minutes  of  the  resolution  of  the  visiting  justices 
U  entered  upon  the  journals  of  the  gaol.  I  cannot  see  how  this  can  be  made 
Evidence  In  any  way;  I  cannot  see  how,  because  these  justices  take  upon 
tbt^oiselves  to  inquire  into  a  certain  report,  and  upon  the  evidence  they  re- 
tiive  in  the  course  of  that  investigation,  feel  bound  lo  exercise  the  discre- 


gaol  are  nut 
evidence  as 

Judgment  of 

Sir  Herbert 
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Tiir  Ciii'p.cji  tionary  power  reposed  in  them,  and  to  suspend  this  party  from  his  office  of 
j^f^^  ehaplain,  that  can  Ix*  evidence  against  the  party  in  this  cause.     With  rc- 

_ Bpcct  to  t!ic  evldcnci!  to  be  adduced,  this  is  not  the  time  to  enter  upon  a  dis- 

Ji:.!^i;cnt  of  .  r  *         •  •    •  .u   .         •    .      .u  .•        i  i. 

Sir  IhrlHTt        cus^ion  of,  or  to  give  any  opinion  upon,  that  point;  the  parties  by  whom 

Jwuiur  I'uHt  ID    these  charges  arc  to  bo  proved,  may,  as  has  been  said,  be  persons  whose 

*  testimony  will  not  be  entitled  to  receive  any  credit ;  it  may  prove  so,  but  the 

Court  cannot  determine,  d  priori,  whether  they  arc  or  not  competent  to 

give  evidence,  or  whetlier  their  testimony  will  or  will  not  be  sufficient.*' 

M1iat  Ucnn-  In  James  {Clerk)  v.  Boston  (1),  whicli  was  an  action  for  a  libel,  it  ap- 

Mclireil  t>  lie  1    peared  that  the  plaintiff  was  a  clerk  in  holv  orders  and  officiated  at  the 

privilcf^'il  cum-      ii-oT  '-r*! 

inunication  to  church  of  St  James  the  (jrcat,  in  the  parish  of  Bethnal  Green,  in  the 
the  bUlKip  of  diocese  of  London ;  and  that  the  defendant  wrote  a  letter  respecting  the 
wlectin'r^iuie  ill  P^'^^'^^iff  'o  the  Bisliop  of  London  in  the  following  language :  — 

conduct  uf  his 

clir;;r.  '*  Tile  Kilns,  Hackney  Koad, 

8th  January,  1845. 

"  My  Lord  Bishop, 

*'  A  report  is  current  in  the  parish  of  Bethnal  Green,  and  in  this  neigb- 
bourliood,  of  a  most  disgraceful  scene  whicli  occurred  in  the  school-room 
of  St  James  the  (ireat,  between  the  Rev.  Mr.  James,  the  incumbent,  and 
the  schoolmaster,  during  school  hours.  Report  says,  that  the  schoolmaster 
asked  the  rev.  gentleman  for  his  salary ;  wortls  arose ;  the  rev.  gentleman 
collared  the  schoolmaster,  and  a  stand-up  fight  ensued.  A  cry  of '  Murder ! ' 
was  heard  from  the  school,  which  brought  persons  to  the  spot,  and  after  in- 
ofTectual  attempts  of  others,  the  churchwarden  parted  them.  I  have 
tn)uliled  your  lordsliip  with  these  reported  particulars,  that  your  lordship 
may  institute  inquiry.  If  the  transaction  is  true,  it  is  most  shameful:  such 
examples  among  the  clergy,  especially  among  a  population  like  Bethnal 
(irecn,  are  calculated  to  bring  religion  into  contempt,  the  church  and  its 
ministers  into  disrepute,  instead  of  implanting  right  principles  into  the 
minds  of  the  risin^r  generation  of  tliat  long-neglected  parish;  and  it  is  on 
tlint  account  I  deeiu  it  niv  dutv  (nr«  a  ehurelininn)  to  make  mv  information 
known  to  your  lord^llip,  if  the  subject  is  not  so  alnady.  I  have  the  honour 
to  remain,  with  tlie  greatest  respect,  my  lord  bishop, 

Your  lordship's  most  obliged  humble  ser\'ant, 

James  Boston." 
«  To  the  Right  Hon.  and  Right  Rev. 
the  Lonl  Bishop  of  London.*' 

'M\S.  I  trust  your  lordship  will  not  think  this  communication  imper- 
tinent*' 

It  was  proved  by  the  Bishop  of  London  that  the  plaintiff  was  the  incum- 
bent of  St  James,  Bethnal  Green,  and  that  in  th(^  month  of  Januar}',  1S1-.5, 
h«'  received  from  the  defendant  the  letter  set  forth  in  the  declaration,  and 
that  he  knew  the  defendaiitV  handwriting,  from  having  received  letters 
from  him  InTore,  respecting  which  he  had  s(>pn  the  defendant  The  Bishop 
of  London  further  statid,  that  he  had  sent  the  letter  to  the  plaintiff,  and 

(1)  3C&K.4. 
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bad  iiwtituled  an  inquiry  into  the  matter,  in  consequence  of  information  lie 
had  received  from  aiiotlicr  person,  and  tlmt  lie  should  hare  done  so  upon 
ihls  letter  only,  but  that  he  had  not  issued  any  forma)  commioion.  His 
lordahip  also  stated,  that  complaints  under  the  Church  Discipline  Act  (S  &  4 
Vict  c  86.)  were  not  required  to  be  in  any  particular  fonn. 

Chief  Baron  I'oUock — al^er  having  held  tfaat  the  Bishop  of  London  could 
not  be  asked  the  question,  whether  the  result  of  the  inquiry  was  satisfactory 
to  his  lordship;  and  that  whether  the  letter  was  a  privileged  comniunica- 
doD  or  not,  was  in  part  a  question  of  fact,  which  must  he  left  to  the  jury — 
■ud,  "  The  plaintiff  in  this  case  is  the  incumbent  of  the  district  of  St.  James 
the  GreKl,  and  this  letter  was  written  to  tiie  Bishop  of  London,  who  is  his 
dioceun.  It  was  written  to  him  as  such,  and  not  published  to  any  one  else. 
It  is  written  in  the  defendant's  own  name,  and  with  his  correct  address, 
tnd  the  bishop  knew  perfectly  well  from  whom  it  came.  It  further 
^ipears  that  the  bishop  sent  the  letter  to  the  plaintiff,  and  directed  an 
inquiry  to  be  made  (probably  by  his  chaplains);  and  I  think  we  may 
usatne,  that  the  result  of  the  inquiry  was  satisfactory,  as  no  step  was  taken 
■giiul  the  plaintiff,  either  by  commission  uDder  the  Church  Discipline  Act, 
tr  Olherwuw.  With  resjiect  to  the  letter  itself,  unless  it  be  protected  as  a 
pririleged  communication,  I  think  it  is  a  libel;  and  on  the  question, 
which  b  the  Important  one,  whether  it  was  a  privileged  communication 
or  not,  you  will  have  to  consider  whether  it  was  written  and  sent 
TMlly  and  truly  with  the  intention  of  calling  the  attention  of  the 
of  London  to  the  matter,  or  frotn  any  malicious  motives.  It 
Bsy  have  been  the  act  of  a  meddling  person,  a  rash  man,  or  an  inconsi- 
denle  tnan:  but  the  question  for  you  to  consider  is  this  :  Was  this  letter 
vriUen  to  the  Ttishup  of  London  to  slander  the  plaintiff,  or  was  it  written  to 
Mm  honextly,  to  call  his  attention  to  a  rumour  in  the  parish  that  was  bring- 
ing wandal  on  the  church  ?  I  am  by  no  m«ans  sure,  that,  before  the  pass- 
b|;  of  the  Church  Discipline  Act,  this  letter,  if  written  and  sent  to  the 
fai*hop  bond  fide,  would  have  been  a  libel ;  I  rather  think  it  wotdd  not ; 
but,  since  the  passing  of  that  act,  there  caii  be  uo  doubt,  that  a  communi- 
otton  a*  to  the  condact  of  a  clergyman  made  to  his  bishop,  or  such  a  com- 
Bmnication  made  as  to  any  evil  report  respecting  a  clergyman,  is  privileged. 
The  words  of  the  third  section  of  that  act  are,  *  that.  In  every  case  of  any 
clerk  [n  holy  orders  of  the  united  Church  of  England  and  Ireland,  who  may 
be  charged  nilh  any  offence  against  the  laws  ecclesiastical,  or  concerning 
vbmn  thrre  may  exist  any  scandal  or  evil  report  as  having  offended  against 
*aid  laws,  it  shall  be  lawful  for  the  bishop  of  the  diocese  within  which 
Ae  oflence  is  alleged  or  rejiorted  to  have  been  committed,  on  the  applica- 
of  nny  party  complaining  tliereof,  or  if  he  shall  think  tit  of  his  own 
motion,  to  issue  a  coiamission '  'for  the  purpose  of  making  enquiry  as  to 
iht  grounds  of  such  charge  or  report.'  It  is  said  that  this  letter  appears 
(d  bave  been  maliciously  written ;  but  it  is  for  you  to  determine  whether 
Ail  letter  was  written  with  the  malicious  intention  of  slandeiing  the  plaintiff 
with  the  Bishop  of  London  ;  or  was  It  written,  however  busily,  however 
Btrtskenly,  willi  an  honest  intention  of  drawing  the  bishop's  attention  to 
tlie  evil  report  that  existed  as  to  the  plaintiff?  If  It  was  written  and  sent 
ondcT  the  cloak  and  mask  of  causing  the  institution  of  an  inquiry,  but 


uliiilmp  rc- 
spwting  the 
cnnduct  afoni 
of  liis  elergj  bo 


I 


976  PRIVILEGES  AND  RESTRAINTS  OF  THE  CLERGY. 

TiiR  CiifRCH     roally  from  malicious  motives,  your  verdict  ought  to  be  for  the  plaintiff.** 

Disci 
Act. 


DisnrMxi         rpj^^  j^^^,  ^^^^^  ^  verdict  for  the  defendant. 


In  reference  to  the  **  notice  of  the  intention  to  issue  such  commissioD 

Notice  of  the      under  the  hand  of  the  bishop,'*  Sir  Herbert  Jenncr  Fust  in  Sanders  v. 
intention  to  ,r      >/i\     i  i 

i»uciuchconi.   //«/^(l)  observed:—    . 

mmion  unilvr         "  I  consider  the  notice  as  a  preliminary  proceeding,  in  order  to  institute 
the  hand  of  the  further  proceedings  before  the  commissioners,  which  further  proceedings 

are  themselves  only  preliminary  proceedings.  I  think,  in  this j  case,  the 
notice  is  not  to  be  considered  as  part  of  the  proceedings,  but  merely  as 
preliminary. 

**  It  is  stated  in  the  sixteenth  section  of  the  act,  *  provided  always  that 
the  archbishop  or  bishop  who  shall  have  issued  the  commission  herein- 
before mentioned  in  any  such  case,  or  who  shall  have  heard  any  such  case, 
or  shall  have  sent  any  such  case  by  letters  of  request  to  the  Court  of  Appeal 
of  the  province,  shall  not  sit  as  a  member  of  the  judicial  committee  on  an 
appeal  in  that  case.'  So  that  any  bishop,  or  member  of  the  Privy  Council, 
who  has  issued  a  commission  could  not  sit;  but  any  bishop  who  has  sent  the 
•  notice  might:  there  is  nothing  to  prevent  him  from  sitting. 

"  I  consider  this  as  only  a  preliminary  step,  to  inform  the  party  that  pro- 
ceedings may  be  issued  against  him,  but  as  no  part  of  the  proceedings  what- 
ever.    I  think  this  same  interpretation  applies  with  reference  to  the  other 
sections  of  the  act  of  parliament." 
Intimition  of  Doubts  have  existed  whether  a  general  intimation  of  the  offence  will  be 

the  nature  of       sufficient,  or  whether  time  and  place  ought  to  be  named  and  adhered  to. 

The  inquiry  is  in  every  respect  preliminar}',  not  final  or  conclusive;  and  it 
seems  no  greater  degree  of  particularity  is  positively  required^  than  tliat 
which  is  generally  obser\'ed  in  a  magisterial  summons. 
The  bifthop*  But  it  is  respectfully  submitted,  that,  in  ])roceedings  under  stat.  3  &  4 

•biiulil  forward  Vict.  c.  8().,  the  bishops  are  bound,  by  the  principles  of  impartial  justice,  to 
tion'to  the  re>'  forward  every  information  which  they  possess  to  the  respondents,  fourteen 
•fiondcnt^i.  (]ays  before  the  issuing  of  the  commission  ;  and  that  the  api>ellants  should 

be  strictly  confmed  to  the  charges  upon  which  the  commission  issued. 
A  citation  in  a         In   the  office  of  the  judge  promoted  by  Steward  \\  Francis  (2)  it  was 
cau^L*  of  ofTici:      \\M^  that  a  citation  in  a  cause  of  office,  must  describe  suffici«'ntly  the  offence 

muU  *^wtr  that       ,  ..  ,  ,  i...  .  n  %     •       .     t 

it  U  a  nutter  of  charpred  against  the  party,  so  as  to  show  that  it  is  a  matter  of  eccIcMasticai 

€cclc«!SLstical  copiisance;  but  that  it  need  not  niiiiuti'ly  specify  all  the  particulars  of  the 

cognivanre.  cfleiice  which  are  to  b(^  charged  in  the  articles. 

Vict.  c.  8C.  ^^^^'  ^  ^  ^  \\f^U  c.  Sf).  s.  4.  enacts  "  that  it  shall  be  lawful  for  the  said 

ft.  4.  C(iinini8sioiiers,  or  anv  thrc  e  of  them,  to  exaniiiie  upon  oath,  or  upon  solemn 

1  fi|ceea»n;;i        affirmation  in  cases  where  an  affirmation  or  declaration  is  allowed  by  law 

tn  ihe  coni'uis-  /i.  .  i     i 

vicnvrg.  instead  of  an  oatii,  which  oath  or  affirmation  or  declaration  respectively 

shall  be  administered  by  tlu-m  to  oil  witnesses  who  shall  be  tendered  to 
th<'in  for  examination  as  well  by  any  party  alleging  tlit^  truth  of  the  charge 
or  report  as  by  the  ])arty  accused,  and  to  all  witnesses  whom  they  may 
deem  it  necessary  to  summon  for  the  purpose  of  fnlly  prosecuting  the  in- 
quiry, and  ascertainin;;  whether  there  be  sufficient  prima  Jane  ground  for 
instituting;  further  procefdings ;  and  notice  of  the  time  when  and  place 
wln-re  everv  such  meeting;  of  the  commi:-sioners  shall  be  holden  shall  be 

(1 )  3  Curt.  IB.     ride  tit.  Paoiiiimoy.  (2)  Ihid.  209. 
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given  in  writing  under  the  hand  of  one  of  the  said  commissioners  to  the  Thk  Chprci 

party  accused  seven  days  at  least  before  the  meeting ;  and  it  shall  be  lawful   ^"^''"''* 

for  the  party  accused,  or  his  agent,  to  attend  the  proceedings  of  the  com-  

mission,  and  to  examine  any  of  the  witnesses ;  and  all   such  preliminary 

proceedings  shall  be  public,  unless,  on  the  special  application  of  the  party 

iccosed,  the  commissioners  shall  direct  that  the  same,  or  any  part  thereof, 

shall  be  private ;  and  when  such  preliminary  proceedings,  whether  public 

or  private,  shall  have  been  closed,  one  of  the  said  commissioners  shall,  after 

due  consideration  of  the  depositions  taken  before  them,  openly  and  publicly 

declare  the  opinion  of  the  majority  of  the  commissioners  present  at  such 

inquiry,  whether  there  be   or  be  not  sufficient  pritnd  facie  ground  for 

imtituting  further  proceedings." 

In  re  Monckton  (1)  a  question  was  raised,  whether  counsel  had  a  right  Counsel  have 

to  be  heard ;  upon  which  Dr.  Lushington  obseryed,  "  1  have  advised  with  Jf!^^^^  ^  * 

my  brother  commissioners  on  this  point,  and  we  are  of  opinion  that,  in  the  heard  for  boti 

wording  of  the  act  of  parliament,  there  is  a  certain  degree  of  doubt  as  to  Pities. 

the  intention  of  the  legislature,  whether,  in  a  proceeding  of  this  description,  Judgment  of 

11       I  .   .      ,         1  .1  1  1  rr.t  J        1.    1  ^    Dr.Lushingi 

counsel  should  be  heard  on  one  side  or  the  other.     The  words  of  the  act  ^  „  Mtmcku 

are  these :  *  and  it  shall  be  lawful  for  the  party  accused,  or  his  agents  to 

attend  the  proceedings  of  the  commission,  and    to   examine  any  of  the 

witnesses.'     So  that,  according  to  the  words  of  the  act,  the  party  accused, 

or  his  agent,  may  attend  and  examine' witnesses ;  but  not  a  word  is  said  of 

his  being  heard  by  counsel  or  agent ;  and  there  may  be  considerable  doubt 

whether  it  was  the  intention  of  the  legislature,  that  counsel  should  be  present; 

and  that  doubt  is  not  removed  by  considering  the  subject-matter  of  the  act, 

and  the  object  of  the  inquiry.  For  it  is  clear,  that  the  legislature  contemplated 

not  an  inquiry  that  should  occupy  a  great  extent  of  time,  or  involve  a  great 

expense  thrown  upon  the  party ;  for  such  expense  would  be  unnecessary  in 

a  preliminary  inquiry  like  this,  which  is  in  the  nature  of  an  inquiry  before 

a  grand  jury,  whether  or  not  there  be  primd  facie  ground  for  advising  the 

bishop,  if  he  thought  it  right  to  do  so,  to  take  proceedings  in  the  matter 

before  another  tribunal.     But  the  act  in  the  fourth  section  authorises  the 

commissioners  to  examine  witnesses  tendered  by  both  parties  upon  oath, 

and  gives  power  to  the  commissioners  fully  to  prosecute  the  inquiry,  and 

ascertain  whether  there  be  sufficient  primd  facie  ground  for  instituting 

farther  proceedings.     Now,  when  I  first  saw  the  fourth  section^  a  doubt  did 

suggest  itself,  whether  counsel  should  be  present ;  but  I  considered  that 

the  inquiry  would  be  much  more  satisfactory,  and  that  it  would  be  an 

advantage  to  the  commissioners,  if  we  had  the  presence  of  counsel.     With 

regard  to  the  present  question,  we  arc  of  opinion  that  it  would  be  expedient 

to  bear  the  counsel  for  Mr.  Monckton.     If  this  be  an  error,  it  is  an  error 

which  arises  from  the  statute.     But  we  are  further  of  opinion  that,  if  we  do 

hear  counsel  on  behalf  of  Mr.  Monckton^  we  undoubtedly  ought  to  hear 

the  counsel  for  the  other  party,  otherwise  we  should  be  contravening  the 

rules  of  justice :  and  further,  this  decision  must  not  be  considered  of  the 

nature  of  a  judicial  precedent ;  cases  may  occur  in  which  very  great  and 

Qonecessary  expense  might  be  incurred  by  persons  in  the  countr}',  being 

clergymen  of  the  Church  of  England,  whose  finances  would  ill  bear  the 

expense  of  counsel." 

(1)  3  Notes  of  Cases  Ecclesiastical,  Supp.  IxiL 
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TiiF  CiirRrif  It  was  ur<^c(l  In  re  Monrkton  (1)  that  the  accused  had  a  right  to  be 

Dim  iri.iNE  oxaiiiiiicd  as  a  \vitii(>ss,  if  he  tendered  himself  for  that  puq)ose :  upon  which 

-    -      Dr.  Lushhmtuii  said,  **  After  I  heard  from  counsel  an  intention  expreisod 

li  sTiw  rnTt  to  ^*^  examine  Mr.  Monckton,  the  question  naturally  arose,  whether  or  not  he 

be  examined  as  was  a  competent  witness?  I  conceive  that  this  question  must  be  considered 

•  «'»'ne«».  j,j  j^.^j  points  of  view  :  first,  with  respect  to  the  general  principles  of  law, 

Jiid^niieiit  of  ^jj^j  j4t»eondlv,  with  reference  to  llie  particular  enactments  of  the  statute. 

Dr.  Liivhin;;tnn  »  . '  i  ,        -    ,  r 

/«  rt  MomcktuH.       **  With  rejranl  to  the  inquiry  itself,  it  is  unquestionably  of  the  fiature  of 

a  preliminary  investigation,  to  consider  whether,  under  all  the  circumstancef, 

Mr.  .Monckton  ought  to  be  put  on  trial  before  another  tribunal,  in  conse- 

(|U(  net;  of  sufficient  evidence  having  been  here  adduced  to  convince  the 

eimimissioners  that,  if  such  a  trial  should  be  had,  there  would  be  a  reafron- 

.  able  probability  of  a  verdict  against  Mr.  Monckton,  and  that  such  verdict 

eould  be  obtain«'d  with  justice.     I  use  this  expression,  for  I  need  not  say 

how  much  difficulty  I  had  in  satisfying  my  mind  respecting  the  words  ^/m^'jiui 

ftwiv  ground  for  instituting  further  proceedings/     I  think  it  is  clear  that 

tiiirse  wonls  do  not  mean  the  reception  merely  of  such  evidence  as  would 

justify  a  grand  jury  in  finding  a  bill,  for  this  obvious  and  plain  reason, 

that,  if  that  had  been  the  intention  of  the  legislature,  the  legislature  never 

would,  in  the  preceding  part  of  i\w  section,  have  directed  that  evidence 

should  be  heard  on  both  sides,  and  the  whole  matter  fully  investigated. 

Therefore,  I  con('eive  our  duty  to  l>e  this :  under  this  preliminar)'  investi- 

i;ation  to  sift  the  matter,  and  see  if  we  are  satisfied,  on  the  evidence  before 

us,  that  there  would  be  a  reasonable  probability,  and  not  merely  a  reasonable 

probability,  but  with  justice,  and  with  a  due  r(>gard  to  truth,  of  a  verdict 

bi'iiii;  obtained,  if  further  proceedings  were  instituted  by  the  bishop  before 

another  tribunal. 

**  Having  stated  the  nature  of  the  inquiry  —  that  it  is  preliminary-,  to 

e«>n>i(hT  wiiether  or  no  Mr.  Monckton  should  be  put  upon  trial  —  I  now 

])roe(>ed  to  consider  whether  it  is  proper  that  Mr.  Monckton  should  be 

examined  on  this  occasion. 

*'  As  far  as  I  am  competent  to  deliver  an  opinion  on  the  part  of  my 

brotlicr  commissioners  and  myself,  because  of  necessity  it  must  mainly  rest 

with   me  —  as  far  as  I  can  form  a  judgment  from  a  consideration  of  the 

wlioh*  principles  of  the  law  u[)on  this  subject,  I  a]iprehend  that  one  of  the 

great  principles  of  the  law  of  England  is,  that  no  accused  person  shall  be 

permitted  cither  to  purg«*  himself  on  his  oath,  or  be  com]>elled  to  accuse 

hiiiisi-If.     This  is  the  universal  rule;  and  not  the  rule  only,  but  a  principle 

als'i,  not  to  encourage  perjury,  or  the  extortion  of  evi<lencc  from  the  accused 

nimself. 

**  Ihit  it  is  said  there  is  an  exception  to  the  rule;  and  uhat  is  the  ex- 

ecpti(»n  mentioned  by  counsel?     He  states,  as  an  analogous  case,  that  of 

iiii   individual   going   brforc  the  Court  of  QueenV  Bench   for  a  criminal 

inturnintion,  wliieh  he  cannot  obtain  unless  he  expressly  denies  upon  oath 

till*  truth  of  all  the  eliar;;e>.     It  appears  to  me  that  this  ca<e  is  any  thing 

but  analogous.     In  the  first  place,  in  that  ease,  the  party  seeking  to  prefer 

a  eriminal  informatitm  is  the  accuser,  and  not  the  accused;  and  the  affidavit 


(  J )    ;  Ni-li"  ff  (';.v».-v  Kctlfsi.i  lii-al,  Siijiji.  |\v. 
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is  to  CDable  him  to  obtain  a  peculiar  privilege,  instead  of  being  left  to  the  ^""  Chdrch 
usual  course  of  proceeding  by  indictment.  ^j^ 


But  it  may  be,  that  the  act  is  so  worded  as  to  form  a  clear  exception, 


Judgment  of 


directly  or  indirectly,  from  the  general  rule,  that  is,  an  exception  from  a  Dr.  Lushinirton 
great  and  universal  principle.  Now  it  does  not  appear  to  me  that  there  is  In  re  Munckton, 
any  thing  in  the  3d  section  which  has  any  bearing  on  the  point  to  be 
determined,  for  the  3d  section,  after  stating  the  manner  in  which  the  com- 
mission shall  be  appointed,  says,  '  for  the  purpose  of  making  inquiry  as  to 
the  grounds  of  such  charge  or  report ; '  which  is  too  loose  to  lead  to  any 
conclusion,  and  I  must  look  to  the  4th  section  to  see  if  any  thing  can  be 
elicited  from  it.  The  4th  section  empowers  the  commissioners  to  examine 
on  oath  *  all  witnesses  who  shall  be  tendered  to  them  for  examination,  as 
well  by  any  party  alleging  the  truth  of  the  charge  or  report,  as  by  the  party 
accused,  and  all  witnesses  whom  they  may  deem  it  necessary  to  summon, 
for  the  purpose  of  fully  prosecuting  the  inquiry.'  What  is  the  meaning  of 
'all  witnesse*?'  I  apprehend,  all  witnesses  legally  competent,  and  no  other; 
and  if  Mr.  Monckton  is  incompetent  by  the  ordinary  rule  of  law,  to  admit 
bis  evidence  would  be  acting  contrary  to  the  interpretation  which  the  words 
would  ordinarily  bear  —  ^  tendered  as  well  by  any  party  alleging  the  truth 
of  the  charge  or  report,  as  by  the  party  accused."  So  that  you  may  ex- 
amine all  witnesses  '  tendered  by  the  party  accused ;'  but  I  cannot  conceive 
that  the  legislature  meant  to  say  that  the  party  accused  might  be  one  nf 
them.  It  means  simply,  that  the  commissioners  are  to  hear  witnesses  ten- 
dered on  both  sides,  and  there  is  nothing  in  the  expression  to  induce  us  to 
conclude  that  it  was  intended  that  the  party  accused  was  to  be  examined. 
If  such  an  exception  had  been  intended,  I  should  have  expected  to  see  it 
expressed  in  words  so  clear  and  distinct  that  there  could  be  no  doubt  upon 
the  point,  or  that  it  resulted  by  a  direct  and  irresistible  inference.  But  I 
fiud  neither  the  one  nor  the  other.  And  it  is  impossible  jto  look  at  the 
qaestion  without  a  regard  to  the  probable  consequences  in  other  cases. 
Suppose  a  clergyman  charged  with  an  offence,  a  conviction  for  which  would 
disgrace  and  ruin  him  for  ever;  there  would  be  the  strongest  inducement 
on  his  part  to  commit  perjury.  I  cannot  conceive  any  thing  more  injurious 
to  the  cause  of  sound  morality." 

StaL  3  &  4  Vict.  c.  86.  s.  5.  enacts  "  that  the  said  commissioners,  or  any  Stai,  3  &  4 
three  of  them,  shall  transmit  to  the  bishop  under  their  hands  and  seals  the  \^^^  c.  36.  8.5. 

n  ,    .         Ileport  of  the 

depositions  of  witnesses  taken  before  them,  and  also  a  report  of  the  opinion  commissioners. 

of  the  majority  of  the  commissioners  present  at  such  inquiry,  whether  or 

not  there  be  %\xf^Q\eni  primd  facie  ground  for  instituting  proceedings  against 

the  party  accused ;  and  such  report  shall  be  filed  in  the  registry  of  tlie 

diocese :  and  that  if  the  party  accused  shall  hold  any  j)ref<Tmcnt  in  any 

other  diocese  or  dioceses,  the  bishop  to  whom  the  report  shall  be  made  shall 

transniit  a  copy  thereof,  and  the  depositions,  to  the  bishop  or  bishoi)s  of 

inch  other  diocese  or  dioceses ;  and  shall  also,  upon  the  application  of  i\\v. 

party  accused,  cause  to  be  delivered  to  such  party  a  copy  of  the  said 

report  and  of  the  depositions,  on  payment  of  a  reasonable  sum  for   the 

same,  not  exceeding  two  pence  for  each  folio  of  ninety  words." 

Stat.  3  &  4  Vict.  c.  8(>.  s.  6.  enacts  **  that  in  all  cases  where  procerdiiijrs   Stat.  3  &  1 
►hall  have  been  commenced  under  this  act  against  any  such  clerk,  it  shall    ^1*^^-  *^"*^-  f*^' 
be  lawful  for  the  bishop  of  any  diocese  within  which  such  clerk  may  liohl   pronounce 
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The  CiicRcii 

DlMlPLlNK 

Act. 

sentence,  by 
conwnt,  with- 
out further 
proceedings. 


SUt  S  &  4 
Vict  C.86.  ■.?. 
Articlen  and 
depoaitioiis  to 
be  filed. 


Articles  inu«t 
be  draun  up 
ftom  the  evi- 
dence ffiven 
befiire  the  coni- 
miRsiunent. 

SUL3&  4 
Vict  c.  fi(i.  n.  8. 
Service  of  copy 
of  the  articles 
on  the  party. 

Stat  3  &4 
Vict,  c.  «(>.  s.  9. 
Bishop  mny 
require  the 
party  to  appear 
before  him, 
and  may  pr«>- 
nounce  judg- 
ment on  ad- 
misaioii. 


The  respondent 
has  a  ri|{ht 
to  freedom  of 
•peech  in  re- 
ply to  the 
article!!. 

StaL  »  &  4 
Vict.  c.  8C. 

*,  la 

Hov  notice 
and  requisition 
to  be  ■crved. 

Sut  .3  &  4 
Vict.  c.  86. 


any  j)refeniicnl,  with  the  consent  of  such  clerk  and  of  the  party  complain- 
inj;,  if  any,  first  ohtainc<l  in  writing,  to  pronounce,  without  any  further  pro- 
ceedingSj  such  S(>ntence  as  the  said  bishop  shall  think  fit,  not  exceeding  the 
sentence  which  might  be  pronounced  in  due  c(»urse  of  law ;  and  all  such 
h(>ntenees  shall  be  good  and  effectual  in  law,  as  if  pronounced  after  a  hearing 
according  to  the  provisions  of  this  aetj  and  may  be  enforced  by  the  like 
nieans," 

Stat.  3  &  4*  Vict.  c.  86.  s.  7.  enacts  "  that  if  the  commissioners  shall  report, 
that  there  is  sufficient  prima  facie  ground  for  instituting  proceedingSv 
and  if  the  bishop  of  any  diocese  within  which  the  party  accused  may  hold 
any  ])ref(Tment,  or  the  ])arty  eomi)laining,  shall  thereupon  think  fit  to  pro- 
ceed against  the  party  accused,  articles  shall  be  drawn  up,  and  when  ap- 
proved and  signed  by  an  advocate  practising  in  Doctors  Commons,  bhall» 
together  with  a  copy  of  the  depositions  taken  by  the  commissioners,  be 
filed  in  the  registry  of  the  diocese  of  such  last-mentioned  bishop ;  and  any 
such  party,  or  any  person  on  his  behalf,  shall  be  entitled  to  inspect  without 
fee  such  co])ies,  and  to  require  and  have,  on  demand,  from  the  registrar, 
(who  is  hereby  requin^d  to  deliver  the  same),  copii^  of  such  depositions 
on  payment  of  a  reasonable  sum  for  the  same,  not  exceeding  two  pence  for 
each  folio  of  ninety  words." 

It  seems,  that  the  articles  must  be  exclusively  drawn  up  from  the  evidence 
given  before  the  commissioners. 

Stat.  .'$  &  \  \'iet.  c.  SG.  s.  8.  enacts  "  that  a  copy  of  the  articles  so  filed  shall 
be  forthwith  served  upon  the  ])arty  accused,  by  personally  delivering  the 
same  to  him,  or  by  leaving  the  same  at  the  residence  house  belonging  to 
any  preferment  holden  by  him,  or  if  there  be  no  such  house,  then  at  his 
usual  or  last  known  place  of  residence :  and  it  shall  not  be  lawful  to  pro- 
ceed upon  any  such  articles  until  after  the  expiration  of  fourteen  days  after 
the  day  on  which  such  copy  shall  have  been  so  s(Tved." 

Stat.  3  &  4  Vict.  c.  86.  s.  9.  enacts  ''  that  it  shall  be  lawful  for  the  said 
last- mentioned  bishop,  by  writing  under  his  hand,  to  re<|uire  the  party  to 
appear,  either  in  person  or  by  his  agent  duly  appointed,  as  to  the  said  party 
may  seem  fit,  before  him  at  any  ]>laee  \\ithin  the  diocese,  and  at  any  time 
after  the  exjuration  of  the  said  fourteen  days,  and  to  make  answer  to  the 
said  articles  within  such  time  as  to  the  bishop  shall  st^em  reasonable;  and  if 
the  ))ariy  shall  appear,  and  by  iiis  answer  admit  the  truth  of  the  articles, 
the  bishop,  or  his  commissary  specially  ap])niiited  for  that  purpose,  bhall 
forthwith  proceed  to  pronounce  sentence  tiiereupon  according  to  the  eccle- 
siastical law." 

Tlie  respondent  has  the  same  rijjht  of  rejily,  with  respect  to  technical 
objcetiniis,  production  of  evidence,  and  freedom  of  speech,  as  is  practised 
bv  counsel  for  di*fendants  at  Ni>i  I'rius. 

m 

Stat.  3  &  \  Viet.  c.  86.  s.  10.  enacts  **  that  every  notice  and  n^quisition  to 
be  «;iven  or  made  in  pursuance  of  this  act  shall  be  served  on  the  party  to 
wh'iin  the  sain<;  re.-pectively  relati',  in  th«'  same  manner  as  is  hereby  directed 
with  respect  to  the  service  of  a  copy  of  the  articles  on  the  party  accused." 

Stat.  *^  &  \  Vict.  c.  86.  s.  1 1,  enacts  **  that  if  the  nartv  accused  shall  n*fuje 
or  negleet  to  appear  and  make  answer  to  the  said  articles,  or  shall  appear 
and  make  any  an.^wer  to  the  said  articles  other  than  an  unqualified  ad- 
mission of  the  truth  thereof,  the  bishup  shti!!  pi'oe«*ed  to  hear  the  cause 
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with  the  assistance  of  three  assessors,  to  be  nominated  by  the  bishop,  one 
of  whom  shall  be  an  advocate  who  shall  have  practised  not  less  than 
five  years  in  the  court  of  the  archbishop  of  the  province,  or  a  serjeant-at- 
law,  or  a  barrister  of  not  less  than  seven  years  standing,  and  another  shall 
be  the  dean  of  his  cathedral  church,  or  of  one  of  his  cathedral  churches, 
or  one  of  his  archdeacons,  or  his  chancellor ;  and  upon  the  hearing  of  such 
cause  the  bishop  shall  determine  the  same,  and  pronounce  sentence  there- 
upon according  to  the  ecclesiastical  law." 

Stat.  3&4  Vict  c.  86.  s.  12.  enacts  "that  all  sentences  which  shall  be 
pronounced  by  any  bishop  or  his  commissary,  in  pursuance  of  this  act,  shall 
be  good  and  effectual  in  law(l),  and  such  sentences  may  be  enforced  by  the 
like  means  as  a  sentence  pronounced  by  an  ecclesiastical  court  of  competeiit 
jorisdietion." 


The  Chorci 

DlSCIPLlNX  ^ 

Act. 

Proceedings  < 
a  hearing 
before  the 
bishop. 


Sut  3  &  4 
Vict,  c  86. 
8   12. 

Sentence  of 
bishop  to  be 
effectual  in 
law. 


( 1 )  AU  tenUnett  shall  be  good  and  effedfud 
ta  iaur.*— In  Brooke*  the  younger  v.  Cre*»well 
(Arches,  Not.  2.  1847,  ex  relat,  the  learned 
reporter  of  Notes  of  Cases  Ecclesiastical) — 
vhich  was  originally  a  proceeding  against 
the  Her.  Henry  Crc^swell,  vicar  of  Creech 
St.  Michael,  Somerset,  for  quarrelling 
and  6ghting,  swearing  and  using  profane 
and  indecent  language,  frequenting  public- 
houses,  and  habitually  drinking  to  excess — 
the  Court  (February  12,  ]84(>),  held,  that 
the  articles  were  sufficiently  proved,  and 
sentenced  Mr.  Cresswell  to  suspension, 
ab  officio  et  a  beneficio,  fur  eighteen  months, 
to  comnoence  from  and  after  the  date  of 
publication  of  the  sentence,  namely,  the 
8th  March,  1 846,  and  further  to  continue 
aotil  be  should  produce  a  certificate, 
approred  of  by  the  Court,  under  the  hands 
of  three  beneficed  clergymen  in  his  neigh- 
bourhood, that  he  had  properly  conducted 
himself  during  the  period  of  suspension  ; 
and  it  condemned  him  in  the  costs  of  the, 
proceediogK.  Tlie  costs  were  taxed  on  the 
lOCh  March,  a  monition  for  their  payment 
was  decreed  and  issued  on  the  26th,  and 
attempts  were  made  to  serve  it  upon  Mr. 
Cresswell,  but  without  success.  On  the 
16th  April.  1846,  Mr.  Brookes,  the  pro- 
moter, died  ;  and  on  the  1 6th  May,  admi- 
nir^ratkm  of  his  effects  was  granted  to  Eli- 
sabeth Hawkes  but  no  step  was  taken  to 
enforce  the  payment  of  the  costs.  The 
period  of  suspension  having  expired  on  the 
9th  September,  1847,  and  a  certificate  from 
three  beneficed  clergymen  being  exhibited 
on  behalf  of  Mr.  Cresswell,  it  was  prayed 
that  the  Court  would  admit  the  certificate, 
and  relax  the  suspension.  It  was  argued, 
that  the  sentence  did  not  prolong  the  sus- 
pensioti  until  the  costs  had  been  paid,  and 
that  DO  step  had  been  taken  to  obtain  the 
coata,  by  taking  out  a  fresh  monition,  since 
the  grant  of  administration  of  the  promoter's 
cflccts  in  May,  1846.  To  which  it  was 
answered,  tor  the  administratrix  of  the  pro- 
moter, that  the  condemnation  in  costs  was  a 
part  of  the  sentence,  and  that  the  Court 
eoald  not  relax  the  suspension  until  its  sen- 
tence be  fully  complied  with.  Tne  certifi- 
cate was  not  objected  to,  but  it  was  urged, 


that  the  three  clergymen  who  had  signed 
it  were  examined  as  witnesses  in  Mr.  Cress- 
well's  defence,  and  the  Court  did  not  rely 
upon  their  evidence. 

Sir  Herbert  Jenner  Fust :  — "  The  period 
of  suspension,  to  which  the  Court  sentenced 
Mr.  Cresswell,  having  expired,  and  a  certifi- 
cate, signed  by  three  beneficed  clergymen, 
having  been  exhibited,  the  first  question 
which  arises  is.  Whether  the  certificate  is 
sufficient  ?  The  three  clergymen  reside  in 
the  neighbourhood  of  Mr.  Cresswell,  and 
they  certify  that,  from  the  9th  March,  1846, 
to  the  date  of  the  certificate  (the  10th  Sep- 
tember last),  he  had  resided  at  his  house  in 
the  parish  of  Creech  St  Michael,  ond  that, 
during  these  eighteen  months,  he  has  con- 
ducted himself  with  the  propriety  and  de- 
corum which  become  a  clergyman  in  holy 
orders,  and  that  he  is,  in  their  opinion,  de- 
serving of  being  restored  to  the  discharge 
of  the  functions  of  his  clerical  ofiSce.  No- 
thing can  be  more  satisfactory  than  this 
certificate ;  that  it  is  a  sufiScient  certificate 
I  have  no  doubt  whatever,  and  there  is  no 
averment  to  the  contrary.  It  is  said  that 
the  three  clergymen  who  have  signed  this 
certificate  were  examined  as  witnesses  on 
the  defence  of  Mr.  Cresswell  in  the  princi- 
pal cause,  and  it  appeared  from  their  evi- 
dence that  they,  at  that  time,  knew  very 
little  about  him.  That  was  during  the 
pendency  of  the  suit;  but  there  has  been 
an  interval  of  eighteen  months  since  the 
sentence,  during  which  they  have  had  per- 
sonal knowledge  of  his  conduct.  If  I  re- 
fuse this  certificate,  I  know  not  what  1  am 
to  require.  I  am  clear  that  this  is  a  certi- 
ficate upon  which  the  Court  is  bound  to  act 
as  a  sufficient  one;  and  then  comes  the 
question.  Has  Mr.  Cresswell  complied  with 
the  sentence  of  the  Court  so  far  as  to  entitle 
him  to  a  relaxation  of  the  suspension  ?  He 
has  not  paid  the  costs,  —  that  is  admitted. 
A  monition  was  taken  out,  calling  upon 
him  to  pay  the  costs,  and  it  appears  that 
attempts  were  made  to  serve  that  monition, 
which  did  not  succeed.  But  when?  In 
INIarch  and  April,  1846,  and  nothing  was 
done  from  that  time  to  the  present.  What 
was  the  other  party  about  during  all  thii 
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Till!  riii'Rrii 

DlsLlI'LINK 

Ait. 

Stat,  ll  »i  A 
Vict.  c.  8G. 
I.  11). 

l)isli()|>  may 
■cnil  till'  t*ausv 
to  tlic  Court  of 
Appc'il  of  the 
]iru\incc. 


The  bishop  can 
issue  letters  of 
re(|ut*st,  al- 
thuu;;b  lie  may 
ha\e  i;i\vii 
notice  of 
iKsuin^  a  com- 
mission under 
Ktat.  3^4 
Vict.  e.  66. 


Stat  [i  &  i  Vict.  c.  SG.  s.  13.  enacts  "  that  it  shall  be  lawful  for  the  hi>hop 
of  any  (li()Co>c  within  which  any  such  clerk  shall  hold  any  preferment,  or 
if  lie  hold  no  pnffrmfnt  then  for  the  bishop  of  the  diocese  within  which 
th(>  ofience  is  alleged  to  have  been  committed,  in  any  case^  if  lie  shall  think 
Jit,  eitiier  in  the  H^^t  instance,  or  after  the  commissioners  shall  have  re- 
pfiitt'd  tliat  there  is  sufficient  prima  facie  ground  for  instituting  procred- 
iniTs,  and  bifore  the  filing  of  the  articles,  but  not  afterwards,  to  send  the 
cast'  by  letters  of  recpiest  to  the  Court  of  Appeal  of  the  province,  to  be  there 
heard  and  determined  according  to  th(;  law  and  practice  of  such  court: 
])rovi(led  always,  that  the  judge  of  the  said  court  may,  and  he  is  hereby 
authorised  and  empowered  from  time  to  time  to  make  any  order  or  orders 
of  court  for  the  purpose  of  expediting  such  suits,  or  otherwise  improving 
th(>  practice  of  the  said  court,  and  from  time  to  time  to  alter  and  revoke  the 
saftie :  provided  also,  that  there  shall  be  no  appeal  from  any  interlocutory 
decree  or  onler  not  having  the  force  or  effect  of  a  definitive  sentence,  and 
thereby  ending  the  suit  in  the  Court  of  Appeal  of  the  province,  save  by  the 
ptTuiission  of  the  judge  of  such  court." 

In  the  office  of  the  judge  promoted  by  Sanders  v.  Head  (I)  it  appeared 
that  the  Bishop  of  Exeter  gave  notice  of  his  intention  of  issuing  a  eommis- 
sinn  for  the  purpose  of  making  inquiry  as  to  the  grounds  of  certain  charges 
against  a  clerk  in  orders,  under  btxit.  3  &  1*  Vict.  c.86.  s.  3.;  and  without 
witli<lrawing  such  notice,  his  lordsiiip  issued  letters  of  request  to  the  Arches 
Court  of  Canterbury.  It  was  held,  tiiat  the  letters  of  recpiest  were  8ent  to 
the  Arches  in  the  first  instance,  as  required  by  stat.  3  &  4  Vict.  c.  86. 
8.13.;  Sir  Herl>ert  Jenner  Fust,  considering  the  notice  as  not  a  com- 
mencement of  the  proceedings,  so  as  to  bar  the  bishop  of  the  right  of 
sending  the  case  to  the  Court ;  and  that  it  was  not  necessary,  that  the  letters 
of  rerpiest  shouhl  contain  the  name  and  descrijition  of  the  pc*rson  on  whose 
application,  or  at  whose  mere  motion,  the  case  was  commenced  in  the  first 
instance. 

This  decision  was  appealed  from,  but  was  afrirmed  by  the  Judicial  Com- 
mittee of  the  Privy  Council,  and  the  cause  remitted  to  the  Arches  Court. 


time?     If  it  w  competent  to  the  party  to 
apply  to  the   Court  now,  she  might  have 
appliiil  at  an  earlier  period.    AVhy  was  the 
matter  suffered  to  stand  over  for  eighteen 
months  and  when  the  perio<I  (»f  suspensimi 
has  expired,  and  not  l>efore,  is  the  Court  to 
\k'  a  ked  to  enforce  tlie  monition '/     I  am 
ot'o}>ii)iun  that  Mr.  Cressuell   has  eoinplii'd 
M  iili  thut    part   of  the  sentence  which  re- 
quired him  to  produce  a  satisfactory  certi- 
hcali*  from  three  beneficed  clergymen  as  to 
the  mjtiner  in  which  he  conducted  hiinsvlf 
during  tlie  period  of  suspension,  and  that 
he  is  on  that  ground  entitled  to  Imve  the 
suspensitMi    relaxed.       'lliis   is   a   question 
which  has  been  brought  Ijeforc  the  Court, 
I  believe,  for  the  first  time ;    but  I  am  of 
ftpinitin    that    the    Court    having  'directe<l 
iliat  Mr.  Cress  well  should  be  suspended  for 
li'ihteen    month*,    and    until    a    certificate 
sli  i.iM  be  produced  and  approved  of  by  the 
4  on  it.  and  tliat  ptriod  having  expired,  and. 
a   •'at: •« factory  certificate  ha\ing  been  pro* 
d'lced,  he  is  entitled  to  liarc  the  susjMrnsion 


relaxed,  and  to  be  ri>ftored  to  the  perform- 
ance of  his  ministerial  duties.  But  it  is  a 
very  difTeri'nt  thing  to  say  that  he  ii  to  I* 
relieved  from  the  obligation  to  pay  the 
costs.  The  Court  relaxes  the  suspenxioa, 
but  he  is  still  before  the  Court;  and  whether 
the  administratrix  of  Mr.  Brookes  the  pro- 
moter, may  keep  him  l>eforc  the  Court  until 
the  costs  be  paid  is  anotlier  question.  1  am 
of  opinion  that  the  Court  is  bound  to  relax 
the  suspension,  not  only  upon  general  prin- 
ciples, but  with  reference  to  the  circum- 
stances of  tliis  case.  I  therefore  direct  ibc 
suspension  to  be  relaxed,  and  that  Mr.Cma* 
well  be  restored  to  the  performance  and  di^ 
charge  of  the  functions  of  his  clerical  office 
from  this  day.'* 

Counsel  then  moved  for  a  nonition  rniv 
et  mttdiM.  But  the  judge  oliserved,  **  I  am 
of  opinion  that,  if  you  are  entitled  to  any 
ni«)nitioii  at  all,  it  is  a  monition  to  •hism 
cause  why  tl:e  co^ts  should  nut  be  paid  to 
the  administratrix." 

(I)    •  Curt.  32. 
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Where,  after  a  commission  of  inquirv,  a  case  is  sent,  under  stat.  3  &  4   The  Churci 
VicL  €.86.  8. 13.,  to  the  Court  of  Appeal  of  the  province  by  the  bishop  of  ^^^ 


the  diocese,  within  which  the  clerk  proceeded  against  holds  preferment,  the   

articles  must  be  confined  to  offences  committed  within  that  diocese ;  and   y^\  ^  r'J^ 

V  let.  c.  oo. 

the  commissioners,  under  the  3d  section,  are  bound  to  confine  their  inquiry  s.  is. 
within  the  diocese  of  the  bishop  who  issues  the  commission.  'P^^  commis- 

Tbus,  in  the  office  of  the  judge  promoted  by  Homer  v.  Jones  (I)  j  which   ^^  confine  th 
was  a  question  as  to  the  admissibility  of  certain  articles  against  a  clergy-  inquiry  with 
nian  for  incontinency,  the  case  was  brought  before  the  Court  by  letters  of  Jj    bisho'*wl 
request  from  the  Bishop  of  Worcester.     The  requisite  proceedings  under  issues  the  co 
the  statute  had  taken  place,  and  the  commissioners  reported,  that  there  was  n»»ss»o"* 
prima  facie  ground  for  instituting  further  proceedings.  The  articles  pleaded 
several  acts  of  incontinency  committed  within  the  diocese  of  Worcester,  but 
the  6th  pleaded  an  act  of  adultery  committed  in  the  city  of  Lichfield.      * 

It  was  contended,  in  opposition  to  the  articles,  that  this  6th  article  was 
inadmissible  under  stat  3  &  4  Vict  c.  86.,  as  it  charged  a  clergyman,  holding 
preferment  in  one  diocese,  with  the  commission  of  an  offence  in  another ; 
and  that  the  article  was  not  only  inadmissible  in  itself,  but  that  it 
vitiated  the  rest  of  the  articles,  because  the  whole  of  the  present  pro- 
ceeding was  founded  upon  the  report  of  the  commissioners,  and  non  cojistat, 
that  they  did  not  make  their  report  upon  the  evidence  given  in  support  of 
this  particular  charge,  into  which  they  had  no  business  to  have  inquired. 
But  it  was  contended  upon  the  opposite  side,  that  although  the  Bishop  of 
Worcester  could  not  have  investigated  this  charge,  yet  the  Court,  which  has 
jurisdiction  over  the  whole  of  the  province,  might,  and  therefore  the  article 
was  admissible.     Upon  such  facts  and  arguments  Sir  Herbert  Jenner  Fust  Judgment  oi 

observed,  "  This  is  a  criminal  proceeding  under  an  act  of  parliament,  in-    ,     ^'®'^j;*^'^ 

'  "  ,      *^  Jenner  rust 

titaled  '  An  Act  for  better  enforcing  church  discipline,  the  23d  section  Homer  ▼.  Jot 
of  which  enacts  'that  no  criminal  duit  or  proceeding  against  a  clerk  in 
holy  orders  of  the  united  Church  of  England  and  Ireland  fur  any  offence 
against  the  laws  ecclesiastical,  shall  be  instituted  in  any  Ecclesiastical  Court 
otherwise  than  is  hereinbefore  enacted  or  provided.'  It  is,  therefore,  quite 
clear,  that  these  proceedings  must  be  strictly  according  to  the  statute. 
[The  learned  judge  read  the  different  sections  of  the  statute,  and  con- 
tinued.] The  6th  of  these  articles  contains  a  charge  of  adultery  against 
this  clergyman,  and  this  act  of  adultery  is  alleged  to  have  been  committed 
in  the  city  of  Lichfield.  The  diocese  of  Lichfield,  I  must  presume,  extends 
over  the  city  of  Lichfield.  The  party  proceeded  against  holds  preferment 
in  the  diocese  of  Worcester,  and  the  commission  was  issued  by  the  Bishop 
of  Worcester.  It  is  very  certain  that  he,  the  Bishop  of  Worcester,  could 
not  take  any  notice  under  the  statute  of  this  offence,  which  was  coniiiiitted 
beyond  his  jurisdiction.  But  it  is  said,  that,  although  the  bishop  could  not, 
jet  that  this  Court,  as  possessing  jurisdiction  throughout  the  whole  province 
of  Canterbury,  might  receive  the  charge.  Now,  the  case  is  sent  here  by 
letters  of  request,  which  letters  embody  the  proceedings  before  the  coininis- 
ftioners,  and  those  proceedings  are  the  very  foundation  of  the  case  before 
thb  Court     I  am  of  opinion  that  the  commissioners  can  proceed  only  w  itliin 

(1)  9  Jurist,  167. 
3  ft  4 
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the  diocese  of  the  bishop  who  issues  the  commission ;  and  I  must  presume 
that  they  have  bounded  their  inquiries,  as  they  ought  to  have  done,  within 
that  limit ;  and  I  therefore  reject  this  article.*' 

In  Brookes  v.  Cresswell  (1),  which  was  a  proceeding  against  the  Rev. 
Henry  Cresswell,  vicar  of  the  vicarage  and  parish  church  of  Creech  St. 
Micliael,  in  the  county  of  Somerset,  and  diocese  of  Bath  and  Wells,  broaght 
before  the  Arches  Court  by  letters  of  request  from  the  bishop  of  the 
diocese  acting  (in  consequence  of  infirmity)  by  the  Bishop  of  Salisbury, 
who  had  been  appointed  by  the  Queen  under  stat.  G  &  7  Vict.  c.  62.  (2) 

The  citaticn  called  u])on  the  party  (who  was  instituted  to  the  vicarage 
in  1813)  to  answer  to  certain  articles,  char<;inp:  him  with  quarrelling  and 
fighting — habitually  swearing — frequenting  public-houses  —  and  habit- 
ually drinking  to  excess. 

It  was  contended  that  the  whole  proceedings  had  been  coram  non  judioe, 
and  consequently  null.  That  there  was  no  proof  that  the  Bishop  of  Salis- 
bury had  been  empowered  to  act  for  the  Bishop  of  Bath  and  Wells.  Bat 
that  if  there  had  been  a  commission  issued,  and  a  report  made,  and  that  the 
bishop  was  not  a  member  of  the  commission  issued,  the  letters  of  request 
were  not  signed,  as  tiiey  ought  to  be,  by  the  Bishop  of  Salisbury  acting  for 
the  Bishop  of  Bath  and  Wells,  but  were  signed,  *^  (ieorge  Henry  Bath  and 
Wells,  by  me,  E.  Sarum.*'  And  that  the  Bishop  of  Salisbury  was  to  act  as 
the  attorney  of  the  Bishop  of  Bath  and  Wells,  and  ought  to  have  signed 
the  letters  of  request  in  his  own  name. 

It  was  urged  in  reply,  that  it  was  alleged  in  the  letters  of  request 
that  the  Bishop  of  Salisbury  was  appointed  by  virtue  of  stat.  6  &  7  Vict, 
c.  62.,  and  by  letters  patent,  and  that  the  Court,  having  accepted  the 
letters  of  request,  and  consented  to  act  according  to  their  tenor,  would 
assume  omnia  rite  acta  fuisse,  unless  the  contrary  were  shown.  That  with 
respect  to  the  objection,  that  the  Bishop  of  Salisbury  should  have  signed 
the  letters  as  acting  for  the  Bishop  of  Bath  and  Wells,  as  in  the  case  of 
parties  who  were  minors,  the  principle  did  not  apply,  because  the  cause 
was  carried  on  by  the  minor  acting  by  his  guaniian,  not  the  guardian  acting 
for  the  minor. 

To  these  arguments  Sir  Herbert  Jenner  Fust  observed,  **  The  statute 
directs  that  the  acts  shall  be  done  *  in  the  name  of  the  bishop  or  arch- 
bishop so  found  to  be  incompetent*  Is  not  the  act  in  this  case  done  in 
the  name  of  the  Bishop  of  Bath  and  Wells?  I  cannot  doubt  for  one 
moment  that  the  recitals  in  the  letters  of  request  are  sufficient  to  give  the 
Court  jurisdiction  to  pronounce  a  si>nteiicr,  and  that  the  letters  of  recjuest 
are  in  the  proper  fonn,  in  the  name  of  the  bishop  of  the  diocese;  they 
purport  to  be  signed  by  tlu*  Bishop  of  Bath  and  Wells,  by  the  hand  of  the 
Bishop  of  Salisbury,  and  every  thing  is  to  be  done  '  in  the  name*  of  the 
bishop  f(mnd  to  be  incompetent.  With  reganl  to  the  necessity  of  proving 
all  the  facts  alleged  in  the  letters  of  request  to  found  the  jurisdiction  of 
this  Court,  I  am  of  opinion  that  it  is  sufficient  to  allege  them,  and  the  other 
party  might  appear  under  protest,  if  any  objection  lay." 

And   upon  a  subsequent  day  the    learned  judge    said,     '*It  was  con* 
tended,   in  the  first   ]>lace,    that  it  was   not    nece^^a^y   that  there  hbould 


(1)4  Notes  of  Cases  Ecclrsiastiral,  429.      (2)  Stcplieiis*  Kcclcsiastieai  Statutes,  221 S. 
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have  been  any  proceeding  in  this  Court ;    or,  at  all    events,  that   there  Thk  Church 
should  have  been  a  previous  inquiry  by  a  commission ;  that  if  such  pre-   ^^ 


vious  inquiry  was  necessary  in  any  case,  it  was  in  a  peculiar  case  of  this 
description ;  and  if  that  had  been  done,  upon  the  report  of  the  conimis- 
fioners^  the  bishop  might  have  admonished  the  party  without  any  further 
proceedings.  This  Court,  however,  has  no  power  to  control  the  exercise  of 
the  discretion  of  the  bishop,  with  whom  it  rested  to  determine  for  himself 
which  of  the  two  modes  provided  by  the  act  of  parliament  he  should  adopt ; 
and  the  Court  is  bound  to  presume  that  the  bishop  made  his  election  after 
t  due  consideration  of  all  the  circumstances  reported  to  him.  But  the 
Bishop  of  Salisbury  stood  in  a  peculiar  relation  to  this  case ;  he  was  acting 
for  the  Bishop  of  Bath  and  Wells,  and  that  circumstance  may  have  led  him, 
not  unnaturally,  to  send  the  case  to  this  Court  in  the  first  instance,  as  he  was 
acting,  not  in  his  own  right,  but  for  the  bishop  of  another  diocese,  with 
which  he  had  but  little  acquaintance.  I  am  bound  to  assume  that  the 
Bbhop  of  Salisbury  was  satisfied  that  the  case  called  for  interference  and 
investigation ;  and  that  the  mode  he  adopted,  of  sending  it  by  letters  of 
request  to  this  Court,  in  the  first  instance,  was  the  preferable  mode,  and  the 
Court  had  no  option ;  it  could  not  refuse  the  letters  of  request,  and  must 
proceed  according  to  the  usual  form,  and  to  the  tenor  of  the  letters." 

8tat«  3  &  4  Vict  c.  86.  s.  14.  enacts  **  that  in  every  case  in  which,  from  the  Stat.  3  &  4 
nature  of  the  offence  charged,  it  shall  appear  to  any  bishop  within  whose  ^^^^  ^-  ®^* 
diocese  the  party  accused  may  hold  any  preferment,  that  great  scandal  is  Bishop  em- 
likely  to  arise  from  the  party  accused  continuing  to  perform  the  services  powered  to 
of  the   church    while   such   charge   is  under   investigation,    or  that    his  JJJcJJJ^^ft^^ 
minbtration  will  be  useless  while  such  charge  is  pending,  it  shall  be  lawful  performing 

for  the  bishop  to  cause  a  notice  to  be  served  on  such  party  at  the  same  f  ^*<^f*  °*  *' 
...  .  1.  /.I  .1         -  .,  church,  &c. 

time  with  the  service  of  a  copy  of  the  articles  aforesaid,  or  at  any  time 

pending  any  proceedings  before  the  bishop,  or  in  any  ecclesiastical  court, 
inhibiting  the  said  party  from  performing  any  services  of  the  church  within 
such  diocese  from  and  after  the  expiration  of  fourteen  days  from  the  service 
of  such  notice,  and  until  sentence  shall  have  been  given  in  the  said  cause : 
provided  that  it  shall  be  lawful  for  such  party,  being  the  incumbent  of  a 
benefice,  within  fourteen  days  after  the  service  of  the  said  notice,  to 
nominate  to  the  bishop  any  fit  person  or  persons  to  perform  all  such  ser- 
vices of  the  church  during  the  period  in  which  such  party  shall  be  so  in- 
hibited as  aforesaid  ;  and  if  the  bishop  shall  deem  the  person  or  persons  so 
nominated  fit  for  the  performance  of  such  services,  he  shall  grant  his  licence 
to  him  or  them  accordingly ;  or  in  case  a  fit  person  shall  not  be  nominated, 
tlie  bishop  shall  make  such  provision  for  the  service  of  the  church  as  to 
him  shall  seem  necessary ;  and  in  all  such  cases  it  shall  be  lawful  for  the 
bishop  to  assign  such  stipend,  not  exceeding  the  stipend  required  by  law 
for  the  curacy  of  the  church  belonging  to  the  said  party,  nor  exceeding  a 
moiety  of  the  net  annual  income  of  the  benefice,  as  the  said  bishop  may 
think  fit,  and  to  provide  for  the  payment  of  such  stipend,  if  necessary,  by 
sequestration  of  the  living :  provided  also,  that  it  shall  be  lawful  for  the 
said  bishop  at  any  time  to  revoke  such  inhibition  and  licence  respectively.*' 

Stat.  3  &  4  Vict.  c.  8G.  s.  15.  enacts  **  that  it  shall  be  lawful  for  any  party  Stat,  s  &  4 
who  shall  think  himself  aggrieved  by  the  judgment  pronounced  in  the  first  ^5^  ®'®^ 

instance  by  the  bishop,  or  in  the  Court  of  Appeal  of  the  province,  to  appeal  Court  of 

appcaL 
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Stat.  S  &  4 
Vict.  c.  86. 
S.16. 

Archbishops 
and  hishops 
members  of 
the  Privy 
Council,  to  be 
mmnbcrs  of 
the  judicial 
committee  on 
all  api>caU 
under  the  act. 


Stat.  S  &  4 
Vict.  c.  8C. 
t.  17. 

Attendance  of 
witneues,  and 
production  of 
papery  &c. 
may  be  com- 
pelled, by 
the  same  pow- 
ers ....  as 
now  lielonf^  to 
the  Consutorial 
Court  and  to 
the  Court  of 
Arches  rvspec* 
tively. 

'file  ju(l;;e  may 
require  the 
production  of 
such  deeds, 
cridcnctrs,  or 
writings  as 
mav  be  ni-cev* 
sary. 


frum  such  judgment ;  and  such  appeal  shall  be  to  the  arehbidho|>,  and  :»Iiall 
he  lu^ard  before  the  judge  of  the  Court  of  Appeal  of  the  province*  when  the 
cause  shall  have  been  heard  and  determined  in  the  first  instance  by  the 
bishop,  and  shall  be  proceeded  in  in  the  said  Court  of  Appeal  in  the  same 
manner,  and  subject  only  to  the  same  appeal  as  in  this  act  is  provided  with 
respect  to  cases  sent  by  letters  of  rc(|uest  to  the  said  court ;  and  the  ap{>eal 
shall  be  to  the  Queen  in  council,  and  shall  be  heard  before  the  Judicial 
Committee  of  the  Ptivy  Council,  when  the  cause  shall  have  been  heard  and 
determined  in  the  first  instance  in  the  court  of  the  archbishop.** 

Stat,  ti  &  4  Vict.  c.  86.  s.  16.  enacts  **  that  every  archbishop  and  bishop  of 
the  united  Church  of  England  and  Ireland,  who  now  is,  or  at  any  time  here* 
after  shall  be,  sworn  of  her  majesty's  most  honourable  Privy  Council,  shall 
be  a  member  of  the  Judicial  Committee  of  the  Privy  Council  for  the  purposes 
of  every  such  appeal  as  aforesaid  ;  and  that  no  such  appeal  shall  be  heard 
before  the  Judicial  Committee  of  the  Privy  Council,  unless  at  least  one  of 
such  archbishops  or  bishops  shall  be  present  at  the  hearing  thereof:  pro- 
vided always  that  the  archbishop  or  bishop  who  shall  have  issued  the  com- 
mission hereinbefore  mentioned  in  any  such  case,  or  who  shall  have  heard 
any  such  case,  or  who  shall  have  sent  any  such  case  by  letters  of  request 
to  the  Court  of  Appeal  of  the  province,  shall  not  sit  as  a  member  of  the 
judicial  committee  on  an  appeal  in  that  case.*' 

Stat.  3  &  4  Vict.  c.  86.  s.  17.  enacts  *'  that  it  shall  be  lawful  in  any  such 
inquiry  for  any  three  or  more  of  the  commissioners,  or  in  any  such  proceed- 
ing for  the  bishop,  or  for  any  assessor  of  the  bishop,  or  for  the  judge  of  the 
Court  of  Appeal  of  the  province,  to  require  the  attendances  of  such  witnesses, 
and  the  production  of  such  deeds,  evidences,  or  writings  as  may  be 
necessary;  and  such  bishop,  judge,  assessor,  and  commissioners  res|)ectivelv 
shall  have  the  same  power  for  these  purposes  as  now  belong  to  the  Con- 
sistorial  Court  and  to  the  Court  of  Arches  respectively." 

The  jurisdiction  of  the  Ecclesiastical  Court  in  matters  ecclesiastical  does 
not  depend  on  any  particular  canon  or  statute,  but  on  the  general  ecclesi- 
astical law,  and  on  the  universal  consent  by  which  some  matters  are  exclu- 
sively of  ecclesiastical,  and  not  of  temporal,  cognisance. 

And  it  appears  that  unless  it  be  the  int(;ntion  to  proceed  solely  under  a 
.particular  statute,  for  a  particular  penalty  pointed  out  by  that  statute,  it  is 
competent  to  plead  the  general  ecclesiastical  law  as  contained  in  the  canons 
or  constitutions. 

In  luirnnll  v.  Craig  (1),  whieh  was  a  proceeding,  under  the  Church  Dis- 
cipline Act,  against  a  clerk  in  holy  orders  for  immoralities  (2),  the  articles 
had  been  admitted,  as  well  as  a  defensivt^  plea,  alleging  that  the  charges 
were  utterly  without  foundation,  and  had  been  concocted,  from  malignant 
motives,  by  the  promoter.  Witnesses  had  been  examined  on  both  pleas, 
and  publication  had  passed  in  the  cause,  which  now  stood  on  admission  of 
both  proctor^*  asserted  exceptive  allegations.  The  di^f'ensive  allegation  had 
pleaded  that,  some  time  prior  to  the  17th  January,  1815,  the  promoter 
addressed  to  the  bishop  of  the  diocese  a  letter,  now  remaining  in  the  registry 


(1 )  o  Noll's  of  C.i**'s  Kcclfsiastical,  1 16. 

CJ)  Till' ri'sprimU'nt  was  ultiiiiatcly  sus- 
pciidvd  :ib  oHicio  vt  a  lM.*ni.-tii'io  for  two 
years,  (but  uut  then  to  bv   rv&turcd  with- 


out a  certificate  of  good  behaviour.)  and 
contkMiinetl  in  !>.>()/.  nomine  cipcn>aruni. 
(Arches,  Nov.  11.  1817. ) 
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of  the  vicar-general  of  the  Archbishop  of  Canterburv*  to  whom  it  was  The  Church 

Discipline 

officially  transmitted,  but  of  which  a  copy  or  inspection  had  been  denied  to   ^^^ 

the  party  proponent,  wherein  the  promoter  preferred  certain  charges  against   

the  party,  which  (as  would  appear  from  the  result  of  the  proceedings  in  this 
caase)  he  had  not  even  a  pretence  for  making,  and  for  the  support  of 
which,  he  could  not  rely  upon  the  testimony  of  any  one  witness  produced  in 
support  of  the  articles  which  had  been  exhibited  in  his  behalf.  This  part 
of  the  allegation  was  rejected  by  the  Court  as  not  relating  to  the  cause.  A 
motion  was  then  made,  on  behalf  of  the  party  proceeded  against,  for  this 
letter,  and  all  papers  in  any  manner  whatever  relating  to  the  cause  in  the 
hands  of  the  vicar-general. 

Upon  such  facts  Sir  Herbert  Jenner  Fust  observed,  "This  is  a  motion  of  Judgment  of 
a  very  unusual  nature,  and  I  was  somewhat  surprised  at  it,  having  some  j  '  "^'f!^'' 
recollection  of  what  passed  on  another  occasion,  and  that  recollection  is  in  Famall  v. 
confirmed  by  what  was  mentioned  by  Dr.  Haggard,  as  to  the  article  in  the   ^^^* 
allegation  in  which  the  letter  was  directly  referred  to.     That  passed  in  the 
usual  proceedings  in  the  court.     The  letter  was  pleaded  and  referred  to  as 
in  the  registry  of  the  vicar-general,  and  the  Court  was  asked  to  admit  the 
allegation,  and  the  Court  rejected  that  article   of  the  allegation.     This 
being  so,  I  must  say  that  the  application  at  the  present   moment  comes 
before  the  Court  very  unfavourably,  for  it  is  after  publication  in  the  cause, 
when  all  the  evidence  has  been  seen,  and  the  proctor  for  the  party  accused 
has  asserted  an  exceptive  allegation.     In  this  stage  the  Court  is  asked  to 
direct  an  application  to  be  made  to  the  vicar-general  (over  whom  it  has  no 
control)  for  documents  alleged  to  be  in  his  possession,  and  said  to  refer  to 
the  proceedings  in   the  cause.     I  am  told  that  the  letter  may  have  some 
reference  to  this  cause,  or  it  may  be  required  for  ulterior  proceedings,  and 
hare  no  reference  whatever  to  the  charge  now  under  investigation,  but  to 
other  charges  which  the  promoter  may  have  made  to  the  bishop,  on  which 
proceedings  have  not  been  taken ;  and  now  an  application  is  made,  after 
publication  in  the  cause,  for  these  documents,  to  assist  in  the  defence  of  the 
party  against  charges  concocted  by  the  promoter.     To  what  charges  this 
refers,  I  know  not ;  I  presume  to  charges  not  under  investigation.     What 
has  this  Court  to  do  with  that  letter  ?     It  has  nothing  to  do  with  this  pro- 
ceeding, except  that   it   may  benefit  the  party  in  an  ulterior  proceeding, 
when  possibly  he  may  have   power  to  procure  the  letter  from  the  vicar- 
general  by  the  process  of  a  court  of  criminal  jurisdiction.     But  this  Court 
has  no  jurisdiction  over  the  vicar-general.     This  motion  is  not  according  to 
the  old  practice  in  commissions  of  scrutiny,  but  it  is  a  mere  application  to 
induce  the  Court  to  apply  to  the  vicar-general  to  suffer  the  party  to  have 
reference  to  the  paper.     Dr.  Jenner  has  referred  to  the  statute,  and  the 
statute    has  a  material  bearing  on   the  question.     It  directs  the  mode  in 
which  the  party  accused  shall  be  furnished  with  the  means  of  defence,  and 
provides  that  he  may  have  copies  of  the  depositions  of  the  witnesses  and  of 
the  report  of  the  commissioners  of  inquiry.     This   being  so,  the  party  is 
entitled  to  be  furnished  with  every  thing  which  passed  on  that  commission  ; 
but  there  is  not  a  syllable  said  in  the  statute  as  to  his  being  furnished  with 
the  original  information  given  to  the  bishop.     The  archbishop's  registry  is 
not  to  furnish  any  documents  unless  they  formed  part  of  the  proceedings 
before  the  commissioners.     What  is  this  Court  to  do  ?     It  is  to  investigate 
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SUt  3&4 
Vict  c.  86. 
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Witnesses  to 
lie  vzainiiiecl 
on  oath,  and 
to  be  liable  ti> 
liuninhinvnt  for 
perjury. 

SUt.  3&  4 
Vict.  c.  to. 
9.  19. 

Provisions  of 
•ct  not  to 
interfere  with 
persons  insti- 
tuting suits  to 
cstiblikh  a  civil 
right 


Stat  23  Hen. 8. 
c.  9. 


a  particular  charge ;  and  the  defence  to  tliat  charge  is,  that  it  has  been 
trumped  up  and  concocted  by  the  promoter ;  and  to  prove  that  fact,  they 
say  that  there  were  other  charges  made  against  the  party  which  were  not 
proceeded  on.     Suppose  an  application  were  made  to  the  archbishop,  and 
refused,    arc  there  to  he   any   further  proceedings?      Is  there  to   be  a 
monition,  and  is  the  archbishop  to  be  pronounced  in  contempt,  and  his 
contempt  signified?     It  is  quite  out  of  tiie  course  of  our  proceedings.    Thi« 
Court  has  nothing  to  do  with  the  ])rimary  proceedings  before  the  commis- 
sion.    Why  was  not  the  letter  applied  for  before  publication  ?     Indirectly 
it  was,  and  the  application  was  rejected,  and  after  publication  the  Court  ij 
asked  to  do  what  it  refused  in  th(^  proper  stage.     I  am  clearly  of  opinion 
that  the  Court  has  no  power  to  comply  with  this  ap])lieation.     Perhaps  tlie 
document  may  be  of  importance  in   another  charge :  if  so,  there  may  he 
means  of  obtaining  it  by  the  process  of  the  Court  which  entertains  the 
criminal  suit. 

<'In  Oughton,  under  the  title,  '  De  Instrumentis  Kxhibendis,'  there  is  this 
note  ( 1 ) :  *  Ista  tamen,  ante  conclusionem  in  causa,  allegari  et  peti  debent.* 
But  I  put  my  decision  u])on  these  two  grounds :  fir<t,  that  the  letter  ua« 
pleaded,  and  rejected  by  the  Court,  as  not  having  any  reference  to  the  pre- 
sent proceeding ;  second,  that  the  application  is  made  after  publication  iu 
the  cause  to  ])rocure  evid(>nce  in  support  of  an  article  of  the  defensive 
allc'gation  which  the  Court  rejected  ;  and  why  the  Court  is  to  do  after  pub- 
lication what  it  refused  to  do  before,  I  cannot  see.  I  am  of  opinion,  that 
there  is  no  sufficient  reason  for  the  Court  to  depart  from  its  ])ractice,  and 
comply  with  an  application  so  unusual.  I  therefore  reject  the  motion, 
and  the  cause  must  proceed  in  the  usual  course.  If  it  had  been  alleged, 
that  the  letter  had  formed  part  of  the  proceedings  l>4;fore  the  commissioner?, 
the  Court  might  have  endeavoured  to  assist  the  ]>arty ;  but  even  then  I  do 
not  know  that  this  Court  could  have  entertained  tne  application,  for  the  act 
does  not  give  power  to  enforce  tiie  furnishing  of  information." 

Stat  .S  dr  4  Vict.  c.  86.  s.  18.  enacts  **  that  every  witness  who  shall  be  ex- 
amined in  pursuance  of  this  act  shall  give  his  or  her  evidence  upon  oath, 
or  upon  solemn  atfirmation  in  cases  in  wiiich  an  afiinnation  is  allowed  by 
law  instead  of  an  oath,  which  oath  or  afiinnation  respectively  shall  be 
administered  by  the  judge  of  the  court  or  his  surrogate,  or  by  the  assessor 
of  the  bishop,  or  by  a  coinmissionei  ;  and  that  every  such  witness  who  shall 
wilfully  swear  or  affirm  falsely  shall  be  deemed  guilty  of  perjury." 

Stat.  S  &  4  Viet.  c.  8<5.  s.  19.  enacts  "  that  nothing  hereinbefore  contained 
shall  ])revent  any  person  from  instituting  us  voluntary  promoter^  or  from 
prosecuting  in  such  form  and  manner  and  in  such  court  us  he  might  have 
dune  before  the  passing  of  this  act,  any  suit  which,  though  in  form  criminal, 
shall  have  the  effect  of  asserting,  ascertaining,  or  establishing  any  civil  right, 
nor  to  prevent  the  arehbi>hop  of  the  proviiiee  from  citing  any  such  clerk 
bi'fon;  him  in  cases  and  under  eireunistances  in  and  under  which  such  arch- 
bishop might,  before  the  passing  of  thi>  act,' cite  such  clerk  under  and  iu 
pursuance  of  a  statute  passed  in  the  twonty-third  year  of  the  reign  of  King 
Henry  the  Eighth,  intituled  *  An  act  that  no  person  shall  be  cited  out  of 
the  diocese  where  he  or  shct  dwellcth,  except  in  certain  case>.'  " 


(I)  Tit  107.  n<»'.c  ii\). 


icil  Buch  suit  or  "^'hBoff™ 
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Stat.  3&  4  Vict,  c.  86.  s. '20.  enacts  "  that  every  suit  or  proceeding  agaim. 
J  fach  cicrk  in  holy  orders  for  any  offence  against  the  laws  ecclesiastical    ^^ 
■II  be  commenced  within  tivci  years  after  the  coinniisslon  of  the  offence  - 
respect  of  which  the  suit  or  proceeding  shall  be  instituted,  and  not  after-  f""-  ^  *'  ■• 
irda :  provided  always,  that  whenever  any  such  suit  or  proceeding  shall  be  , 
BOght  in  respect  of  an  offence  for  which  a  conTietion  shall  have  been    ( 
tained  in  any  court  of  common  law,  sucli  suit  or  proceeding  may  be  ' 
ight  against  the  person   convicted   at  any  time  within  six  calendar  , 
itbs  after  such  conviction,  although  more  than   two  yei 

since  the  commission  of  the  offence  in  respect  of  w 
needing  shall  be  so  brougliU" 

I  the   offlee  of  the  judge  promoted  by  TUchmarsh  v.  Cliapman(\)  it  Judgment  of 
l^eared,  that  on  May  20.  18+3.  a  decree,  founded  on  letters  of  request  |''„""^" 

the  Bishop  of  Ely,  issued  from  the  Cowrt  of  Arches,  citing  the  Rev,  in  Tiichmank^ 
William  Herbert  Chapman,  for  refusing  a  second  time,  on  May  26.  1841,  •■ 
dog  within  two  years  from  the  date  of  the  citation,  to  bury  the  corpse  or 
idy  of  Jane  Kumbold,  spinster  (an  infant),  a  parishioner  of  the  parish  of 
■sdngboume,  after  convenient  notice  or  warning  given  on  both  occasions. 
Tbe  party  cited  appeared  under  protest,  by  reason,  "  that  the  20lh  section 
'.  Stat.  3  &  +  Vict.  c.86.  provides,  that  every  suit  or  proceeding  against 
iny  clerk  in  holy  orders,  for  any  offence  against  the  laws  ecclesiastical,  shall 
be  commenced  within  two  jears  after  the  commission  of  the  offence  in  re- 
ijmet  of  which  the  suit  or  proceeding  shalL  be  instituted,  and  not  after- 
wuUs."  That  by  the  first  refusal,  in  Febraaiy,  1840,  the  offence,  if  any, 
ra  complete,  and  tliat  the  lime  limited  by  the  act  for  proceeding  in  such 
MM  expired  before  the  service  of  the  citation. 

Upon  these  facts  Sir  Herbert  Jenncr  Fust  delivered  judgment  in  the 
following  language: — "I  have,  since  the  lost  court  day,  looked  into  all  the 
rates  and  authorities,  and  have  considered  the  arguaicnts,  addressed  to  the 
court,  upon  the  principles  and  decisions  of  those  cases;  the  result  I  have 
tmied  at  is  this,  that  in  the  present  stage  of  the  cause  there  is  not  sufficient 
to  stop  the  proceedings  in  limine.  1  am,  therefore,  prepared  to  overrule 
llie  protest ;  but  I  do  not  think  it  advisable  to  enter  into  a  discussion  of  the 
pnaciplcs  of  the  severnl  cases,  because,  under  the  peculiar  circumstances  of 
Uiii  ease,  I  may  possibly  be  forestalling  the  arguments  at  the  iiearing,  either 
fdr  the  prosecution,  or  for  the  defence.  I  will,  therefore,  merely  state  the 
grounds  on  which  I  think  I  ought  to  require- an  absolute  appearance  by  the 
)at1y  cited. 

"This  is  a  proceeding  against  the  Rev.  \V.  11.  Chapman,  clerk  in  holy 
nrders  of  the  united  Church  of  England  and  Ireland,  rector  of  the  rectory 
tad  parish  church  of  Bavsingboume  in  the  county  of  Cambridge,  diocese  of 
Ely,  and  province  of  Canterbury ;  and  the  charge  is,  for  having  offended 
agkimt  tile  ecclesiastical  laws,  by  refusing  a  second  time,  to  wit,  on  the  26th 
uf  May,  18+1,  to  bury  the  corpse  or  body  of  Jane  Rumbold,  spinster,  a 
puixhioner  of  the  parish  of  Bassingbourne  aforesaid,  when  duly  applied  to 
OD  thai  behalf,  after  convenient  notice  or  warning  given  on  both  occasions, 
tic  first  whereof  occurred  on  or  about  the  17th  of  February,  1840,  and 
vitbimt  any  just  or  sufficient  cause  on  either  occasion.  This  is  the  tenor 
of  the  offence  which  the   citation  sets  forth  aA  the   charge  against  this 


Ecntleii 


(I)  3  Curt.  703. 
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**  The  question  comes  before  the  court  by  letters  of  request,  which  were 
presented  to  and  accepted  by  the  Court,  from  the  Bishop  of  Ely ;  and  a 
.  decree,  founded  on  them,  issued,  which  was  returned  on  the  ]  1th  of  May 
in  the  present  year.  The  second  application  for  the  burial  of  the  child  was 
on  the  26th  of  May ;  the  citation,  founded  on  the  letters  of  recfuest,  called 
on  Mr.  Chapman  to  answer  for  having  offended  against  the  laws  ecclesias- 
tical. (The  Court  read  the  citation.)  Therefore,  the  citation  recites,  that 
two  applications  have  been  made  to  this  gentleman  to  bury  the  corpse  of  a 
child  of  one  of  the  parishioners  of  the  parish  of  which  he  is  rector,  and  it 
states  his  refusal  to  do  so  on  both  occasions,  alleging  both  refusals  to  be 
without  just  or  sufficient  cause. 

"  An  appearance  was  given  to  this  citation,  under  protest ;  the  grounds 
of  the  protest  being,  that  according  to  the  true  intent  and  construction  of 
the  act  of  parliament,  stat.  3  &  4  Vict  c.86.  s.  20.,  the  offence  was  com- 
mitted and  depending  on  the  refusal  to  the  first  application,  namely,  on  the 
17th  of  February,  1840;  the  words  of  protest  are,  *That  it  appears  on  the 
very  face  of  the  citation  that  the  actual  offence,  if  any,  was  committed 
without  the  period  prescribed  by  the  limitations  of  the  statute,  namely,  on 
the  17th  of  February,  1840,  on  which  day  the  wrongful  act,  if  any,  must 
be  holden  to  have  been  done,  according  to  the  true  intent  and  legal  inter- 
pretation of  the  statute  aforesaid.  This  is  the  statute  limiting  proceedings 
for  offences  of  an  ecclesiastical  nature:  it  is  known  as  the  act,  *  For  better 
enforcing  Church  Discipline.'  By  it,  all  proceedings  of  this  nature  must  be 
commenced  within  two  years  after  the  commission  of  the  offence ;  therefore, 
the  ground  of  protest  is,  that  the  offence  was  committed  in  February,  1840^ 
and  the  citation  was  not  served  until  Mav,  IHUi.  If  the  construction  con- 
tended  fpr  at  the  bar  be  the  true  construction  and  interpretation  of  the 
statute,  this  Court  has  no  jurisdiction  to  inquire  into  the  offence ;  but  the 
question  for  the  Court  to  decide  is,  wliether  a  fresh  offtfnce  was  not  com- 
mitted by  this  gentleman  on  the  26th  of  May,  ISH,  consequently,  within 
the  period  limited  by  the  act  for  proceeding  against  clergymen,  for  offences 
against  the  ecclesiastical  laws,  in  ecclesiastical  courts.  Th(?re  is  some  degree 
of  difficulty  on  the  fir^t  appearance  of  this  citation ;  it  recites  the  application 
made  on  the  17th  of  Februar}-,  184-0;  and  it  recites  that  such  applicatioo 
was  not  attended  to,  namely,  that  the  rector  refused  to  bury  the  corpse  on 
that  day,  without  reasonable  cause.  On  the  first  blush  of  the  case,  it  might 
appear  that  it  was  intended  to  proceed  against  this  gentleman  for  an  offence 
committed  in  Fel»ruarv,  1840,  as  well  as  for  the  offence  in  Mav,  1841.  Thi< 
was  the  doubt  and  difficulty  I  felt  in  this  case,  not  whether  an  offence  was 
committed  in  18S-],  but  whether  in  truth  and  fact  it  was  not  to  \h'  inferred, 
that  it  was  intended  to  pnx'ced  for  both  offences.  On  consideration,  how- 
ever, of  the  language  of  the  citation,  I  think  that  such  is  not  the  true  con- 
struction;  for,  by  the  citatioii  itself,  the  offence  is  *for  having  refiisiMl  a 
second  time,  to  wit,  &c.,  being  within  two  years.*  I  take  this  to  be  the  true 
interpretation  of  the  charge  contained  in  the  citation. 

*'Then  is  this  an  offence  which  is  capable  of  being  repeated?  In  that 
lies  the  whole  strength  of  the  argument  in  support  of  the  protest.  My 
attention  wa^  callcil,  and  properly  called,  by  Dr.  Phillimore,  to  the  language 
of  the  citation,  a«i  being  deficieiit  in  clearn(.'>s ;  and  authorities  were  stated, 
anil  in*itanee>  adduced  from  the  Digest  and  other  civil  law  authorities  to 
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show  that  a  citation  must  be  clear  and  specific.     No  doubt  it  must ;  and   Thk  Churci 

X)lSCIPLINK 

I  think,  on  a  due  consideration  of  this  whole  instrument,  that  the  charge  is   ^^, 

sufficiently  clear ;  and  that  the  party  is  only  called  on  to  answer  for  the   

offence  of  having,  in  1841,  refused  to  bury  this  child;  which  is  an  offence  g-J.  H™y|^,t 
within  the  time  limited  by  the  statute.  The  question  really  is,  Was  this  an  Jenner  Fust 
offence  on  the  26th  of  May,  1841  ?  The  whole  strength  of  Dr.  Harding  s  ar-  >»»  n'^"^" 
gument  turns  on  this :  I  am  clearly  of  opinion,  as  at  present  advised,  to  hold 
that  it  is  so.  It  would  be,  in  my  opinion,  wrong,  certainly  contrary  to  any- 
thing I  have  heard,  to  stop  these  proceedings  in  limine^  at  least  without 
having  first  heard  the  circumstances  under  which  the  application  to  bury 
this  child  was  made  a  second  time.  Dr.  Harding's  argument  was  founded 
on  cases  at  common  law,  actions  of  trover,  trespass,  and  on  the  case.  I  have 
looked  into  all  the  cases  cited,  and  there  seems  to  me  to  be  this  distinction: 
in  all  these  instances  the  actions  arising  out  of  them  were  limited  by  act  of 
parliament ;  and  the  question  turned  on  this,  from  what  time  the  particular 
limitation  by  statute  began  to  run.  There  is  no  necessity  to  go  into  the  cases; 
on  principle,  when  once  the  cause  of  suit  arises,  when  that  is  complete,  the 
statute  runs  from  that  time ;  the  only  question  has  been,  whether  the  cause 
of  action  was  complete  at  an  early  period,  or  at  a  subsequent  time.  (1) . . . . 

**  lu  all  these  cases,  in  trover,  trespass,  and  action  on  the  case,  it  must 
be  recollected  that  the  question  respects  a  claim  to  property  between  two  in- 
dividuals ;  that  when  once  the  property  has  been  converted,  the  wrongful 
act  is  complete  ;  and  that  the  statute  runs  from  the  period  when  the  offence 
is  complete.  These  suits  regard  private  rights  between  two  individuals; 
here  the  offence  is  a  public  offence,  a  public  scandal.  It  must  be  borne  in 
miod,  that  the  Court  knows  nothing  of  the  ground  for  the  refusal  to  bury 
this  corpse ;  for  all  the  Court  can  know,  the  child  may  have  been  baptized 
by  a  clergyman  of  the  Church  of  England  —  by  the  rector  of  this  very  parish 
himself:  the  refusal  is  not  for  the  reason  that  the  child  was  unbaptized,  but 
is  a  general  refusal,  as  to  the  cause  of  which  the  Court  can  at  present  know 
nothing.     .     .     . 

''It  seems  to  me,  at  present,  to  be  too  much  to  say,  that  a  clergyman  may 
refuse  to  bury  the  corpse  of  a  parishioner,  and  that,  because  proceedings  are 
not  instituted  within  a  certain  time,  he  is  to  be  at  liberty  to  persist  in  such 
refusal.  The  68th  canon  imposes  the  same  punishment  for  refusing  to 
christen  a  child,  as  for  refusing  to  bury  a  corpse.  .  .  .  But  can-  it  be 
s4ud,  that  if  a  cliild  be  brought  to  be  baptized,  and  the  minister  refuses  on 
one  Sunday,  and  it  is  brought  a  second  time,  that  a  second  refusal  would 
not  be  an  offence ;  I  see,  at  present,  no  distinction  between  the  two  cases ; 
but,  as  before  said,  I  will  not  forestall  any  arguments  which  may  hereafter 
he  offered.  What  is  the  difference  betwen  the  two  cases  ?  Here  is  a  child, 
for  anything  that  appears,  properly  baptized,  over  whose  body  the  clergy- 
man of  the  parish  is  bound  to  read  the  church  burial  service ;  and  that  child, 
so  far  as  appears  on  the  citation,  is  unburied.  This  is  a  public  scandal ;  and 
the  wrong-doer,  as  appears  on  the  citation,  is  the  minister  of  the  parish, 
wliuse  duty  it  i^  to  bury  the  child,  and,  until  that  is  done,  as  it  appears  to 
me,  the  offence  continues.  Something  was  said  as  to  the  length  of  time 
between  the  first  and  second  application ;  that  may  be  matter  proper  to  be 

(1)    SuHfuLr*   V.  Stiyudiriy  *i    Kavt,  2.1.^.      (jinlin  v.  l\nis,  'J  Ileii.  Hlack.  J  I.      ffordit' 
fc'Tth  (^Chrb)  V.  JIarlrv,  1   IJ.  &  Ad.  391. 
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Wicn  refusals 
constitute  dis- 
tinct oiTvncM 
nnd  a  breach  of 
the  canon  law, 
and  not  limply 
a  misconstruc- 
tion of  Stat. 
S  &  4  Vict. 
c.  86. 


Tlie  commence- 
ment of  the 
procvi'din;^  is 
to  lie  datirtl  not 
from  the  time 
tlii;cituti>.ii  was 


hcroaftor  considcn^d ;  hut  I  do  not  think,  because  the  corpse  was  not  brought 
within  a  definite  or  sprcific  tinu*,  that,  therefore,  the  minister  may  refuse  to 
bury  it :  I  do  not  know  tliat  there  is  any  specific  time,  within  wliich  a  body 
is  to  be  brought  for  interment  I  well  remember  a  case  (1),  where  the  dis- 
pute was  as  to  the  fees  payable  for  the  interment  of  a  corpse  in  an  iron 
coffin;  the  party  died  on  the  t^d  of  March,  1819;  proceedings  in  this  court 
were  not  taken  until  Jul}',  ISt^O;  and  the  sentence  of  the  judge  was  not 
given  until  May,  1S21.  Lord  Stoweil  recommended  that  the  body,  which 
had,  to  use  his  own  expression,  '  remained  so  long  unhonoured/  should  be 
buried  witliout  pn'judice  to  the  right  of  the  parish  as  to  the  fees  to  be 
paid.  Therefore,  I  see  no  reason  in  this  res])ect  why  tlic  rites  and  services 
of  the  church  should  not  have  been  performed  at  the  period  of  the  second 
application. 

*'  Under  these  circumstances,  as  at  present  advised,  on  this  citation  and 
letters  of  request,  the  charge  against  this  gentleman  being  for  having  re- 
fused to  bury  this  child  in  ISi-l,  therefore,  within  the  period  of  two  years 
limited  by  the  act  of  parliament,  although  there  is  a  recital  that  the  party 
liad  in  the  first  instance,  when  applied  to  to  bury  the  corpse,  refused,  I  cannot 
in  tiiis  stage  of  the  proceedings  hold  that  this  is  an  offence  which  cannot  be 
committiHl  a  second  time.  The  party  has  apparently  not  perform(.*d  a  duty 
incumbent  on  him.  I  think  the  offences  may  be  separated  from  each  other, 
and  that  the  second  refusal  may  be  an  offence  for  which  he  may  be  pro- 
c<'eded  against,  although  the  first  offence  may  have  bi'cn  committed  in 
Februarv,  1840. 

"  I  f»verrule  the  protest,  assign  the  party  to  appear  ab>olute]y,  and  reserve 
the  costs  until  the  final  hearing,  or  other  disposal,  of  the  cause.'* 

The  defendant  in  the  foregoing  caee,  as  pr(>viously  stated,  was  cited  in 
the  Court  of  Arches,  for  refusing  a  second  time,  on  the  *26th  of  May, 
A.D.  18 H,  to  bury  a  corpse,  the  fir.st  refu>al  appearing  on  the  face  of  the 
citation  to  have  been  made  on  the  17th  of  February,  IMK):  —  an  application 
was  maile  ('J)  for  a  ])rohilMtiun,  hut  it  was  held,  that  the  decision  of  the 
Court  of  Archers,  that  these  n>fiisals  constituted  distinct  offences,  was  upon 
a  (|ue>tion  involving  tlie  construction  of  the  GSth  canon,  and,  therefore, 
till'  ground  of  an  nppcral;  an<l  not  simply  a  misconstruction  of  stat.  .S  &- 4- 
Vict.  e.Sf).  s.*J().,  Mr.  Justice  Wightman  observing,  "  It  appears  to  me 
that  the  Ecelesia^tieal  Court  has  proceeded  on  the  ground,  either  that  this 
was  a  eontinuing  offence,  or  that  tite  second  refusal  wxs  a  distinct  offence 
in  itself  a;:aiiist  the  (iStli  canon.  If  $o,  that  is  a  (|uestIon  of  ecclesia.<tical 
eoi:ni>a!ice,  and  the  propi  r  remedy  is  by  appeal,  if  thi'v  have  proceiHlcfi 
wronj!ly.  TIm*  defendant,  tlMrefure,  mi  ks  to  bring  before  this  Court,  not 
tlie  eonstttieti<jn  to  be  put  upon  the  aet  of  parliament,  but  that  to  bo  put 
u])on  the  f)Stli  canon;  and  wer(>  I  to  consider  this  as  a  fit  ca.se  for  a 
]>roliiliition  to  issue,  I  can  searedy  conceive  any  case  in  which  a  similar 
application  might  not  be  made." 

The  commencement  of  the  proceedings  is  to  be  dated,  not  from  the  time 
the  citation  was  extractc>d,  but  from  the  time  of  its  service  upon  the  party : 
thus  in  lirookis  wCrvsswvll (\\)  Sir  Herbert  Jenncr  Fust  said,  "It  has  been 
al>o  objected  that  a  >pL-cifie  chiirge  laid  in  the  third  article,  relating  to  an 


(  I  )   CM,,  ft  \.  IlHzz'ir>L  *J  Consist.  .l:).I. 
(  J  I    T'tihHfir>/i  s.t'/tujimiiH  (  f  Urk),  1   I). 
\   1..-    J. 


(  '.)    I  N(»tfs  of  Ca^cs  Kcclosiasttcal,  429. 
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occurrence  in  October,  1842,  is  out  of  time,  being  beyond  the  limit  of  two  Th«  Church 
years  prescribed  by  the  Church  Discipline  Act,  as  the  citation  was  not  ^^[^ '^"^"^ 
returned  till  the  7tb  November,  1 844* ;  whereas  it  was  contended  on  the 


other  side,  that  the  commencement  of  the  proceedings  was  the  taking  out  ^«tracteu,  but 
tod  service  of  the  citation,  which  was  served  in  August,  1844',  and  conse-  of  its  service 
quently  within  two  years  of  the  offence.   This  point  might  have  been  raised  "P*>"  the  party, 
in  the  case  of  Lincoln  (^Bishop  of)  v.  Day  (1) ;    but  in  that  case  it  was 
not  necessary  for  the  Court  to  determine  the  point,  as  it  held  the  offence 
charged  not  to  have  been  established. 

"^  The  Court,  however,  was  then  inclined  to  hold  that  the  commencement 
of  the  proceeding,  dates  from  the  return  of  the  citation ;  and  upon  further 
consideration  the  Court  is  now  prepared  to  hold,  that  the  commencement  of 
the  proceedings  is  to  be  dated,  not  from  the  time  the  citation  was  extracted, 
but  from  the  time  of  its  service  upon  the  party.  The  case  of  Sherwood  v. 
Ray  (2)  furnishes  a  principle  upon  which  the  Court  may  safely  proceed. 
In  the  present  case  the  letters  of  request  were  accepted  on  the  8th  July, 
1844,  and  the  decree  was  extracted  on  the  10th  July,  but  it  was  not  served 
till  the  27th  August,  and  was  not  returned  till  the  7th  November.  No 
explanation  has  been  offered  to  the  Court  to  account  for  the  delay  between 
the  extracting  and  the  service  of  the  decree.  Why,  allowing  all  due  time 
for  deliberation,  the  case  might  not  have  been  brought  on  eailier,  I  am  at 
a  \oss  to  conjecture.  However,  no  explanation  is  given  to  account  for  the 
delay  between  the  taking  out  of  the  citation  and  its  service  and  return. 
The  articles,  however,  were  admitted,  and  an  issue  given  ;  and  the  nei^t 
question  is,  whether  the  charges  against  this  gentleman  are  sufficiently 
proved,  or  to  what  extent." 

Sandys  case  (3)  will  tend  to  illustrate  the  law  of  evidence  in  proving  the  Sandyt*  case, 
de^n^dation  of  a  clergyman.  It  was  a  prosecution  upon  stat.  12  Geo.  1.  c.3.  The  entry  of 
a.1.  (Ir.),  against  a  degraded  clergyman  for  marrying  two  Protestants.  theacntence 

The  indictment,  inter  alia,  stated  that  Richard  Sandys,  being  a  degraded  in  the  book  of 
clergyman  of  the  united  Church  of  England  and  Ireland,  celebrated  a  ^*'?^^? 
marriage  between  two  Protestants,  viz:  John  Lalor  and  Sarah  Howard.  Court  is  suf- 

The  prisoner  was  indicted  under  stat  12  Geo.   I.  c.  3.  (Ir.),    entitled  ficient  proof  of 
••  An  Act  to  prevent  marriages  by  degraded  clergymen  and  Popish  priests,  ^JL^jja^on  of 
and  for  preventing  marriages  consummated  from  being  avoided  by  pre^  a  clergyman. 
contracts,  and  for  the  more  effectual  punishing  of  bigamy.**      The  first  Stat  12  Geo.  1. 
section,  after  reciting  that  "clandestine  marriages  are  for  the  most  part  ^-3.  (Ir.) 
celebrated  by  Popish   priests   and   degraded   clergymen,  to  the  manifest 
ruin  of  several   families  niithin  this  kingdom,*'  for  remedy  thereof  enacts, 
"  that  if  any  Popish  priest,  or  reputed  Popish  priest,  or  person  pretend- 
ing to  be  a   Popish  priest,  or  any  degraded  clergyman,  or  any  layman 
pretending  to  be  a  clergyman  of  the  Church  of  Ireland  as  by  law  csta- 
btished,  shall,  after  the  25th  of  April,  1726,  celebrate,  or  take  upon  him  to 
celebrate,  any  marriage  between  two  Protestants  or  reputed  Protestants,  or 
between  a  Protestant  or  reputed  Protestant  and  a  Papist,  such  Popish  priest, 
or  reputed  Popish  priest,  and  such  degraded  clergyman,  and  layman  pre- 
tending to  be  a  clergyman,  shall  be,  and  is  hereby  declared  to  be,  guilty  of 

(1)4  N'otrt  of  Ca»w  Ecclcs'astical,  368.  (3)   1  Irikh  Circ.  Rep.  10. 

(J^)  I  Moore,  P.  C.  C'a.  98. 
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Tiir  CiiTRciff  fi^ony,  an<i  shall  suftiT  death  as  a  ftlon,  without  boiu'fit  of  the  clergy,  or  of 
j^^^  the  statute. 

— Stat.  3  &  4  Gul.  4.  c.  102.  s.  1.  repeals  so  much  of  the  foregoing  enacc- 

&tmty»  case,  mciit  **  as  dcclarcs  or  enacts  that  any  Roman  Catliolic  clergyman  who  fhall 
4*"*  10-'  ts.'"  '  c<'Iebrate  any  marriage  hetwcen  two  Protebtants  or  reputed  Protestants  or 
&  3.  hetwcen  a  Protestant  or  reputed  Protestant  and  a  Roman  Catholic,  shall  be 

guilty  of  felony,  and  sutler  death  as  a  felon,  without  benefit  of  clergy  or  of 
the  .statute.*'  But  the  Sd  section  enacts,  th<it  nothing  in  the  act  shall 
extend,  or  be  construed  to  extend,  '*  to  the  repeal  of  any  enactments  now 
in  force  for  preventing  the  performance  of  the  marriage  ceremony  by 
degraded  clergymen." 

The  fact  of  the  defendant  having,  about  twenty  years  ago,  fnf|ueDtlj 
ofKeiated  at  divine  service  in  the  paristh  church  of  Maryl>orough,  of  which 
h(>  was  curate,  and  of  his  name  being  in  the  registry-book,  certifying  births 
and  marriages,  was  proved.  The  Hc^v.  T.  Harper,  incumbent  of  Mary- 
borough, proved  that  he  was  in  Carlow,  and  took  a  part  in  the  proceedings^ 
when  sentence  of  degradation  was  pronounced  upon  the  defendant  by  the 
Bishop  of  Leighiin  and  Ferns. 

The  clerk  of  the  registrar  of  the  dioeese  of  Leighiin  produced  the  book 
of  acts  (the  book  was  entitled  thus,  in  the  first  page,  **  Acts  had  and 
done  in  the  Consistorial  (!ourt  of  the  Dioeese  of  Leighiin,  before  the  Kev. 
S.  T.  Roberts,  Surrogate  of  the  Worshipful  Alexander  Hamilton,  Esq. 
LL.D.,  Vicar-Cieneral")  of  that  diocese  from  the  registrar's  ofKce  in  Carlow, 
which  contained  the  following  entry,  after  a  n'cital  of  certain  prior  pro- 
cee<lings .  **  On  reading  over  the  foregoing  answers,  his  lord>hip  the  Lord 
Bishop  of  Leighiin  and  Ferns  did  pronounce  sentence  of  degradation  against 
the  said  Richard  Sandys;  as  a  priest  and  deacon  of  the  Established  Church. 

"  P.  Preston. 

"  Registrar  of  the  Consistorial  Court  of 

L(  iglilin,  and  Notary*  Public." 

The  witness  proved  the  signature  to  be  that  of  Mr.  Preston,  the  registrar; 
and  being  cross-cxaniintKl  state<l,  that  he  was  clerk  to  the  registrar  since 
1833  ;  did  not  know  of  any  sentence  being  pn>nounced  within  his  time ;  did 
not  know  whether  sentences  were  or  not  usually  made  op  in  any  form»  and 
knew  of  no  other  sentence  in  this  case. 

The  celebration  of  the  marriage  was  then  ])roved  by  the  parties  married* 
viz.  John  Lalor  and  Sarah  Lalor,  otherwise  Howard,  who  both  stated  they 
were  Protestants. 

The  defendant,  who  had  no  counsel,  then  produced  letters  of  the  orders 
of  a  priest,  granted  on  parchment,  under  seal,  by  the  Bishop  of  Killala,  and 
submitted  that  no  valid  sentence  of  degradation  had  been  passed  upon  hioiv 
as  he  had  not  beeh  duly  cited  to  appear  before  the  Consistorial  Court  of 
Leighiin  ;  and  that  even  if  such  sentence  had  been  passcnl,  it  had  not  been 
sufficiently  proved  by  a  mere  minute  in  a  book,  without  the  production  of 
anv  document  under  seal. 

Chief  Justice  Doherty  stated,  "  as  to  the  fir>t  objection,  it  is  quite  unten- 
able :  for  where  a  judgment  of  a  court  i>  given  in  evidence,  it  must  be 
taken  to  have  been  given  after  proceedings  duly  had."  As  to  tlic  second 
some  difiiculties  do  >vvm  to  exist.'* 
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Ao  amicus  curice  suggested  that,  according  to  the   ordinary  practice    The  Church 

Disc 
Act. 


of  Ecclesiastical  Courts,  the  sentence  is  and  should  be  made  out  in  form,      'scirnsK 


tod  certified  under  seal,  and  that  a  mere  entry  by  the  registrar,  in  a  book, 

of  the  pronouncing  such   sentence,  was  not   admissible  in  evidence  for    ^»*''y'  ^"*^' 

the  purpose  of  proving  such  sentence,  any   more  than  an  entry  in  the 

book  of  the  clerk  of  the  crown  is  evidence  of  a  judgment  at  the  assizes, 

which  must  be  proved  by  a  record  regularly  made  up. 

Counsel  for  tlie  prosecution  contended,  that  the  proof  given  was  sufficient, 
and  mentioned  that  the  defendant  had  been  already  twice  tried  and  convicted 
of  similar  offences;  once  before  Baron  Smith,  and  once  before  Chief  Baron 
Joy,  on  both  of  which  occasions  the  degradation  was  proved  in  the  manner 
now  resorted  to,  and  liad  been  each  time  held  sufficient ;  whereupon  Chief 
Justice  Doherty  ruled  the  evidence  to  be  sufficient,  and  left  the  case  to  the 
jury,  who  found  the  defendant  guilty,  and  sentence  of  death  was  recordod.(l) 

It  seems,  however,  that  if  a  sentence  of  a  Spiritual  Court  be  put  in  as 
evidence,  the  proceedings  on  which  the  sentence  is  founded  ought  also  to  be 
produced. 

In  the  Duchess  of  Kingston's  case  (2),  a  sentence  in  a  cause  of  jactitation    If*  Bcntence 
uf  marriage  was  proposed  to  be  read  in  evidence  on  behalf  of  the  defendant,    Courtbeput 
when   the   attorney -general,    for  the  prosecution,  insisted  that  the  libel,   in  as  evidcnc< 
allegations^  answers,  &c.,  on  which  the  sentence  was  founded,  should  also  ^®  ^"*^/th'"i 
be  read,  and  objected  to  the  reading  of  the  sentence  abstractedly  from  the  sentence  is 
allegations    and    other    matters    upon    which    that   sentence   proceeded,   founded  shou 
Whereupon  Lord  Camden  asked  the  counsel    for  the   prisoner,  whether  j^^^  ^"^ 
they  meant    to  object  to  the  whole  proceedings  in  the  jactitation  cause 
being  read.      To  which  Mr.  Wallace  said :  **  I  have  not,  upon  the  part 
of  the  noble  prisoner,  the  least  objection  that  all  the  proceedings  should  be 
brought  before  your  lordships.     I  conceive  that  what  the  officer  has  now 
brought  before  the  Court,  was  what  is  usually  given  in  evidence  in  such 
case.    I  do  not  recollect  any  other  in  any  case  I  have  found,  being  produced, 
but  the  sentence,  which  states  in  short  the  proceedings  had  in  that  court; 
but  I  understand  the  proceedings  are  here,  and  on  the  part  of  the  noble 
prisoner,  there  is  not  the  least  objection  to  the  whole  being  laid  before  the 
Court.'*  The  proceedings  were  then  put  in.  (3)    The  objection  that  the  pro- 
ceedings in  the  cause  upon  which  was  founded  the  sentence  of  degradation 
were  not  given  in  evidence,  was  not  made  at  the  trial.     If  it  had  been,  it 
would  probably  have  been  found  difficult  to  sustain,  as  a  general  proposition, 
that  the  sentence  of  a  spiritual  court  is  admissible  in  evidence,  without 
reailing  the  proceedings  upon  which  it  is  founded.  In  the  particular  instance 
of  a  sentence  of  degradatiqn,  the  reason  of  requiring  the  anterior  pro- 
ceedings to  be  read   may  not  be  very  obvious,  or  may  not  ap})ly;  but  the 
rules  of  evidence  depend  upon  general  principles  not  to  be  forsaken  in 

(1)  It  would  seem  to  be  the  practice  of  the  Leighlin.     No  search  for  the  aentcnce  was 

EeclcsU-Uical   Courts  in    general,  to   have  proved,  nor  was  any  evidence  given  to  lay 

mtenccA  made  up  in  regular  form,  and  such  a  foundation  for  the  reception  of  the  entry 

•  Ibrra  of  M*ntence  in  a  cause  of  degradation  in  the  book  of  acts,  as  secondary  evidence  ; 

may  be  seen  in  Cunningham.  P.:138.  In  such  it  must,  therefore,  be  considered  to  have 

neauM*  the  sentence,  if  m:ulc  out,  would  pro*  been  admit tiMi  as  primary  evidence  of  the 

bably  Ik  in  the  hands  of  the  proctor  of  office  defendant's  degradation, 
vho  cttnducte.l  the  proceedings  against  the  (3)  30  How.  St.  Tr.  355. 

(tefciidant    in    the    Consistorbl     Court    of  (3)  Ibid.  377. 
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The  Cmutu      jiarticiilar  ra-cs.     Tho  jiuliinicnt  of  a  court  of  law  is  proviil  by  tlie  ncorJ, 
^l^^       ^  whirh  contains  in  full  the  alltgatiuii-  of  the  j)arti«s.  >liowing  clearly  vhal  i* 

in  issue  between  them.     Decrees  of  courts  of  equity,  as  at  present  framed, 

and  sentences  in  spiritual  courts  are  drawn  in  a  short  form,  not  reciting  the 

prooecMlinjjs  in  a  way  to  show  the  (|uestions  at  issue  between  the  parties 

and  in  most  eases  it   will,  perhaps  be  found,  that  a  <Iecree  or  sentence 

wh«'n  sought  to  be  given  in  evitlence  will  require,  to  make  it  intelligible, 

that  the  bill  and  an»wer,  or  libel  and  answer,  be  read  likewise.  (1) 

Sut  38c4  Vict       Stat.  3  &  4  Viet.  c.  S6.  s.  21.  declares  and  enacts  "  that  the  act  passet!  in 

C.8C.  t.21.         jjjj.  twenty-seventh  year  of  the  reign  of  his  late  majesty  King  Gi-orge  IlL, 

not  to  apply  to    *"^»^"Jf'<^  *  An  Act  to  prevent  frivolous  and  vexatious  suits  in  the  Ecclesi- 

■uitH  against       astical  Courts,'  dotfs  not  and  shall  not  ext(Mid  to  the  time  of  the  conimence- 

apiriiuiU  pt-r-       ment  of  suits  or  proceedings  a<;ainst  spiritual  pc  rsons  for  anv  of  the  offi'nces 
son*  fur  ciTtain  i  ^        o      o  i  i 

oHvncn.  in  the  said  act  named." 

Srat.  SA:  f  Vict.        Stat,  ii  &  4  Vict.  c.  86.  s.22.  enacts  "that  every  archbishop  and  bishop, 

c.HG.  *.  2i.  within  the  limit  of  whose  province  or  diocese  respectively  any  place,  dis- 

liishom  aiicl*^  "  *''*^^»  ***"  Preferment,  exempt  or  peculiar,  shall  l)e  locally  situate,  shall,  except 

bishops  as  to  as  herein  otherwise  provided,  have,  uses  and  exercise  all  the  powers  and 

exempt  or  authorities  necessary  for  the  due  execution  bv  them  respectively  of  the  pro- 

pi-culiar  placM        ..  '^i.  ,    g.  V.  •  -i  j 

ur  preferments,    visions  and   purposes  of  this  act,  and  for  enforcing  the  same  with  regard 

thereto  resjM?ctively,  as  such  archbishop  and  bishop  respectively  would  have 
used  and  exercised  if  the  same  were  not  exempt  or  peculiar,  but  were  sub- 
ject in  all  respects  to  the  jurisdiction  of  such  archbishop  or  bishop;  and 
where  any  place,  district,  or  preferment,  exempt  or  peculiar,  shall  be 
locally  situate  within  the  limits  of  more  than  one  province  or  diocese,  or 
wherc^  the  sanif*,  or  any  of  them,  shall  be  locally  situate  between  the  limits 
of  the  two  provinces,  or  between  the  limits  of  any  two  or  more  dioceses 
the  archbishop  or  bishop  of  the  cathcMlral  church  to  whose,  province  or  dio- 
cese the  cathedral,  collegiate,  or  other  church  or  chapel  of  the  place,  dis- 
trict, or  prefernufut  respectively  shall  be  nearest  in  local  situation  shall  have, 
us(>,  and  exercise  all  the  powers  and  authorities  which  are  necessary  for  the 
due  execution  of  the  ])rovisions  of  this  act,  and  ('nforcing  the  same  [with 
regard  thtTcto  respectivel),  as  such  archbishop  or  bishop  could  have  U9e<l 
if  the  same  were  not  exempt  or  peculiar,  but  were  subject  in  all  respects 
of  the  jurisdicti(m  of  such  archbi>hopor  bishop  respectively  :  and  the  same, 
for  all  the  purposes  of  this  act,  shall  be  deemed  and  taken  to  be  within  the 
limit'9  of  the  provinc(>  or  diocese  of  such  archbisho])  or  bishop ;  provided 
that  the  peculiars  belonging  to  any  archbishopric  or  bishopric,  though 
h)cally  situate  in  another  diocese,  shall  continue  subject  to  the  archbishop 
or  bi*«hop  to  w  hom  they  belong,  as  well  for  the  purposes  of  this  act  as  for 
all  nther  purposes  of  ecch'siastical  jurisdietinn." 
Sut  n\  4  Vict  Sriit.  '^  &  4  Vict.  c.  Sfj.  s.  2.S.  enacts  "that  no  criminal.suit  or  proceeding 
*■  against  a  clerk  in  holy  orders  of  the  united  Church  of  England  and  Ireland 

*  "  *"'    "    '      for  anv  offence  against  tl»e  laws  ecclesiastical,  shall  be  instituted  in   anv 
c«cept  an  here-   eeeh  xiasfieal  court.  Otherwise  than  is  hereinbefore  enacted  or  provided." 
in  providitt  yjl  (»flences  against  the  laws  ecclesiastical,  by  a  clerk  in  holy  orders,  are 

heiieeff»rth  to  be  proc4*ciled  against  according  to  the  regulations  prescribed 
bv  st;it.  .')  iS:  4  \'ict.  e. RJ.,  and  in  i;o  other  wav  whatsoever.     The  mode  of 

ri)   1  Irish   Cire.  Hep.  1:},  It  in  not. 
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procedure  before  the  passing  of  this  statute  was  by  articles  in  the  diocesan   The  Chuuch 
or  peculiar  court,  or  by  letters  of  request  to  the  court  of  the  metropolitan.   ^^^ 

Any  person  may  prosecute  a  clergyman  for  a  neglect  of  his  clerical  duty; 

and  the  Marriage  Acts  have  not  deprived  the  ordinary  of  the  power  of 
correcting  any  of  his  clergy  who  may  offend  against  the  order  of  the  church 
io  publishing  banns,  or  solemnising  matrimony,  in  any  other  manner  than 
that  prescribed  by  law ;  and  also,  as  it  would  seem,  for  refusing  to  solemnise 
a  marriage  after  the  preliminary  conditions  required  by  the  law  have  been 
satisfied.  ( 1 ) 

In  the  matter  of  York  {Dean  of)  (2)  it  appeared  that  the  Archbishop  of  In  re  York 
York,  after  the  passing  of  stat.  3 1^  4  Vict  c.  86.,  cited  the  Dean  and  Chap-  (^""^  ^/)- 
ter  of  York  (enjoining  them  to  cite  the  canons,  registrar,  and  officers  whose    *\nere«  cn- 
presence  might  be  required)   to  appear  at  a  visitation  of  the  dean  and  ing  cannot  be 
chapter,  canonically   to  receive  and  submit  to  the  archbishop's  intended  otherwise  ins 
"  metropolitan   visitation,  examinations,  due  corrections,"  &c.,  to  exhibit  jij^j^tej  ^y 
their  statutes,  &c.  if  required,  pay  the  due  procurations,  and  further  to  do  stet  3&4  Vu 
and  receive  what  the  business  and  nature  of  such  a  visitation  require.     He  ^'  ^^* 
abo  appointed  a  commissary  for  holding  the  visitation  in  his  absence,  for 
correcting  and  punishing  by  ecclesiastical  censures  whoever  should  be  con- 
tumacious, for  administering  articles  in  writing  to  the  dean  and  chapter, 
and  receiving  their  presentments  and  answers,  and  for  adjourning  and  pro- 
roguing such  visitation  from  time  to  time  and  place,  and  completing  and 
dissolving  the  same,  and  for  doing  everything  else  appertaining  to  the 
nature  and  quality  of  the  said  visitation.     The  visitation  was  holden,  and 
articles  of  inquiry  delivered  to  the  dean  and  chapter,  touching  the  adminis- 
tration of  their  funds,  performance  of  divine  service,  &c.     A  canon,  in  reply 
to  an  article  as  to  the  repair  of  chancels,  sent  in  a  statement  imputing 
simony  to  the  dean,  which  was  afterwards  communicated  to  the  dean  by  a 
private  letter  from  the  commissary.     At  an   adjourned  meeting,  of  which 
the  dean  had  notice,  but  which  he  (unavoidably,  as  he  said)  did  not  attend, 
the  canon  delivered  a  fuller  statement  of  the  charge  from  a  paper,  which 
was  aflerwards  deposited  with  the  actuary.     The  commissary  appointed  a 
day  for  hearing  evidence ;  and  the  dean  was  requested,  by  letter,  written  at 
the  archbishop's  desire  by  his  secretary,  to  attend  and  meet  the  accusation. 
No  formal  articles  or  libel  were  ever  exhibited,  nor  was  the  dean  ever 
cited  to  answer  any  charge.     On  the  appointed  day  the  dean  attended,  but 
disclaimed  the  jurisdiction,  obstructed  the  proceedings,  was  pronounced  in 
contempt,  withdrew  contumaciously,  and  did  not  appear  again.     The  com- 
missary decreed  to  proceed  in  pcenam  in  his  absence,  and  heard  counsel 
and  evidence  on  the  charge,  but  refused  to  hear  counsel  for  the  dean  till 
he  should  purge   his  contempt,  which  was  not  done,  and  the  commissary 
gave  judgment,  declaring  the  charge  proved,  and  that  sentence  of  depriva- 
tion must  be  passed.     The  archbishop  then  passed  sentence,  by  which  he 
recited  the  above  proceedings,  and  adjudged  that  the  dean  had  committed 
and  was  convicted  of  simony,  and  was  in  contempt ;  deprived  him  of  the 
dignity  and  place  of  dean,  &c.,  and  monished  him  not  in  future  to  use  the 


(I)  3  Burn's  E.  L.  by  PhiHimore,  364.  Dai  i$  v.  niack(  Clerk),!  (IB.  900.  Stephens' 

365.     yi/it  Argar  v.  HoiiUicorthy  2  Amu  (Sir  ICcclesiastical  Statutes,  1226.  in  not, 
G.),   516.      Wynn    v  .   Davits    1  Curt.  69.  (2)  2  Q.  B.  2. 
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dress  or  ensigns  of  a  dean,  on  pain  of  the  greater  excommunication.      The 
visitation  was  then  adjourned. 

On  motion  for  a  prohibition  to  the  archbishop  and  commissary  against 
proceeding  further  in  the  matter  of  the  said  charge  of  simony,  or  executing 
or  giving  effect  to  the  sentence,  it  was  held  —  1.  That  the  inquiry  before 
the  commissary  was  not  a  mere  incident  to  the  visitation,  but  became  a 
distinct  criminal  proceeding  when  the  commissary  entered  upon  the  ex- 
amination of  proofs,  as  above  stated,  with  a  view  to  punishment* 

2.  That  such  inquiry  was  a  **  criminal  proceeding "  within  stat.  3  &  4 
Vict  c  86.  8. 23.,  those  words  not  being  restrained  by  the  recital  of  sect.  I., 
which  mentions  only  "  proceedings  in  causes  for  the  correction  of  clerks." 

3.  That  an  archbishop  or  bishop,  exercising  his  general  authority  as  visitor 
of  an  ecclesiastical  body  (and  not  visiting  under  the  statutes  of  a  particular 
foundation),  acts  not  personally,  but  as  judge  in  a  court,  and  must  follow 
established  forms  of  process  and  inquiry ;  at  least  in  hearing  accusatioDs 
with  a  view  to  punishment.     And,  therefore, 

4>.  That  the  proceeding  in  question  was  not  within  the  reservation  in  stat 
3  &  4  Vict  c  86.  s.  25.  of  any  authority  which  the  archbishops  or  bishops 
may  exercise  personally,  and  without  process  in  court.     Consequently, 

5.  That  the  proceeding  could  not  legally  be  instituted  othem'ise  than  as 
stat  3  &  4-  Vict.  c.  86.  direct^. 

6.  That  a  prohibition  could  not  have  been  properly  moved  for  before  the 
visitor  proceeded  to  sentence  ;  but  that  it  might  well  be  applied  for  after* 
wards,  as  the  sentence  had  a  continuing  op(>ration ;  and  as  the  Court  did 
not  appear  to  have  been  dissolved  at  the  time  of  the  motion. 

Upon  such  facts  a  prohibition  was  granted,  without  calling  upon  the 
applicant  to  appear;  Lord  Denman,  after  stating  tlie  facts,  delivering 
the  judgment  of  the  Court  as  follows :  — 

"  Prohibition  is  claimed  on  various  grounds,  and  that  which  requires 
to  be  first  considered  is  the  late  act  of  parliament,  3^4  Vict  c  86. 
for  better  enforcing  Church  Discipline,'  which  recites  *  that  the  manner 
of  proceeding  in  causes  for  the  correction  of  clerks  requires  amendment,* 
repeals  the  act  1  Hen.  7«  c.  4.,  prescribes  the  course  of  proceediijg  which 
fehall  hereafter  be  observed  *  in  every  cose  of  any  clerk  in  holy  orders' 
*  who  may  be  charged  with  any  offence  against  the  laws  ecclesiastical,*  and 
finally  enacts  *  that  no  criminal  suit  or  proceeding  against  a  clerk  in  holy 
orders*  *  for  any  offence  against  the  laws  ecclesiastical,  shall  be  instituted  in 
any  ecclesiastical  court  otherwise  than  *  according  to  the  provisions  of  thai 
act  These  enactments  are,  however,  qualified  by  a  proviso,  '  That  nothing 
in  this  act  contained  shall  be  construed  to  effect  any  authority  over  the 
clergy  of  their  respective  provinces  or  dioceses,  which  are  archbishops  or 
bishops  of  England  and  Wales,  may  now  according  to  law  exercise 
personally  and  without  process  in  court' 

"  The  twenty-third  section,  enacting  that  no  criminal  suit  or  proceeding 
shall  1)e  instituted  in  any  other  manner  than  this  act  requires,  was  relied  on 
as  a  decisive  bar  against  the  trial  that  has  taken  place.  The  counsel  for 
the  dean  argued,  that  he,  being  a  clerk  in  holy  orders,  was  prosecuted  in  a 
criminal  proceeding  for  the  offence  of  simony,  a  known  offence  against  the 
laws  ecch'^iastical,  and  that  the  authority  whicli  assumes  to  deprive  him  is 
an  ecclesiastical  court,  the  court  of  the  ordinary  holding  his  vi&itation.    Two 
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SDswers  to  this  argument  are  offered.     1.  That  what  has  been  done  is  not   Thk  Churci 
a  cnmiual  proceeding  within  the  meaning  of  the  act.     2.  That  the  proceed-    ^J^"^"^^ 

ings  were  in  virtue  of  authority  exercised  by  the  archbishop,  according  to   

the  law  as  it  then  stood,  over  a  clerk  of  his  province,  personally,  without  f]!^^?' n?'  "^ 
process  in  court  /„  ^e  York 

"  The  learned  counsel  against  the  prohibition  observed,  in  the  first  place,  {Dean  of), 
that  the  statute  applied  to  causes,  a  word  said  to  be  well  understood,  and  to 
import  suits  regularly  promoted  in  the  Spiritual  Courts.  But  the  employ- 
ment of  that  word  in  the  short  preamble  affords  a  most  inadequate  reason 
for  an  arbitrary  restriction  of  the  whole  act  to  that  form  of  proceeding 
which  in  the  ecclesiastical  law  may  be  with  technical  propriety  described  as 
a  cause.  I  might  as  well  be  restricted  to  causes  promoted  for  incontinency, 
the  only  class  punishable  under  stat.  1  Hen.  7.  of  which  the  repeal  is  the 
only  object  of  the  same  section,  after  a  recital  that  the  manner  of  proceed- 
ing for  correction  of  clerks  ought  to  be  amended.  But  although  the  first 
section  is  thus  limited,  the  general  enactments  are  extended  to  all  offences; 
and  ID  like  manner,  though  causes  are  the  only  proceedings  mentioned  in 
the  preamble,  the  twenty-third  section  clearly  provides  that  the  course  en- 
joined by  the  statutes  shall  be  pursued  in  every  criminal  suit  or  proceeding 
against  a  clerk  in  holy  orders  in  the  courts  ecclesiastical. 

'*  But  is  this  a  criminal  proceeding,  or  is  it  merely  an  incident  at  fact  arising   if  a  visitor  e 
out  of  the  visitation,  in  the  course  of  which  it  is  brought  to  the  ordinary's   ^^^^^  the 
knowledge,  and,  properly,  in  the  discharge  of  that  duty,  inquired  into  by   ^dlwiMtical 
him,  but  not  instituted  as  a  criminal  proceeding  ?     The  answer  appears  to  offence  com. 
be  that,  as  soon  as  the  visitor  proceeds  to  examine  the  proofs  of  an  ecclesi-  'V**!f>  ^#u 
astical  offence  committed  by  a  clerk  for  the  purpose  of  punishment  by  de-   purpose  of 
privation,  more  especially,  as  in  this  case,  at  the  instance  of  an  accuser  who   pwni&hment, 
avails  himself  of  the  aid  of  a  professional  advocate,  a  criminal  proceeding   cceding  is  iu 
i^  undoubtedly  instituted  and  in  full  progress.  stituted. 

•*  There  is  yet  another  term  in  the  description  of  suits  or  proceedings 
gi%'en  by  the  twenty-third  section.  They  must  be  in  some  '  ecclesiastical 
court.'  The  ordinary's  visitation  is  said  not  to  be  an  ecclesiastical  court, 
but  to  range  within  the  proviso  (1),  which  prevents  the  statute  from  apply- 
ing to  authority  personally  exercised  by  the  bishop  without  process  in 
court. 

"  This  brings  us  directly  to  the  question,  whether  the  bishop,  as  visi 
of  a  dean  and  chapter,  is  legally  invested  with  power  to  deprive  the  dean  of 
his  office  for  an  ecclesiastical  offence  without  process  in  court?  If  he  has 
the  power,  he  must  derive  it  from  the  general  words  above  cited  ;  but  they 
can  scarcely  be  expected  to  receive  this  construction  without  proof  that 
they  have  habitually,  and  in  former  times,  when  church  discipline  was  much 
more  active  than  of  late,  been  so  construed,  or  at  least  that  the  learned 
writers  on  ecclesiastical  law  have  put  that  meaning  upon  them. 

^  Now  in  the  first  place,  there  is  no  example  of  such  a  power  being  ex- 
ercised by  the  bishops  over  their  clergy,  even  in  their  regular  and  solemn 
visitations.  They  are,  indeed,  exempted  from  the  forms  required  by  the 
common  law,  and  are  to  proceed  in  the  language  found  in  many  books  and 

(1)  Sect.  *25. 
3  s  4 
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Till!  ('iii:rcii     copied  in  Com.  Dig.  Visitor  (C) :  *  Summari^,  simpliciter,  et  de  piano  sine 
n^^^  stropitu  aut  iiguru  judicii ;'  that  is  (adds  Coniyns),  according  to  mere  Uw 


and  right.     But  some  forms,  as  involving  tlie  opportunity  of  knowing  and 

I  irUMn  answering  the  cliargcs,  are  alifK)lutely  necessary  for  securing  thin  object. 
In  rr  I'trk  The  rcport  of  tlie  Ecclesiastical  Commissioners  was  appealed  to  on  both 
{Dam  of).         sides ;  on  the  one,  for  proof  that  the  late  statute  was  not  meant  to  apply  to 

the  visitatorial  power,  because  no  rccor^mendation  to  that  effect  is  given. 
Thccouruhave  We  have  frequently  had  occasion  to  observe,  that  the  courts  have  no  right 
no  right  to  ^q  \qq\^  at  similar  reports  for  the  direct  purpose  of  construing  the  statutes 
porti  of  com-  founded  upon  them,  which  must  speak  for  themselves.  On  the  other  hand, 
missioncns  for  the  report  was  referred  to  as  a  depository  of  the  former  law,  which  is  not, 
now  o7con-"''  however,  there  said  to  have  trusted  the  visitor  with  the  power  now  claimed. 
Atriiiiij^  the         It  states  that  the  ordinary  was  to  proceed  in  the  correction  of  clerks  in  a 

■ututeii  j^ji^j  Qf  forum  domesticum.     However  these  words  are  to  be  understood,  it 

founded  upon 

them,  which       ^^  ^^"^  ^  forum.     Spiritual  persons  who  offended  were  presented  by  the 

roust  speak  for  churchwardens,  on  whom  this  duty  was  cast ;  if  they  neglected  it,  others 
ms«  vet.  .  might  present ;  or,  even  if  common  fame  were  the  only  accn.ser,  the  ordi- 
nary might  make  his  inquiries..  Different  modes  of  dealing  with  the  charges 
are  enumeratecl ;  inquisitio,  accusatio,  denunciatio  articles  were  exhibited ; 
and  the  party  had  time  and  place  given  to  answer  them.  Sentence  was  at 
length  p&ssed  by  the  ordinary,  personally,  perhaps,  but  (according  to  all 
our  experience)  in  his  court,  and,  in  no  usual  sense  of  the  words,  without 
process.  And,  on  this  head  of  argument,  the  question  was  asked,  and 
not  satisfactorily  answered,  why,  if  the  ordinary  possessed  this  power  per- 
sonally and  without  process,  such  great  difficulties  had  been  encountered, 
and  such  enormous  expenses  incurre<l  in  bringing  notorious  spiritual  de- 
linquents to  justice  by  deprivation.  It  is  well  known  that  the  assumed  want 
of  the  power  now  claimed  formed  one  strong  motive  for  introducing  tlie 
new  law. 

"  The  saving  clause  may  not  improperly  have  been  intended  to  apply  to 
some  other  powers  of  regulation  and  control,  vested  by  law  in  the  arch- 
bishops  and  bishops;  but,  if  nonesuch  could  be  surmised,  still  the  effect  of 
no  such  saving  clause  can  be  greater  than  the  protection  of  something  that 
•  is  shown  to  have  existed  :  it  cannot  create  authority  in  any  one  to  act  per- 

sonally ancl  without  process  in  a  particular  case,  by  merely  saying  that  the 
act  d<N'S  not  deprive  him  of  such  authority  in  general  terms.  The  precau- 
tion secures  what  the  law  recognised  before;  but  the  question  remains  — 
what  did  the  law  recognise  ? 

rhtiipi  T.  Bury,       **  We  are  aware  that  the  jurisdiction  of  visitors  has  been  described  in  most 

comprehensive  terms  by  common  lawyers  of  high  authority.  Lord  Holt 
himself  is  cited  as  allouing  tlu^m  an  arbitrary  power,  in  his  often  reported 
judgment  in  the  case  of  Philij}$  v.  Bury.  (1)  That  copy  of  it  taken  from 
his  own  manuscript,  and  now  printed  in  2  T.  U.  (2)  agrees  almost  word  for 
word  with  that  which  is  recorded  by  Skinner.  (S)  Scarcely  any  other  re- 
mark upon  it  recfuires  to  be  made,  than  that  the  case  arose  out  of  the  visita* 
tion  of  a  charitable  foundation.  Holt's  strong  language  is  all  applied  to 
that  ca<e.  The  founder  might  do  as  he  would  with  his  own  :  the  parties 
deriviii«;  ben<'fit  from  his  endow  ment  must  abide  bv  the  conditions  which  he 

(1)1   M.   Raytn.  5.  (i>)  P.  31^j.  (3)  P.  475. 
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has  annexed.     Cujus  est  dare  ejus  est  disponere.     St  David's  {Bishop  of)  The  Churci 

Disc 

Act. 


T.  Zarcy  (1),  where  the  Archbishop  of  Canterbury  gave  sentence  of  depriva-   ^"^^'^^-^^e 


tion  against  one  of  his  suffragan  bishops  for  simony  and  other  ecclesiastical 

offences^  was  supposed  to  show  that  power  to  reside  in  the  breast  of  the  Judgment  oi 

archbishop,  without  any  rules  or  forms.     Prohibition  was  claimed,  on  the   j^  ^^  y^T 

ground  that  the  citation  was  to  appear  at  Lambeth,  not  in  the  usual  place  of  {Dean  of), 

holding  the  metropolitan  court,  and  it  was  answered  here  by  Lord  Holt  and    St.  naind*a 

his  brethren,  that  the  archbishop  *may  hold  his  court  where  he  pleases;'  ^  ^^ 

that  '  the  Spiritual  Court  might  proceed  to  punish  him  for  any  offence  done 

against  the  duty  of  his  ofRce  as  bishop  ;  *  adding,  *  as  the  clergy  are  under 

different  rules  and  duties,  it  is  but  reasonable  that,  if  an  ecclesiastical  person 

offend  in  his  ecclesiastical  duty,  he  should  be  punishable  for  it  in  the  Eccle^ 

siastical  Court'     These  expressions  all  occur  in  Salkeld's  Report  (2)     The 

bishop  was  called  by  citation  to  answer  for  his  delinquency.     The  form  and 

mode  of  proceeding  were  objected  to  in  no  other  particular  than  the  place 

of  sitting.     We  scarcely  need  say  that  this  case  supplies  no  evidence  of  the 

right  to  proceed  personally  without  process  in  court. 

**  Another  case  was  cited  for  the  same  purpose:  Kildare  {Bishop  of)y,  Kiidare(Bisi 
Dublin  (Archbishop  of)  (3),  brought  by  writ  of  error  to  the  House  of  Lords  "/)  ^^  p^* 
io  1724.  The  bishop,  as  dean  of  the  church  of  the  Holy  Trinity,  complained  "^^  ^'  *V»*i 
that  the  archbishop  proceeded  against  him  in  the  court  christian  for  a  con- 
tempt committed  during  the  visitation.  The  principal  question  intended  to 
be  raised  was,  whether  the  king  or  the  archbishop  was  the  visitor  of  the 
dean  and  chapter  of  that  cathedral ;  and  this  being  decided  in  favour  of  the 
archbishop,  all  others  respecting  the  mode  of  proceeding  were  comparatively 
unimportant ;  nor  indeed  does  the  case  furnish  us  with  a  very  full  detail  of 
what  took  place.  Enough,  however,  appears,  to  show  that  the  offence  was 
contumacy^  committed  by  shutting  the  doors  of  the  cathedral  against  the 
archbishop,  and  not  appearing  in  his  visitation ;  and  that  the  archbishop 
'impleaded'  the  plain  tiff  as  dean  '  in  the  court  christian,  in  causa  visitationis 
ordinarii  ipsius  archiepiscopi,'  *  under  pretence  of  a  contempt.*  The  House 
of  Lords  held  that  the  right  of  the  archbishop  to  visit  the  dean  and  chapter 
was  established,  and  that  the  manner  of  his  doing  so  was  not  at  all  material, 
because  any  error  or  defect  in  the  manner  might  be  remedied  by  appeal,  and  -^ 

vas  no  foundation  for  a  prohibition  :  and  this  is  the  marginal  note  appended 
to  the  report,  the  general  point  being  perfectly  clear,  that,  when  there  is 
jurisdiction,  the  manner  of  exercising  it  affords  no  ground  for  prohibition. 
But  the  declaration,  instead  of  alleging  that  the  visitor  proceeded  to  sen- 
tence (whatever  that  sentence  might  be,  for  it  is  not  set  forth),  personally 
ind  without  process,  leads  to  the  contrary  inference.  The  words  above  ex- 
tracted from  it  are  rather  descriptive  of  a  suit  afterwards  commenced  by 
the  archbishop  in  his  court  as  ordinary' ;  and  this  even  where  the  offence 
was  a  direct  contempt  of  his  person  and  authority.  But  it  is  enough  to 
say,  and  indisputably  true,  that  this  case  does  not  establish  the  proposition, 
for  which  alone  it  was  wanted,  that  the  visitor  has  lawful  power  to  deprive 
personally,  and  without  process  in  court. 

(1)1  Ixl.  Raym.  447.  539.     1  Salk.  134.  (2)   1  Salk.  1S4. 

3lbi<l90.     12Sfod.237.;    et  ride  14  How.  ('.})  2  Bro.  1*.  C.  179.  2d  cd. 

St.Tr.  4 17.      1  Burn's  E   L.  232,  ei  seq.  tit. 
iiiihopt,  vii.  4. 
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The  CfiuacH 

DisciruNE 

Act. 

Judgment  of 
Lord  Denraan 
1h  re  York 
{Dean  of), 

Bi$hop  of 
KxeUr*»  cMe. 


"  So  in  the  Bishop  of  Exeter  s  case  (1),  the  acts  of  tlie  bishop,  having 
been  performed  within  his  jurisdiction  as  visitor  of  Exeter  College  by  ap- 
pointment of  the  founder,  were  held  to  be  uncontrollable  bj  it.  Such  deci- 
sions can  have  no  bearing  on  the  present  case,  unless  it  were  shown  that  all 
the  powers  which  any  founder  has  conferred  on  his  visitor  grow  out  of  the 
relation  of  an  ordinary  to  his  clergy  on  his  holding  a  visitation  of  tbenu 
It  is  highly  probable  that  the  use  of  the  same  word  on  two  such  different 
occasions  has  led  to  the  belief  that  such  was  the  law.  The  opinion  is  thus 
accounted  for ;  but  the  law  can  only  be  established  by  practice  and  prece- 
dent.    Both  are  wanting  here. 

"  Some  of  the  books  speak  of  a  court  of  visitation  ;  and  the  phrase  is  not 
incorrect  It  is  an  authority  acting  with  certain  forms  of  procedure  and 
inquiry,  suspending  its  proceedings  from  time  to  time  by  adjournment, 
making  certain  orders  and  decrees.  Whether  or  not  these  acts  are  of 
necessity  judicial,  those  done  in  the  course  of  establishing  a  chaise  against 
a  party  accused  bear  that  undoubted  character. 

*•  The  authority  now  challenged  declared  the  party  in  contempt  for  with- 
drawing himself  after  citation,  and  required  him  to  purge  his  contempt 
before  he  could  be  heard  in  his  defence  against  charges  preferred.  It 
proceeded  with  the  examination  of  witnesses  in  support  of  those  charges, 
and  finally  adjudged  him  guilty,  and  awarded  sentence  of  deprivation. 
All  these  are  assuredly  the  acts  of  a  court.  It  is  admitted  that  they 
may  be  appealed  against;  and  we  are  at  a  loss  to  conceive  an  appeal 
against  any  proceedings,  but  those  of  a  court  The  Court,  however,  the  . 
late  statute  has  divested  of  all  such  jurisdiction.  It  is  not  within  the  saving 
clause,  which  leaves  untouched  the  ordinary's  power  over  his  clergy,  as  it 
might  then  be  exercised  by  law  without  process  in  court,  because  this  power 
does  not  appear  to  have  been  ever  exercised  by  law.  We  are  constrained 
to  conclude  that  the  most  reverend  prelate,  in  so  far  as  he  proceeded  at  his 
visitation  to  deprive  the  dean,  has  acted  without  jurisdiction. 

<<  Finding  that  this  preliminary  obstacle  is  not  to  be  surmounted,  we 
decline  to  enter  upon  the  consideration  of  the  numerous  points  raised  in 
certain  portions  of  the  proceedings,  by  the  learned  commissary.  But  there 
is  one  not  unlit  to  be  disposed  of.  The  sentence  being  final,  and  executedt 
it  was  argued  that  nothing  now  remained  which  this  Court  could  prohibit 
from  being  done,  and  not  even  a  continuing  court  to  which  our  writ  could 
be  addressed.  These  arguments,  for  obvious  reasons,  require  to  be  nar- 
rowly watciied,  for  they  would  give  effect  to  unlawful  proceedings,  merely 
because  they  were  brought  to  a  conclusion.  But  to  the  present  case  they 
are  inapplicable.  For,  on  looking  at  the  sentence,  we  find  that  it  admo- 
nishes the  dean  not  to  exercise  the  functions  of  dean  on  pain  of  the  greater 
excommunication,  and  tliat  the  Court  was  adjourned  only  when  this  motion 
was  made.  The  infliction  of  that  pain  would  be  the  mode  of  enforcing  tliat 
sentence  ;  and  this  we  may  prohibit,  and  we  find  in  some  of  the  entries  that 
this  Court  has  enjoined  revocation  of  the  sentence.  The  dean  could  not 
apply  before  sentence,  for  the  sentence  of  deprivation  is  the  only  thing 
done  which  is  beyond  the  jurisdiction  of  the  archbishop.  Up  to  that  point 
he  had  unquestionable  power ;  for  it  was  his  duty  to  inquire  with  a  view^  to 


(I)  Philips  V.  Dunj,  1  Ld.  Raym.  5.     Skin  417.     'J  T.  II  346. 
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ulterior  proceedings;  and  it  seems  that  the  lord  chancellor  discharged  an   ^u«  Chuhcit 
application  for  prohibition  which  had  been  made  to  him  before  sentence,  on   j^^^g^ 
that  very  ground. 


"Our  clear  conviction  is  not  embarrassed    by   an  opposite  judgment  Lord^Dcmnau 
formed  by  the  learned  commissary ;  for  he  does  not  appear  to  have  adverted    In  re  York 
to  the  statute  during  the  whole  proceedings.     We  cannot  but  believe  that  C^*""*/)* 
it  escaped  his  attention,  occupied  as  it  was  with  a  vast  variety  of  un- 
usual circumstances,  and  not  assisted  (as  indeed  it  could  not  be  according 
to  the  view  which  he  took  of  the  duties  of  his  office)  by  advocates  on  both 
sides. 

"  If  we  felt  any  doubt,  we  should  be  bound  to  invite  further  discussions 
by  calling  upon  the  Dean  of  York  to  declare  in  prohibition :  but,  after  the 
full  and  deliberate^  long  prepared,  and  maturely  digested  arguments  which 
we  have  had  enforced  with  consummate  ability,  by  counsel  of  the  greatest 
learning,  and  of  the  highest  reputation,  no  additional  light  can  be  expected. 
We  owe  it  to  all  the  parties,  to  save  them  the  inconvenience  and  anxiety  of 
fruitless  delay  ;  we  owe  it  to  the  public,  and  in  a  peculiar  manner  to  the 
church,  to  encourage  no  doubt,  when  we  feel  none,  on  subjects  of  such 
immense  importance,  and  so  deeply  affecting  its  interests,  its  rights,  and  its 
duties." 

In  Biuck  (  Clerk)  v.  Rackham  (1 )  it  was  held  that  stat.  3  &  4  Vict  c.  86.   Sut.  s  &  4 
did  not  repeal  or  restrict  the  provisions  of  stat.  1  &  2  Vict  c.  106.  s.  32.,  as  ^^l\^^^[  ^^^ 
to  the  enforcement  of  the  penalties  for  non-residence  under  that  statute.  stat.  i  &  2 

Stat  3  &  4  Vict.  c.  86.  s.  24.  enacts  "  that  when  any  act,  save  sending  a  ^**^*-  ^'  *^' 
case  by  letters  of  request  to  the  court  of  appeal  of  the  province,  is  to  be     *     qc,4v- 
done,  or  any  authority  is  to  be  exercised,  by  a  bishop  under  this  act,  such   c.  86.  s.  24. 
act  shall  be  done,  or  authority  exercised,  by  the  archbishop  of  the  pro-   if  m  bishop  U 
vince,  in  all  cases  where  the  bishop  who  would  otherwise  do  the  act  or  patron  of  the 
exercise  the  authority  is  the  patron  of  any  preferment  held  by  the  party   hej /by  accused 
accused."  party,  arch- 

Stat  3  &  4  Vict  c.  86.  s.  25.  enacts  "  that  nothing  in  that  act  contained   K*^!;?P  ]^  f^ 

^  in  his  stead. 

shall  be  construed  to  affect  any  authority  over  the  clergy  of  their  respec-   «*  ♦  <5&4  v* 

tive  provinces  or  dioceses  which  the  archbishops  or  bishops  of  England  c.  86.  ».  25. 
and    Wales  may  now,  according  to   law,    exorcise  personally  and    with-  Saving  of  arch- 
out  process  in  court ;  and  that  nothing  herein  contained  shall  extend  to  i,|^i,^,p.* 
Ireland."  powers. 


8.  Temporal  Proceedings  for  a  Neglect  of  Clerical  Duties.       Temporal 

Prockrdikgs 

A  clergyman  can  be  prosecuted  for  a  neglect  of  his  clerical  duties,  and  ok  Ci.ekkai. 

an  action  for  the  recovery  of  damages  can  in  some  cases  be  maintained  Dutiks. 
against  a  clergyman  for  the  non -performance  of  his  duties.  (2) 

Argar  v.  Holdsworth  (3)  seems  to  support  the  proposition,  that  an  action  A  clergyman 


(1)  4  Notes  of  Cases  Ecclesiastical,  531.  (3)  2  Lee  (Sir  G.),  515.     Vide  Wynn  v. 

n«ir  tit.  IlEsinKsrE,  Darits,  I  Curt.  69.     Darix  v.nhtck(Cierk), 

(•J>   nJe  tit.  Baptism  —  Burial — Man-  1  (i-  15.900.     Stephens*  Ecclesiastical  Sla- 

pamu< —  ^Iarriauf  —  Pkoiiibition.  tiites,  1  '.'26*.  in  not. 
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1  KCM'KPIIINGS  l*ttiii  1  1  1  ■• 

»oa  A  Nkolrct  duties,  but  Clearly  lays  down,  that  a  clergyman  may  be  prosecuted  by  any 
or  Ci.r.ki(-AL       one  for  a  neglect  of  his  clerical  duty. 

,  _   *[ It  appeared  that  William  Argar  promoted  articles  in  the  court  of  the 

inny  be  prose-  Arclidcacon  of  Totness,  against  Henry  Holdsworth,  vicar  of  St.  Saviour'* 
*icr«iii  fi*r"^  '"  Dartmouth,  for  neglecting  or  refusing  to  solemnise  marriage  between 
\vcunji  his  him  and  Jane  How,  both  of  the  parish   of  St.  Saviour's,  and   having  a 

clerical  duties,     licence  to  be  married  from  the  Chancellor  of  Exeter.     On  18th  September, 

1756,  tlie  articlt^s  were  admitted  at  Totness,  pleading,  Ist,  **  that  Hold:>worth 
is  a  clerk  and  vicar  of  St.  Saviour's  in  Dartmouth ;  2d,  that  by  caDons, 
&c.,  every  minister  is  to  obey  his  ordinary's  licence,  &c ;  3d,  that  every 
minister  is  obliged  by  law  to  marry  such  of  his  parishioners  as  have 
resided  a  month  in  his  parish ;  that  the  parties  named  in  the  licence  are  bis 
parishioners,  and  have  resided  a  month,  and  have  obtained  a  licence  to  be 
married  together ;  4th,  that  Argar  had  a  proper  licence  to  marry  How,  and 
acquainted  Holdsworth  therewith,  and  desired  him  to  marry  them,  but  he 
refused  ;  5th,  that  he  had  thereby  incurred  ecclesiastical  censures ;  Gthy  that 
he  is  subject  to  the  jurisdiction  of  the  court  at  Totness;  7th,  pray  he  may 
1)0  censured,  &c"  From  admitting  these  articles,  Holdsworth  appealed  to 
the  Chancellor  of  Exeter."  On  4th  March,  1757,  the  chancellor  pro- 
nounced  thc!  Sd  and  4th  articles  as  not  concludent,  &c.  and  rejected  themt 
but  admitted  the  rest,  and  retained  the  cause,  with  costs.  Argar  appealed 
to  the  Arches  from  rejecting  the  3d  and  4th  articles,  and  retaining  the 
cause,  and  condemning  him  in  costs,  and  Holdsworth  did  not  adhere  to  the 
appeal. 

It  was  contended  for  Holdsworth,  that  Argar  should  have  brought  a 
suit  at  law  for  damages,  or  if  any  suit  lay  in  the  Spiritual  Court,  it  should 
have  been  brought  before  the  Chancellor  of  Exeter,  who  granted  the 
licence ;  that  the  lieence  was  not  exhibited,  without  which  the  articlesi  were 
not  concludent ;  that  a  minister  is  not  obliged  by  law  to  marry  by  licence, 
but  is  only  permitted  so  to  do,  and  if  he  have  reason  to  think  it  was  frau- 
dulently obtained,  he  ought  to  refuse  to  marry  in  consequence  of  it,  which 
was  the  case  with  Holdsworth ;  and,  therefore,  the  judge  ought  to  have 
^njected  all  the  articles. 

But  Sir  George  Lee  pronounced  for  the  appeal,  and  made  the  following 
note  of  his  judgment :  '*  I  said  that  possibly  Argar  might  have  an  action 
for  damages,  but,  nevertheless,  the  clergyman  might  be  prosecuted  by  any 
one  for  negle(*t  of  his  clerical  duty  ;  that  the  suit  for  such  neglect  might 
be  brought  in  order  to  his  being  admonished  or  suspended  in  the  arch* 
d('a<*()n*s  court,  notwithstanding  tlie  licence  was  granted  by  the  chan* 
cellor ;  that  the  licence  might  be  exhibited  at  any  time  before  conclusion  of 
the  cause  ;  that  I  was  of  opinion  a  licence  was  a  legal  authority  for  marriage, 
and  that  a  minister  was  guilty  of  a  breach  of  his  duty,  who  should  refube  to 
marry  pursuant  to  a  pn>per  licence  from  his  ordinary.  If  Holdsworth  had 
reason  to  lK*lieve  the  licence  was  obtained  fraudulently,  and  onlv  delave<l 
to  gain  time  fur  in(]uiry,  that  would  Yh*.  proper  matter  for  his  defence ;  but 
surely  the  chancellor  had  acted  strangely  in  rejecting  the  articles  which 
alone  pleaded  the  facts  relative  to  this  caus(>,  and  admitting  these  articU-s 
whi<'li   pliaded  only   the   general   law.     1,  therefore,   pronounced   for   the 
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appeal,  and  remitted  the  cause  to  the  archdeacon's  court  at  Totness,  and  Temporal 

Gondemned  Holdsworth  in  25/.  costs."  ,„r  ^  Neglect 

To  constitute  a  criminai  neglect  of  clerical  duty  requiring  censure  and  of  Clerical 

correction,  there  must  be  neglect  without  just  cause:  but  unless  such  cause      ^^"''^' 

be  shown,  the  law  will  infer  its  absence.  ( 1 )  To  constitute 

In  a  criminal  suit,  the  Court  is  strictly  confined  to  the  offences  charged  criminal 

•     *u       -*•  1        /ox  neglect,  there 

m  the  articles.  (2)  must  be  neglect 

In  a  criminal  suit  against  a  clergyman  of  unimpeached  moral  character,  without  just 

remote  charges  of  omission  or  irregularity  in  performing  divine  service,  ^    rt  t  *  tl 

being   shown  generally  not  to   be  <^  without 'just   cause;"  more   recent  confined  to  the 

charges  being  completely  rebutted  ;  no  neglect  of  duty  being  imputed  for  charges  in  the 

•  Afticlsfi 

the  two  years  next  before  the  institution  of  the  suit ;  the  clergyman,  as  to 

one  charge  of  misconduct,  having  erred  from  mistake  ;  and  as  to  two  of  the  charges  of 

remaining  charges  (one  of  which  totally  misrepresented  the  fact),  having  omission  or 

acted  properly  :  the  Court  pronounced  the  articles  not  proved  ;  and,  as  no  "'®8"  *"'y- 
&ir  ground  for  a  suit  existed  at  the  time  of  its  institution,  dismissed  the 
defendant  with  his  costs.  (3) 

If,  io  a  criminal  suit,  the  charges  are  clearly  proved,  unaccompanied  by  When  the 

circumstances  of  reasonable  excuse  or  explanation^  the  Court,  presuming  Court  will  pre- 

the  promoter  acts  from  a  sense  of  duty,  will  not  inquire  into  his  motives;  moter  acts  from 

aliter,  if  the  misconduct  be  not  proved,  or  even  if  proved,  be  sufficiently  «  wnse  of  duty. 

ICCOUnted  for.  (4)  The  prawertim 

^   ^  of  articm  con- 

The  prsesertim  of  articles  is  always  construed  as  setting  forth  the  nature  strued  at  letting 

of  the  principal  charges ;  the  general  words  as  only  including  subordinate  fo"****  ^^^  "^^ 

.  .      J  •      /  ^  \  ture  of  the 

charges  ejusdem  generis.  (5)  principal 

Length  of  time,  though  it  may  not  amount  to  a  bar  to  a  criminal  suit,  charges, 

will  induce  the  Court  to  admit  general  explanation,  instead  of  requiring  a  Effect  of  a 

direct  contradiction  or  explanation  of  each  specific  fact.  (6)  in  acriminad 

suit. 


9.  Performance  op  Ecclesiastical  Duties  in  an  unconsecrated  Performance 

Chapel  or  Building  without  Episcopal  Licence  or  Authority.  xfcAL^DuTiFs* 

IN  AN  UNrON- 

Barnes  v.  Shore  (7)  will  illustrate,  that  a  clerk  cannot  divest  himself  from  "cratbd 

Chapel  or 

obedience  to  his  bishop  and  perform  ecclesiastical  duties  in  an   uncon-  Buu-dino, 

secrated  chapel  oi  building  without  episcopal  licence  or  authority  ;  and  in  wrrHonT  Ens- 

which  case  Lord  Den  man  d^ivered  the  judgment  of  the  Court  in  the  o^'a^u^^owty. 
following  language :  — 

^'This  was  a  rule  for  a  writ  of  prohibition  to  the  Arches  Court  of  Canterbury  A  clerk  cannot 

from  proceeding  in  a  *uit  instituted  by  Ralph  Barnes,  gentleman,  against  ^^^^^  hirnself 

the  Rev.  James  Shore,  in  the  court  of  the  Bishop  of  Exeter,  and  removed  to  his  bishop, 

by  letters  of  request  into  the  Arches  Court,  for  officiating  in  an  unconse-  »"<!  perform 

crated  chapel  at  Bridge  Town  in  the  diocese  of  Exeter,  without  the  licence  ^  J^j^  [^  anun- 


(I)  BenneU  t.  Bonaker]  3  Hagg.  25. 
('2)   Ibid. 

(3)  Ibul.  19. 

(4)  Ibid.  2H. 

(5)  Ibid. 2 J. 


(6)  Ibid.  26. 

(7)  Q.  B.  May  4.  1846.  The  author  is 
indebted  to  Mr.  .1.  L.  Adolphus  for  a  copy 
of  the  judgment  delivered  by  the  Court  in 
this  case. 
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PrnroRMANVK 

OP   K(  (  l.i  SlAb- 
TICAL  Dims 
IN  AN   l.'NCON- 
KKCUArKII 
ClIArEU  KTC. 

conKi'ratcil 
chapel  or  huild* 
iiig,  without 
cpixco])al 
licence  or  au- 
thority. 

Judgment  of 
Ixird  IK'ninan 
ill  Rarnn  v. 
Shore  (  Clerk). 


and  against  the  monition  of  the  bishop  of  that  diocese.     Mr.  Shore  had 
been  adniitt(^d  to  priest's  orders  some  years  ago  by  a  former  bishop  of 
Exeter,  and  had  officiated  in  the  chapel  in  question  with  the  licence  of  the 
presc^nt  bishop  for  some  years ;  but  that  licence  had  been  withdrawn,  and 
the  chapel   had   b<*en  registered  in  due  form  under  i*tat.  52  Geo.  3.  c.  155. 
as  a  dissenting  chapel,  and  .Mr.  Shore  officiated  in  it,  professing  to  officiate  ai 
a  dissenting  minister.     Mr.  Shore  being  a  priest  in  hoiy  orders,  the  gene- 
ral jurisdiction  of  the  bishop  of  the  diocese  in  which  he  does  any  act  relating 
to  religious  worship  is  undoubted.     The  cases  of  Trebecw.  Keith  (\)  and 
Carr  v.  Marsh  (2)  are  abundantly  sufficient  to  establish  this  position  with- 
out minute  examination  of  the  canons  on  the  subject,  and  in  the  last  edition  of 
Burn's  E.L.(S),  a  case  is  stated  from  MSS.of  Keate  w  London  (^Bishoprf), 
in  which  this  Court  discharged  a  rule  for  a  prohibition  where  Mr.  Keatc 
was  sued  in  the  Ecclesiastical  Court  for  officiating  without  the  bishop's 
licence ;  and  the  question  whether  the  charge  brought  against  Mr.  Shore 
can  or  cannot  be  substantiated ;  and  if  substantiated,  what  penalty  he  may 
have  incurred,  are  not  to  be  inquired  into  in  this  Court     The  only  ques- 
tion for  us  is,  whether,  by  any  act  of  parliament,  Mr.  Shore  is,  under  the 
circumstances,  exempted  from   the  jurisdiction  of  the  bishop.     It  appears 
that  he  put  in  a  defensive  allegation  stating  the  facts,  and  claiming  exemp- 
tion as  a  dissenter,  which  allegation  the  learned  jtidge  of  the  Court  of 
Arches  refused  to  receive,  and  such  refusal  raises  the  question  for  our  con- 
sideration.    The  statute  mainly  relied  on  is  52  Geo.  3.  c.  155.     That  sta- 
tute provides  for  the  certifying  and  registering  places  of  religious  worship, 
and  then  provides  by  sect.  4.  that  every  person  who  shall  teach  or  preach 
at,  or  officiate  in,  or  resort  to,  *  such  place '  shall  l)e  exempt  from  all  such 
pains  and  penalties  under  any  act  or  acts  of  parliam(>nt  relating  to  religious 
worship  as  any  person  who  shall  have  taken  the  oaths  and  made  the  decla- 
ration prescribed  by,  and  mentioned  in,  an  act  made  in  the  first  year  of  the 
reign  of  King  William  and  Queen  Mary,  intituled  *  An  Act  for  exempting 
their  Majesty's  Protestant  subjects  dissenting  from  the  Church  of  England 
from  the  penalties  of  certain  laws,  or  any  act  amending  the  said  act  is  by 
law  exempt  from  as  fully  and  effectually  as  if  all  such  pains  and  penalties, 
and  the  several  acts  enforcing  the  same,  were  recited  in  this  act,  and  such 
exemptions  as  aforesaid  were  severally  and  separately  enacted  in  relation 
thereto.* 

"  This  clause  manifestly  does  not  touch  the  present  case.  It  exempts 
only  from  penalties  under  certain  acts  of  parliament.  The  present  suit  is 
not  found(*d  on,  and  has  no  relation  to,  any  penalty  under  any  act  of  par- 
liament, or  to  any  act  of  parliament  at  all,  but  is  a  suit  in  the  Ecclesiastical 
Court  founded  on  the  common  law  of  the  land.  There  is  a  clause  in  stat. 
1  Gul.  &  M.  c.  18.  s.  1-.  which  prohibits  proceedings  in  the  Ecclesiastical 
Court  under  the  circumstances  there  stated,  but  stat.  52  Geo.  3.  c.  155.  does 
not  incorporate  that  clause  nor  allude  to  it.  The  13th  section  of  stat.  52 
(ieo.  3.  c.  155.  wa*i  referred  to  on  the  argument  as  saving  the  jurisdiction  of 
the  bishop,  but  it  relates  principally  to  places  consecrated  or  licensed  l>y 
the;  bi?ihop,  and  does  not  bear  upon  the  present  question. 


( 1  )  'J  Alk.  11*8. 


C2)  *J  Phil.  19S. 


(:j;  Vol.  I.  p.  30fi.  <.i). 
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"From  an  attentive   consideration   of  all   the  clauses  of  this  act(l),    P«»formanck 

«...  OF   KCCLESIAS- 

it  IS  quite  plain  that  it  does  not  exempt  any  person  from  a  suit  m  the  ^^^al  Duties 
Ecclesiastical  Court  to  which  he  would  othemvise  be  liable.  That  sta-  in  an  uwcon- 
tute  clearly  exempts  from  the  penalties  of  the  acts  of  parliament  then  in    (^„^py,  ^p. 

force  as  to  public  worship,  *  all  persons  dissenting  from  the  Church  of  Eng- 

land  who  shall  take  the  oaths  mentioned  in  the  first  chapter  of  that  session  J"<lK"J^'"t  **^ 
(the  oaths  of  allegiance  and  supremacy),  and  make  the  declaration  men-  in  Barnes  t. 
tioned  in  30  Car.  2.  st  ii.  c.  L  (the  declaration  against  transubstantialion    Shore  {Clerk), 
and  invocation  of  saints) ;  and  the  4-th  sect,  further  enacts,  *  nor  shall  any   ^^^-  52  Geo.  s. 
of  the  said  persons  be  presented  in  any  Ecclesiastical  Court  for  or  by  reason   exempt  any 
of  their  non-conforming  to  the  Church  of  England  in  holy  orders.'     The  person  from  a 
8th  sect,  also  exempts  persons  dissenting  from  the  Church  of  England,  or  *]*j^i^ti^  ^^' 
pretended  holy  orders,  or  pretending  to  holy  orders,  and  preachers  and   Court  to  which 
teachers  of  congregations  of  dissenting  Protestants  who  shall  take  such    h«w^ouW  other- 
oath  and  make  such  declaration,  from  the  penalties  of  certain  acts  of  par- 
liament, but  it  is  silent  as  to  proceedings  in  any  Ecclesiastical  Court     Upon 
the  whole,  therefore,  it  appears  that  the  only  clause  in  any  act  of  parlia- 
ment which  exempts  any  persons  from  proceedings  in  the  Ecclesiastical 
Court  is  the  4>th  sect  of  stat.  1  Gul.  Se  M.  c.  18.,  and  that  only  from  pro- 
ceedings for  or  by  reason  of  their  non-conforming  to  the  Church  of  Eng- 
land.    In  order  to  avail  himself  of  the  protection  of  this  clause  Mr.  Shore 
must  show,  first,  that  he  is  a  person  dissenting  from  the  Church  of  England 
who  has  taken  the  oaths  of  allegiance  and  supremacy,  and  made  the  decla- 
ration against  transubstantiation.     Secondly,  that  he  is  sued  in  the  Eccle- 
siastical Court  for  or  by  reason  of  his  non-conforming  to  the  Church  of 
England.      As  to  the  first,  some  question  may  be  made  whether  the  proper 
oaths  have  been  taken,  but  it  is  hardly  necessary  to  inquire  closely  into 
that  point.     No  distinct  rule  appears  to  be  laid  down  as  to  who  may  be 
properly  said  to  be  persons  dissenting  from  the  Church  of  England  ;  but  it 
should  seem  that,  as  dissent  is  matter  of  opinion,  any  one  who  says  that 
he  does  dissent  is  entitled  to  be  treated  as  a  dissenter,  and  that  whether 
be  bo  in  holy  orders  or  a  layman.     Mr.  Shore,  therefore,  may  be  enti- 
tled to  insist  upon  being  treated  as  a  dissenter  upon  his  mere  assertion 
that  he  is  so,  without  any  formal  act  of  separation  being  necessary  either 
by  him  or  against  him.     But  he ''cannot  so  divest  himself  of  the  character   A  priest  in  holy 

of  a  priest  in  holy  orders,  with  which  he  has  been  clothed  by  the  authority   **''^®"  cannot 
*  •'ex  mero  motu 

of  ^the  Church  of  England  when  he  was  ordained  by  one  of  her  bishops,   diTest  himself 

and  when  he  vowed  and  promised  canonical  obedience  to  that  church,  from  canonical 
From  that  character  and  that  vow  and  promise,  he  can  be  released  only  jj^^  church. 
by  the  same  authority  which  conferred  the  one  and  enjoined  and  received 
the  other.  The  76th  canon  provides  in  express  terms,  *  No  man  being  ad- 
mitted a  deacon  or  minister  shall  from  thenceforth  voluntarily  relinquish 
the  same^  nor  afterwards  use  himself  in  the  course  of  his  life  as  a  lay- 
man upon  pain  of  excommunication,  and  the  churchwardens  shall  prevent 
him.'  Therefore,  although  he  may,  as  a  dissenter,  be  exempted  by  the  4th 
»ect  of  Stat  1  Gul.  &  M.  c.  18.  from  being  sued  in  the  Ecclesiastical  Court 
for  mere  non-conformity  to  the  Church  of  England,  he  is  not  exempt 
by  that   or   any  other  act  from  canonical  obedience  to  the  bishop  as  a 

(1)  52  Geo.  3.  c.  155. 
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priost,  ill  regard  to  any  tiling  that  he  may  do  according  to  the  rites  and 
ceremonies  of  the  Church  of  England.  This  brings  the  whole  matter  to 
the  second  and  last  point  —  whether  he  is  sued  in  the  present  iostancc  for 
nonconforming  to  the  Church  of  England  or  for  broach  of  discipline  as 
a  priest  of  that  church.  Nf>w  the  seventh  article  exhibited  in  the  Arches 
Court  makes  tliat  matter  ])erfectly  clear,  for  it  charge*  that  Mr.  Shore* 
on  Sunday  the  I  Hh  of  April,  18li,  and  on  Sunday  the  28th  of  July,  1814, 
did  take  upon  himself  publicly  to  read  prayers,  preach,  administ(*r  the 
holy  sacrament  of  the  Lonl's  Supper,  and  perform  ecclesiastical  duties  and 
divine  offices,  according  to  the  rites  and  ceremonies  of  the  united  Church 
of  England  and  Ireland,  in  an  unconsecrated  chapel  or  building,  in  the 
diocese  of  Exeter,  without  any  licence  or  authority  for  so  doing,  and 
contrary  to  and  in  spite  of  the  injunction  or  monition  of  the  Bishop  of 
Exeter. 

*'  No  one  can  fail  to  see  that  this  is  not  a  charge  for  non-conforming  to 
the  Church  of  England.  The  previous  articles  had  charged  that  he  was  a 
priest  in  holy  orders  onlained  by  a  former  bi^llop  of  E\et43r ;  and  the  seventh 
article  manifestly  charges  that,  being  such  priest,  he  i>erformed  the  semces 
and  duties  proper  to  such  priest  according  to  the  rites  and  cen'monies  of 
the  Church  of  England,  but  in  a  place,  and  under  circumstances  which 
made  such  performance  a  breach  of  the  discipline  of  that  church,  and  that 
he  is  sued  for  such  breach  of  disci])line.  Whether  facts  can  be  pro%'ed 
which  will  establish  that  charge,  it  is  not  for  us  to  inquire.  Mr.  Shore  has 
denied  the  charge,  and  the  Ecclesiastical  Court  will  doubtless  make  the 
proper  inquir}'  into  the  truth  of  it  It  is  sufficient  for  the  puq)oses  of  this 
motion  for  a  prohibition,  that  we  see  that  the  charge  is  one  peculiarly  and 
exelusiv(>ly  of  ecch^iastical  jurisdiction,  and  tiiat  no  act  of  parliament 
exempts  a  person  situated  as  Mr.  Shore  is  from  that  jurisdiction,  in  respect 
of  such  charge." 


Farming  avd 
TKArricKiNG. 


Stat.  4  &  5 
VicL  c.  H.  Ik  1. 
No  QsiMiciMtion 
or  co|Kirtner- 
shi|i,orc<iiitract 
vntiTiHl  into,  \n 
to  be  illvgal  or 
void  bv  reason 
only  ofHpiri- 
til  si  purscmv 
lK*iiiK  mvmbcn 
thtfrcof. 


10.  Farmikg  and  Trafficking. 

The  principal  statutes  forbidding  the  farming  and  trafficking  of  spiritual 
persons  are  stat.  1  1^  2  Vict.  c.  10.,  staf.  1  &  2  Vict.  c.  lOG.^  stat.  ^  h  5 
Vict.c.  U. 

Stat.  -I-  &  5  Vict  c.  1  k  s.  1.,  after  reciting  —  that  divers  associations  and 
copartnerships,  consisting  of  more  than  six  members  or  shareholders,  had 
from  time  to  time  been  formed  for  the  purpose  of  lK;ing  engaged  in  and 
carrying  on  the  business  of  banking  and  divi^rs  other  trades  and  dealings 
for  gain  and  profit,  and  had  accordingly  for  some  time  past  been  and  were 
then  engaged  in  carrying  on  the  same  by  means  of  boards  of  direetun  or 
managers,  committtM's  or  other  officers,  acting  on  behalf  of  all  the  memben 
or  shareholders  of,  or  ])ersons  otherwise  interested  in  such  associations  or 
copartnerships :  that  divers  spiritual  persons,  having  or  holding  dignities, 
prebends,  canonries,  benefices,  stipendiary  curacies,  or  lectureshi|)Sy  had 
been  and  were  members  or  shareholders  of,  or  otherwise  interested  in, 
divers  of  siicli  a^>ocinti(»ns  and  <  o)i:irtnersliips  :  and  that  it  was  cxpedii  nt 
to  ri'iMh-r  Ir^al  and  valid  ail  contracts  enten  d  into  by  such  association^  or 
copartner>hips,   although  the  ^anic  may  thtn  be  void  by  reason  of  such 
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spiritual  persons  being  or  having  been  such  members  or  shareholders  or  other-   Farming  and 
wise  interested ;  enacts  "  that  no  such  association  or  copartnership  already      ^^''"^'^'^^' 
formed,  or  which  may  be  hereafter  formed,  nor  any  contract  either  as 
between  the  members,  partners,  or  shareholders  composing  such  association 
or  copartnership  for  the  purposes  thereof;  or  as  between  such  association 
or  copartnership  and  other  persons,  heretofore  entered  into,  or  which  shall 
be  entered  into,  by  any  such  association  or  copartnership  already  formed 
or  hereafter  to  be  formed,  shall  be  deemed  or  taken  to  be  illegal  or  void^  or 
to  occasion  any  forfeiture  whatsoever,  by  reason  only  of  any  such  spiritual 
person  as  aforesaid  being  or  having  been  a  member,  partner,  or  shareholder 
of  or  otherwise  interested  in  the  sanie^  but  all  such  associations  and  co- 
partnerships shall  have  the  same  validity,  and  all  such  contracts  shall  and 
may  be  enforced  in  the  same  manner  to  all  intents  and  purposes,  as  if  no 
such  spiritual  person  had  been  or  was  a  member,  partner,  or  shareholder 
of  or  interested  in  such  association  or  copartnership:  provided  always,  that 
it  shall  not  be  lawful  for  any  spiritual  person  holding  any  cathedral  prefer- 
ment, benefice,  curacy,  or  lectureship,  or  who  shall  be  licensed  or  allowed  to 
perform  the  duties  of  any  ecclesiastical  office,  to  act  as  a  director  or  managing 
partner^  or  to  carry  on  such  trade  or  dealing  aforesaid  in  person." 

Stat.  4  &  5  Vict.  c.  14.  s.  2.  enacts  that,  in  all  actions  and  suits  brought  Stat.  4&5  Vict, 
or  instituted  by  or  on  behalf  of  any  such  association  or  copartnership,  which  ^*  ^'*:  ■•  H* 
may  have  been  formed  since  the  session  of  2  &  3  Vict.,  in  case  any  defend-  and  suite  the 
ant  therein  shall,  before  the  29th  of  March,  1838,  by  pica  or  otherwise,  have  defendmnt  to 
iosiiftted  on  the  invalidity  of  any  contract  thereby  sought  to  be  enforced,  by  taxed^costs,*** 
reason  of  any  such  spiritual  person  having  been  a  member  or  shareholder  in  and  the  Court 

inch  association  or  copartnership,  he  shall  be  entitled  to  the  full  costs  of  ™Y  ™*^® 

order  for 

nich  plea  or  other  defence,  to  be  paid  by  the  plaintiff,  and  to  be  taxed  as  the  further  costs, 
court  in  which  the  action  or  suit  shall  be  depending,  or  any  judge  thereof, 
M\  direct ;  and  in   order  fully  to  indemnify  such  defendant  the  court 
or  judge  can  order  the  plaintiff  to  pay  to  him  such  further  costs,  if  any,  of 
the  action  or  suit  as  the  justice  of  the  case  may  re(]uire.  (1) 

B)f  Stat.  I  &  2  Vict  c.  106.  s.  28.  '*  it  shall  not  be  lawful  for  any  spiritual  Sut  i  &2  Vict, 
person  holding  any  cathedral  preferment  or  benefice,  or  any  curacy  or  ^'  \^'  ■•  28- 
lectureship,  or  who  shall  be  licensed  or  otherwise  allowed  to  perform  the  gons^not  10^*^ 
duties  of  any  ecclesiastical  office  whatever,  to  take  to  farm  for  occupation  take  to  fiunn 
by  himself,  by  lease,  grant,  words,  or  otherwise,  for  term  of  life  or  of  years,  ^M^^^^tv"' 
or  at  will,  any  lands  exceeding  eighty  acres  in  the  whole,  for  the  purpose  acres,  without 
of  occupying  or  using  or  cultivating  the  same,  without  the  permission  in  consent  of  the 
•ritiog  of  the  bishop  of  the  diocese  specially  given  for  that  purpose  under  thenTot  be- 
kl*  hand ;  and  every  such  permission  to  any  spiritual  person  to  take  to  farm  yond  seven 
for  the  purpose  aforesaid  any  greater  quantity  of  land  than  eighty  acres,  ^**'^»     fYo- 
sball  specify  the  number  of  years,  not  exceeding  seven,  fur  which  such  per  acre, 
permission  is  given  ;  and  every  such  spiritual  person  who  shall,  without  such 
permission,  so  take  to  farm  any  greater  quantity  of  land  than  eighty  acres, 
»hall  forfeit  for  every  acre  of  land  above  eighty  acres  so  taken  to  farm,  the 
wm  of  40«.  for  each  year  during  or  in  which  he  shall  so  occupy,  use,  or 
cultivate  such  land  contrary  to  the  provision  aforesaid.** 

(1  >  Sut.  •!  &  5  Vict.  c.  14.  U  essentially  statute  have  been  omitted.      Fide  Stephens* 

'  rv-cnactincnt  of  stat.    \  k  '2  Vict.  c.  10.,  Kcclvsinstical  Statutes,  1814, 
^^u^roucntly  the   provi.sions   of  the  latter 

3  T 
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Farmiiig  and         Hy  stat.  1  &  2  Vict.  c.  lOfJ.  s.  29.  "  it  shall  not  he  lawful  for  any  f piritual 

^.._L    person  holding  any  such  cathedral  preferment,  benefice,  curacy,  or  lecture- 

Sut.  1  &  2  Vict,  ship,  or  who  shall  be  licensed  or  allowed  to  perform  such  duties  as  aforesaid. 
No  spiritual  ^^y  ''*"^»*^*lf  *>r  !>}'  »"}'  Other  for  him  or  to  his  use,  to  engage  in  or  carry  on 
|ivrm>in  lieiie.  any  trade*  or  dealing  for  gain  or  profit,  or  to  deal  in  any  goods,  wares,  or 
funnin^  eccle-  ""'^chandize,  unless  in  any  case  in  which  such  trading  or  dealing  shall  have 
MMtiMl  duty,  heen  or  shall  be  carried  on  by  or  on  behalf  of  any  number  of  partners 
riidl  mfpt^v  m  ixeeediiig  the  number  of  six,  or  in  any  case  in  which  any  trade  or  dealing 
to  sell  again,  ^^  *"0'  ^I'^re  in  any  trade  or  dealing,  shall  have  devolved  or  shall  devolve 
for  profit  or  upon  any  spiritual  person,  or  upon  any  other  person  for  him  or  to  his  use, 
^'*°'  undiT  or  by  virtue  of  any  devise,  bequest,  inheritance,  intestacy,  settleiucntv 

marriage,  bankru])tey,  or  insolvc^ney  ;  but  in  none  of  the  foregoing  excepted 
ca^i's  shall  it  be  lawful  for  such  spiritual  person  to  act  as  a  director  or  ntan- 
aging  partner,  or  to  carry  on  such  trade  or  dealing  as  aforesaid,  in  person." 
Stat.  1&2  Vict.  By  Stat  1  k  2  Vict  c.  106.  s.  30.  **  nothing  then-inbefore  conuined  shall 
not  to  extend  *"*y*^^*^  ^^  ^"Y  Penalty  or  forfeiture,  any  spiritual  person  for  keeping  a 
to  spiritual  school  or  seminary,  or  acting  as  a  schoolmaster  or  tutor  or  instructor,  or 
P*'"*!"*'*""  being  in  any  manner  concerned  or  engaged  in  giving  instruction  or 
ing  kIiooK  or  education  for  profit  or  reward,  or  for  buying  or  selling  or  doing  any  otiier 
ai  tutors  &c.  thing  in  notation  to  the  management  of  any  such  school,  seminary,  or  em- 
•nytliinff'done  P^^vnient,  or  to  any  spiritual  person  whatever  for  the  buying  of  any 
or  any  buying  goods  wares,  or  merchandizes,  or  articles  of  any  description^  which  shall 
•uch  cmV"  ^''fJ»""^  ^'raud  be  bought  with  intent  at  the  buying  thereof  to  be  used  by 
ment;  or  to  ^^^^  spiritual  person  buying  the  same  for  his  family  or  in  his  household;  and 
aelhnjc  any-  after  the  buying  of  any  such  goods,  wares  or  merchandizes,  or  articles,  sell- 
bouglit  for  the  *"K  ^^^^  **'"**  again  or  any  parts  thereof  which  such  i>erson  may  not  want  or 
une  cif  the  choose  to  keep,  although  the  same  shall  be  sold  at  an  advanced  price  beyond 

beiiiff^a*"  **  that  wliich  may  have  been  given  for  the  same;  or  for  disposing  of  any 
manager,  he.      books  or  other  works  to  or  by  means  of  any  bookseller  or  publisher;  or  for 

in  any  benefit,  bi.inrr  ^  manager,  din?etor,  partner,  or  shareholdi-r,  in  anv  benefit  societr, 
orlife,orfire  ii  vc  •  .      i         i    .  i     ■       \-  i.         •  .' 

•vuranve  ^^  "^^  "''  "f^*  a>suranee  society,  by  wliatever  name  or  designation  such  society 

lociety;  or  may  have  been  constituted;  or  for  any  buying,  or  selling  again  for  gain  or 
teliing  cattle  Profit,  of  any  cattle  or  corn  or  other  articles  necessary  or  convenient  to  be 
&c.  for  the  um  bought,  sold,  ke])t,  or  maintained  by  any  spiritual  person,  or  any  other  person 
1    lU^?"  for  him  or  to  his  use,  for  the  occupation,  manuring,' improving,  pasturage^ 

or  profit  of  any  glebe,  demesne  lands,  or  other  lands  or  hereditaments 
which  may  hn  lawfully  held  and  occupied,  possessed,  or  enjoyed  by  such 
spiritual  person,  or  any  other  for  him  or  to  hi^  use  ;  or  for  selling  any  mine- 
rals the  pioduee  of  mines  situated  on  his  own  lands;  so  nevertheless  that  no 
such  spiritual  person  shall  buy  or  sell  any  cattle  or  corn  or  other  articles  at 
aforesaid  in  person  in  any  market,  fiir,  or  place  of  public  sale.'* 
SuL  1  &2 Vict.        Hy  stat.  1  &  2  Vict  c.  10(>.  s.  SI.  if  any  spiritual  person  trade  or  deal  in 

e.  !(¥;.  11.31.       j^jj^.  manniT  contrarv  to  the  provisions  of  the  act,  the  bishop  of  the  diooese 

spirit uji  per-  •  '  ' 

HHiH  illeg.illy       where  such  person  shall  hold  any  cathedral  ))referment.  benefice,  curacTt 

trading  may  be  ,,r  h  etiireship,  or  allowed  to  perform  the  <luties  of  any  ecclesiastical  oflice, 
for  file  third"  ^^"  cause  sueli  person  to  be  citeil  before  hi-*  chancellor  or  other  com- 
oiTenee  de-  ]iet<'nt  jiidcie :  and,  on  proof  of  trading,  such  spiritual  person  for  his  fint 

**"*    '  <»iri  nee   can    be  sM-juinied  for  micIi    tiim-  nnr  excieding  one  year,  as  to 

the  judL'i'  shall  seem  lit ;  and  for  a  sieond  otieiire  eommitti-d  subsrouent 
to  such  sentence  or  suspei>ion,  can  be  sn-pendrd  for  such  lime  as  to  ihe 
jielge  ^liail  stem  Ht,  and  for  his  third  oti'mce  be  deprived  ab  odicio  et 
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beneficio;  and  thereupon  the  patron  of  any  such  cathedral  preferment,   Farmino  Af 
baiefioe»  lectureship,  or  office,  can  make  donation  or  present  or  nominate     *^"*"'^^ 
to  the  same  as  if  the  person  so  deprived  were  actually  dead ;  and  in  all 
such  cases  of  suspension,  the  bishop  during  such  suspension  can  sequester 
the  profits  of  any  cathedral  preferment,  benefice,  lectureship,  or  office  of 
which  such  spiritual  person  may  be  in  possession,  and  by  an  order  under 
his  hand  direct  the  application  of  the  profits,  after  deducting  the  necessary 
expenses  of  providing  for  the  due  performance  of  the  duties  of  the  same 
respectively,  towards  the  same  purposes,  and  in  the  same  order,  as  near  as 
the  difference   of  circumstances  will  admit,  as   are   thereinafter   directed 
with  respect  to  the  profits  of  a  benefice  sequestered  in  case  of  non-com- 
pliance after  monition  with  an  order  requiring  a  spiritual  person  to  pro- 
ceed and  reside  on  his  benefice,  but  no  part  of  such  profits  is  to  be  paid  to 
the  spiritual  person  so  suspended,  nor  applied  in  satisfaction  of  a  sequestra- 
tioD  at  the  suit  of  a  creditor ;  and  in  case  of  deprivation  the  bishop  must 
forthwith  give  notice  thereof  in  writing  under  his  hand  to  the  patron  of 
any  cathedral  preferment,  benefice,  lectureship,  or  office,  which  the  spiritual 
person  may   have  held  in  the  manner  thereinafter  required  with  respect 
to  notice  to  the  patron  of  a  benefice  continuing  under  sequestration  for  one 
whole  year,  and  thereby  becoming  void,  and  any  such  cathedral  prefer- 
ment or  benefice  will  lapse  at  such  period  after  the  notice,  as  any  such 
last-mentioned  benefice  would  under  the  provisions  of  the  act  lapse :   but 
no  contract  will  be  deemed  void,  by  reason  only  of  the  same  having  been 
entered  into  by   a  spiritual   person  trading   or  dealing,    either  solely   or 
jointly,  with  any  other  person,  contrary  to  the  provisions  of  the  act,  and 
every  such  contract  may  be  enforced  by  or  against  such  spiritual  person  (I), 
u  if  no  spiritual  person  had  been  party  to  such  contract. 

A  partnership  has  been  thus  described  by  Puffendorf  (2) : —  *<  Contractus   Partnership 
locietatis  est,  quo  duo  pluresve  inter  se  pecuniam,  res,  aut  operas  conferunt,  ^«"**®"- 
eofine,  ut  quod  inae  redit  lucrui  inter  singulos  pro  rata  dividatur/' 
Partners (3)  may  be  classed  into  ostensible,  nominal,  dormant,  and  secret.  Ostensible, 
Ad  ostensible  partner  is  he  whose  name  appears  to  the  world  as  that  of 
a  partner.     A  nominal  partner  is  an  ostensible  partner,  having  no  interest   Nominal, 
in  the  firm.     A  dormant  partner  is  he  whose  name  and  transactions  as  a   Dormant,  01 
partner  are  professedly  concealed  from  the  world.     When  they  are  actually  "**'**  v^^ 
Qokoown  to  the  world  he  b,  more  strictly  speaking,  a  secret  partner. 

The  delectus  personse  is  so  essentially  necessary  to  the  constitution  of  a   An  executoi 
partnership,  that  even  the  executors  and  representatives  of  partners  them-  g^^JJ^  to 
lelves  do  not,  in  their  capacity  of  executors  or  representatives,  succeed  to  the  conditioi 
the  state  and  condition  of  partners.  **^*  partner 

To  constitute  a  partnership  between  the  parties  themselves,  there  must  be  There  must 
t communion  of  profit  between  them.     A  communion  of  profit  implies  a  ^*^*'™?k°'° 
communion  of  loss,  for  "  every  man  who  has  a  share  of  the  profits  of  a  trade 
^ht  also  to  bear  his  share  of  the  loss.*'  (4>)     But  a  partnership  may  be 

(1)  Spiritual  persons  merely  licensed  to  (2)  Lib.  v.  c.  H. 

Pwfonn  the  duties  of  any  ecck'siastical  of-  (3)   Vide    Stephens    on    Nisi  Prius,   tit. 

^  are  smenabic  to  the  foregoing  statutes  ;  Partsf.ks,  2'375 — 24'J8. 
^t  if  tbey  possess  no  benefices,  curacies,  (4)  Per  I)e  Grey  C.  J.  in  Grace  v.  Smith, 

<*  lectureship,   &c.,  the   punishment    ap-  2  Black.  ( Sir  W. ),  909.      Dry  \,  Iio$weU,l 

P^fs  to  be  suspension,  and  upon  a  third  Camp.  f5'J9.     Collyer  on  Partnership,  21. 
^cnce  deprivation  of  office  only. 

3x2 


1012 


TROCESS. 


Fakmikq  and 

TRArriCKING. 


Not  requisite 
that  aharcK  in 
•  partni'Thhip 
■bould  be 
equal. 

Fkrtncnihip 
may  exint  in 
any  business 
which  is  not  a 
mere  personal 
office. 

Where  subject 
of  the  contract 
is  malum  pro- 
hibitum, or 
malum  io  se. 
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Non  omission 
of  the  dircc- 
tions^ofan 
act  of  parlia- 
mcDt 


witliout  participation  of  profit  by  a  party  lending  liis  name,  though  con- 
tracting  that  he  shall  suli'or  no  loss.  (1)  In  such  a  case  he  will  still  be 
a  partner,  enjoying,  in  addition  to  the  advantages  of  partnership,  the 
indemnity  afforded  him  by  his  companions.  (2) 

Although  the  shares  in  a  partnership  must  be  joint,  it  is  not  necessary  thai 
they  should  be  equal :  and  a  contingent  interest  in  the  profits  will  make  a 
man  a  partner  pro  taiito,  though  he  may  have  parted  with  ever}'  other 
interest  as  a  partner. 

Generally  speaking,  a  partnership  may  exist  in  any  business  or  transaction 
which  is  not  a  mere  personal  office,  and  for  the  performance  of  which 
payment  may  be  enforced.  (3) 

Whether  the  subject  of  a  contract  be  malum  prohibitum,  or  malum  in  tCy 
there  can  be  no  partnership  founded  upon  it,  so  as  to  give  the  contracton  a 
remedy  either  against  each  other,  or  against  third  persons,  at  law  or  in 
equity.  (4)  A  contract  originally  entered  into  for  the  jiurpose  of  evading 
the  usury  laws,  and  not  bonu  fide  with  the  view  of  partnership,  canDOt  be 
supported  as  a  legal  contract  of  partnership.  (5)  But  the  omission  of  the 
directions  of  an  act  of  parliament,  where  the  consequence  is  not  pemiciout 
to  the  public  in  general,  will  not  render  the  partnership  illegal,  so  as  to 
deprive  the  partners  from  recovering  upon  a  legal  contract  (6) 


PROCESS.  (7) 


Grserally —  Citation  dejintii~-'  Canon  120.  nont  to  Ite  cited  into  Reclesiattical  CmaU 
by  pntct'tn  of  quorum  nomina —  Citation  of  a  dtmpany  in  their  naturai  cnpacitf-^ 
Mi*noHH'r  of  party  —  Misnomer  of  jutJpe —  In  rrimiMal  Muitn,  permi*tiim  of  judge  hiuC 
hr.  obtained  to  promote  hi$  office — liy  whom  aervice  nf  citation  to  be  executed  aceoed- 
ing  to  the  old  law —  In  what  manner  to  fie  rucuted — Diittinction  fietweeu  a  rUaliem 
and  a  pertonal  tcrvice —  Stat.  *J3  Hen.  8.  r.  9.,  and  deciaiont  thertom  -~  Hetmm  wf 
citation. 


GlViaALLT. 


The  Koclesiastical  Courts  proceed  according  to  the  course  of  the  civil 
and  canon  laws,  by  citation,  libel,  &c.  A  person  is  not  generally  to  be  cited 
to  appear  out  of  the  diocese  or  peculiar  jurisdiction  where  he  lives,  unleu 
it  be  by  the  archbishop,  in  default  of  the  onlinary,  or  where  the  ordioarr 
is  party  to  the  suit,  in  eases  of  appeal,  &c. ;  and  by  law  a  defendant 
may  be  sued  where  he  lives,  though  it  be  for  subtracting  tithes  in  another 
diocese,  &c. 


(\)  Ex  parte  U'atfon,  19  Ves.  4. "J  9. 

(2)   Frrtday  \.  Ilordrm,  Jacob,  H5. 

(15)  9raui:h  v.  Oirrer,  2  Hen.  Black. 
QX'i.  ;  ft  vide  lioriil  v.  Jfammond,  6  15.  &  C. 
149. 

(4)  Sullifean  v.  (w'rearrt.  Park  cm  In- 
durance,  ><.  Mitchell  v.  i\>ckbum*\  2  Hvn. 
IJIat-k.  ;iT9.  Aultert  v.  Maze,  2  U.  &  V. 
:JT1.      Jimntrimg  v.  I.etein,  2  ('.  &  M.  274. 

{'t  )  Mnr$f  V.  inUon,  4  'i'.  U.  ^n\\.  J($. 
tunii  V.  lirttiikc,  2  Cow  p.  7y:j. 

(C,)   Hrt.wH  V.    DHHcan^    10  H.  ft   C  9:'. 


llodpattn  V.   TemjJe^  5  Taunt  181. 
V.  JIudton,  11  Kant,  180. 

(7 )  Vidt  tit  ArrrAL — Aacuti-i- BaawL- 
iNO  AKi>  SMiTiifo  — Caveat— >CHAiicsu 
LtiR,  OmriAr.  Principal,  Vicak  Gewaal* 

A  Nil   ('IIMMIVSARV (.'oKTL'MACT -~  UtCRA- 

iiATio.s  —  Deprivation  —  Kicommi'vica- 

TION  I.STKRVrNER MaVDAMI'S Ma»- 

ria<:e — Privii.kufs  AND  Uest«aint«  or  mi 

ClfRi;V —  PROIIIIIITIONS Ql'ARK    iMmiT 

Itlwl  E&T  (  LktTFRS  OI) ScgtUTRATIOli 

SlMUNV \'lMTA1ION. 
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A  citation  is  a  judicial  act,  whereby  the  defendant,  by  authority  of  the  Pnocssa. 
jadge,  (the  plaintifP  requesting  it,)  is  commanded  to  appear,  in  order  to  Citation 
enter  into  suit,  at  a  certain  day,  in  a  place  where  justice  is  administered.  (I)  defined. 

The  citation  ought  to  contain :  —  1.  The  name  of  the  judge,  and  his  com-   What  the 
misBioD,  if  he  be  delegated ;  if  he  be  an  ordinary  judge,  then  the  style  of  <'******>"  p^ght 
the  court  where  he   is  judge.     2.  The  name  of  him  who  is  to  be  cited. 
3.  An  appointed  day  and  place  where  he  must  appear ;  which  day  ought 
either  to  be  expressed  particularly  to  be  such  a  day  of  the  week  or  month, 
or  else  only  the  next  court  day  (or  longer)  from  the  date  of  the  citation  ; 
ind  the  time  of  appearance  ought  to  be  more  or  less^  according  to  the  dis-> 
tince  of  the  place  where  they  live.     4.  The  cause  for  which  the  suit  is  to 
be  commenced.  (2)    5.  The  name  of  the  party  at  whose  instance  the  citation 
is  obtained.  (3)    6.  And  also  the  residence  and  diocese  of  defendant^  to 
ihow  that  he  is  not  cited  out  of  his  diocese.  (4) 

By  canon  120.  "no  bishop,  chancellor,  archdeacon,  official,   or   other   Canon  12a 
eedesiastical  judge,  shall  suffer  any  general  processes  of  quorum  nomina  to   into  Ecclerias- 
besent  out  of  his  court,  except  the  names  of  all  such  as  thereby  are  to  be  tieal  Courts  by 

cited,  shall  be  first  expressly  entered  by  the  hand  of  the  registrar  or  his  P'*^®"  **?  ^^^ 
,  1        t  .  J  1    1         .  J  '"™  nomina. 

deputy,  under  the  said  processes,  and  the  said  processes  and  names  be  first 

fobscribed  by  the  judge  or  his  deputy,  and  his  seal  thereto  adixed." 

It  was  a  rule  of  the  ancient  canon  law,  that  by  the  general  clause  quidam 
alii  in  citations,  not  more  than  three  or  four  persons  should  be  drawn  into 
jadgment;  whose  names  (quorum  nomina)  the  person  who  obtained  the 
citation  was  particularly  to  express,  that  there  might  be  no  room  for 
fraod,  in  varying  the  names  at  pleasure.  (5) 

A  company  in  London  (6)  refusing  to  pay  a  church  rate  set  upon  their   Citation  of  a 
kail,  the  master  and  wardens  were  cited  into  the  Ecclesiastical  Court  by   ^^^tunil 
tkir  surnames  and  names  of  baptism,  with  the  addition  of  master  and  capacity, 
vardens  of  the  company  of  wax  chandlers.     And  upon  moving  for  a  prohi- 
bitioD,  because  they  were  cited  in  their  natural  capacity,  when  it  should 
kave  been  in  their  politic  capacity,  the  Court  held  the  citation  to  be  good, 
becuse  the  body  politic  could  not  be  cited,  and  the  writ  was  denied. 

The  citation  of  a  party  by  an  erroneous  christian  name,  a  simple  misnomer  Misnomer  of 
or  false  addition,  where  there  is  no  doubt  as  to  the  identity  of  the  party,  has  P^'^>'* 
been  holden  to  be  sufficient  (7)  An  objection  of  this  kind,  urged  as  a  plea 
io  abatement  (8),  must  be  taken  before  issue,  for,  by  giving  issue^  the  party 
allows  himself  to  be  the  party  designed  (9) ;  and  whoever  alleges  a  misnomer 
ii  bound  to  assign  the  true  name  by  which  he  means  to  abide,  and  against 
which  he  is  not  at  liberty  to  aver  (10);  but  a  new  citation  must  be  taken 
out    Where  the  general  law  is  to  be  relied  upon,  it  is  not  necessary  that  it 


(1)   Con«et,26. 

(3)  But  in  a  criminal  suit  for  incest,  a 
Btfriagc  ma  J  be  annulled,  although  the  ci- 
trtion  contained  no  evidence  to  that  effect. 
Ckiek  T.  Ram$daU,  1  Curt.  34. 

(3)  Conaet,  26. 

(4 )  ViiU  sut.  23  Hen.  8.  c.  9. 

(5)  Gibdon's  Codex,  1009. 

(6)  TkuMftUdtuui  Janet,  Matter  and  War- 
int  of  tJke  Company  of  Wax  Chandlerff 
Skin.  27. 


(7)  PoweU  ▼.  Burgh,  2  Lee  (Sir  G.),  517. 
Barham  v.  Barhanij  I  Consist.  7.  Griffitht 
▼.  Reed,  1  Ilagg.  1 96. 

(8)  rule  Stat  3  &  4  Gul.  4.  c.  42.  s.  11. 
Stephens  on  Nisi  Prius,  1 258.  2024. 

(9)  miliamtv,  Bott,  1  Consist.  3.  PoweU 
V.  BurpK  2  Lee  (  Sir  G. ),  51 8.  3  Burn's  E. 
L.  by  l^illimore,  246. 

(10)  Pritchardv,  Dolby,  1  Consist  187. 
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should  bo  ppccifically  stated  in  the  citation  (1);  and  as  to  variance  betveea 
the  articles  and  citation,  where  the  charge  is  suhstantiaily  the  i^ame,  and 
oidy  a  part  ftt'thc  charge  is  taken  away,  it  will  nut  be  fatal.  A  citation  has 
been  held  suHicient^  where  it  only  called  u])(»n  the  party  to  bring  in  an 
administration,  and  to  show  cause  why  unotluT  should  not  be  granted,  and 
difl  not  say  to  show  cause  why  the  original  administration  should  not  be 
revoked  ('2)  ;  but  it  has  been  holden  void,  where  it  was  taken  out  upon  falM 
pretences,  and  not  served  on  the  party  against  whom  it  had  been  entered.  (3) 
In  a  matrimonial  suit  it  has  bee  n  held,  that  a  citation  issuing  as  **  in  a  suit 
of  nullity  of  marriage,  by  reason  of  a  former  marriage,"  will  not  found  a 
sentence  of  separation,  '*  by  reason  of  an  undue  publication  of  banns"  the 
woman  being  therein  described  as  spinster,  the  first  husband  having  died 
subse(|uently  to  the  publication  of  banns,  but  prior  to  the  marriage.  (4) 
A  wrong  description  of  the  judge,  either  by  his  name  or  title,  is  fatal  to  the 
citation,  and  to  all  ])n>ceedings  founded  on  it,  especially  in  criminal  suits. 
And  an  error  of  this  kind  in  a  copy  delivered  to  the  proctor  of  the  defendaot, 
has  been  held  to  entitle  the  latter  to  be  dismissed  from  the  suit.  (5) 

In  criminal  suits,  the  permission  of  the  judge  must  be  obtained  to  promote 
his  office  ((>),  and  the  party  promoting  must  give  bond  with  sureties  to  the 
judges  as  a  security  for  costs. 

Uespecting  the  service  of  the  ciiation  according  to  the  old  law,  a  con- 
stitution of  Otho,  after  reciting  that  —  '*  forasmuch  as  we  arc  given  to 
undtrrstand,  that  they  who  have  obtained  letters  citatory  do  send  them 
by  three  vile  messengers  to  the  place  where  the  person  to  be  cited  is 
said  to  inhabit ;  which  letters  two  of  them  do  put  up  over  the  altar  of  the 
church  of  that  place,  or  in  some  other  place  there,  and  the  third  pre* 
sentlv  take  them  awav ;  from  whence  it  conu'th  to  nass  that  two  of  them 
afterwards  giving  their  testimony  that  they  cit<'d  him  according  to  the 
manner  and  custtmi  of  the  country,  he  is  excommunicated  or  suspended 
as  contumacious  whereas,  indeed,  he  was  not  contumacious,  nor  knew  any 
thing  of  the  citation.  ThtTefore  to  take  away  this  most  abominable  abuse, 
and  other  such  like,"  ordains  —  <*  that  from  henceforth  letters  citatory  in 
causes  ecclesiastical  shall  not  be  sent  by  those  who  obtain  them,  nor  by  their 
messengers ;  but  the  judge  shall  send  them  by  his  own  faithful  messenger, 
at  the  moderate  expense  of  the  person  suing  tliem  out;  or  at  least  the 
citation  should  be  directcMl  to  the  dean  of  the  deanery,  [that  is,  to  the  Tunl 
dean],  where  the  party  to  be  cited  dwelleth,  who  at  the  judge's  command- 
ment shall  faithfully  execute  the  same  by  himself,  or  his  certain  and  trusty 
messengers."  ( 7 ) 

**  We  do  decree,  that  when  the  judge  semletii  a  citation  against  any  per- 
son wlio  is  absent,  he  shall  commit  the  extrutiun  thereof  to  the  dean  of  the 
place,  or  to  some  person  certain.'*  (h) 

A  constitution  of  Archbi>hop  Stratford,  after  reciting  that  **  bishops  and 
archdeacons,  their  oHieials  and  other  oriliiiaries,  and  their  commissaries, 
command  primary  citations  for  the  correction  of  offenders  to  be  executed 


(  1  )    Hutchlhx  V.  Ihnsihie^  1  (*unsi'>t.  17J. 

(L'j    Httte  \.  Strfijf.nt.  1    II.i;:;;.  :>  !7. 

l:;j    Murjihy  v.  MlMrthtf^  J  I.cc  (  Sir  (i.). 


J !;'.». 


(4)    Writfht  V.  lUlwmi,  2  IIjigg.o!*s. 


(  J  )  imihnn^  V.  II,ut,  1  Consist.  1 .  3  Bum's 

K.  I.,  liv  IMiil.iinori*.  :^1T. 

(7)  Otiio,  Athoii, fj:{. 

(N)  Ibid.  IJJ. 
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by  rectors,  vicars,  or  parish  priests;  and  it  is  frequently  laid  to  their  Paociss. 
charge,  that  concerning  those  matters  for  which  the  citation  is  made, 
they  perversely  disclose  the  confessions  of  the  parties  cited  made  privately 
QDto  them,  whereby  they  are  greatly  scandalised,  and  the  parishioners 
for  the  future  refuse  to  confess  their  sins  unto  them,"  ordains,  "that 
primary  citations  from  the  said  ordinaries  shall  not  be  served  by  the 
rectors  or  others  aforesaid,  but  by  the  officials,  deans,  apparitors,  or 
other  ministers  of  the  said  ordinaries.  And  if  any  such  primary  citations 
shall  be  committed  to  the  rectors,  vicars,  or  priests,  they  shall  not  be  bound 
to  obey  them,  but  the  same  and  all  subsequent  censures  and  processes  there- 
upon shall  be  utterly  void  and  of  no  effect/*  (1) 
By  the  constitution   of  Otho,   the  person  to   whom   the  citation   was  Inwhatmut. 

directed  was  diligently  to  seek  the  party  to  be  cited.     And  when  he  had  "?*"  ^J*® 

citfttion  was 
found  him,  he  was  to  show  to  the  party  cited  the  citation  under  seal,  and  ^q  ^^  execute 

bj  virtue  thereof  cite  him  to  appear  at  the  time  and  place  appointed. 

And  it  was  usual  also  to  leave  a  note  with  him,  expressing  the  contents 

thereof.  (2) 

If  it  be  returned  upon  the  citation  that  the  defendant  cannot  be  found 
then  the  plaintiff's  proctor  is  to  petition  that  the  defendant  may  be  cited 
personally  (if  he  can)  to  appear  and  answer  the  contents  of  the  former 
citation ;  and  if  not  personally,  then  by  any  other  ways  and  means,  so  as 
the  party  to  be  cited  may  come  to  the  knowledge  thereof;  and  this  is 
called  a  citation  viis  et  modis,  or  a  public  citation,  because  it  is  executed 
either  by  public  edict,  a  copy  thereof  being  affixed  to  the  doors  of  the  house 
where  the  defendant  dwells,  or  the  doors  of  the  parish  church  where  he 
inhabits,  for  the  space  of  half  an  hour  in  the  time  of  divine  service  ;  or  by 
publication  in  tlie  church  in  time  of  divine  service ;  or,  as  it  has  been  said> 
by  the  tolling  of  a  bell,  or  the  sounding  of  a  trumpet,  or  the  erecting  of  a 
banner.  This  being  done,  a  certificate  must  be  made  of  tlie  premises,  and 
the  citation  brought  into  court ;  and  if  the  party  cited  appear  not,  the  plain- 
tiff's proctor  accuses  his  contumacy,  (he  being  first  three  times  called  by 
the  crier  of  the  court,)  and  in  penalty  of  such  his  contumacy  requests  that 
be  may  be  excommunicate.  (3) 

But  the  citation  must  be  served  at  the  door,  or  outside  of  a  man's  house ; 
for  the  house  cannot  be  entered  without  hb  consent.  (4) 

And  by  the  constitution  of  Otho,  if  the  person  to  whom  the  citation  is 

ynmitted  be  not  able  to  find  the  party,  he  must  cause  the  letters  to  be 

^-^blicly  read  and  expounded  on  the  Lord's  day,  or  other  solemn  day,  in 

the  church  of  the  place  where  he  usually  dwelt,  during  the  celebration  of 

the  mass. 

Or,  says,  Athon  (5),  publicly  in  the  street,  if  he  be  hindered  from  enter- 
ing the  church ;  otherwise  he  shall  read  the  citation  in  the  church,  and 
leave  a  copy  thereof  upon  the  altar:  and  the  absent  person,  by  other  ways, 
Bteans,  and  cautions  (if  any  oocur),  shall  be  cited,  before  he  be  proceeded 
•gainst  as  contumacious. 

In  like  manner,  by  a  constitution  of  Archbishop  Mcpham,  in  certain 
cases  they  who  cannot  be  personally  cited,  arc  to  be  cited  at  their  houses,  if 

(1)  Lyndwood,  Ptot.  Const.  Ang.  90.  (4)  I.yndwood,    Trov.   Const  Ang.  87. 

(2)  1  Oughton,  44,  45.  Athon,  a?,. 

(3)  CoDset,  34.     1  Oughton,  40.  (5)  Ibid.  65. 
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DittinctioQ 
between  a 
citation  and  a 
pertonal  ler- 


▼lee. 


Stat  23  Hen. 
8.  c.  9.  1. 1. 


Sect?. 


they  have  any  at  which  they  can  be  safely  cited ;  if  they  cannot  be  safely 
cited  at  their  house,  then  in  the  parish  church  where  such  house  stands; 
or  if  they  have  no  house,  then  in  the  cathedral  church  of  the  diocese,  and 
also  in  the  church  of  the  parish  where  tlie  offence  was  committed  (if  it  can 
be  safely  done).  And  in  such  eases  they  shall  be  proceeded  against  in  the 
same  manner,  as  if  they  had  been  cited  personally.  ( 1 ) 

Where  the  incumbent  of  a  benefice  cannot  be  found,  service  of  a  moni- 
tion, by  leaving  it  at  the  parsonage  house,  is  sufficient,  notwithstanding  the 
incumbent  does  not  habitually  reside  in  it.  (2) 

There  is  some  difTcrence  between  this  service  and  ]>ersonal  service.  A 
personal  service  may  conclude  both  the  party  and  the  Court;  but  a  semce 
viis  et  modis  is  a  constructive  service,  and  concludes  the  party,  but  does  not 
conclude  the  Court.  The  Court,  on  good  and  sufficient  grounds,  may  open 
the  proceedings  to  get  at  the  substantial  justice  of  the  case.  (3)  And  it 
is  laid  down  in  the  books,  says  Sir  William  Wynne,  and  is  not  to  be  denied, 
that  parties  may  be  put  in  contempt  by  a  public  citation  only.  (4-) 

Stat.  23  Hen.  8.  c.  9.  (5),  after  reciting  that  "  great  number  of  the  king's 
subjects,  as  well  men,  wives,  servants,  as  other  the  king's  subjects,  dwelling 
in  divers  dioceses  (6)  of  this  realm  of  England  and  of  Wales,  heretofore 
have  been  at  many  times  called  by  citations,  and  other  processes  compul- 
sory, to  appear  in  the  Arches,  Audience,  and  other  high  courts  of  the 
archbishops  of  this  realm,  far  from,  and  out  of  the  diocese  (7)  where  such 
men,  wives,  servants,  and  other  the  king's  subjects  being  inhabitant  and 
dwelling,  and  many  times  to  answer  to  surmised  and  feigned  causes,  and 
suits  of  defamation,  withholding  of  tithes,  and  such  other  like  causes  and 
matters,  which  have  been  sued  more  for  malice  and  for  vexation,  than  for 
any  just  cause  of  suit. 

'<  And  where  certificate  hath  been  made  by  the  summoner,  apparitor,  or 
any  such  light  literate  person,  that  the  party  against  whom  any  such  cita- 
tion hath  been  awarded,  hath  been  cited  (8)  or  summoned,  and  thereupon  the 


(O  Lyndwood,  ProY.  Const.  Ang.  85. 

(U)   Green  v.  Cy6r/«r«,  2  IJinp.  N.  C.  till. 

(S)  Herbert  {Latly)  v.  Jlerbert  {lAtrd), 
2  Consist  *26S.  Thomas  Robinson  (^In  the 
goinUof),  3  Phil.  5\\, 

(4)  Klme  v.  Da  Costa,  I  ibid.  I7G. 

(5)  TiV/r  stat-S  Sc  4  Vict  c.  HG-  s.  19. 
Stephens*  Ecclti»iastical  Statutes  1:30 — !:)(;. 
20S4. 

{*} )  Jn  divert  dinceses  :  —  By  the  ancient 
laws  of  the  churcli,  the  nietro|iolitan  was 
forbid'len  to  exercise  judicinl  authority  in 
the  di(K*esc  of  a  comprovincial  bi.rhop,  uiu 
less  in  case  of  appe.il,  or  vacancy  :  "  Null  us 
)irinias,  vel  n)eiro|M)lit3nus  diivcesani  ecclc- 
MSin,  vel  panK.'hiam,  aut  aliqucm  de  ejus 
pjrochia  pra'sumnt  exconmiunicare,  vel 
judicare,  \A  aliipiid  af^ere  al)M|ue  ejus  con- 
silio  vel  judicio."  (*aus.  9.  q.  :J.  c.  7.  Antl 
in  a  like  case  ( ibid.  c.  H.  ),  it  i-k  added  :  **  Nisi 
ftirte  pro  causis,  i\\ix  apud  se  terininarv.*  non 
|M>ssunt,  ad  fe  quasi  ad  pntriarchani  suuin 
provi>caverint  :  vel,  si  episcopus  suns  deces- 
seilt,  res  e"clcsi:e  sua*  jiidicio  tiio  disiHMis;ire 
voiui'rint."  Antl  tlierefore,  when  Arch- 
bishop Ptccharn  (He::.  Petch.  f.  M.j.  (a), 
]-tS.   (a)),  evcoinniunicated  the  lii&liop  of 


Hereford  for  rL*sistingthisconcurn:nt  povrr, 
and  affinnin^  against  the  archbishop,  "^noii 
{MMHe  in  sulMiitos  suos  ipw  omi«o,  jum- 
dictionem  aliquain  cxercere,  ncc  de  cauii* 
subditorum  suorum  ullo  modo  co|nKMcci« 
)>er  querelam:"  the  archbishop  defended  hu 
claim,  not  upon  the  common  right  of  a 
metropolitan,  but  upon  the  peculiar  privilrgt 
of  the  church  of  Cinterbury, — **Cuin  ecH^ 
sia  Cant,  tali  gaudi-at  privilegis  in  euipuw 
jur'  rL'dacto,  <]uod  archiepiscopus  qui  pro 
tem|M)re  fucrit,  causas  subditorum  kuffnjca- 
neoruni  suorum,  etiam  per  Mmplicem  qurre* 
lain  audire  povsit  et  delHAt/' — which  pri*i- 
Ie<;e  prob.ibly  orij^inated  from  the  Arch- 
bishops of  Ciinterbury  being  legati  nati  to 
the  Pope.      LvNche  v.  Porter,  *2  BrownL  3. 

( 7  )  F'lr  /rotnf  and  oui  of,  the  diocese  :  — 
Vi«te  (M>lHtt't  casr.  Cut.  Car.  3;J9.  Fard^, 
midm.  Uaym.  (.Sir  T. ),  92.  Moon  t. 
CiHktiu,  \   Keb.  (751.    1   Rol.S28. 

(8)  CiUdi-^WnX.  if  a  man  l>e  cited  out  of 
his  diricesc.  nnd  appear,  and  lentencc  be 
<;ivon,  or  if  he  submit  himself  to  the  suit, 
he  can  have  no  l>cRefit  by  this  statute,  nor 
will  a  prohibition  be  granted.  Amtm.  lletL 
VJ.    I   Vent.  01. 
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party » so  certified  to  be  cited  or  summoned,  bath  not  appeared  accord-   ^'^'^'' 
ing  to  the  certificate,  the  same  party  therefore  hath  been  excommunicated,    sut.23Hen.8. 
or  at  the  least  suspended  from  all  divine  service ;  and  thereupon,  before  that  c.  9. 
he  or  she  could  be  absolved,  hath  been  compelled,  not  only  to  pay  the  fees 
of  the  court  whereunto  he  or  she  was  so  called  by  citation,  or  other  pro- 
cess, amouDting  to  the  sum  of  two  shillings,  or  twenty  pence  at  the  least ; 
bat  also  to  pay  to  the  summoner,  apparator,  or  other  light  literate  person,  by 
whom  he  or  she  was  so  certified  to  be  summoned,  for  every  mile  being  distant 
from  the  place  where  he  or  she  then  dwelled,  unto  the  same  court,  where- 
UDto  he  or  she  wa^  so  cited  or  summoned  to  appear,  twopence,  to  the  great 
charge  and  impoverishment  of  the  king's  subjects,  and  to  the  great  occasion 
of  misbehaviour  and  misliving  of  wives,  women,  and  servants,  and  to  the 
great  impairment  and  diminution  of  their  good  names  and  honesties;"  enacts, 
"that  DO  manner  of  person  shall  be  from  henceforth  cited  or  summoned,  or 
otherwise  called  to  appear  (1),  by  himself  or  herself^  or  by  any  procurator, 
before  any  ordinary,  archdeacon,  commissary^  official,  or  any  other  judge 
ipiritual,  out  of  the  diocese,  or  peculiar  jurisdiction  where  the  person  which 
ikall  be  cited,  summoned,  or  otherwise  (as  is  aforesaid)  called,  shall  be  in- 
kabitiDg  and  dwelling  at  the  time  of  awarding,  or  going  forth  of  the  same 
citatioD  or  summons,  except  that  it  shall  be  for^  in,  or  upon  any  of  the 
caies  or  causes  hereafter  written ;  that  is  to  say,  for  any  spiritual  ofience 
or  ctuse  committed  or  done,  or  omitted^  forslewed,  or  neglected  to  be 
done,  contrary  to  right  or  duty,  by  the  bishop,  archdeacon,  commissary, 
official,  or  other  persons  having  spiritual  jurisdiction,  or  being  a  spiritual 
judge,  or  by  any  other  person  or  persons  within  the  diocese  or  other  juris- 
dietioD,  whereunto  he  or  she  shall  be  cited,  or  otherwise  lawfully  called  to 
appear  and  answer. 

**And  except  (2)  also  it  shall  be  by  or  upon  matter  or  cause  of  appeal,  Sect.  s. 
or  for  other  lawful  cause,  wherein  any  party  shall  find  himself  or  herself 
griered  (3)  or  wronged  by  the  ordinary  judge  or  judges  of  the  diocese  or 
juri«liction,  or  by  any  of  his  substitutes,  officers,  or  ministers,  after  the 
matter  or  cause  there  first  commenced,  and  begun  to  be  showed  unto  the 
vcbbishop,  or  bishop,  or  any  other  having  peculiar  jurisdiction  (4),  within 
vbose  province  the  diocese  or  place  peculiar  is ;  or  in  case  that  the  bishops 


(1)  CaBed  to  appear:  — In  Vanaere  ▼. 
Sfka  (Carth.  33. ),  after  sentence  given  in 
tlie  Spiritual  Court,  a  prohibition  was  moYe<l 
fcr,  upon  suggestion,  that  the  person  was 
cited  out  of  his  proper  diocese.  But  the 
prohibitioo  was  denied,  because,  by  pleading 
to  the  libel,  he  had  admitted  the  Jurisdiction 
of  the  court.  And  the  statute  dues  not  take 
tvajr  the  jurisdiction  of  all  matters  arising 
out  of  the  diocese,  but  only  gives  him  who 
lives  out  of  the  diocese  a  new  privilege  of 
pkading  to  the  jurisdiction ;  which  benefit 
of  pleading,  if  neglected,  and  the  party  suffer 
•  lentence  to  be  given  against  him  there, 
*ill  DOC  serve  him  fur  a  prohibition  afler- 
vsrds  to  that  court  whose  jurisdiction  he 
kai  admitted. 

(2)  Except:  —  "  Archicpiscopus  non  est 
judex  ordinarius  totias  provincise :  archic- 
piseopus  enim   omnium   eptscoporum   sux 


dicecesis  est  ordinarius,  sed  non  subditorum, 
nisi  in  casibus"  &c.  Extra.  1.  5.  t.  31. 
c.  8.  V.  Attentare. 

(3)  Grieved :  —  A  citation  in  a  cause  of 
office,  must  describe  sufficiently  the  offence 
charged  against  the  party,  so  as  to  show 
that  it  is  a  matter ofecciesiastical  cognisance; 
but  it  need  not  minutely  specify  all  the  par- 
ticulars of  the  otlence,  which  are  to  l>c 
charged  in  the  articles.  Office  of  the  Judge 
jtromoied  hy  Stewarti  v.  Francis^  3  Curt.  209. 

(4  )  Peculiar  juristliction  :  —  Vix.  whether 
they  be  cited  out  of  such  peculiar  to  the 
Arches,  or  before  the  ordinary,  within  whose 
diocese  the  peculiar  is  placed.  Kadwatuder 
V.  Bryan,  Cro.  Car.  1(52.  And  it  was  said 
in  MiMjrr  v.  Cockeiu  (1  Kol.  329.),  that  if  a 
man  be  sued  out  of  his  diocese,  yet  if  he  be 
sued  within  his  own  projier  peculiar,  he  i^ 
not  within  this  statute. 
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or  other  immediate  judge  or  ordinary  dare  not^  nor  will  not  (1)  convent  Uie 
party  to  be  sued  before  him  ;  or  in  case  that  the  bishop  of  the  diocei»e,  or 
the  judge  of  the  place,  within  whose  jurisdiction,  or  before  whom  the  suit 
by  this  act  should  be  commenced  and  prosecuted,  be  party  (2),  directly  or 
indirectly,  to  the  matter  or  cause  of  the  same  suit;  or  in  case  that  any  bishop, 
or  any  inferior  judge,  having  under  him  jurisdiction  in  his  own  right  and 
title,  and  by  commission,  make  request  (3),  or  instance  to  the  archbishop, 


(1)  Will  not:  — In  Parker**  Register, 
(I  Park.  395.  (b);  2  Iln<l.  74.  (a),  9«.  (b), 
105.  (b),)  it  appears  that  the  archbishop 
placed  benefices  in  another  diocese  under 
sequestration,  propter  negligentiain  ordi- 
narii ;  but  this  is  an  act  only  of  voluntary 
jurisdiction.  And  liefore  the  Ucfomiation, 
we  find  the  archbishop  recjuiricg  bishops  to 
proceed  against  particular  irregular  pervms 
in  their  dioceses,  or  show  cause  why  he  him- 
self should  not  proceed.  Staff  7.  (b),  25. 
(b).    Adam  Wint.  38.  (a,  b),  4.'J.  (b). 

(2 )  Be  party :  — In  the  case  of  the  Bi'^hop 
of  Carlisle  (cit.  Gibson*s  Codex,  1007.),  it 
was  holden,  that  if  a  cause  be  commenced 
before  the  archbishop,  and  that  the  bishop 
or  other  judge  die  while  it  is  depending, 
and  so  tlie  occasion  ceases  upon  which  it 
was  first  brought  before  the  archbishop,  yet, 
from  liaving  been  brought  within  his  juris- 
diction, it  could  not  be  removed. 

(3)  Make  request :  —  It  must  appear  on 
the  face  of  the  pioceedings,  that  the  parties 
are  competent  to  sign  letters  of  re<juest: 
thus,  in  the  case  of  the  office  of  the  judge 
promoted  by  Steward  v.  Uateman  (3  Curt. 
201. ),  the  Dean  of  the  Archi.*s  declineii  to 
accept  letters  of  reijuest  presented  jointly 
bv  the  Archdeacon  and  Cliancellor  of  Nor- 
wich,  it  not  appearing  that  the  Archdeacon 
of  Norwich  had  an  exempt  jurisdiction. 

Stat.  23  Hen.  8.  c.  9.  devolves  upon  the 
Dean  of  the  Arches  the  power  of  accq)iing 
letters  of  request  in  matrimonial  suits,  with- 
out the  consent  of  the  party  pr(K'eediKi 
against.  Butler  v.  DiAben,  2  Lee  (Sir  G.), 
SJ2. 

Causes  of  church-rate  may  be  removed 
by  letters  of  re<iuest  from  the  comniis>>ary 
of  the  bishop  to  the  Court  of  Arches.  Thui 
in  Ilnwei  and  Vicnt  v.  PeUutt  (2  Curt.  47:5.), 
which  was  a  suit  for  subtraction  of  church- 
rate,  brouffht  by  virtue  of  letters  of  recjucst 
from  the  cominissary  of  the  Hishop  of  Win. 
cfiester,  for  the  parts  of  Surrey  within  that 
diciCi'se,  by  the  churchwardens  of  the  parish 
of  Christchurch,  Surrey,  against  Mr.  Pellatt, 
n  parishioner.  'Hie  defendant  appeared  to 
the  citation  under  protest,  and  contended 
that  he  had  been  wrongfully  cited  ;  that  it 
was  contrarv  to  the  statute  2*3  Hen.  K.  c.  9. 
that  he  sliould  l>e  called  upon  to  appear  in 
this  court  by  letters  of  re<iuest,  and  that  the 
reason  stated  for  granting  the  letters  of  re* 
quest,  namely,  that  he  mi.^ht  have  the  benefit 
of  employing  advocates  and  jiroctors,  did 
not  apply  to  him,  as  he,  being  a  Dissenter, 
did  not  intend  to  employ  advocates  or  proc- 
tors, who,  being  members  of  tlie  Kstablished 


Church,  would,  he  conceived,  ncecasartlj 
have  a  bias  against  him,  and  for  wbote 
assistance,  although  unsuccessful,  he  would 
have  to  pay. 

Upon  such  facts.  Sir  Herbert  Jenner  ob* 
servetl,  **  Tlie  question  is,  vhcther  a  suit 
for  subtraction  of  church-rate,  which  is  ni- 
doubtedly  of  ecclesiastical  cognisance,  nsay 
be  brought  here  by  letters  of  request  ?  It 
is  almost  of  daily  occurrence,  that  questioBS 
of  ecclesiastical  cognisance  are  so  brought, 
and  the  practice  has  bi*cn  recognised  by  courts 
of  common  law ;  and  I  know  of  no  principTe 
of  law  which  distinguishes  cases  of  church- 
rate  from  othera 

**  >Vith  regard  to  the  reason  set  forth  for 
issuing  the  letters  of  request,  it  is  usual  to 
state,  that  the  jiarties  would  have  the  benefit 
of  the  assistance  of  advocates  and  procton* 
which  they  could  not  have  in  the  court  be- 
low. It  may  be  inconvenient  to  the  ddend- 
ant  to  be  cited  out  of  his  diocese  or  peculiar 
jurisdiction,  and  if  unsucccwful  to  pay  the 
costs  of  the  party  taking  out  the  letters  of 
rujuest ;  but  it  is  the  plaintiff  who  is  under 
the  necessity  of  resorting  to  legal  advice  and 
assistance,  since  every  act  he  docs  must  be 
in  accordance  with  the  rules  of  the  court; 
if  he  commit  an  error  in  drawing  up  the 
citation  or  libel,  he  may  at  once  fail  in  his 
suit ;  whereas  the  party  cited  has  les  need 
of  assistance,  and  mav  conduct  his  own  de- 
fence  if  he  chooses  to  do  so,  without  pr(K 
fessional  advice. 

**  I  am  clearly  of  opinion  that  the  right 
of  the  party  to  proceed  in  this  court  is  well 
founded.  This  has  been  decided  in  the  c«ic 
cited  by  Dr.  Addams  ( Ezp.  niUiams,  4  a 
&  C.  ')I5.),  in  which  Lord  Cliief  Justice 
Abbott  said,  *  Taking  this  offence  to  have 
\tw\\  created  by  5  fc  G  Edw.  6.  C.  4.,  I 
should  think,  that  the  authority  thereby 
given  to  the  ordinary  is  to  be  exercised  in 
the  same  manner  as  any  other  authority 
gi\en  to  that  officer.  Now  one  mode  of 
exercising  his  authority  is  by  letters  of  re- 
quest to  the  archbishop,  or  his  sulMtitutca 
liut  in  Wtnnu»Mth  v.  CoUinM  (2  I^  Kayoi. 
S'A).)  (A)rd  Holt  ap|>ear8  to  have  been  of 
opinion,  that  the  offence  of  brawling  was 
not  created  by  the  statute  which  hai  been 
referred  to,  and  I  think  that  his  opinion  was 
correct.  If  that  be  so,  all  difficulty  b  re- 
moved, and  there  can  be  no  doubt  that  the 
(.'ourt  of  .\rehes  may  derive  jurisdictioa 
from  letters  of  request.  It  appears  that  ia 
tfiat  ca<>e  another  objection  had  Itcvn  taken, 
namely,  that  the  letters  of  request  ought  tD 
have  been  addressed  to  the  bishop  of  tho 
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bishop,  or  other  superior  ordinary  or  judge,  to  take^  treat,  examine,  or 
determine  the  matter  before  him,  or  his  substitutes,  and  that  to  be  done  in 
cases  only  (1)  where  the  law  civil  or  canon  doth  affirm  execution  of  such 
request,  or  instance  of  jurisdiction,  to  be  lawful  or  tolerable  :  upon  pain  of 
forfeiture  to  every  person  by  any  ordinary,  commissary,  ofRcial,  or  substi- 
tute, by  virtue  of  his  ofRce^  or  at  the  suit  of  any  person  to  be  cited^  or 
otherwise  summoned,  or  called  contrary  to   this  act,  of  double  damages 
and  costs  for  the  vexation  in  that  behalf  sustained,  to  be  recovered  against 
any  such  ordinary,  commissary,  arcdeacon,  ofRcial,  or  other  judge,  as  shall 
award  or  make  process,  or  otherwise   attempt  or  procure  to  do  any  thing 
contrary  to  this  act,  by  action  of  debt,  or  action  upon  the  case,  according 
to  the  course  of  the  common  law  of  this  realm  in  any  of  the  king's  high 
courts,  or  in  any  other  competent  temporal  court  of  record,  by  original 
writ  of  debt,  bill,  or  plaint ;  in  which  action,  no  protection,  other  than  such 
ai  shall  be  made  under  the  king's  great  seal,  and  signed  with  his  sign 
maouai,  shall  be  allowed,  neither  any  wager  of  law,  nor  essoin  shall  be  ad- 
mitted ;  and  upon  pain  of  forfeiture  for  every  person  so  summoned,  cited,  or 
otherwise  called  (as  is  abovesaid)  to  answer  before  any  spiritual  judge  out 
of  the  diocese  (2),  or  other  jurisdiction  where  the  said  person  so  dwelleth, 
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and  not  to  the  Court  of  Arches ; 
diat  the  appeal  should  have  been  from  the 
eoamuMary,  6rst  to  the  bishop  and  then  to 
tlw  Coart  of  Arches ;  but  it  was  held,  that 
ntppcal  from  the  comminary  to  the  bishop, 
vbote  Judge  he  was,  would  be  an  appeal  ab 
eodem  ad  eundem,  and  that  the  appeal  was 
diicet  to  the  Court  of  Arches.  This  is  a 
puallel  ease,  and  there  can  be  no  doubt  of 
Ibc  jurisdiction  of  the  Court.  1,  therefore, 
Oftrrule  the  protest,  and  with  costs.'* 

The  Arches  Court  has  also  original  juris- 
&tioa  in  suits  for  subtraction  of  legacy, 
vbcre  the  will  is  proved  in  the  Prerogative 
Court  of  Canterbury.  Vide  Ecclesiastical 
Coouniaiooers*  Report,  February  27.  1832, 

^ll. 

Hie  Arches  Court  have,  however,  no  juris- 
fietioo  to  determine  the  allowance  to  be 
Bade  for  the  maintenance  and  education 
flf  minors.  Fleet  v.  Holmes,  2  Lee  (Sir 
C.),14a 

In  Dawe  ▼.  WiUtanu  (2  Add.  130.),  an 

objection  to  the  jurisdiction  of  the  Court  to 

tntertain  a  suit  for  **  brawling,**  by  letters 

of  request,  was  over>ruled.  Sir  John  Nicholl 

obKTving,  "It  has  been  suggested,  upon  the 

aotbority  of  some  ancient  dicta,  that  under 

the  true  construction  of  the  Statute  of  Cita- 

dons,  a  suit  for  brawling  cannot  be  brought 

ia  the  Court  of  Arches  by  letters  uf  request ; 

but  it  is  not  denied,  that  suits  so  brought 

have  eonstantly  been  entertained  in  this  Court. 

Bcaidcs,the  defendant  did  not  appear  under 

protMt ;  but  after  having  appeared  absolutely 

to  the  citation,  he  takes  the  objection  to  the 

juriadiction  at  the  admission  of  the  articles. 

Upon  the  whole,  the  Court  feels  itself  bound 

to  allow  the  suit  to  proceed,  unless  it  should 

be  stopped  by  a  prohibition.   Should  such  a 

imaaiirr  be  held  to  lie  against  the  jurisdic- 

tiiin  of  thia  Court,  under  the  circumstances 


of  the  present  case,  the  Court  will  readily, 
as  it  will  be  his  duty,  put  an  end  to  the  pro- 
ceeding.'* 

(1)  In  cases  only :  — At  was  held  by  the 
civilians  in  Jones  v.  Jones  (Hob.  185.  2 
Brownl.  27. ),  that  it  was  absolutely  in  the 
power  of  the  ordinary,  to  send  any  cause  to 
the  archbishop  at  his  will,  without  assign- 
ing any  special  reason,  for  which  they  cited 

^the  authority  of  divers  canonists.  But 
Hobart,  and  as  it  seems  the  Court,  said, 
*"  That  to  expound  the  statute  thus,  viz.  that 
the  ordinary  may,  at  his  will  and  pleasure, 
send  the  subject  from  one  end  of  the  king- 
dom to  another  without  cause,  was  both 
against  the  letter  of  the  statute,  and  eludes 
it  utterly.  That  the  purpose  of  the  law 
was,  to  provide  for  the  ease  of  the  subject, 
more  than  for  the  jurisdiction  of  the  ordi- 
nary; which  appears,  in  that,  there  is  an 
action  given  to  the  subject,  and  penalty  to 
the  king  for  his  vexation,  but  none  to  the 
ordinary.**  Tliat  this  very  clause  says,  it  is 
to  be  done  in  cases  only,  &c.  **  which  were 
a  vain  correction  if  it  left  it  as  general  as 
before,  i.  e.  if  it  were  lawful  or  tolerable  in 
all  cases  without  cause.** 

The  rule  intended  in  the  Reformatio 
Legum,  was,  **  Archiepiscopus  potest  eligi 
in  Judicem  a  subditis  suffraganeorum,  licet 
suffraganei  ignorent.**    Ref.  Leg.  f.  96.  (a). 

(2)  Out  of  the  diocese: — And  tliat,  as 
it  seems,  whether  the  see  be  ftill  or  va- 
cant;  for  in  the  case  of  Pickover  (Gib- 
son*s  Codex,  lOOG.)  it  was  resolved  upon 
this  statute,  that  if  a  bishopric  within 
the  province  of  Canterbury  be  void,  and  so 
the  jurisdiction  be  devolved  to  the  metropo- 
litan, he  must  hold  his  court  within  the  in- 
ferior diocese ;  fur  such  causes  as  were  by 
that  law  to  be  hoi  den  licfore  the  inferior  or- 
dinary ;  and  the  prothonotaries  said,  it  had 
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or  is  resident  or  abiding,  ten  pounds  sterling ;  the  one  half  thereof  to 
be  to  the  king  our  sovereign  lord,  and  the  other  half  to  any  person  that 
will  sue  for  the  same  in  any  of  the  king's  said  courL'«,  or  in  any  other  the 
said  temporal  courts,  by  writ,  information,  bill,  or  plaint ;  in  which  action 
no  protection  shall  be  allowed,  nor  wager  of  law  or  essoin  shall  be  admitted. 

<*  Provided  always  that  it  shall  l>e  lawful  to  every  archbishop  (1)  of  this 
rifalni  to  call,  cite,  and  summon  any  person  or  persons  inhabiting  (2)  or 
dwelling  in  any  bishop's  diocese  within  his  province,  for  causes  of  hereby,  if 
the  bishop  (S),  or  other  onlinary  immediate  thereunto  consent,  or  if  that  the 
same  bishop,  or  other  immediate  ordinary  or  judge,  do  not  his  duty  in 
punishment  of  the  same. 

"  Provided  also  that  this  act  shall  not  extend  in  anywise  to  the  pre- 
rogative of  the  most  reverend  father  in  God  the  Archbishop  of  Canterbury* 


been  bo   formerly  resolved.     Tey  v.    Cox, 
S  lirownl.  35. 

Hut  a  Abort  period  previously  ( 1 1  Joe.  I .) 
the  contrary  hiul  been  renolvcd,  i,  e.  where 
one  wan  cited  out  of  his  diocese  before  the 
Archbiitliop  of  Canterbury,  as  guardian  of 
the  spiritualities,  not  only  prohilniion  was 
denied,  but  it  was  further  said,  that  if  he 
had  been  cited  bi'fore  him  as  mvtrojiolitan, 
it  would  have  been  granted  upon  this  sUi- 
tute.     Gibson's  Codex,  1006. 

(1)  Every  archbishop:  -~^  The  rule  laid 
down  in  the  Ilcformatio  Lcgum,  (f.  II.  (b),) 
is  as  follows: — **  Is  qui  vel  accusatione,  vel 
inquisitione,  vel  evangelica  denunciatione, 
reus  sit,  quod  aliquam  htcresin  aut  affirma- 
verit,  aut  defenderit,  aut  prordicaverit,  aut 
docuerit,  coram  episcopo  vel  archiepisco])o 
causam  dicet.  (Jtui  vero  loci  privilegium 
habcnt,  et  exempti  dicuntur,  apud  illos  vol 
episcopos,  vel  archiepisco|ios,  causam  dicent, 
intra  quorum  dioeceses  illorum  exempti  loci 
constiterint.  A]>pellatio  tamen  reo  conce- 
ditur,  ab  episcopo  ad  archiepiscopum,  et  ub 
archiepiscopo  nostrain  ad  regalein  perso- 
nam." 

'Iliis  is  agreeable  to  the  doctrine  of  the 
canon  law  (  Extra.  1. 5.  t.  7.  c.  9.) :  —  **  Si  ({ui 
fuerint,  qui  a  lege  (licecessno*  juri«>dictionis 
exempti,  soli  suhjaeeant  sedis  apostolien>  po- 
testati ;  nihilominus  in  his  quw  sunt  contra 
hirreticos  in^tituta,  episcoporum  subcant 
judicium.*' 

(*J)  Inhabiting:  —  .An  attorney  in  the 
King's  IkMich  was  sued  in  the  Arches  for  a 
legacy ;  and  as  he  inliabitcd  in  the  dioces*.' 
of  IVterborough,  prohibition  was  prayed  and 
granted  ;  iM-eause,  thoui;h  he  remained  in 
London  during  term  time,  he  wns  properly 
inhabiting  within  tlie  jurivliction  of  the 
liinhopof  IVterl>orough..fiio>i.  'J  Hrownl.  I'J 

Hut  in  Itlacknutrt't  cant  (Ilardr.  4*JI.), 
where  one  wa<i  citeil  in  the  .-Xrchdeacon  of 
Canterbury'^  Court  for  not  ei>ming  to  church 
at  Uiddendon,  in  the  county  of  Kent,  and 
pleiided  that  he  was  nn  iiihuliitant  in  the 
diiKTeM'  of  Chichester,  the  Court  declared, 
**that  if  a  man  l>e  cite<l  within  the  diocese, 
thou;;h  he  l>e  not  an  inliabitint  there,  but 
only  comes  there  to  trade,  or  ollierwisc,  that 


this  is  not  within  the  stat  of  93  Ilea.  8. ; 
and  that,  if  it  were  otherwise,  there  might  be 
ofl'enees  committcil  against  the  ecclesiastieal 
law,  which  would  not  be  punished  at  all: 
for  men  would  offend  in  one  county,  and 
then  remove  into  another,  and  so  escape 
with  impunity.*' 

When  the  suit  was  for  tithes  in  tlio  dio- 
cese of  Sctrum,  where  they  lay,  and  prohibi* 
tion  was  obtained  upon  this  statute,  becaune 
the  defendant  inhabited  in  London  ;  the 
Court,  upon  notice  that  the  suit  was  for 
tithes,  granted  a  consultation,  and  declared 
that  that  ca>»e  was  not  within  the  statute. 
Gibson's  Codex,  1806.;  sed  vide  .Alius  v. 
Doycr,  12  Brownl.  *i7. 

In  Machin  v.  MoMliin  (2  Salk.  549.  I 
Ld.  Ilaym.  534.)  it  was  holden  under  this 
statute,  that  if  the  cause  of  action  be  local, 
as  for  the  subtraction  of  tithes,  it  must  be 
prosecuted  bi>fore  the  ordinary  of  the  place 
where  the  wrong  wtis  done,  but  that  it  was 
otherwise  in  ca^es  transitorv,  ubi  forum  se* 
quitur  reum.  Vide  etiam  Clo»e  v.  WaitT' 
son.  Skin.  L>3:). 

(3)  The  bithop :  —  The  right  of  the  arch* 
bishop  to  cite,  punish,  and  deprive  bishops 
for  spiritual  oiFences  was  settled  by  the 
Court  of  King  s  IWiieh  and  the  House  of 
Lords  in  St.  IhiriiVa  ( Bithop  ttf)  t.  Lmep, 
1  Salk.  1:H.  l$ut  it  may  not  be  improper 
to  take  notice,  that  according  to  the  sense  of 
the  canon  law,  it  is  not  regular  to  (subject 
suffragans  to  the  censure  of  the  officvn  uf  ao 
archbishop.  **  OHiciales  autem  rcinensis 
arehiepiscopi  (quamdiu  in  sua  provincia,  vd 
circa  illam  extiterit)  in  suflVaganeos  inter- 
dict i.  suspension  is,  vel  excommunicationis 
proferre  sententias  non  attentent.  Et  hoc 
idem  :ib  offici.ilihus  aliorum  metropolitano- 
rum,  circa  ip>orum  suflTraganeos  (quibus  ob 
reverentiam  pontificalis  officii  deferri  vohi- 
mus  in  hac  parte)  prorcipimus  ubservari.* 
f)  DecreL  1.  1.  t.  Ifi.  c.  1.  And  accordingly, 
Nix,  bishop  ;if  Norwich,  protested  agaiiut 
the  proceeilings  of  the  archbishop's  cominis- 
sarv  in  his  nietropolitical  visitation,  because 
it  %ras  against  the  dignity  of  a  bishop  to  be 
judged  or  proceetjed  against  by  a  commis- 
sarv.     Cranni.  1:>H.  I.S9. 
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or  any  of  his  successors,  of  or  for  calling  any  person  or  persons  out  of  the  Faocess. 
diocese  where  he  or  they  be  inhabiting,  dwelling,  or  resident,  for  probate  (1 )   Stot.  2S  Hen 
of  any  testament  or  testaments.  c.  9. 

"  That  no  archbishop,  nor  bishop,  ordinary,  official,  commissary,  or  any   Sect  6. 
other  substitute  or  minister  of  any  of  the  said  archbishops,  bishops,  arch-  ^^^T  ^ 
deacon^  or  other  having  any  spiritual  jurisdiction,  at  any  time  from  the  citation. 
feast  of  Easter  next  coming,  shall  ask,  demand,  take,  or  receive  of  any  of 
the  king's  subjects,  any  sum  or  sums  of  money  for  the  seal  of  any  citation, 
alter  the  said  feast  to  be  awarded  or  obtained,  than  only  threepence  sterling, 
upon  the  pains  and  penalties  before  limited,  contained,  and  expressed  in  this 
present  act,  to  be  in  like  form  recovered,  as  is  aforesaid. 

^  Provided  always  that  this  act  be  not  in  anywise  hurtful  or  prejudicial   Sect  7. 
to  the  Archbishop  of  York,  nor  to  his  successors,  of,  for,  or  concerning       T?Jf  ^V 
probate  of  testaments  within  his  province  and  jurisdiction,  by  reason  of  any  testaments  ix 
prerogative."  ^**«  province 

According  to  modern  practice,  a  certificate  of  the  return  of  the  service 
of  the  citation  is  endorsed  on  that  instrument,  setting  forth  the  day  ,and  citatioa.^ 
place  of  its  service  on  the  party,  signed  by  the  person  who  served  it :  an 
affidavit  of  the  truth  of  the  certificate  is  also  endorsed  upon  the  instrument 
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1.  Appointment,  pp.  1022,  1023. 

Defined —  How  appointed — Stat,  5  Geo,  2.  c.  18.    #.  2.^  No  proctor  to  be  o  Juttice  of 
th*  peace  —  Exempt   from    «to/.  41    Ceo.  3.    c.79.    «.  14.  —  Stat,  \0   Geo,  A,    c.  7. 
9,  16.  —  Roman  CathclicM  diiqualified —  Stat,  55  Geo.  3.  e,  184.  —  Stamp  duty  on 

admiuion —  Stat.  53  Geo.S.  c,  127.  ss.  8,  9.  11  ^  12 Proctora  allowing  their  names 

to  be  ueed  by  penont  not  entitled  to  act  as  proctor*,  to  be  struck  off  the  roll —  Penalty 
on  peraons  exercising  the  functions  of  a  proctor,  not  being  duly  enrolled  as  such  -— 
Recovery  of  penalties  —  Limitation  of  actions, 

2.  Proxies,  pp.  1023—1026. 

CXents  gemerally  execute  no  proxies —  Canon  129.  —  Proctors  not  to  retain  without  the 
lawful  assignment  of  the  pnrtien — According  to  modem  practice,  proxies  not  essenHal, 
except  to  secure  the  adverse  party,  and  to  protect  the  proctor — Effect  of  a  proxy  of 
amsent —  Persons  by  whom  proxies  maybe  given  —  Married  women — Husbands  for 
their  wives  —  Guardian  and  minor  —  Removed  of  cause  into  another  court  —  JVhen 
proxy  cannot  be  revoked  —  Proxy  ceaset  upon  the  death  of  the  party,  or  upon  his  per-- 
somal  appearance  in  court. 

S.  Duties  and  Responsibilities,  pp.  1026 — 1027- 

Canon  ISO.  —  Not  to  retain  causes  without  the  counsel  of  an  advocate -~  Canon  131.  — 
Not  to  conclude  in  any  com  without  the  knowledge  of  an  advocate —  Canon  133. 
—  Nat  to  be  clamorous  in  court  —  Responsible  for  the  purity  of  his  proceedings  — • 
Guilty  of  extortion —  Not  obliged  to  answer  foreign  seals —  Round  to  restore  deeds  when 
his  office  has  terminated  —  Client  entitled  to  a  detailed  bill  of  costs  —  Court  can  order 
bin  of  costs  to  be  taxed  by  the  registrar  —  Mandamus  will  not  lie  to  restore  a  proctor, 

(I)    For    probate:  —  In   Hughe*  s    case  bition  was  awarded.   But  in  Anon,  (I  Vent. 

(Godb.  214.),  where  one  who  dwelt  in  So-  233.)  where  one  was  cited  out  of  the  diocese, 

'^ici^etshire  had  made  his  will,  and  his  exe-  to  answer  a  suit  for  a  legacy,  into  the  prero- 

fQtort  were  libelled  agaiast  in  the  Arches ;  gative  court,  wliere  the  will  had  been  proved, 

H  *u  said  by  Mr.  Justice  War  burton,  to  prohibition  was  denied,  because  it  was  there, 

"*^  been  agreed  by  all  the  justices,  **  that  that  the  executors  must  give  account  -and  be 

^  exception  in  stat.  23  Hen.  8.  c.  9,  doth  discharged,  &c. 
^teod  only  to  probate  of  wills,'*  and  prohi- 
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ArrOlKTMIMT. 


1.  Appointment. 


Defined. 


SUt  5  Geo.  2. 
e.  18.  s.  2. 
No  proctor  to 
be  a  Justice  of 
the 


8ut.4iGeo.3. 
e.79.  s.  14. 

StAt.  10  Geo.  4. 
e.  7.  1. 16. 
RoniAn  Catho- 
liet  disquali- 
6cd. 

Sut  S5  Geo.  S. 
c  18-1. 

Stamp  duty  on 
admusion. 


Sut.  53.  Geo.  B. 
c.  127.  M.  8,  9. 
II,  &  12. 


Proctors  in  the  Ecclosiastical  and  Admiralty  Courts  perform  analogous 
duties  to  thodo  of  solicitors  and  attorneys  in  the  courts  of  law  and  equity. 
Thus,  they  are  officers  established  to  represent  in  judgment  the  parties  who 
empower  them  (by  warrant  under  their  hands  called  a  proxy)  to  appear  for 
them,  to  explain  their  rights,  to  manage  and  instruct  their  cause,  and  to 
demand  judgment ;  and  they  are  seemingly  exempt  from  scr^'ing  the  office 
of  constable,  or  other  inferior  office,  in  the  same  manner  as  solicitors  or 
attorneys  belonging  to  the  courts  at  Westminster.  (1) 

But  by  Stat.  5  Geo.  2.  c.  18.  s.  2.  no  proctor  in  any  court  is  to  be  a  justice 
of  the  peace  during  such  time  as  he  continues  in  the  business  and  practice 
of  a  proctor. 

By  Stat.  41  Geo.  3.  c.  79.  s.  14.  nothing  in  that  act  regulating  public 
notaries  is  to  apply  to  a  proctor  in  the  Ecclesiastical  Courts. 

And  by  stat.  10  Geo.  4.  c.  7.  s.  16.  Roman  Catholics  are  excluded  from 
office  in  tlie  Ecclesiastical  Courts. 

By  stat.  55  Geo.  3.  c.  184.  (2)  every  admission  of  any  person  to  the 
office  of  proctor  in  any  of  the  courts  shall  be  upon  a  twenty-five  poonds 
stamp.  And  every  practising  solicitor,  attorney,  notar}%  proctor,  agent,  or 
procurator  must  take  out  a  certificate  annually ;  upon  which  there  shall  be 
charged,  if  he  reside  in  the  City  of  London  or  Westminster,  or  within  the 
limits  of  the  twopenny  post  in  England,  or  within  the  city  or  shire  of 
Edinburgh,  and  shall  have  been  admitted  to  his  office  three  years  tweh'e 
pounds ;  if  not  so  long,  six  pounds.  If  he  shall  reside  elsewhere,  and  have 
been  admitted  three  years,  eight  pounds ;  if  not  so  long,  four  pounds :  but  no 
one  person  is  obliged  to  take  out  more  than  one  such  certificate,  though 
he  may  act  in  more  than  one  of  the  above  capacities,  or  in  several  of  those 
courts. 

By  stat.  53  Geo.  3.  c.  127.  ss.  8, 9.  11,  &  12., "  if  any  proctor  of  the  Arches 
Court  of  Canterbury,  or  any  other  Ecclesiastical  Court  or  Courts  in  which 
he  shall  be  entitled  to  act  as  proctor,  shall  act  us  such,  or  permit  or  suffer 


( 1 )  **  In  order  to  untitle  a  person  to  l)c 
aHinlttfd  a  proctor  to  practise  in  the  Court 
«if  Arches  it  is  reiiiiireil  that  he  shall  have 
nerved  a  clerkship  of  si-ven  years,  under 
articles,  witli  one  of  the  thirty-four  senior 
proctors,  who  must  i>e  of  five  years'  stand- 
infc ;  inii  who,  by  the  rules  of  the  court,  is 
prohibite<l  from  taking;  a  second  clerk,  until 
the  tirst  hhall  have  serve<l  five  years  ;  except, 
in  the  event  of  the  <ieath  of  a  proctor,  to 
wlioni  a  clerk  may  have  been  articled,  be- 
fore the  term  of  his  clerkship  is  completed. 
In  this  ca.su  any  other  of  the  thirty-four  se- 
nior priKtors  may  take  such  clerk  for  the  re- 
mainder of  the  term,  althouj^h  he  himself 
may  at  the  same  time  have  a  clerk  of  less 
than  five  years*  stundin;;.  Hefore  a  clerk  is 
permitted  to  be  articled,  he  is  refjuired  to 
proiluce  a  eertltic:ite  of  his  h;i%in;;  made 
re-isonahlc  progress  in  classical   education. 

*•  When  the  cerni  of  seve:i  vears  is  com- 

m 

pletcd,  the  party  is  admitted  a  notary,  by  a 


faculty  from  the  archbishop  of  Canterbury : 
a  petition  is  then  presented  to  bis  grace,  ac- 
companied by  a  certificate,  signed  by  three 
adviK'ates  and  three  proctors,  that  the  party 
applying;  to  be  admitted  has  senrcd  as  ar- 
ticled clerk  to  a  proctor  of  the  court  fur 
the  full  term  of  seven  yearsL  If  this  certi- 
ficate is  approved,  the  archbishop  issues  hb 
fiat,  and  a  commission  is  directed  to  the 
dean  of  the  Arches  by  whom  the  party  is 
admitted  under  the  title  of  a  supemuii»> 
rary,  with  similar  ceremonies  to  those  ob- 
served on  the  admission  of  an  adTOcate. 

**  'I'he  proctor  so  admitted  is  quali6cd  to 
commence  business  upon  bis  own  account 
immediately,  but  he  is  not  entitled  to  taka 
an  articled  clerk  until  he  shall  have  been 
for  five  veart  within  the  number  of  tbe 
thirty-four  si'nior  proctors."  Eccles.  Com. 
nep.\reb.  1.1.  \»'.V2^  p.  11. 

(J)  ScIkmI.  Part  I. 
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his  name  to  be  in  any  manner  used  in  any  suit,  the  prosecution  or  defence  Appointment. 

whereof  shall  appertain  to  the  office  of  a  proctor,  or  in  obtaining  probates  p^^^^ 

of  wills,  letters  of  administration,  or  marriage  licences  to  or  for  or  on  allowing  their 

account  or  for  the  profit  and  benefit  of  any.  person  or  persons  not  entitled  n*™«  *ohe 

used  by  penoni 
to  act  as  a  proctor,  or  shall  permit  or  sufier  any  such  person  or  persons  to  not  entitled  to 

demand  or  participate  in  such  profit  and  benefit,  and  complaint  thereof  shall  act  as  proctors, 

be  made  to  the  court  or  courts  wherein  such  proctor  hath  been  admitted  and  jj,g  ,^||^ 

enrolled^  and  proof  given  to  the  satisfaction  of  the  said  court  or  courts,  that 

such  proctor  hath  offended  therein  as  aforesaid,  then  and  in  such  case  every 

such  proctor  so  offending  shall  be  struck  off  the  roll  of  proctors,  and  be  for 

ever  after  disabled  from  practising  as  a  proctor,  or  be  suspended  from  the 

office,  function,  and  practice  of  a  proctor  in  all  and  every  the  said  court  or 

courts  for  so  long  a  period  as  the  judge  or  judges  of  the  said  court  or  courts 

may  deem  fit,  save  and  except  as  to  any  allowance  or  allowances,  sum  or 

soms  of  money,  that  are  or  shall  be  agreed  to  be  made  to  the  widows  or 

children  of  any  deceased  proctor  or  proctors,  by  any  surviving  partner  or 

partners  of  such  deceased  proctor  or  proctors." 

*^  In  case  any  person  or  persons  shall  in  his  or  in  their  own  name,  or  in   Sect  9. 
the  name  of  any  other  person  or  persons,  make,  do,  act,  exercise  or  perform  P«">*lty  on 
any  act,  matter,  or  thing  whatsoever  in  any  way  appertaining  or  belonging  ciaing  the  funo- 
to  the  office,  function,  or  practice  of  a  proctor  for  or  in  consideration  of  any  ^ons  of  a 
gain,  fee,  or  reward,  or  with  a  view  to  participate  in  the  benefit  to  be  derived  bebe^dulv' 
from  the  office,  functions,  or  practice  of  a  proctor,  without  being  admitted  enrolled  as 
and  enrolled,  every  such  person  for  every  such  offence  shall  forfeit  and  pay  '"^*** 
the  sam  of  fifty  pounds.*' 

All   pecuniary  forfeitures    and    penalties    imposed  on  any  person  for  Sect  ll. 
offences  committed  against  the  act  can  be  sued  for  and  recovered  in  any  of  p^jL"^ 
the  courts  of  record  at  Westminster  by  action  of  debt,  bill,  plaint,  or  in- 
fonoation,  with  full  costs  of  suit. 

Bat  if  any  action  or  suit  be  brought  for  anything  done  under  the  act,  it  Sect  19. 
mast  be  commenced  within  three  calendar  months  next  after  the  fact  com-  Limitation  of 
mitted,  and  be   laid  and  tried  in  the  city  or  county  wherein  the  cause  of 
action  has  arisen ;  and  the  defendant  in  such  action  or  suit  can  plead  the 
general  issue,  and  give  the  act  and  the  special  matter  in  evidence  at  any 
trial  to  be  had  thereupon. 


2.  Proxies.  Paoiits. 

Clients  generally  execute  two  proxies ;  one  authorising  the  proctor  to  Clients  gene- 
institute,  the  other  to  withdraw,  proceedings.     They  are  signed  by  the  ^y  eiecuted 
parties,  attested  by  two  witnesses,  and  deposited  in  the  registry  of  the  Court. 
Tbe  proctor,  till  such  power  be  withdrawn,  is  dominus  litis.  (1) 

Canon  129.  "  None  shall  procure  in  any  cause  whatsoever,  unless  he  be  Canon  1S9. 

thereunto  constituted  and  appointed  by  the  party  himself,  either  before  the  Proctors  not  to 

judge,  or  by  act  in  court ;  or  unless,  in  the  beginning  of  the  suit,  he  be,  by  a  ^^^  Uwfiil 

tnie  and  sufficient  proxy  thereunto  warranted  and  enabled.     AVe  call  that  assignment  of 

proxy  sufficient,  which  is  strengthened  and  confirmed  by  some  authentical  ^  *  Parties. 

M)  rJ  l!nrn's  E.  T..  IJTC. 


actions. 
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Proxifs. 


According  to 
modem  prae- 
ticc  proiiM  not 
euential,  ex- 
cept tOKceure 
the  advene 
party,  and  to 
protect  the 
proctor. 


Eflectofa 
proxy  of  con- 
sent. 


seal,  tlio  party's  approbation,  or  at  least  his  ratification  therewithal  con* 
ciirriiig.  All  which  proxies  shall  be  forthwith  by  the  said  procton  exhi- 
bited into  the  courts  and  be  safely  kept  and  preserved  by  the  registrar  in 
the  public  registry  of  (he  said  court.  And  if  any  registrar  or  proctor  shall 
oficnd  herein,  he  shall  be  secluded  from  the  exercise  of  his  office  for  the 
space  of  two  months,  without  hope  of  release  or  restoring." 

"  Whereas  a  custom  is  said  to  prevail,  that  he  who  is  cited  to  a  certain 
day  constitutes  a  proctor  for  that  day  without  letters,  or  by  letters  not 
sealed  with  an  authentic  seal ;  by  which  means  it  happeneth,  that  whilst 
such  proctor  will  not  prove  his  mandate,  or  confirm  his  letters  by  witnesses^ 
or  some  other  impediment  comes  in  the  way,  nothing  is  done  that  day,  nor 
on  the  following  day,  the  proctor's  office  being  at  an  end ;  and  so  all  former 
diligence  is  lost  without  any  effect.  As  a  caution  against  this  fallacy,  we 
do  ordain,  that  for  the  future  a  special  proctor  be  constituted  absolutely 
without  any  limitation  of  time ;  or  if  he  be  constituted  for  the  day,  yet  not 
for  one  day  only,  but  for  several  days,  to  be  continued  if  need  be.  And 
the  mandate  shall  be  proved  by  an  authentic  writing,  unless  he  be  consti* 
tuted  in  the  acts  of  court,  or  the  constitutor  cannot  easily  find  an  authentic 
seal.  (1) 

*<  We  do  ordain,  that  no  dean,  archdeacon  or  his  official,  or  bishop's 
official,  shall  set  his  seal  to  any  proxy,  unless  it  be  publicly  requested  of 
him  in  court,  or  out  of  court,  when  he  who  constituteth  the  proctor,  and  is 
known  to  be  the  principal  party,  is  present,  and  personally  requesteth  it 
And  whatsoever  dean,  archdeacon  or  his  official,  or  official  of  the  bishop, 
shall  do  the  contrary  out  of  certain  malice,  shall  be  ipso  facto  suspended 
from  his  office  and  benefice  for  three  years.  And  if  any  advocate  shall 
procure  a  false  proxy  to  be  made,  he  sliall  be  suspended  for  three  years 
from  his  office  of  advocate,  and  be  disabled  to  hold  any  ecclesiastical  bene- 
fice, and  if  he  be  married  or  bigamus,  he  shall  be  excommunicated  ipsofacio; 
and  whatever  shall  be  done  by  virtue  of  such  false  proxy  shall  be  utterly  void 
to  all  intents  and  purposes,  and  the  ]>roctor  who  was  the  chief  actor  in  such 
falsity  shall  be  for  evtT  repcrlled  from  executing  any  legal  act.  And  all  of 
these,  nevertheless,  if  they  shall  be  convieted,  shall  be  bound  to  render 
damages  to  the  party  injured.**  (2) 

By  modern  practice  a  proxy  is  not  essential,  except  to  secure  the  adverse 
party,  and  to  protect  the  proctor  himself;  because,  supposing  there  was  no 
regular  proxy,  that  would  not  render  the  ])roeeeding.4  of  a  proctor  null 
and  void,  unless  it  could  be  proved  that  there  was  no  authority  dc  facto, 
and  that  tht*  principal  was  ignorant  that  the  cause  was  in  progress,  and  had 
thus  lost  the  opportunity  of  defending  himself.  (3) 

Indeed  the  exhibition  of  letters  of  administration  have  been  held  to 
amount  to  a  proxy.  ( !•) 

Where  a  proxy  of  consent  has  bcK?n  given,  and  a  sentence  of  a  court  of 
competent  jurisdiction  has  been  founded  upon  it,  such  sentence  is  conclusive; 
unless  it  can  be  strongly  shown  that  such  proxy  was  obtained  by  fraudulent 
misrepresentation,  coneealiuent,  or  contrivance,  or  perhajis  by  surprise.  (5) 


(\  )  Otho.  Athon.  M. 

i'J)  l.ymlwiKul,  Prov.  Const.  An;r.  Trt. 

(:;;    l*raHbani  \.  Dmclr,  1  II  i{:g.  ISO. 


{  i )  KirkfwuKe  v.  /a trirnfr,  2  Lee  (  Sir  G.  V, 
r>31. 

(5)    U'atkin  v.  Orcnt,  1  Curt.  SG4. 
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Where  in  Fullerian  v.  Dixon  (1)  the  proctor  of  one  of  several  executors   Feoxiks. 

having  been  cited  to  take  probate,  and  he  having  alleged  that  he  was  ready  to 

do  so,  it  was  objected  that  he  had  no  proxy :  the  Court  said,  "  What  need  is 

there  of  a  proxy  authorising  the  proctor  to  allege  this  ?  It  would  be  a  singular 

thing  for  the  Court  to  require  such  a  proxy.     The  act  of  taking  probate 

will  be  the  best  confirmation  of  the  proctor's  allegation." 

As  to  the  persons  by  whom  a  proxy  may  be  given,  it  has  been  decided   Persons  by 

that  a  woman,  though  married,  may,  under  circumstances,  give  a  proxy,   whom  prone 

Thus — Mary  Suter  being  named  sole  executrix,  was  permitted  to  appoint  Married 

a  proctor,  in  the  absence  of  her  husband,  in  order  to  her  proceeding  to  women. 

prove  in  solemn  form  of  law  the  last  will  and  testament  of  John  Rayner, 

iD  which  she  was  named  executrix,  upon  an  affidavit,  which  stated  in  sub- 

stuce  that  her  husband  had  left  this  country  for  the  Cape  of  Good  Hope, 

wbere  she  believed  he  had  now  taken  up  his  permanent  residence  eleven 

Tears  since,  from  which  time  she  had  received  no  pecuniary  assistance  from 

liim;  that  there  was  no  probability  of  his  return  to  this  country,  and  that 

be  had  refused  to  execute  the  necessary  documents  to  enable  his  wife  to 

proceed  in  the  cause.  (2) 

But  generally,  in  cases  of  married  women,  there  must  be  some  security 

for  costs ;  and  the  husband  roust,  therefore,  join  in  the  proxy,  especially 

where  the  parties  are  in  low  circumstances.  (3) 

In  SkadboU  v.  Waugh  (4),  where  one  of  the  parties,  claiming  as  a  legatee, 

▼IS  a  feme  covert,  living  apart  from  her  husband,  on  her  separate  property, 

the  court,  on  security  for  costs  being  given,  accepted  her  sole  proxy. 

Where  an  administratrix,  cited  by  the  next  of  kin  to  exhibit  an  inventory   Husbands  foi 

and  account,  and  to  see  portions  allotted,  appeared  to  the   citation,  and  ^^^^i^  wives. 

called  for  a  proxy  from  the  next  of  kin  ;  a  proxy  signed  only  by  the  husband, 

the  wife  next  of  kin  refusing  to  give  a  proxy  or  appear,  and  living  apart 

from  her  husband,  was  held  sufficient  (5) 

It  seems  to  have  been  decided,  that  the  guardian  of  a  minor  instituting  a   Guardian  an< 

ittit,  cannot  be  condemned  in  the  costs,  incurred  after  a  proxy  has  been  ex-  roino'- 

hihited,  the  party  having  become  of  full  age.  (6) 

Where  a  proxy  was  given  to  appedr  in  the  archidiaconal  court,  and  in    Removal  of 

consequence  of  the  death  of  the  archdeacon,  the  proceedinf^s  were  moved  ^""f  *"*** 

/         .  ,  ,   ^ ,  *^  °  another  court 

into  the  episcopal  court,  and  there  went  on  to  sentence,  no  new  proxy  was 

necessary  for  the  proctor  to  enable  him  to  proceed  in  the  episcopal  court, 

the  client  being  aw^re  in  fact  that  he  was  so  proceeding.  (7) 

So  wbere  a  proxy  was  given  by  a  husband  in  India  to  institute  proceed- 
ings in  the  Court  of  Exeter  against  his  wife,  it  was  held  that  the  wife 
hiving  changed  her  residence  before  the  commencement  of  the  suit  mto 
another  diocese,  the  Court  might  proceed  under  letters  of  request  from  the 
<liocese  in  which  she  was  resident,  without  a  new  proxy.  (8) 

After  contestation  of  suit  a  proxy  cannot  be  revoked  without  just  cause  When  proxy 

given.  (9)  cannot  be  re- 

voked. 

(1)  A  Hagg.  402.  nal  suit,  viile  WaUon  v.  Thorp,  1  Phil.37S. 

(2)  SmUt  v.  Chriitif,  2  Add.  150.  in  not. 

(3)  Arhay  ▼.  Athe,  1  Hagg.  219.  (6)  Green  v.  PuKtor,  1  Hagg.  337. 
(^)  3  Ibid.  570.  in  noi,  (7)  Prankard  v.  Deacle,  ibid.  1C9. 
(5)  Cook  V.  Cowper,  2  Lcc  (Sir  G.),388.  (8)   JIatrkes  v,  Ifawkes,  ibid.  194. 

^^7.    For  the  fortif  of  a  proxy  in  a  crimi-  (9)  Ayliffc*s  Parergon  Juris,  428. 

3  U 


1026 


PROCTORS. 


Fboxies.  As  a  proxy  is  only  a  personal  appointment^  the  authority  of  a  proctor 

Troxv  ccascK  ceai»08  on  the  death  of  a  party  in  the  caui^e,  by  whom  he  was  appoiuted, 

upon'thc  death  and    bv  whose   deatli   the  cause   abates.  (1)       So  if   the  party  appear 

of  the  p*rty.  or  pcrsonklly.  (2) 

upon  Ills  per-  *                 ^     \    / 
■onal  apiH*ar- 
aDccin  Court. 


DUTIFS  AMD 

KisroxsiBiu- 

TICS. 

Canon  IfK). 
^oi  to  retain 
caunes  without 
the  counsel  of 
an  advocate. 


Canon  181. 
Not  to  con- 
clude in  any 
case  without 
the  knowled^ 
of  an  advocate. 


Canon  133. 
Not  to  be  cla- 
morous in 
Court. 


3.  Duties  and  Responsibilities. 

Canon  VSO.  "  Fur  lessening  and  abridging  the  multitude  of  suits  and  con- 
tentions, as  also  for  preventing  the  complaints  of  suitors  in  courts  eccle«- 
astical,  who  many  times  are  overthrown  by  the  oversight  and  negligence,  or 
by  the  ignorance  and  insufficiency,  of  proctors,  and  likewise  for  the  further- 
ance and  increase  of  learning,  and  the  advancement  of  civil  and  canon  lav, 
following  the  laudable  custom  heretofore  observed  in  the  courts  pertaining 
to  the  Archbishop  of  Canterbury,  we  will  and  ordain  that  no  proctor  exer- 
cising in  any  of  them  shall  entertain  any  cause  whatsoever,  and  keep  and 
retain  the  same  for  two  court  days,  without  the  counsel  and  advice  of  an 
advocate,  under  pain  of  a  year's  suspension  from  his  practice ;  neither  shall 
the  judge  have  power  to  release  or  mitigate  the  said  penalty  without 
express  mandate  and  authority  from  the  archbishop  aforesaid." 

C^anon  131.  "  No  judge  in  any  of  the  said  courts  of  the  archbishop,  shall 
admit  any  libel,  or  any  other  matter,  without  the  advice  of  an  advocate 
adinittt'd  to  practise  in  the  same  court,  or  without  his  subscription ;  neither 
shall  any  proctor  conclude  any  cause  depending,  without  the  knowledge  of 
the  advocate  retained  and  feed  in  the  cause;  which,  if  any  proctor  shall 
do,  or  procure  to  be  done,  or  shall  by  any  colour  whatsoever  defraud 
the  advocate  of  his  duty  or  fee,  or  shall  be  negligent  in  repairing  to  the 
advocate,  and  requiring  his  advice  what  course  is  to  be  taken  in  the 
cause,  he  shall  be  suspended  from  all  practice  for  the  space  of  six  months, 
without  hope  of  being  thereunto  restored  before  the  said  term  be  fully 
complete." 

Canon  133.  <*  Forasmuch  as  it  is  found  by  experience,  that  the  loud  and 
confused  cries  and  clamours  of  ])roctors  in  the  court  of  the  archbishop  are 
not  only  troublesomH  and  offensive  to  the  judges  and  advocates,  but  alio 
give  occasion  to  the  standers-by,  of  contempt  and  calumny  toward  the 
Court  itself;  that  more  respect  may  be  had  to  the  dignity  of  the  judge  than 
heretofore,  and  that  causes  may  more  easily  and  comniAdiously  be  handled 
and  dispatched,  we  charge  and  enjoin,  that  all  ]>mctors  in  the  said  courts  do 
especially  intend,  that  the  acts  be  faithfully  entered  and  set  down  by  the 
registrar,  aceordin*;  to  the  advice  and  direction  of  the  advocate;  that  the 
said  proctors  refrain  loud  speech  and  babbling,  and  behave  themselvei 
quietly  an<l  modestly  ;  and  tiiat  when  either  the  judges  or  advocatc^s,  or  any 
of  them,  shall  happen  to  s])eak,  they  presently  be  silent,  upon  pain  of 
silencing  fur  two  whole  terms  then  immediately  following  every  such  offence 
of  theirs;  and  if  any  of  them  shall  the  second  time  offend  herein,  and  after 
due  monition  shall  not  reform  himself,  let  him  be  for  ever  remored  from 
hi^  practice." 


( 1 )   rkenic  V.  Cftetile,  1  Ilagf^.  374.       (2)  Ifeyts  v.  Exeter  ColUge,  Otfordj  12  Vcl  S4fi. 
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In  Leiph's  case  (I),  a  proctor  of  Doctors'  Commons,  who  had   done   Ddiiksako 
business  without  the  advice  of  an  advocate,  contrary  to  the  canon,  and  blunts. 
refused  to  pay  a  tax  of  10*.  imposed  upon  him  by  order  of  the  Court  to  war 
the  charges  of  the  house,  was  suspended  from  his  ofRce,  and  who  then 
applied  for  a  mandamus  to  be  restored ;  but  it  was  denied,  and  the  Court 
said,  that   *'  officers   are  incident  to  all  courts,  and  must  partake  of  the 
nature  of  those  several  and  respective  courts  in  which  they  attend ;  and 
the  judges,  or  those  who  have  the  supreme  authority  in  such  courts,  are 
the  proper  persons  to  censure  the  behaviour  of  their  own  officers ;  and  if 
they  should  be  mistaken,  the  King's  Bench  cannot  relieve ;  for  in  all  cases 
where  such  judges  keep  within  their  bounds,  no  other  court  can  correct  their 
errors  in  proceedings." 

A  proctor  is  dominus  litis,  and  therefore  responsible  to  the  Court  for  the   Responsible 
purity  of  his  proceedings.  (2)  ^?  ****  P^*^ 

f        J  ^  e     \    /  ofbisproceec 

Where  a  party  regularly  complains  of  gross  extortion  by  his  proctor,  the   ings. 

Court  may  punish  the  proctor  by  suspension  or  otherwise.  (3)  Guilty  of 

In  a  case  where  a  proctor  had  charged  88/.  4*.  4</.,  and  the  bill  was  re-   extortion. 

ferred  to  the  registrar,  who  reported  the  proper  charge  to  be  52/.  15*.  8c/., 

the  Court  suspended  the  proctor  for  three  months,  and  condemned  him  in 

eosts ;  in  this  case  it  was  the  first  time  his  conduct  had  been  brought  before 

the  Court,  and  there  were  other  extenuating  circumstances.  (4) 

As  soon  as  a  proctor  has  finished  his  office  or  business  (5),  an  action  ex    Bound  to  re 

mandato  lies  according  to  the  civil  law,  in  order  to  compel  a  restitution  of  **?'*  !•    *« 

whatever  he  has  received  from  or  out  of  the  suit,  though  acquired  by  the  has  terminal 

mistake  or  iniquity  of  the  judge.     He  can,  likewise,  be   compelled  to 

restore  all  writings  and  instruments  concerning  the  cause,  and  to  make 

good  whatever  damage  his  client  has  sustained  by  his  neglect  or  deceit.  (6) 

A  client  is,  under  all  circunii^tances,  entitled  to  a  detailed  bill  of  costs  from    Gient  entiti 

his  proctor;  and  where  it  has  been  long  acquiesced  in,  and  payment  made   pifi****^*^ 

tfter  the  close  of  the  suit,  he  is  not  entitled  to  have  it  referred  to  the 

registrar  for  examination.  (7) 

The  Court  has  no  power  to  decide  what  expenses  are  due  between    Court  can 

proctor  and  client,  or  to  enforce  payment  of  them ;  but  where  costs  are  ^^^^  ^^^}  ^^ 

,  costs  to  be 

given  against  a  party,  the  Court,  in  order  to  carry  its  sentence  into  execu-   taied  by  tb 
tioD,  is  empowered  to  tax  the  costs,  and  to  enforce  their  payment.     All  that  registrar, 
the  Court  can  do  in  the  case  of  proctor  and  client  is  to  refer  the  bill  to  the 
registrar  for  his  examination  ;  this  is  merely  in  aid  of  justice,  and  for  the 
convenience  of  suitors.  (8) 

The  writ  of  mandamus  will  not  be  issued  to  restore  a  proctor  of  Doctors*   Mandamus 
Commons,  because  it  is  an  ecclesiastical  office,  and  a  matter  properly  and 
only  cognisable  in  the  Ecclesiastical  Courts.  tor. 

(1)  S  Mod.  332.     Gibson's  Codex,  995.        scripti^ns  of  Englisb  notaries,  with  wbicb 

(2)  Mynn  Y.  Robin$4m,*2  Hagg.  195.  the    law  suppows    him   to  be  acquainted. 
(S)    Prtntiee  '9,   Prentice,    3    Phil.    311.        Raymond  9.  WatteviUe  (^Daron    Toa),  2  Lee 

AddXe  V.  EcanM,  1  Hagg.  689.  (Sir  G.),  555. 

(4)  U  the  poodt  of  Ijidy  Hattom  Finch,  (6)  AyliflTe*:  Parcrgon  Juris,  427. 
8  ibid,  255.  (7)   Paidle  v.   ToUer,  3  Hagg.  296. 

(5)  A  proctor  is  not  obliged  to  answer  to  (8)   Ibid.   297,   298.;  sed   vide    Prentice 
fereign  seals,  and  to  the  subscription  and  v.   Prentice,  3  Phil.  311.      Peddle  y.  Evans, 
■calt  of  fi>r«ign  notaries ;  the  rule  of  a  proc-  1  Hagg.  689.      In  the  goods  of  Lady  Hatton 
tor's  answering  extends  only  to  the  seals  of  Finch,  3  ibid.  255. 
courts  in  England,  and  to  the  seals  and  sub- 

3  c  2 
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PROHIBITION. 

1.  Defined,  pp.  1029|  lOSO. 

2.  What  Courts  can  grant  a  Prohibition,  pp.  1030,  1031. 

3.  To  what  Courts  a  Prohibition  may  be  awarded,   pp.  1031 — 

1033. 

4   The  Statutes,  p.  1033. 

5.  Parties,  pp.  1033 — 1035. 

6.  When  a  Prohibition  will  and  will  not  be  granted,  pp.  1035 — 

1065. 


Awarding  a  prohibitum  is  a  matter  S$crttionary —  Where  imfericr  eomrU  atsmme  mmf 
improper  jmri»di<Uum'-'  An  eccienaMtieal  citation  wiU  be  bad,  if  it  deeeribe  no  ecc^rnMfi- 
eal  offence  —  Judgment  of  Lord  Denman  in  Francis  v.  Stiwaio —  ffhere  it  appemn 
on  the  face  of  the  proeeeding§t  that  the  EeeUeiaUical  Court  it  about  to  try  mittkvt 
which  are  triable  onlg  at  common  law  —  Determining  the  construction  of  an  Act  of  Arw 
liament  otherwtu  than  the  common  law  requires —  Ir  thi  Power  or  the  EccLiUAan- 
cal  coort  be  obrivffo  from  a  statutr,thb  exerclsb  of  it  is  strictly  umitbd-— 
Ecclesiastical  Courts  cannot  decide  Questioks  op  Freehold  or  the  Uiobts 
OP  Inheritance — Cutting  trees  in  the  churchyard — Breaking  a  church  ip«Jf  — 
Feoffment  of  tithes  —  Legatees  suing  in  the  Ecclesiastical  Court  for  their  lAares  under 
a  will — Rent  devised  out  of  a  farm  for  years  ^The  Riuhts  op  Ofpices  for  Life  — 
When  the  Sfiritval  Courts  can  and  cannot  try  Customs—  In  cases  of  prescript 
tion  the  matter  is  soldy  determinable  at  common  law  —  Whtre  a  custom  or  pnsuiptiam  if 
admitted  by  the  pleadings  —  A  parson  may  be  bound  to  an  ecclesiastical  duty  by  cmsiem 
—  ffhen  the  sulyect  of  the  suit  is  within  the  Jurisdiction  of  the  Spiritual  Qmrtt  a  mere 
suggestion  of  a  custom  is  no  ground  for  a  prohibition — ^' Boundaries  of  pAElsaa 
CANNOT  BE  TRIED  BT  THE  ECCLESIASTICAL  CouRTS  —  Jfhcre  tithcs  alleged  %o  he  tu  m 
different  parish  from  that  in  which  they  are  claimed  —  Suit  between  rector  emd  rioar 
respecting  tithes  —  Bounds  of  two  rills  lying  in  the  same  parish  ^  Ecclesiasticed  Cemri 
cannot  compel  a  rector  and  parishioners  to  give  vp  a  part  of  their  churchyard —  Where 
the  boundaries  of  a  churchyard  are  dvtputed — Right  of  Chcrch-wat — dardb^ 
wardens  cannot  sue  for  a  church- way — intrusion  upon  aisles — Ditturbance  of  church 
Beats  —  Repairing  of  church  seats —  Ordering  seats  exclusice  of  the  ordinary  —  Spirt 
tual  Court  cannot  try  the  existence  of  a  ricarage  —  Suit  in  Ecclesiastical  Cour^to  amid 
institution,  or  questioning  the  right  to  the  incumbency  — Bishops  cannot  deade  upett  the 
right  of  election  fur  a  Lecturer — Election  of  V a  tii%H  Clekks — Election  of  CavMcu* 
WARDENS —  Ecclesiastical  Court  can  compel  churchwardens  to  deliver  in  their  occMiafi^ 
but  hare  no  jurisdiction  to  examine  them^^  Churchwardens  improperly  takimgmmmyAt 
church  goods  —  Legality  of  a  select  vestry  may  be  tried  incidentaOy  to  the  ptimipat 
matter  of  a  suit  in  the  Ecclesiastical  Courts —  Church  Kates —  Rate  m<uk  ky  the 
churchwardens  after  majority  of  parishioners  have  refused  to  wtahe  one  —  ^  cmmm  ftf 
tubtractiom  of  church  rates  is  within  the  exceptive  part  ofstaL  23  Hen.  8.  c.  9.  —  JflM 
validity  of  church  rate  is  disputed,  proceedings  may  be  commenced  in  the  Areket  ComU 
ly  letters  of  request  from  the  commissary  of  the  bishop  of  the  diocese  <-'  Where  a 
for  a  church  rate  is  dented  in  the]  Ecclesiastical  Court —  Custom  for  asses 
repair  the  church  —  Inhabitants  of  a  chnpelr^  can  only  be  discharged  by 
from  rejtairimg  their  own  chaftrl  —  Where  the  jurifdiction  of  the  Ecdesiasticat  Casat  ia 
not  affected  by  stat.  53  Geo,  3.  c.  V27.  s.  7. —  Jfhcre  a  libtUed  party  has  refuted  bspmy 

(1)  Vide  anie^  Hit.  BLAsrHEMT  and  Frofaneness. 
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church  ratetf  beeatue  certain  iiahUet  have  not  been  complied  with —  Feet  of  cham^ 
ceUort^  apparitorty  proctors^  parieh  clerha,  or  registrars  —  Proctor  can  he  ordered  to 
refmnd  money  in  his  hands --'  Eedesiattical  Court  proceeding  to  hear  exceptions  at 
the  emit  of  a  legat-e  to  an  intventory  exhibited  bg  an  executrix  —  Granting  ad- 
ministration under  a  doubtful  power — Legatee  taking  a  bond  from  the  executor,  and 
afterwards  suing  for  the  kgacg  in  the  Ecdesiastical  Court — Paett  subo  in  thb 
SnmiTUAL  Court  por  that  which  would,  at  Common  Law,  surroRT  Debt, 
Tebspass,  oe  Teovbe — Slakobe — Spieitual  Courts  bayb  mo  Jueisoictiom  as  to 
Ceimbs  ako  Capital  Opfbncbs  —  A  clerh  convicted  of  homicide  or  mansla^hter — 
Matter  of  ecclesiastical  cognisance  made  felony  or  treason  by  statute  —  Woman  pleatUng 
bigatng  by  her  husband — Libd — Perjury  —  Layman  forging  orders,  and  acquiring 
a  benefice —  Offences  punishable  in  the  leet  —  AesauUing ,  and  beating  a  clergyman 
—  Stat,  27  Geo.  3.  c  44.  applies  to  laymen  and  clergymen  '^Parish  derh  guilty  of 
scandalous  offences  —  Aduttiery  —  Incontinency  —  A    Peohibition    will    mot    bb 

OEAMTBO  WHEEB  THB    CoNSBQUBMCBS  WILL    MOT   BB   MATBEIAL  — l/cre   irregularity  of 

practice —  Where  no  good  signijicavit  could  issue  on  a  defective  sentence —  When 
parties  have  a  remedy  by  indictment  —  It  will  mot  bb  peksumbd  that  the 
CouET  bblow  will  sbcidb  conteaet  to   Law  —  Judgment  of  Lord  Denman  in 

GrIPPIM    Y.  ElUS  WhBRB    tub   JuEISDICnOMS    AEB    COMCUREBMT,   THE  SpIEITUAL 

CoUET,  ir  FIRST     POSSESSED    OF     A     CaSB,     WILL    MOT    BB    HINDERED    FEOM    PROCBBO- 

INO  IN  IT —  Prohibition  not  grantable  in  matters  purely  spiritual — StaL  13  Edw,  1. 
sL  iv.  —  No  prohibition  to  be  found  in  the  register,  or  dsewhere,  concerning  the 
questioning  of  any  marriage  in  the  Spiritual  Courts  •—  ProhUntion  does  not  seemingly  He 
against  a  bishop  to  restrain  him  from  committing  waste,  or  to  restrain  the  ordinary  from 
granting  a  faculty  for  stopping  up  a  church  window  and  erecting  a  monument  —  Prt^i- 
bition  will,  in  some  cases,  be  granted,  although  the  original  subject  is  within  the  ecclesi€U' 
tical Jurisdiction —  Refusal  of  the  copy  of  a  Ubel  in  the  Ecclesiastical  Court  —  Spiritual 
Court  will  not  be  hindered  from  proceeding  by  the  canon  law,  unless  it  be  in  derogation 
from  the  common  law  —  If  a  libel  be  extUbitedfor  two  distinct  thimge,  the  one  of  which  is 
of  ecclesiastical  cognisance,  and  the  other  not,  a  prohibition  wiU  only  be  granted  as  to 
that  which  is  of  temporal  cognisance  —  Trying  temporal  incidents  by  the  rules  of  the 
conumon  law  —  If  the  principal  matter  be  of  ecdesiastical  cognisance,  things  dependent 
thereon  will  be  so  too— '  Temporal  lost  ensuing  upon  a  spiritual  tentence  —  When  prohibit 
tion  win  not  be  granted  under  staL  1^2  Vict,  c,  106.  —  Judgment  of  Lord  Denman  in 
Rackham  ▼.  Blucc. 

0 

?•  Prohibition   after    Sentence  —  Judgment  —  Writ   of   Error, 
pp.  1065—1068. 

8.  Mode  of  acquiring  the  Writ  and  herein  of  the  Pleadings, 

pp.  1068—1071. 

9.  Contempt  of  the  Writ,  pp.  1071,  1072. 
lOi  Damages  and  Costs,  pp.  1072 — 1075. 


1.  Defined.  Dbfiii*©. 

As  all  external  jurisdictioD,  whether  ecclesiastical  or  civil,  is  derived 
from  the  CrowD,  and  the  administration  of  justice  is  committed  to  a  great 
Tiriety  of  courts ;  hence  it  has  been  the  care  of  the  Crown  that  these 
ooarts  keep  within  the  limits  and  bounds  of  their  several  jurbdictions  pre- 
scribed them  by  the  laws  and  statutes  of  the  realm.  And  for  this  purpose 
the  writ  of  prohibition  was  framed,  which  issues  out  of  the  superior  courts 
of  common  law  to  restrain  inferior  courts,  whether  such  courts  be  tem- 
poral, ecclesiastical,  maritime,  or  military,  upon  a  suggestion  that  the  cog- 
nisance of  the  matter  belongs  not  to  such  courts ;  and  in  case  they  exceed 

their  jurisdiction,  the  officer  who  executes  the  sentence,  and  in  some  cases 

su  s 
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[>KriMED. 


PROHIBITION. 

the  judges  that  give  it,  are  in  such  superior  courts  punishable,  some* 
times  at  the  suit  of  the  queen,  sometimes  at  the  suit  of  the  partj,  sometimes 
at  the  suit  of  botli,  according  to  the  nature  of  the  case. 

The  object  of  prohibitions  in  general  is,  the  preservation  of  the  right  of 
the  queen's  crown  and  courts,  and  the  ease  and  quiet  of  the  subject.  For 
it  is  the  wisdom  and  policy  of  the  law  to  suppose  both  best  preserved, 
when  every  thing  runs  in  its  right  channel,  according  to  the  original 
jurisdiction  of  every  court ;  for  by  the  same  reason  that  one  court  might 
be  allowed  to  encroach,  another  might,  which  could  produce  nothing  but 
confusion'and  disorder  in  the  administration  of  justice. 

So  that  prohibitions  do  not  import  that  the  ecclesiastical  or  other  inferior 
temporal  courts  are  alia  than  the  queen's  courts,  but  signify  that  the  cause 
is  drawn  ad  aliud  examen  than  it  ought  to  be ;  and  therefore  it  is  said  in  all 
prohibitions,  be  the  court  ecclesiastical  or  temporal  to  which  they  ire 
awarded,  that  the  cause  is  drawn  ad  aliud  examen  contra  coronam  et 
dignitatem  regiam.  ( 1 ) 


What  Courti 
cam  okaxt  4 
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2.  What  Courts  can  grant  a  Prohibition. 

The  queen's  superior  courts  of  Westminster  have  a  superin tendency 
over  all  inferior  courts  of  what  nature  soever,  and  are  by  law  intrusted  with 
the  exposition  of  such  laws  and  acts  of  parliament  as  prescribe  the  extent 
and  boundaries  of  their  jurisdiction  ;  so  that  if  such  courts  assume  a  greater 
or  other  power  than  is  allowed  them  by  law,  or  if  they  refuse  to  allow  acts 
of  parliament,  or  to  expound  them  otherwise  than  according  to  the  true 
and  proper  exposition  of  them,  the  superior  courts  will  prohibit  and  control 
them.  (2) 

In  such  superin  tendency  the  power  of  the  Court  of  Queen's  Bench  has 
never  been  questioned  ;  in  fact,  in  the  case  of  the  Company  de  IIomerM  in 
London  (3)  it  was  expressly  said,  **  Que  est  le  proper  power  ct  honnor  de  Ba. 
He.  a  limiter  les  jurisdictions  de  touts  auters  courts  ; "  and  in  Rotheram  v. 
Fanshaw  (4)  Lord  Hardwicke  is  reported  to  have  said,  that  where  the 
Ecclesiastical  Court  proceeds  to  try  a  custom  by  a  different  evidence  from 
that  which  the  common  law  courts  would  have  done,  no  other  court  has  the 
cognisance  of  it  but  the  Court  of  Queen's  Bench. 

In  Biishelts  case  (5)  it  was  stated,  that  ''  all  prohibitions  for  encroaching 
jurisdiction  issue  as  well  out  of  the  Common  Pleas  as  King's  Be;ich.**  (6) 

The  jurisdiction  of  the  Courts  of  Common  Pleas  and  Exchequer  in  cases  of 
prohibition,  received  an  unquestionable  recognition  from  12  Co.  109. ;  where 
it  appears,  that,  **  by  commandment  of  the  king,  the  justices  of  the  King's 
Bench  and  th<»  barons  of  the  Exchequer,  were  assembled  before  the  Lord 
Chancellor  Elsmere  at  York  House,  to  deliver  their  opinions,  whether  there 


(\)  r,  Bac.  Abr.  tit.  Prohibition,  564, 
2  Imt  «)l.  602.  F  N.  B.  40.  R.fbert»* 
e.i$r,  12  Co.  65.  Hex  v.  lielteHon,  Skin. 
628.  Warner  (  Sir  Henry)  v.  Surkerman, 
:5  IJulst.  1-JO.      1   Hoi.  2.52. 

(2)  F.  N.  H.  4.J.  45.  4  Inst.2'Jl.  249. 
ComjMHi/  de  JIurnrrt  in  Lontion,  2  Ilol. 
471.    6  Bac    Abr.  tit.  Prohibition  (  l),:,SC,. 


Hutton't  ease,  I  lob.  15.      Amom,!  P.  Won. 
476.      Exp.  Tucker  in  re  fnmam,  1  M.  &  G. 
529.      Tnrker  v.  Intnan,  4  ibid.  1074. 
on  2  Itol.  471. 

(4)  :J  .\tk.  O'iH. 
(.5)   Vaujfli.  1j7. 

(6)   Vifle  ftiaiii   lAt*njf!nh*»  aue,   12  Co. 
5H.     4  Inst.  Dl>.      Anon.  2  Brownl.  17. 
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any  aathority  in  our  books,  that  the  justices  of  the  Common  Bench 
may,  upon  information  to  the  Court,  grant  prohibitions,  or  whether  of  ne- 
eesdty  erery  plea  ought  to  be  pending  in  the  Court  for  such  cause,  and  the 
king  would  know  their  opinions  in  this  case ;  *'  and  the  judges  '*  did  deliver 
their  opinions  to  the  said  lord  chancellor,  that  the  precedents  of  each 
Court  are  sufficient  warrants  for  their  proceedings  in  the  same  court ;  and 
therefore  as  well  in  the  King's  Bench,  in  the  Exchequer,  us  in  the  Common 
Bench,  the  judicial  precedents  in  them  are  good  warrants  of  their  proceed- 
ings; and  therefore  for  a  long  time,  and  in  many  successions  of  reverend 
judges,  prohibitions  upon  informations,  without  any  other  plea  pending, 
have  been  granted,  issues  tried,  verdicts  and  judgments  given  upon  de- 
murrer, all  which  being  in  force,  they  were  unanimously  agreed  to  give  no 
opinion  against  the  jurisdiction  of  the  Court  of  the  Common  Bench  in  this 
cue." 

In  PigM  v.  JTAanson  (1)  the  lord  keeper  said,  **If  an  instrument  comes 
before  me  which  appears  not  to  be  an  act  inter  vivos,  in  order  to  found  a 
decree  upon  it  as  a  testamentary  act,  it  must  be  proved  in  the  Spiritual 
Court  But  if  they  prove  there  what  is  an  act  inter  vivos,  this  Court  will 
consider  the  probate  as  void,  and  coram  non  judice,  as  much  as  if  they  had 
proved  a  will  relative  to  lands  only.  And  this  Court  and  every  court  of 
law  supervises  the  acts  of  the  Spiritual  Court,  where  they  are  incidental  to 
tbeir  determinations."  And  it  has  been  said,  that  the  lord  chancellor  will 
relieve  a  party  who  has  no  remedy  by  appeal.  (2) 

A  prohibition  can  be  issued  from  the  Court  of  Chancery  as  well  in 
vacation  as  in  term  time ;  but  it  is  returnable  into  the  Queen's  Bench  or 
Common  Pleas  (3) ;  and  if  the  process  of  the  Court  of  Equity  be  not 
obeyed,  that  Court  can  grant  an  attachment  upon  the  prohibition,  returnable 
^ther  in  the  Queen's  Bench  or  Common  Pleas.  (4) 


What  Cour 
can  grant  a 
Prohibition 


Judgments  c 
the  Ecclesiai 
cal  Courts  si 
ject  to  the 
equity  of  the 
Court  of 
Chancery. 


■   8.  To  WHAT  Courts  a  Prohibition  may  be  awarded.  To  what 

Courts  a  Pi 

hibition  mai 

Prohibitions  are  grantable  to  almost  every  Court  which  differs  from  the  be  awardbd. 

common  law  in  their  proceedings. 

A  prohibition  can  be  issued  to  any  of  the  inferior  courts  of  common  law, 
^  to  the  courts  of  the  counties  palatine  (5),  the  county  courts  or  courts 
won  (6),  to  justices  (7)»  and  the  cinque  ports.  (8) 

It  may  be  directed  to  the  courts  christian,  the  university  courts  (9).  the 
^ttrta  of  chivalry,  the  Court  of  Admiralty,  to  naval  and  military  court- 
"^rtials  (10),  and  to  bishops.  (11) 


0)1  Eden,  471. 

(«)  1  Ctu  Cr.  200.  3  Burn's  E.  L.  by 
*^>llimore,  388. 

i^)  Blaekborouffh  ▼.  Davis,  1  P.  Wms.  43. 

(^)  4  Inst.  81. 

(5)  f^angkan  v.  Evang,  2 1^.  Raym.  1 408. 
*  RoL  Abr.  ProhibUion,  318.  pi.  3.  Warner 
^*'H)t.  Suckerman,  3  Bulst.  119. 

(S)  Finches  Law,  451. 

0)  Pimfraye*M  ease,  LiL  163. 

3  u 


(8)  Curling  v.  Long,  Comb.  261. 

(9)  liichardson's  case,  cit.  6  Bac.  Abr. 
Prohibition  {I),  5S4.  BradweWs  case.  Lit. 
10. 

(10)  Grant  v.  Gotdil  (Sir  Chat  Us),  2 
Hen.  Black.  100.  Rowlaml  ▼.  IlockenhuUe, 
1  Ld.  Raym.  698. 

(11)  Chichester  (Bishop  of)  v.  Ilarward, 
1  T.  R.  650. 
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To  WHAT  A  proliibition  lies  to  the  convocation  (1),  and  it  lay  to  the  High  Commis- 

CouETs  A  Pro.   ^j^^^^  ^^^^^  /g) 

BE  AWARDBD.  It  866018  that  thc  superioF  courts  of  Westminster  can  issue  a  prohibition  to 

— :         the  Judicial  Committee  of  the  Privy  Council,  if  they  act  contrary  to  the  ge- 

courts  can  issue  neral  law  of  the  land  (3),  because  prohibitions  were  issued  under  such  circum- 
the  writ  to  the  stances  to  the  High  Court  of  Delegates  (4?)  and  to  the  Court  of  Review.  (5) 
initt»e*of  ihe^  It  will  not  be  presumed  that  the  judicial  committee  will  act  incorrectly. 
Privy  Council.  Thus,  in  a  suit  by  C,  and  H.,  churchwardens,  against  F,y  for  non-payment 
It  will  not  be  of  church  rates,  a  libel,  answer,  and  reply  were  put  in,  and  certain  articlei 
thr-uXlaJ^*  ^^^^  exhibited  by  the  churchwardens  with,  and  in  support  of,  the  reply, 
committee  will  The  articles  were  rejected  in  the  Consistory  Court,  but,  on  appeal  to  the 
act  incorrectly.   Arches  Court,  they  were  admitted.     F.  then  appealed  to  the  privy  couucil, 

and  his  appeal  was  referred  to  the  judicial  committee.  While  the  appeal 
was  depending,  but  before  any  proceedings  had  been  taken  in  that  court, 
F.  moved  for  a  prohibition,  on  the  ground  that  the  rate  was  bad,  on  the 
ground  of  its  being  retrospective,  and  appeared  to  be  so  from  facts  stated 
on  the  pleadings  :  —  It  was  held,  that  a  prohibition  could  not  be  granted  on 
this  ground,  the  cause  being  before  a  court,  the  jurisdiction  of  which  was 
not  denied,  no  erroneous  proceeding  having  been  taken  there,  and  the 
Court  of  Queen's  Bench  refusing  to  presume  that  the  judicial  committee 
would  act  incorrectly.  (6) 

Although  it  seems  that  the  Court  of  Exchequer  will  issue  a  writ  of  pro- 
hibition to  the  Judicial  Committee  of  the  Privy  Council,  if  they  exceed  their 
jurisdiction,  it  will  not    issue  the  writ  for  that   which    is    a  subject   of 
appeal  (7),  or  upon  a  mere  question  of  practice. 
Where  Judicial       lu  a  suit  for  a  divorce  in  the  Consistory  Court  in  London,  the  defendant 
Commutee  of     ^^^  j^j  ^^^  answer  under  protest,  which  protest  was  afterwards  overruled ; 
have  jurisdic-      but  the  Court  refused  to  compel  the  defendant  to  appear  absolutely,  or  to 
tionovera  admit  the  plaintiffs  libel.     The  plaintiff  appealed  to  the  Court  of  Arches 

reuined  it,  the  ^rom  that  decision,  but  not  in  due  time ;  and  the  appeal  was  dismissed. 
Court  will  not  The  plaintiff  afterwards  applied  to  the  Consistory  Court,  to  be  allowed  to 
mllttCT'orr^  correct  her  libel ;  but  the  Court  refused  the  application.  The  plaintiff  ap- 
tice.  pealed  from  that  decision  to  the  Court  of  Arches,  who  pronounced  in  favour 

of  the  appeal.  From  that  decree  the  defendant  appealed  to  the  king  in 
council^  praying  that  it  might  be  reversed,  the  cause  retained,  and  he  be 
dis«)ussed  from  all  observance  of  justice  therein.  The  plaintiff  also  prayed 
that  the  cause  might  be  retained.  The  appeal  was  referred  to  the  Judicial 
Committee  of  the  Privy  Council,  who  reported  in  favour  of  the  appeal, 
that  the  decree  ought  to  be  reversed,  and  the  principal  cause  retained,  but 
that  the  defendant  should  appear  absolutely.  The  report  was  confirmed, 
and  the  order  for  the  appearance  was  made  and  served  upon  the  de- 
fendant. On  a  motion  for  a  prohibition  to  the  judicial  committee  it  was 
held,  that,  as  the  judicial  committee  had  jurisdiction  over  the  cause,  and 

(1)  Si  concilium     teneant    dc   alquibus  (3)  Ex  parte  Smyth,  2  C.  M.  &  R.  748. 
quce  ad  coronatn  regis  pertinent,   vel  qua*       3  A.  &  E.  719. 

personam  regis,  vel  statum  suum,  vel  sU-  (4)  Brabin  v.  Trediman,  2  Ro1.S4. 

turn  concilii  siii   contingunt.     4  lust.  322.  (5)  4  Inst.  341. 

6  Bac.  Abr.  tit.  Prohibition  (I),  583.  («)    Chtifterton  v.  Farlar,  7  A.  &  £.  713. 

(2)  4  Inst  333.    Howton't  case.  Lit  152.  (7)  Exparte  Smyth,  2  C.  M.  &  R,  748. 
189.  274. 
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kad  retained  the  cause,  it  was  a  step  takeu  in  the  cause ;  and,  if  wrong,  To  what 
that  it  was  a  matter  of  practice  over  which  the  Court  had  no  jurisdiction.  (1 )  hi^ition^may^ 

BE  AWARDED. 


4.  The  Statutes.  Tub  Statutes. 


The  principal  statutes  relating  to  prohibitions  (2)  are  stat.  13£dw.  1. 
St  iv.  c.  1. ;  Stat.  9  Edw.  2.  st  i.  c.  1.;  stat.  18  Edw.  3.  st  iii.  c.  5.;  stat.  45 
Edw.  3.  c.  3. ;  stat.  50  Edw.  3.  c.  4. ;  stat.  2  &  3  Edw.  6.  c.  13. ;  stat.  8  & 
9  GuL  3.  ell.;  stat.  1  Gul.  4.  c.  21.  &  stat.  9  &  10  Vict  c.  113.  (Ir.) 


5.  Parties.  Parties. 

The  queen  can  sue  for  a  prohibition,  notwithstanding  the  plea  in  the   The  queen  can 
^iritual  Court  be  between  two  common  persons,  because  tlie  suit  is  in  ?"^.      *  prohi- 
derogation  of  her  crown  and  dignity.  (3) 

If  the  Ecclesiastical  Court  hold  plea  of  any  matter  which  does  not  belong   Any  person 
to  their  jurisdiction,  upon  information  thereof  to  the  queen's  courts,  either  Jl^hibitwn^ 
by  the  plaintiff  (4),  defendant,  or  by  a  mere  stranger,  a  prohibition  will 
i«ue.  (5) 

If  there  be  a  judgment  against  a  simonist,  who  by  the  assent  of  the  Patron  or  in- 
perties  is  to  continue  for  a  certain  time  on  the  benefice,  and  who  at  the  ^JJJJL."  '  ^ 
expiration  of  the  time  refuses  to  remove,  but  commits  waste  on  the  house 
or  glebe,  a  prohibition  to  stay  his  doing  waste  may  be  had  by  the  patron, 
incumbent,  or  any  other  person,  because  it  is  the  king's  writ,  and  any 
one  may  pray  a  prohibition  for  the  king,  and  it  is  grantable  ex  debito 
JQstitise,  and  not  in  the  discretion  of  the  court.  (6) 

In  a  libel  in  the  Spiritual  Court  by  the  husband  and  wife,  for  calling  the  Husband  and 
husband  cuckold.  Chief  Justice  Holt  held  that  "  a  prohibition  should  go, 
because  husband  and  wife  cannot  both  sue  in  that  court  for  that  word," 
but  the  wife  only,  the  imputation  being  upon  her ;  and  the  husband  and 
^fe  by  the  spiritual  law  cannot  join  in  a  suit  in  the  Ecclesiastical  Court  as 
they  must  do  in  the  temporal,  but  each  must  sue  separately  upon  their  own 
oiuse  of  action.  (7) 

If  several  libels  be  exhibited  against  A.  and  B.  in  a  matter  in  which  the   Several  libels 

court  have  not  conusance,  A.  and'B.  cannot  join  in  a  prohibition;  and  so  "**.»*'i^ 
iP»u        •  r    I  1   /o^  against  A.  and 

"  the  griefs  be  several.  (8;  B.,  in  a  matter 

But  where  the  vicar  of  A.  libelled  several  persons  severally  for  tithes  wheretheCourt 

^ho  joined  in  a  prohibition,  suggesting  a  modus ;  though  the  Court  held  ^^^  theyoin- 

that  the  prohibition  was   not   regularly  brought,  as   it  was  in  all  their  not  join  in  a 

Dames  when    there  were  several  libels,  yet  inasmuch  as  this  was  on    a  P'*'!*'*'*^*^'*' 
custom,  and  matter  triable  at  common  law,  in  which  the  Ecclesiastical 
Court  was  properly  prohibited,  though  not  in  exact  form,  they  refused  to 

(1)  EzparU  Smyth,  2  C.  M.  &  R,  748.  (6)  6   Bac.    Abr.    tit.    Prohibition  (B), 

(2)  Vide    Stephens*    Ecclesiaslical    Sta-       567. 

*»««,  24.  33.  51.  72.  73.  314.  666.  1442.  (7)  Anon,  3  Salk.  288.    Tarrant  \,  Mawr, 

(3)  F.  N.  B.  40.  1  Str.  576. 

(4)  Chesterton  v.  Farlar,  7  A.  &  E.  713.  (8)  Anon,    Noy,    131.       Kadwalader   v. 

(5)  2  Inst.  607.  Bryan,  Cro.  Car.  162. 
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Paetic*. 


Plaintiff;  or 
defencUnt,  may 
liave  m  prohibi- 
tion to  ■lay  hif 
ovn  suit. 


FlirMNi  appro- 
priate. 


Rerenioncr. 


Party  must  ap- 
pear in  Eccle- 
ftiastical  Court, 
before  lie  can 
have  the  writ. 


A  ttranf^r 
cannot  have  the 
writ  against  a 
bishop. 

IVhcre  B.  and 
C.  are  libelled 
agaimt  fir  de- 
famation. 

Where  two  join 
in  a  prohibi- 
tion, and  one 
dies. 


award  a  consultation,  bat  directed  that  the  parties  should  put  id  several 
declarations  as  if  there  had  been  several  prohibitions*  ( 1 ) 

The  plaintiff,  as  well  as  the  defendant,  can  in  the  Spiritual  Court  hare  a 
prohibition  to  stay  his  own  suit;  because  if  the  temporal  courts  by  any 
means  acquire  information  that  the  Spiritual  Court  meddle  with  temporal 
trials,  a  prohibition  will  be  awarded.  (2) 

Thus,  when  Archbishop  Bancroft  alleged  that  the  plaintiff  having  made 
choice  thereof,  and  brought  his  adversary  there  into  trial,  :$hould  by  ail 
intendment  of  law  and  reason,  and  by  the  usage  of  all  other  judicial  places, 
thereby  conclude  himself  in  that  behalf;  yet  the  answer  of  the  judges  was, 
that  none  may  pursue  in  the  Ecclesiastical  Court  for  that  which  the  king's 
court  ought  to  hold  plea  of;  but  upon  information  thereof  given  to  the 
king's  courts,  either  by  the  plaintiff,  or  by  any  mere  stranger,  they  are  to  be 
prohibited,  because  they  deal  in  that  which  appertaineth  not  to  their  own 
jurisdiction.  (3) 

If  a  vicar  sue  a  parishioner  for  tithes  in  the  Spiritual  Court,  aud  the 
parson  appropriate  appear  there  (4)  pro  intcresse  suo,  and  pray  a  prohi- 
bition, it  will  be  granted.  (5) 

If  lessee  for  years  be  sued  in  the  Spiritual  Court  for  tithes,  he  in 
reversion  may  have  a  prohibition.  (6) 

No  man  is  entitled  to  a  prohibition,  unless  he  be  in  danger  of  being 
injured  by  some  suit  actually  depending  ;  consequently,  a  defendant  cited  in 
the  Ecclesiastical  Court  must  appear  before  he  can  apply  for  the  writ  (7): 
and  upon  a  petition  to  the  archbishop,  or  other  ecclesiastical  judge,  no 
prohibition  lies.  (8)     Neither  do(»  a  prohibition  quia  timet  lie.  (9) 

Where  a  testator  died  indebted  to  an  attorney  for  law  expenses, 
including  the  preparation  of  his  will,  which  was*  left  in  the  custody  of  the 
attorney,  the  Prerogative  Court  having  cited  the  attorney,  at  the  instance 
of  the  personal  representatives,  to  bring  in  the  will,  and  leave  it  in  the 
registry  of  that  court,  the  Court  of  King's  Bench  refused,  in  this  stage  of 
the  proceedings,  to  interfere  by  prohibition,  on  the  ground  of  the  attorney's 
lien  on  the  will. 

A  stranger  cannot  have  an  original  writ  of  prohibition  against  a  bishop 
to  restrain  him  from  committing  waste  in  the  posM^sion  of  his  see.  (10) 

So  if  A.  libels  against  B.  and  C.  for  defamation,  and  they  sue  a  prohibition, 
they  must  join  in  attachment  upon  it;  and  it  is  no  objection  to  say,  that 
the  defamation  was  several.  (11) 

Where  two  or  more  are  allowed  to  join  in  a  prohibition,  and  one  of  them 
dies,  the  writ  will  not  abate ;  because  nothing  is  by  them  to  be  recovered, 
but  they  are  only  to  be  discharged.  (12) 


(1)  Burgtn  v.  Athton,  Yclv.  1*28.  liar- 
iMc't  catt,  Owen,  13. 

(2)  Stmntham  v.  Metiealf,  \  Ia^xx.  130. 
Ben*JitlJ  T.  Feek,  Gould.  M!). 

(:J)  'J  Inst.  «07.  Wort*  v.  Clyiton,  Gi!>- 
Kon's  Codtfx,  1027.  Cro.  Jac.  350.  3  Hum's 
K.  L.  -100. 

(4)  DuUinghams.  KjffrUy,  Cro.  Eliz.  2.>l. 

(5)  /iW-rr/j'  o«^  'J  Kol.  Abf.  Prohibit 
tiom  (A).  31ii.  pi.  .■;. 

((>)  I.tfV€  V.  PignUt  Cro.  £Uz.  .55. 


(7)  Exp'trte  Laie,   2    .\.   &   £.  45.      J 
Dowl.  v.  C  528. 

(8)  /»  re  KtheHmrrow  (  Pktrish  ofy,  Msrch, 
22. 

(9)  /////  V.  Bird,  Aleyn,  56. 

(10)  Jrffrrton  r.  Durham  (  BuMopof)^  1  B. 
9t  P.  105. 

'11:  fwretn  v.  Pbpr,  1  I^.  K«Tni.l  27.  Jt 
Vent.  L'fi5.  'JCfi.      Ilinchcliffe  v. 
Unvm.  (  Sir  T. ),  4'J5       Chicken  v.  Dit 
Comb.  4 48.      (Jibhont"  case,  ibid. 

(12)  Bartue'i  cage,  Owen,  IS. 
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If  the  defendant  in  a  prohibition  die,  his  executors  may  proceed  in  the  Paktixs. 
Spiritual  Court;  and  the  judges  of  that  court,  out  of  which  the  prohibition 
vas  granted,  will  also  in  such  case  make  a  rule  to  the  Spiritual  Court  to 
proeeed  ;  but  the  plaintiff  may,  if  he  please,  have  a  new  prohibition  against  Executors, 
the  executors.  (1) 


6.  When  a  Prohibition  will  and  will  not  be  granted.  WuxkaPro- 

HUITION  WILL 
AND  WILL  KOT 

The  awarding  of  a  prohibition  is  discretionary,  that  is,  from  the  cir-  bx  gkamtxd.. 
cam^ances  of  the  case,  the  superior  courts  are  at  liberty  to  exercise  a   Awarding  a 
legal  discretion  herein,  but  not  an  arbitrary  one,  in  refusing  prohibitions,  P'®"*"*^'.®"  "  * 
where  in  such  like  cases  they  have  been  granted,  or  where  by  the  laws  and  tionary. 
statutes  of  the  realm  they  ought  to  be  granted.  (2) 

Id  all  cases  where  inferior  courts  assume  a  jurisdiction,  or  hold  plea  of  Where  inferior 
a  matter  not  arising  within  their  limits,  the  party  can  stay  their  proceedings  ^^y'j^^p™ 
bj  prohibition.  (3)  jurisdiction. 

Ad  ecclesiastical  citation  will  be  bad,  if  it   describe  no  ecclesiastical   An  eccle»iasti- 
offeDce.     In  Francis  v.  Steward  (4)  the  citation  only  stated,  as  the  matter  ^*,"j*V5*"  ^*^^ 
of  charge,  that  the  party  cited,  a  parishioner  of  St.  George  of  Colegate,  in  describe  no 
the  diocese  of  Norwich,  wilfully  and  contumaciously  obstructed,  or  at  least  ecclesiastical 
refuted  to  make  or  join  or  concur  in  the  making  of  a  sufficient  rate  for 
providing  funds  to  defray  the  expense  of  the  necessary  repairs  of  the  parish 
church. 

The  parishioner  appeared  to  this  citation  under  protest.  The  judge  of 
the  Ecclesiastical  Court  overruled  the  protest,  and  ordered  the  party  to 
ippear  absolutely.  He  thereupon  declared  in  prohibition,  setting  forth  the 
citation  and  the  other  proceedings.  On  demurrer  to  the  declaration  it 
VIS  held,  that  the  declaration  was  good,  the  citation  being  insufficient  to 
give  jurisdiction  ;  and  that  the  suit  in  prohibition  was  not  premature ; 
Lord  Denman  observing,  **  This  declaration  in  prohibition  sets  forth  a  Judgment  of 
citation  from  the  Dean  of  the  Arches,  founded  on  letters  of  request  from  .^^  Denman 
tile  Consistory  Court  of  the  Bishop  of  Norwich,  in  a  suit  against  the  steward, 
pUintiff  touching  his  soul's  health,  and  for  correction  of  his  errors  and 
excesses,  *  particularly  in  respect  of  his  having  wilfully  and  contumaciously 
obstructed,  or  at  least  refused  to  make,  or  join  or  concur  in  the  making,  of 
» sufficient  levy,  rate,  or  assessment  for  providing  funds  in  order  to  defray 
^e  expense  of  the  necessary  repairs  of  the  parish  church.*  The  declaration 
tlleged  that  by  the  said  citation  the  plaintiff  was  not  charged  with  any 
ecclesiastical  offence  cognisable  by  any  ecclesiastical  court.  A  general 
demurrer  to  this  declaration  has  been  argued  before  us. 

"  No  question  was  made  whether  a  citation  must  not  contain  the  charge 
<)f  ao  ecclesiastical  offence.  In  the  ancient  constitutions  a  remedy  is  applied 

I 

(0  Watson's  Clergyman's  Law,  618.  (3)  Sparks  v.  Wood^  6  Mod.  146.     Anon. 

{^)  Bettt  y.  Hancock,  \  Sa\k.  33.   Hitchin  1  Salk.    201.       Anon,     1     P.    Wm«.    476. 

"WiiA  ofy,  Comb.  148.       Breedon  v.  Gi7/,  Gloucester  {Bishop  and  Dean  of)j  case  of, 

^  U  Raym.  220.    Jones  v.  Stone,  ibid.  578.  Bull.  N.  I'.  219.  (b).    Smith  v.  Bradley,  ibid. 

^  ▼.  WaUet,  ibid.  586.  (4)  5  Q.  B.  984. 
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to  many  abuses  of  process  by  citing  persons  out  of  the  jurisdiction  wherein 
they  reside  ;  and  finally  the  act  of  Henry  8.  ( 1 ),  commonly  called  the  Bill  of 
Citations,  was  passed  to  prevent  this  great  and  frequent  oppression,  whereby 
persons  often  found  themselves  excommunicated  and  ruined  without  ootioe 
of  the  proceedings  against  them.  But  it  is  constantly  assumed  that  tbey 
set  forth  on  the  face  of  them  a  spiritual  offence. 

" Many  such  offences  were  well  known  by  their  proper  descriptions: 
heresy,  incontinence,  brawling,  subtraction  of  the  various  kinds  of  eccle- 
siastical dues,  &c.  It  was  not  urged,  that  there  can  be  no  offence  where 
the  acts  charged  are  incapable  of  technical  designation,  but  that?  if  the 
offence  consist  of  special  circumstnnces,  these  should  appear  on  the  citation; 
not  unlike  the  proceedings  of  our  own  courts,  where  writs  were  provided 
in  common  form  for  known  causes  of  action,  but  an  action  on  the  cue 
might  be  founJed  on  special  facts  converting  what  might  have  been  inno- 
cent in  itself  into  an  injury  to  the  party  complaining,  and  a  writ  was  framed 
for  the  occasion. 

**  The  solicitor  general  maintained,  that  the  words  of  charge  which  I 
have  just  read  from  the  citation  impute  a  spiritual  offence.  Not  denying 
the  right  of  every  parishioner  to  refuse*  to  make,  or  join  or  concur  in  making, 
a  church  rate,  nor  even  the  right  to  vote  against  the  imposition  of  a  ritf; 
he  still  urged  that  to  do  either  *  wilfully  and  contumaciously  *  is  a  spiritnal 
offence,  and  that  tlie  wilfulness  and  mode  of  refusing,  and  the  accompanying 
acts  inferring  that  contumacy  which  thus  became  the  essence  of  it,  need 
not  be  further  particularised  in  the  citation;  but  may  be  introduced  for  the 
first  time  tu  the  knowledge  of  the  accused  as  evidence  in  support  of  the 
charge.  In  the  proceedings  of  any  court  where  an  accusation  is  pn^ferred^ 
the  minimum  of  allegation  is  the  maximum  required  in  proof:  the 
cutor  in  several  counts  (as  the  charges  in  the  preesertim  are  called  by  learn 
ecclesiastical  judges),  must  be  entitled  to  succeed,  if  he  establish  any  one  o 
them;  and  consequently,  if  this  citation  is  good,  the  present  plaintiff  will  inco  ' 
spiritual  censures,  though  convicted  of  no  otiier  fact  than  that  of  a  refu: 
to  join  in  making  a  church  rate. 

'*  We  are  by  no  means  satisfied  that  the  refusal  to  join  in  making  a  churc 
rate  can  be  an  offence  in  a  parishioner,  because  it  cannot  be  necessary 
all  the  parishioners  to  join  in  making  it :  a  m«ijority  may  do  this  act; 
if  it  is  done,  what  offence  can  there  be  in  refusing  to  concur  in  it?     If 
rate  is  made,  it  can  hardly  be  conceived  that  that  default  should  be  pi 
duced  by  the  refusal  of  a  single  parishioner  to  concur  in  imposing  on 
If  indeed  he  does  any  thing  for  the  purpose  of  defeating  the  measure,  if 
is  guilty  of  nny  vioh'uce  or  fraud,  if  he  bribes  or  intimidates  oilier  men  fro: 
voting  for  a  rate,  if  he  deceives  parishioners  as  to  the  time  or  place  of 
ing,  if  he  persuades  others  to  absent  themselves,  or  even  (according  to  oi 
supposition  made  at  the  bar)  absents  himself  in  order  to  prevent  a  regu! 
assemblage,  these  may  be  criminal  acts ;  but  they  are  not  the  refusal  of 
church  rate,  nor  evidence  of  such  refusal;  they  are  wholly  independent 
the  mere  refusal,  and  are  capable  of  being  distinctly  stated. 

"  But,  further,  the  sufficiency  of  this  charge  in  its  more  cogent  lern»^ 
that  the   plaintiff  wilfully   obstructed  the  making  of   a  church  rate,  m^J 


(\)  Stat.  23  Ilcn.  6.  c.9.  ante,  lOlC. 
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veil  be  questioned.      It  might  be  the  duty  of  a  parishioner  wilfully  to  Whin  a  Pro- 
obstruct  it.     A  parish  meeting  being  convened  to  consider  of  granting  such   hibition  will 
nte  (though  even  that  is  not  stated  in  the  present  citation),  the  parishioners  ^^  orantbd. 
go  to  the  meeting  to  take  part  in  its  deliberations,  and  exercise  their  judg-  judgment  of 
ment  on  the  question  raised^  must  they  not  exercise  it  with  freedom  ?  Are  Lord  Denman 
tbey  bound  to  vote  one  way  ?     On  the  contrary,  the  law  permits  them  to  ^^J^^^'  ^' 
object  to  the  grant  proposed  ;  to  argue  that  it  ought  not  to  be  made ;  to 
vote  for  refusing  it     Persons  so  acting  may  be  truly  said  to  wilfully  ob- 
itmct  the  making  of  a  rate ;  that  phrase  would  be  generally  supposed  to 
point  at  similar  proceedings ;  yet  they  are  all  undoubtedly  lawful.     Each 
member  of  this  deliberative  assembly  may  be  bound  by  every  principle  to 
take  the  part  now  supposed.      Can  he  be  treated  as  a  criminal  in  any 
English  court  for  the  performance  of  this  acknowledged  duty? 

"  There  is  an  answer,  indeed,  to  this  and  every  other  objection,  which 
sweeps  them  all  away.  The  acts  of  the  plaintiff  denounced  in  the  citation 
are  therein  alleged  to  have  been  both  wilfully  and  contumaciously  done. 
Nov  the  first  of  these  two  words  adds  nothing  to  the  charge  of  refusing;  aU  refusal  is 
all  refusal  is  wilful.  It  may  be  doubtless  a  word  of  great  force  when  con-  wilful, 
aeeted  with  acts  of  obstruction ;  for  these  may  be  unconsciously  done  by  a 
person  ignorant  of  their  tendency,  and  can  never  be  criminal  without  the 
knoiledge  of  it.  Can  then  a  wilful  refusal,  possibly  an  act  of  duty  and 
•  perfectly  innocent,  be  transmitted,  by  the  mere  addition  of  a  reproachful 
term,  into  a  crime  ?  It  conveys  no  idea  to  the  hearer's  mind  but  that  the 
ipeaker  disapproves  or  resents  the  conduct  to  which  he  applies  it.  He  may 
perhaps  deem  that  conduct  in  itself  contumacious,  or  may  consider  it  as 
deserving  the  epithet  from  other  facts  antecedent  or  contemporaneous. 
Can  any  thing  be  more  easy  than  to  describe  these  facts,  or  more  dange- 
rous than  to  treat  another  as  a  criminal  without  informing  him  how  he  is 
iopposed  to  have  become  so?  Our  own  forms  of  indictment  and  declara- 
tion have  been  constantly  held  defective,  where  the  facts  averred  falling 
short  of  the  legal  definition,  an  attempt  has  been  made  to  eke  it  out  by  ad- 
verbs either  vituperative  or  commendatory.  The  Courts  refuse  to  infer  guilt 
from  them  on  the  one  hand,  or  a  due  course  of  legal  proceeding  within  law- 
ful jurisdiction  on  the  other.  Nor  is  this  strictness  imposed  by  technical 
»ttle*;  it  grows  out  of  the  first  principles  of  justice. 

**  There  are,  however,  certain  authorities,  the  decisions  of  the  spiritual 
courts  themselves,  which  we  are  bound  respectfully  to  consider  and  examine. 
They  underwent  a  careful  and  minute  discussion  from  the  eminently  learned 
person  whose  judgment  is  now  questioned,  in  the  course  of  delivering  that 
jodgment.  He  founded  it  on  some  of  these  authorities,  and  distinguished 
>t  from  some  others  which  were  pressed  as  leading  to  the  opposite  con- 
clusion. 

"The  case  of  Greenwood  v.  Greaves  was  formerly  adjudged  to  be  pre-  Greenwood y. 
^\j  in  point.  The  report  is  in  4  Hagg.  77.  Two  of  the  churchwardens  ^'■««*«»« 
w  Dewsbury  cited  the  two  other  churchwardens  and  ten  parishioners  for 
'rfusing  to  make,  or  concur  in  making,  a  rate  or  assessment,  or  sufficient  rate 
<>f  assessment,  for  the  repairs  of  the  parish  church,  and  for  the  lawful  and 
Necessary  expense  of  the  churchwardens  relating  to  the  parish  church,  and  in- 
^dental  to  their  said  office.  The  material  article  set  forth  a  regular  vestry 
Meeting  to  consider  certain  statements  and  estimates  of  the  charges  for  the 
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ensuing  year,  relative  to  the  repair  of  the  church,  and  providing  bread  and 
wine  for  the  holy  communion,  and  other  incidental  expenses,  and  to  make  a 
rate  for  defraying  the  same ;  that  a  rate  or  assessment  was  proposed  accord- 
ing to  a  moderate  estimate  of  the  expenses  which  were  lawful  and  necessary ; 
notwithstanding  which  the  parties  cited  '  objected  to,  and  did  refuse  to  make 
or  concur  in  making  a  rate,  to  the  amount  necessary  to  defray  the  charges 
and  expenses;'  but  voted  for  one  wholly  inadequate;  and  'by  reason 
thereof,  the  necessary  and  legal  repairs  cannot  be  done,  nor  other  expenaes 
necessary'  for  divine  service  'be  defrayed.'  The  Chancery  Court  at  York 
rejected  the  articles,  which  on  appeal  were  brought  before  the  del^ates, 
BoUand  B.,  Bosauquet  and  Taunton  Js.,  and  Doctors  Daubney,  Haggard, 
and  Curteis.  This  learned  tribunal  dismissed  the  appeal  with  costs.  Their 
unanimous  judgment  is  accompanied  by  no  statement  of  their  reasons.  But 
some  observations  are  reported  which  they  interposed  in  the  course  of  the 
unsuccessful  argument.  '  There  is  no  precise  allegation  that  the  church  is 
out  of  repair/  (1)  If  this  were  necessary,  this  single  defect  was  fatal  to  the 
articles,  and  no  other  required  notice.  The  Court  also  said  to  the  coun6el(2), 
'  The  question  here  is  as  to  two  assessments ;  which  sum  shall  be  adopted.' 
'If  the  Court  were  to  say  that  the  higher  estimate  shall*  be  adopted,  it 
will  then  decide  on  the  quantum  of  rate ;  and  your  own  case  from  Ist 
Modem  (3)  says,  that  '  the  Court  cannot  assess  the  parishioners.'  Here  b  a 
second  deathblow  to  the  articles,  and  the  appeal  was  disposed  of.  But 
the  delegates^  or  some  or  one  of  them,  go  a  little  farther,  and  indicate  what 
the  articles  might  have  alleged,  and  what  the  Court  might  have  thought  of 
a  state  of  facts  which  had  no  existence.  *  If  it  had  been  alleged  that  the 
parishioners  had  contumaciously,  obstinately,  and  pertinaciously  refused  to 
make  a  rate,  or  that  they  would  only  make  such  a  rate  as  was  manifestly 
collusive,  there  might  be  some  ground  for  proceeding  against  them :  but 
such  a  state  of  things  is  not  alleged  to  exist  in  this  case ;  there  is  no  appear- 
ance of  any  wilful  contumacy,  either  avowedly  or  impliedly.'  (4)  With 
unaffected  deference  to  the  learned  judge,  it  might  be  doubted,  but  for  his 
view  of  what  fell  from  the  Court,  whether,  instead  of  being  a  decision  in 
point,  these  words  amount  to  any  decision  at  all.  In  the  first  place  they 
are  not  applied  to  a  citation  but  to  articles  ;  but,  if  they  are  to  be  considered 
as  a  form  prepared  by  the  judges,  that  form  has  not  been  pursued  here. 
The  words  '  obstinately  and  pertinaciously'  are  by  no  means  insignificant ; 
they  approach  a  great  deal  nearer  to  the  precise  ground  of  accusation  than 
the  very  general  complaint  of  contumacy.  We  apprehend  that  the  judges 
meant  only  to  say  that  words  of  that  nature  are  indispensable,  without  en- 
tering upon  the  question,  whether  a  pointed  charge  may  not  also  be  required. 
Whatever  their  inclination  of  opinion,  it  is  expressed  with  no  degree  of  con- 
fidence. *  There  might  be  some  ground  for  proceeding  '  falls  infinitely  short 
of  a  declaration  that  the  form  would  be  sufRcient  Our  brother  judges  who 
composed  that  court  were  not  in  the  habit  of  deviating  from  their  line  of 
duty  by  obtruding  on  the  world  their  opinions  on  a  case  not  brought  before 
them.  They  would  not  have  been  likely  to  draw  up  the  form  of  a  citation 
for  future  use ;  and  no  judge^  however  enlightened,  knows  how  he  would 


(1)  4Hagg.  82. 

(2)  Ibid. 


(3)  Rogers  x.  Davenant,  1  Mod.  194. 

(4)  4  Hagg.  82. 
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decide  a  novel  point  which  he  has  not  heard  debated.     The  only  authority,   Whin  a  Pro- 


hibition WILL 


then,  in  support  of  the  judgment  which  we  are  considering,  appears  to  fail 

AND  WILL  NOT 

entirely.  bb^orantsd. 

"  But  some  authority  is  adduced  against  it  —  the  authority  of  the  same  "r~5 T" 

ktmed  judge  himself.     In  Cooper  v.  Wichham  (l)*  a  churchwarden  was   Lord  Dennum 

dted  for  having,  at  a  vestry  meeting  for  the  purpose  of  a  church  rate,  >»  Francis  y. 

voted  in  favour  of  a  resolution  which  declared  church  rates  at  all  times   ^^''^ 

bad  in  principle  and  unjust  in  practice^  and  (juite  uncalled  for  at  the  pre-  a^^^ 

sent  time^  and  adjourned  the  meeting  for  twelve  months ;  and  for  having 

TOted  against  a  church  rate  duly  moved  and  seconded.     The  citation  was 

Bot  objected  to ;  but  the  articles  alleged  that  the  roof  of  the  church  of 

Shepton  Mallet  *  was  in  so  dilapidated  a  state,  that  the  I'ain  came  through 

tbe  same  into  the  body  of  the  said  church  to  the  serious  detriment  and 

iDJary  of  the  fabric,  and  also  of  a  valuable  organ  in  the  said  church,  and  to 

the  inconvenience  of  the  officiating  minister,'  *  who,  on  one  occasion,  on 

account  of  the  rain  so  coming  therein,  was  prevented  from  reading  prayers 

in  tbe  reading  desk,  and  of  the  congregation.'    The  articles  further  charged 

that  the  meeting  was  called  for  imposing  a  church  rate,  and  the  party  voted 

for  the  resolution  above  mentioned,  and  also  presided  at  a  division  where 

it  was  carried  by  a  majority. 

"The  learned  judge  held  these  articles  insufficient     He  considered  them   The  refusal  of 
as  equivalent  to  a  charge  of  refusing  not  only  the  rate  proposed,  but  any  ^u,!^^„deii 
rate  whatever ;  but  he  then  expressly  denied,  that  the  refusal  of  any  rate  by  is  not  an  eccle- 
a  churchwarden  was  an  ecclesiastical  offence,  observing  that  the  Court  is  si*8ticaloflrence. 
not  to  presume  or  conjecture  any  thing  in  a  criminal  proceeding.     He  did 
not  enter  upon  the  inquiry,  whether  the  churchwardens,  acting  in  avowed 
furtherance  of  his  opinion  that  church  rates  were  always  '  bad  in  principle 
and  particularly  unjust  in  practice/  were  evidence  of  contumacy  in  the 
refusal,  thinking  the  articles  deficient  herein^  that  they  did  not  show  that 
the  dilapidated  and  unroofed  church  continued  out  of  repair  at  the  time  of 
preferring  the  articles.     He   also  remarks  that  it  was   not  criminal,  but 
might  be  highly  proper,  to  consider  in  vestry  the  necessity  for  the  repairs 
ud  the  estimate  of  expense,  which  possibly  may  have  been  thought  too 
lugh  by  the  parishioners.     This  decision  was  not  unreasonably  pressed  on 
Sir  H.  Jenner  Fust,  when  the  present  citation  was  impugned  before  him. 
But  in  Dr.  Curteis's  report  the  argument  at  the  bar  is  briefly  summed  up, 
while  the  judgment  of  the  Court  occupies  a  very  large  space. 

"  AAer  careful  examination  of  these  two  cases,  it  is  hard  to  discover  any 
ground  for  excuse  in  that  former  case,  which  is  not  in  the  present.  Mr. 
(-'ooper  was  charged  with  refusing  to  join  in  making  any  church  rate ;  Mr. 
Francis  with  refusing  to  join  in  a  particular  rate ;  the  latter  being  a 
]>arithioner  only,  the  former  both  parishioner  and  churchwarden.  Mr. 
Cooper  was  held  guiltless,  because  the  continuance  of  the  dilapidation  was 
iM)t  alleged  ;  nor  is  it  alleged  against  Mr.  Francis.  In  Mr.  Cooper*s  case 
the  Court  could  not  conjecture  or  presume  that  the  church  may  not  have 
b^n  completely  restored  between  the  citation  and  the  articles.  Is  that  con- 
j^ture  or  presumption  to  be  made  between  the  vestry  meeting  and  the 
citation  ?    Mr.  Cooper  was  excused  for  refusing  to  join  in  making  any  rate, 

• 

(I)  2  Curt.  303. 
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OD  the  declared  ground  that  church  rates  are  always  bad  in  principle^  from 
a  suggestion  that  the  rate  thus  proposed  might  possibly  have  been  thought 
by  him  higher  than  a  fair  estimate  of  uecessar}*  expense  demanded.  *  I  do 
'  not  know/  says  the  learned  judge,  *  that  it  is  an  offence  in  a  churchwarden 
to  vote  against  a  rate  of  2d.  in  the  pound,  unless  it  be  shown,  that  it  was 
adequate  and  only  adequate,  and  not  excessive,  beyond  the  purpose  for 
which  it  was  intended  to  be  applied.* (J)  Such  a  vote  would  appear  still 
less  objectionable  in  a  parishioner  who  holds  no  office.  If  the  argument  of 
counsel  had  been  as  fully  reported  as  the  judgment,  we  might  have  there 
found  a  complete  demonstration  that  Mr.  Francis  was  entitled  to  the  benefit 
of  this  consideration,  and  that  it  would  have  shown  the  absence  of  all 
offence. 

"  The  citation  is  not  in  respect  of  a  refusal  to  join  in  making  any  ratCj 
but  the  refusal  to  join  in  making  a  sufficient  rate  for  necessary  repairs 
The  refusal  to  make  a  sufficient  rate  raises  a  direct  implication  that  Mr. 
Francis  was  willing  to  join  in  making  some  rate,  and  that  his  refusal  to  join 
in  one  which  the  accuser  calls  sufficient,  might  proceed  from  his  perfect 
knowledge  that  it  was  much  more  than  sufficient,  and  excessive  beyond  its 
legitimate  purpose. 

"  This  appears  to  be  the  natural  meaning  of  the  citation  ;  and,  if  so,  it 
virtually  calls  on  the  Ecclesiastical  Court  to  do  what  it  has  uniformly  dis- 
claimed the  power  to  do,  determine  on  the  amount  of  assessment  to  be  im- 
posed. The  epithets  sufficient  and  necessary  have  possibly  by  some 
inadvertence  changed  places ;  but,  however  placed,  the  word  sufficient  im- 
ports that  there  is  no  offence  until,  on  inquiry,  the  Court  has  satisfied  itself 
that  the  proposed  amount  was  not  more  than  necessary  for  the  sufficient 
reparation  of  the  church,  and  that  the  parishioner  voted  against  the  amount 
proposed  from  some  improper  motive,  and  in  violation  of  his  real  opinion. 
The  learned  judge  himself  observes  (2),  that,  if  the  charge  had  been  *for 
having  wilfully  and  contumaciously  obstructed,*  and  ^that  had  been  the 
specific  offence,  he  *  should  have  thought  that  the  charge  had  not  been  suf- 
ficiently made  out ;  *  but  he  adds,  *  there  is  a  second  count,  for  contuma- 
ciously refusing,*  &c. 

''  Tiiere  may  be  some  difficulty  in  reconciling  this  sentence  with  some 
language  in  the  preceding  paragraphs,  or  with  the  two  modes  of  charge  in 
the  prsesertim,  or  to  understand  how  obstructing  can  be  less  an  offence 
than  refusing,  each  act  being  supposed  wilful  and  contumacious. 

"  But  here  attention  must  be  drawn  to  the  citation  as  it  appears  in  these 
pleadings.  (His  lordship  here  read  from  the  citation  the  words  describing 
the  alleged  offence.)  According  to  the  strict  rules  of  criticism,  at  least  of 
legal  criticism,  as  applied  to  instruments  which  ought  to  show  criminal 
jurisdiction,  the  words  '  wilfully  and  contumaciously  '  would  appear  to  be 
confined  to  the  obstruction,  and  by  no  means  necessarily  connected  with 
the  refusal.  But  if  they  were,  we  must  examine  the  force  of  the-wrord  *  con- 
tumaciously.* To  an  argument  at  the  bar  that  there  can  be  no  contumacy 
without  a  monition,  a  previous  monition  —  monitione  praemissa  — the 
learned  judge  gives  this  answer.  '  It  is  said  that  a  person  cannot  be  con- 
tumacious unless  there  has  been  a  monition  issued  against  him,  which  has 


(1)  Steward  v.  Francis,  3  Curt  223. 


(2)  P.  227. 
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been  disobeyed ;  and,  perhaps,  that  is  correctly  argued  —  what  then  ?    The  Wniw  a  Pv>- 

words  *  contumaciously  obstructing '  import  *  that  there  has  been  a  mo-  "'■"'***'  '"*•'• 

oition  ;  *  for  if  contumacy  consist  in  disobeying  a  legal  order,  it  follows,  be  oramted. 
from  the  use  of  the  word   <  contumacy,'  that  there  has  been  such  an 


Judi^meot  of 
order/ (1)    If  the  whole  train  of  circumstances  necessary  to  make  out  an  Lord  Denmaa 

offence  must  be  inferred  from  the  use  of  a  word  which  would  be  inappli-  '**  FnmeU  ▼. 

SiemarA. 

cable  unless  those  circumstances  existed,  the  art  of  criminal  pleading  in  all 
oor  courts  will  be  reduced  within  very  narrow  limits  indeed.  '  I  have  also 
been  told,'  the  learned  judge  continues  (2),  '  that  a  party  should  be  ex- 
communicated, that  being  the  extent  to  which  the  Court  can  proceed,  in 
order  to  compel  a  parishioner  to  provide  the  necessary  means  for  repairing 
tlie  church ;  and  that  this  cannot  be  done,  sine  monition.  Be  it  so ;  if  no 
Bonition  has  issued,  then  the  Court  will  not  proceed  (if  that  is  the  law)  to 
excommunicate  the  party.  But  it  is  possible,  that  a  monition  may  have 
israed,  and  then  the  party  may  be  liable  to  be  excommunicated;  or  if  there 
luu  been  no  preceding  monition,  then  the  party  may  have  a  monition  issued 
tgainst  him,  in  the  course  of  these  proceedings.'  (3)  If  it  is  here  meant 
that  a  charge  of  contumacy  in  the  citation  may  be  established  by  proof  of 
acting  inconsistently  with  'a  monition  issued  afterwards,  we  can  neither 
a»ent  to  such  a  proposition,  nor  easily  believe  that  it  emanated  from  the 
leaned  judge.  It  seems  much  more  probably  a  misconception  in  the 
reporter,  or  an  erratum  of  the  printer. 

"  Upon  the  whole,  we  think  ourselves  bound  to  pronounce  the  citation 
bad,  as  describing  no  spiritual  offence.  And  we  think  it  much  better  for 
the  party  to  apply  for  prohibition  in  the  first  stage  than  after  expense 
iocurrcd." 

The  superior  courts  of  Westminster  not  only  grant  prohibitions  where 
iofrfior  courts   assume  a  jurisdiction,    which  properly  belongs   to   such 
ioperior  courts,  but  also  in  cases  where  one  inferior  court  encroaches  upon 
another,  and  that  even  in  matters  in  which  such  superior  courts  have  not  a 
.iBriidiction(4): — thus,  if  the  Ecclesiastical  Court  grant  the  probate  of  Improper  grant 
*will  made  within  a  manor,  when  by  custom  or  of  right  such  probate  be-  '^^P'^'^te. 
^g«  to  the  lord  of  the  manor,  a  prohibition  will  be  granted.    So  where  the   Courts  exercis- 
narchcs  of  Wales  held  a  plea  of  a  matter  that  belonged  to  the  court  Jn^J^J^'blt'* 
christian,  the  writ  was  issued  (5) ;   and  in  London,  where  the  lord  mayor  and  longing  to  the 
court  of  aldermen  have  the  government  of  city  orphans,  if  any  orphan  sue  ^^^^  christian. 
in  the  Ecclesiastical  Court  or  elsewhere,  for  a  legacy  or  duty  due  to  them   ^^^^^^^^^ 
bj  custom,  a  prohibition  lies.  (6)  for  a  legacy  or 

If  a  bbhopric  be  void,  and  the  jurisdiction  devolve  on  the  metropolitan,   ^^^J  ^"e  ^J 
he  must  hold  the  courts  within  the  inferior  dioceses,  otherwise  he  will  be   ,  ,  .     ^   , 

iti^L-u*  J   e^\  Inferior  Eccle- 

Prohibited.  ( /  )  aitstical  Courts. 

If  it  appear  on  the  face  of  the  proceedings,  in  the  Ecclesiastical  Court,  where  it  ap- 
that  they  are  about  to  exceed  their  jurisdiction,  and  try  matters  which  are  p««»  on  the 
^blc  only  at  common  law,  the  court  of  common  law  will  grant  immediate  ^^i^s.  that 


M)  ??  Curt.  226.  (5)  2   Uol.   Abr.  Pmhihitlon  (C),  313. 

^-)  Ibid.  *J27.  pi.  3.      Gwtd  v.  GootU  Wincli,  78. 

H)  Ibiil.  (G)  4  Inst.  243. 

ii)Hirffmon'rs(Arcfiflenrnnof)  cnff^  Lit.  (7)  Pickaver's  catft  Hob.  178t 
^.  Ompanyde  Ilorncrt  inLontlon, 2 UoL47 1 . 
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Whbh  a  Pao- 
hibition  will 
and  will  not 
m  graktbd. 

the  Ecclesiaiti- 
cal  Court  is 
about  to  try 
matters  which 
are  triable  only 
at  common  law. 

Determining 
the  construc- 
tion of  an  act  of 
parliament, 
otherwise  than 
the  common 
law  requires. 


Ik  THK  Power 
OF  THE  Eccle- 
siastical 
Court  bk  de- 

RlVr.n  KKUM  A 

Statute,  THE 

EXEKCISK  OF  IT 

IS  strictly 
limited. 


Marriaj^cs  not 
sanctioned  by 
Stat.  3*2  Uen/S. 

c.  :)R. 


prohibition,  and  not  wait  till  the  parties  have  incurred  the  expense  of 
further  proceedings.  ( 1 ) 

Where  the  Spiritual  Court  incidentallj  determines  any  matter  of  common 
law  cognisance,  such  as  the  construction  of  an  act  of  parliament,  otherwise 
than  the  common  law  requires,  prohibition  lies  after  sentence,  although  the 
objection  docs  not  appear  on  the  face  of  the  libel,  but  is  collected  from  the 
whole  of  the  proceedings  below.  (2) 

Dr.  Gibson  states  (3),  that  '4n  some  of  the  books  there  is  an  intimatioDy 
that  not  only  all  statutes  whatever  arc  to  be  interpreted  by  the  temporal 
courts,  but  also  that  when  a  statute  is  made,  givmg  remedy  in  a  matter  of 
ecclesiastical  cognisance,  the  very  making  of  such  statute  doth  ipso  fado 
take  the  right  of  jurisdiction  from  the  Spiritual  Court,  and  transfer  it  to  the 
temporal,  if  there  be  not  a  special  saving  in  the  act  to  preserve  the  spiritual 
jurisdiction  But  to  this  the  rule  laid  down  by  Lord  Coke  (which  is  also 
generally  followed  by  the  books)  is  a  full  answer :  —  *  An  act  of  parliament 
being  in  the  affirmative  doth  not  abrogate  or  take  away  the  jurisdiction 
ecclesiastical,  unless  words  in  the  negative  be  added,  as,  and  not  otherwisei 
or,  in  no  other  manner  or  form,  or  to  the  like  effect.'  *' 

In  Gould  v.  Gapper  (•^)  Lord  Ellenborough  held  that  the  misconstruction 
of  an  act  of  parliament  by  the  Ecclesiastical  Courts  in  the  decision  of  a  ease 
within  their  jurisdiction,  is  matter  of  prohibition,  and  not  of  appeal.  It  seems 
also  to  be  established,  that  the  writ  will  not  be  granted  before  the  decision 
of  the  ecclesiastical  judge  has  been  actually  given,  as  the  temporal  courts 
will  not  presume  that  it  will  be  an  erroneous  construction  of  the  statute ;  nor 
will  they  presume  that  the  spiritual  judge  will  exceed  his  jurisdiction.  (5) 

Where  the  power  of  the  Ecclesiastical  Court  is  derived  from  a  statute^ 
the  exercise  of  it  is  strictly  limited.  Thus,  upon  the  requisition  by  stat 
21  Hen.  8.  c.  5.  s.  4.  that  the  executor  shall  "  make  a  true  and  perfect  inven- 
tory, and  deliver  it  into  the  keeping  of  the  ordinary ;  "  it  has  been  held, 
that  the  bishop's  office  is  merely  ministerial,  that  he  cannot  hear  objections 
to  the  inventory,  for  had  the  statute  meant  to  invest  him  with  larger  power, 
it  would  have  said  so  in  direct  words.  (6)  But  where  a  party  cited  as  a  resi- 
dent within  the  ecclesiastical  jurisdiction  had  appeared  and  pleaded  with- 
out objection,  he  was  not  allowed  afterwards  to  put  the  fact  in  issue,  nor  in 
such  a  case  was  an  intervener  allowed  to  raise  an  objection  on  this  ground 
to  the  jurisdiction.  (7) 

If  Ecclesiastical  Courts  molest  or  call  in  question  marriages  not  sanctioned 
by  Stat.  32  Hen.  8.  c.  38.  (which  prohibits  marriages  within  the  Levitical 
degrees),  a  prohibition  lies ;  because  they  act  contrary  to  that  which  is  de- 
clared to  be  lawful  by  statute.  But,  where  they  are  not  bounded  by  any 
law,  their  jurisdiction  still  continues,  and  therefore,  within  the  Levitical 
degrees,  they  are  still  judges  of  incest.  (8) 


(I)  ByerJey  v.  Windut,  5  B.  &  C.  21. 
Frtmch  {aerk)  ▼.  Troth,  10  East,  35a 
Darhy  v.  Co$ent  (  C/frA),  1  T.  R.  55^2.  Ro- 
berU  V.  Ilumhy,  3  M.  &  W.  li>0.  G  Dowl. 
P.  C.  82.  SftnUc,  that  the  Court  will  also 
grant  the  writ,  though  the  want  of  jurisilic- 
tion  does  not  so  ajipoar,  when  the  party  has 
had  no  opportunity  of  applying  earlier  to 
the  superior  court,  and  has  not  acquiesced 
in  the  proceedings. 


(2)  Gould  Y.GapperXCkrk),  5 East,  345. 

(3)  Gibson's  Codex,  1028. 

(4)  5  East,  345. 

(5)  Vide  BlacAet  y.  BHzard,  9  B.&  C 
851.  Ex  parte  Law,  2  A.  &  E.  45.  HaO 
V.  Maule,  7  ibid.  721.  Blmmt  y.  liarmcod, 
8  ibid.  GIO. 

(^)    Griffiths  V.  Antony,  5  A.  &  E.6S3. 

(7)  Chichester  \.  Donegal,  6  Madd.  375. 

(8)  Afafi*«  cose, 4  Xi«on.  16.     ffarruomr. 
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If  it  be  made  a  question  in  the  EccleBiastical  Court,  whether  the  words  When  a  Pro. 
of  the  statute  25  Hen.  8.  c.  22.  have  given  sufficient  power  to  the  archbishop  JJJf"^,'!^ J^i^ 
to  grant  marriage  licences,  and  they  determine  against  the  power,  a  pro-  be  orakted. 
Ubition  lies;    for  by  this  they  determine  against  an  act  of  parliament,   ^j     i 
which  is  a  temporal  affair :  but,  if  they  allow  the  power,  they  may  deter-  licences, 
mine  as  to  the  form  of  the  licence,  the  notice,  and  other  circumstances  requi- 
site, ftc ;  for  in  these  they  have  a  jurisdiction,  as  such  licences  have  been, 
lod  stiil  are,  notwithstanding  this  statute,  of  ecclesiastical  cognisance.  (1) 

In  Wkeeler^s  case  (2),  who  was  presented  in  the  Ecclesiastical  Court  for  Working  upon 
working  upon  holydays,  viz.  carrying  hay  on  St.  John  Baptist's  Day  in     °  ydays. 
church  time,  a  prohibition  was  granted,  because  this  was  excepted  by  stat. 
5  fc  6  Edw.  6.  c.  3.,  it  being  a  work  of  necessity ;  and  this  being  a  holyday 
bf  act  of  parliament,  it  belongs  to  the  judges  of  the  common  law  to  deter- 
■ine  whether  it  was  broken  or  not 

Bat  on  a  motion  for  a  prohibition  to'  the  Ecclesiastical  Court,  to  stay  a  Brawling, 
nit  against  a  person  for  brawling  in  the  belfry,  and  striking  a  man  there, 
the  statute  of  5  &  6  Edw.  6.  c  4*.  was  suggested ;  and  it  was  alleged,  that  all 
statutes  are  construable  by  the  common  law,  and  that  the  person  striking 
wtt  mayor  of  the  town,  and  that  he  came  there  to  suppress  a  riot :  but  the 
prohibition  was  denied,  because  this  offence  was  conusable  in  the  Ecclesias- 
tiod  Court  before  this  statute  ratione  locif  and  the  statute,  though  it  provides 
1  penalty,  does  not  alter  the  jurisdiction.  (3) 

If  there  be  a  controversy,  whether  a  person  has  disposed  of  the  guardian-   Guardianship 
ihip  of  his  child  pursuant  to  stat.  12  Car.  2.  c.  24.,  or  whether  he  has  of  child, 
revoked  such  disposition,  this  cannot  be  determined  in  the  Ecclesiastical 
Coorts.  (4) 

Where  an  administration  was  granted  to  the  next  of  blood,  and  upon    Grant  of  ad- 
this  an  appeal  was  sued  to  the  delegates,  who  revoked  the  sentence,  and   ™in"^r^tion  to 
gianted  it  to  another,  who  was  not  nearer  of  blood  by  our  law,  but  was  so  blood, 
bj  the  ecclesiastical  law,  it  was  held  that  a  prohibition  lay ;    because  this 
bang  ordained  by  statute,  ought  to  be  interpreted  accordingly.  (5) 

Matters  of  freehold  and  the  rights  of  inheritances,  are  only  determinable  Ecclesiastical 
in  the  temporal  courts;  and  if  the  ecclesiastical  courts  intermeddle  with  Courts  cannot 
>nch  rights  a  prohibition  lies.  (6)  tions  of  Fkez- 

Trespass  on  a  elebe  beins  freehold  cannot  be  determined  in  the  Eccle-  ^^^^*  ^^^  \*^^ 

,  ..     f^  xfv  Rights  OF  Ik- 

•astical  Court  (7)  heritance. 

Tbus»  a  parson  cannot  libel  another  in  the  Ecclesiastical  Court  for  cutting  Cutting  trees  in 

dos  in  the  churchyard,  because  the  churchyard  is  his  freehold.  (8)  the  churchyard. 

A  prohibition  was  granted  to  a  suit  in  the  Spiritual  Court  for  breaking  a  Breaking  a 
diQrch  wall,  and  cutting  down  the  boughs  of  a  tree  in  a  churchyard ,  for 
the  rector  having  the  freehold  has  a  right  to  bring  his  action,  whereby  the 
Pttty  would  be  subjected  to  a  double  prosecution.    Besides,  the  ordinary 

Hmff(2).2).),  Vaugh.  206.    S  Intt  614.  (4)  ChetUr't  (Lady)  earn,  1   Vent.  S07. 

^IS.    Jmxom   (Sir  W.)  Y.    Bfron  (Lord),  S  Kcb.  30. 

SLnr.64.    GmJdr.GapperiCUrk},  5  EMi,  (5)  2  Rol.  Abr.    ProhiUtUm  {Q,),   HOS. 

541  3  ibid.  472.  pi.  27. 

(1)  Matwglgy  T.  Aforfyn,  Jonei  (Sir  W. ),  (C)  F.  N.  B.40.    2  Rol.  Abr.  Prohibition 
259,  aea  (F),  287.     PomfraytB  cote.  Lit.  164. 

(2)  Godb.  218.  (7)  Bro.  Jur'itdiction,  pi.  41 

(3)  Weimowik   v.  (Mini,  2   Ld.  Raym.  (8)  HHUard    ▼.  Jtffrtwny    1  Ld.  Kayin. 
^    KxforU  mOumh  4  B.  &  C.  313.  12. 
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FtfofTinent  of 
tithes. 

lA>;;.'itvcs  xtiing 
in  KccIevinstU 
c:il  Court  for 
their  sliarc*: 
under  a  will. 


Kent  devised 
out  f>f  n  fjnn 
fur  years. 


vCurs  A  Pko-    cannot  punish  a  trespass  committed  on  the  body  of  the  churchy  unlen  it 
itiiiiTios  xviM.     ij-,„jicr  divine  service.  (1) 

BE  ciuANTi'i>.  Where  in  a  feoffment  of  tithes  and  lands  where  there  was  no  livery,  the 

^  Spiritual  Court  adjudged  that  the  tithes  should  pass,  it  was  held,  that  a 
prohibition  lay.  (2) 

If  a  man  devise  that  his  lands  shall  be  sold  for  the  payment  of  his  debts, 
and  that  the  overplus  shall  be  paid  to  such  and  sueh  persons  in  certain 
shares,  the  legatees  in  this  case  cannot  sue  in  the  Ecclesiastical  Court ;  for 
the  provisions  intended  therein  arise  originally  out  of  lands,  and  their 
proper  remedy  is  in  a  court  of  equity.  (3) 

But  if  a  rent  be  devised  out  of  a  farm  for  years,  the  Ecclesiastical  Coarts 
may  hold  plea  thereof;  for  the  term  for  years  being  only  a  chattel  is  testa- 
mentary, and  consequently  the  rent  devised  thereout  (4)  Where  the  legacy 
was  to  arise  as  well  out  of  a  term  for  years  as  out  of  lands  of  inheritanee, 
and  the  executor  received  it,  but  having  died  without  payment,  so  that  no 
action  of  account  could  be  brought  at  common  law  against  his  executor,  it 
was  held  that  the  Ecclesiastical  Court  had  cognisance  thereof.  (5) 

The  rights  of  offices  for  life  in  the  Ecclesiastical  or  Court  of  Admiralty, 
arc  determinable  at  common  law ;  thus,  where  the  question  was  concerning 
the  validity  of  two  patents,  by  which  the  office  of  a  registrar  to  a  bishop 
was  granted,  it  was  held,  that  this  could  not  be  tried  in  the  Spiritual  Court, 
though  the  subject  matter  be  spiritual ;  because  the  office  itself  being  matter 
of  freehold,  is  for  that  reason,  of  temporal  cognisance.  (6) 

A  prohibition  was  granted  to  the  Bishop  of  Chichester  to  prohibit  him 
from  proceeding  to  present  by  lapse,  under  pretence  of  visitatorial  authoritfi 
to  the  office  of  canon  residentiary  of  the  cathedral,  it  being  a  freehold  office^ 
and  the  right  of  election  being  in  the  dean  and  chapter.  (7) 

The  ecclesiastical  jurisdiction  does  not  ext(>nd  to  tlic  trial  of  customs,  or 
wTri^pUonl^thc"'  prescrij>tions ;  and,  consequently,  in  all  cases  of  prescriptions,  such  as  for 
matter  is  solely  church  seats,  the  matter  is  solely  determinable  at  common  law.  (8) 
determinable  at       ^^„j  therefore,  whcrc  W.  was  sued  for  disturbing  a  person  in  his  Kit 

common  law.  '  '  o         i  ■•   '•"   "••  ""^ 

in  the  church,  it  was  suggested  for  a  prohibition,  that  he  purchased  id 
ancient  house  with  this  seat  belonging  to  it,  to  liim  and  his  heirs,  which 
was  pleaded  below.  But  the  Court  observed,  "  This  is  enough  to  show  the 
temporal  right  is  in  (question,*'  and  a  prohibition  was  awarded. (9) 

In  Marh't  Bos  worth  {Churchwardens  of)  v.  Market  Bosworlh  {IledBf 
^D  (10),  the  churchwanlens  libcrlled  against  tht?  rector,  that  there  had  beeo, 
from  time  out  of  mind,  a  chapel  of  ease  within  their  parish ;  and  that  the 
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In  ca^es  c 
Mrription, 


(  1 )  BinUed  v.  CnUint^  Bunb.  '219. 

r*J)  Wiltrrts"  cane,  Cro.  Jac.  *J70.  Bate*i 
case,  1  Vent.  -11. 

(:J>  n\iT,15l.(b),pl..K:  i>(;4.(b),pl.n. 
J'.ilu  tivdt  \ .  Gravrs^  Hob.  *Jf»7.  2  Kol.  Abr. 
PmhtbitioHi  F). 28-1, 285.  pi.  28.  32.  liaitard 
V.  Stitcktcrll,  2  bUovr,  50,    (irtetit  case,  Cut. 

Car.  n;. 

(i)  Uiitnitty  V.  Ro»»,  \  Sid.  179.  S.  C. 
lioni.  Jiiimmrjf  or  Huwnrjf  v.  Jffute,  'J  Keb.  5. 
iiftt jifuird  \:  Fenrotc,  1   LcT.  179. 

(.'»)  Action  of  account  is  f;iven  a^aln^t 
c-xuMito:^  by  stat.  'I  Anne,  c.  IC.  h.  L'7. 
I^jrr  V.  \ap/etdrn,  Cro.  Jac.  279. 

(0^    2   ItoL  Ahr.    Prohibition  (F),  28J. 


])1.45.  SutioH*M  (Dr, )  eate,  yor,  91.  LaUU 
228.  Gbinrits  catf.  Palm.  450.  5affM*f 
(  ChaHCtUttr  of  Gloueetter)  coMtf,  GodK  39^ 
Cro.  Car.  /;5.  Ifarker  ( Dr.  )  t.  VEtttfrn 
de  Ot»,u  2  Uol.3(V;.  Sharroek  ▼.  Uourthitt, 
llaym.  (Sir  T.),  R8.  1  I-er.  125.  /«« 
V.  litau,  4  Mod.  27.  Jona  T.  Si.  Aaafk 
(BiMhop  vf\  Comb.  305. 

(7)  (Vtiehetter  ( Bishop   of)   x,  Jiarwari, 
1  T.  IL  (J50. 

(8)  Wain's  P.  C.  by  EllU,  214.  Wil- 
son's (^lir;rym:in*H  T^n\  388,  3s 9.  Rkodn 
▼.  O/irtr.  2  11.  &  W.  .*JH.       n*  tit.  pK»k 

(9)  nitchrr\.  Chethtim^  I  WUft.  17. 
( 10;  1  Ld.  Uayiu.  435. 


PROinBITION. 

*  netor  had  always  repaired  and  was  bound  to  repair  the  chancel ;  and  that,   Wai-i  *  Puo. 
illhough  the  chancel  was  then  out  of  repair,  it  ■was  not  repaired  by  the  rector.   "so'^,rL"Bor 
The  rector  having  denied  the  custom,  a  decree  was  made  for  him  that  there  bi  CKAHTin. 
was  no  such  custom,  and  his  costs  were  taxed.  Tlie  churehwardeus  moved  for 
I  prohibition,  because  it  appeared  that  the  libel  was  upon  a  custom  which  the 
defeudoDt  had  denied,  and  that  the  question  might  have  lieen  in  the  Spiritual 
Coan,  custom  or  not,  which  was  not  triable  there,  but  at  the  common  law; 
that  this  appearing  upon  the  libel,  the  Court  had  not  juri^idiction,  and  there' 
fureihat  prohibition  might  be  granted  after  sentence.  To  which  Chief  Justice 
Holl  observed,  "The  reason  for  which  the  Spiritual  Court  ought  not  to  try   JudKnieni  of 
cuMoms  is,  because  they  havedifferent  notions  of  customs,  as  to  the  time  which    F.''|'''^.''"t^" 
creates  them,  from  tiiose  that  the  common  law  hath :  for  in  some  cases  the    ihhkotiI, 
niage  of  ten  years,  iu  some  twenty,  in  some  thirty  years,  make  a  custom  in   *  Cturdwar- 
the  Spiritual  Court ;  whereas,  by  the  common  law,  it  must  be  for  time  imme-   aTu' ici  Soi- 
BMrial.  And  therefore,  since  there  is  so  much  dJiference  between  the  laws, the  ■m^A  (flcrtor 
ranmon  law  will  not  permit  that  court  to  adjudge  upon  customs,  by  which  °-' ^' 
ia  nany  cases  the  iuheritances  of  persons  maf  be  bound.     But  in  this  case, 
thit  rvoson  fails ;  for  the  Spiritual  Court  is  so  far  from  adjudging  that  there 
isanj  vuch  custom  which  the  common  law  allows,  that  they  have  adjudged 
■hat  there  has  nut  been  any  custom,  allowed  by  their  law,  which  allows  a 
leu  time  than  the  common  law  to  make  a  custom.  And  the  plaintiffs  having 
funded  their  libel  upon  a  custom,  which  was  well  grounded,  if  the  custom 
W  not  been  denied  (for  libels  there  may  be  upon  customs) ;  but  the  custom 
being  denied  aud  found  no  custom,  it  i^  not  reason  to  prohibit  the  Court  in 
aecuting  their  sentence  against  the  plaintiffs.     For  the  design  of  a  motion 
bf  a  prohibition,  is  only  to  excuse  the  plaintiffs  from  costs ;  and  there  is 
no  reason,  but  that  they  ought  to  pay  them,  since   it  appears  that  they 
k«e  vexed  the  defendant  without  cause;"  and,  therefore,  a  prohibition  was 

I   been  held,  that  if  a  modus   or  prescription  be  set   up  by  the   Where  ■ 
jaiiff,  or  pleaded  by  the  defendant  (1),  or  if  it  appeared  i 

/proceedings   where  a  modus   or  prescription  is  pleaded;  ib? plMJing* 

r(S)  to  stay  a  suit  for  a  mortuary,  unless  the  custom  has  been  denied  in  I^l'>dui. 

'■  Spiritual  Court.  (3)  Mortusty. 
It  appeared  in  Jones  v.  S/oiie  (4)  that  the  plaintiff,  the  vicar  of  N., 


EbcUcd  against  in  the  Spiritual  Court,  for  that  by  custom  time  out  of : 
ite  tican  of  N.  bad,  by  themselves  or  others,  aaid  and  performed  divine 
wrvicp  in  the  chapel  of  Cliawbury,  for  which  there  was  a  recompense,  and  that 
IxDrglected  his  duties.  The  defendant  applied  for  a  prohibition,  and  without 
traversing  this  custom,  suggested  thut  all  customs  were  triable  at 
Itv.  And  it  was  urged,  tliat  it  was  enough  for  a  prohibition,  thnt  a  custom 
'ppeared  to  charge  the  vicar  with  a  duty,  for  which  lie  was  not  liable  of 
rnniuon  right.  But  by  Chief  Justice  Holt:  "A  parson  maybe  bound  to  an 
ndcaiastical  duty  by  custom,  and  when  he  is  bound  by  custom,  the  Spiritual 
Coart  may  punish  him  if  he  neglect  that  duty  ;  the  custom  might  have  a 


,  was    A  pcTiau  may  *' 


II)  amrdaniT.  Lantailtr ( Dr.),  1  Sslk. 
B3  rmt*(Cfrr*)..7>™i,  loEiwt,  34S. 
m  4<M>.3S>IL.i5l.     Wincb.^:). 
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reasonable  commencement  by  composition  in  the  Spiritual  Court,  and  begin 
by  an  ecclesiastical  act ;  and  a  bare  prescription  only  is  not  a  sufficient 
ground  for  a  prohibition,  unless  it  concerns  a  layman  ;  whereas  here  it  is  an 
ecclesiastical  right,  an  ecclesiastical  person,  and  an  ecclesiastical  duty*  and 
the  prescription  not  denied." 

If  the  subject  of  the  suit  be  within  the  jurisdiction  of  the  Spiritual  Court, 
the  mere  suggestion  of  a  custom  in  the  pleadings  there,  if  they  do  not  go 
to  try  it,  will  be  no  ground  for  a  prohibition.  (1)  But  if  the  Ecclesiastical 
Courts  take  upon  thcni  to  determine  it,  a  prohibition  will  lie.  (2) 

The  bounds  of  parishes,  though  coming  in  question  in  a  spiritual  matter, 
can  only  be  tried  in  the  temporal  courts.  This  is  a  maxim  in  which  all  the 
books  of  common  law  are  unanimous,  though  our  provincial  constitutions 
expressly  mention  11  mites  parochiarum,  among  the  matters  quae  mer^  ad 
forum  ecclcsiosticum  pertinere  noscuntur,  and,  quae  non  possunt  ad  secnlare 
forum  aliquatenQs  pertinere,  complaining  of  this,  as  one  enoroachment, 
among  others,  which  the  temporal  courts  were  making  upon  the  spiritoal 
at  that  time.  (3) 

If  the  question  be  in  the  court  christian,  whether  a  church  be  a  parochial 
church,  or  but  a  chapel  of  ease,  a  prohibition  lies.  (4) 

If  the  vicar  of  a  parish  libel  against  another  to  avoid  his  institution  to  the 
church  of  D.,  which  he  supposes  to  be  a  chapel  of  ease  appertaining  to  his 
vicarage,  and  the  defendant  suggest  that  D.  is  a  parish  of  itself,  and  not  a 
chapel  of  e&se,  a  prohibition  will  be  granted,  for  they  cannot  try  the 
bounds  of  the  parish.  (5) 

But  Dr.  GilMon  says,  that  a  chapel  or  no  chapel  ought  to  be  tried  by  the 
spiritual  judge  ;  for  when  two  spiritual  things  are  to  be  tried,  no  prohibition 
shall  be  granted.  (G) 

Where  a  suit  was  instituted  in  the  Ecclesiastical  Courts  by  a  parson  for 
tith(*s,  and  the  defendant  pleaded  that  the  place  for  which  the  tithes  was 
sued  was  in  another  parish,  a  prohibition  was  issued,  because  the  Court 
meddled  with  tliat  which  was  out  of  their  jurisdiction,  though  the  original 
thing  be  of  their  cognisance,  and  thus  interfered  obliquely.  (7) 

If  the  suit  be  between  a  rector  and  vicar,  though  tiie  former  bean  impro- 
])riat()r,  it  must  be  tried  in  the  Spiritual  Court,  aiid  no  prohibition  will  lie. 
If  it  be  a  proceeding  to  determine  a  e.'se  of  tithes,  the  right  to  which 
depends  on  tlic  lands  lying  in  a  vill  within  the  parish,  or  in  the  other  part 
of  tlic  parish,  the  (|uestion  is  triable  in  the  Ecclesiastical  Court.  (8) 

If  the  bounds  of  two  vills  lying  in  the  same  parish  come  in  question  in 
the  Spiritual  Court,  no  prohibition  lies ;  because  such  bounds  are  triable  in 
the  Ecclesiastical  Court,  though  those  of  parishes  are  not.  (9) 


(1)  Dutent  {  Clerk)  v.  Jiohwn^  1  Hen. 
niack.lOO.   Bytrhy  v.  JVindM,  5  H.  ^  C.21. 

(2)  2  Inst.  0,5:1.  jlnnn.  J^tch,  48.  Bet- 
niffy.  PrpjtU,  y  Lev.  f>:J.  Elkiu  v.  irattell^ 
W  Bid^t.  2JU.  a  tall  n  v.  Haniem,  1  Kol.  419. 
Lercsque  tL'  mnchester"*  rajir,  1  Co.  4.1. 

(:1)  Gibson's  Cmlex,  212. 

(4)  2  Kol.  Abr.  Prohihitiou  (F),  291. 
pL  3.     Gibson's  Codvx,  213. 

(5)2  Rol.Abr.  Pro^i6i7io»(10i291.  pi.  2. 

(G)  Gibson's  Codex,  210.  Kenne*§  etue,  7 
Co.  44.    Foster  v.  Hide,  I  Kol.  332.     Stran- 


ghatn  V.  CuBingtOH^  Cro.  Elix.  228.   3  Leon. 
129.      Bmitn  v.  Piilfiy,  3  Keb.  286. 

(7)  2  RoLAbr.  Prohibititm{E),  289.pl.S. 
Uandally.  Knou>lett  Noy,  147.   Amom,  1  Vent 

3:15.    Stromg  v. ,  BuNt.   159.     Copkft 

case^    I  lard r.    406.      BriUon    ▼.    Siamd^ 
I  i«Ik.  \G6.    6  Mod.  188. 

(8)  2    Kol.  Abr.  ProkihiHtm   (A),   313. 
pi.  :;,  4,  5. 

(9)  PetUrw  Yakman,  1  Lev. 78.  Bmlkr 
V.  Vatemaiu  1  Sid.  89.  2  Kol.  Abr.  iV«M- 
hitinn  (A),  312.  pi. 7.;  f«f  «Kfc  OibMnV 
Codex,  213. 


PROHIBrnON,  lo- 

in (he  otse  of  Si.  George,  Hanover  Squarey  it  was  said,  that  the  Eccle-  Wbkn  a  Pii< 
aiasiical  Court  cannot  compel  the  rector  and  parishioners  to  concur  in  a  ^^!^^^^ 
licence  to  be  granted  for  the  erection  of  a  charity  school  on  part  of  the  bs  aRAMTsn. 
church jard ;  and  that  a  prohibition  was  granted.  (1)  — ~ 

And  where  a  defendant  was  proceeded  against  in  the  Spiritual  Court  Court  cannot 
for  a  nuisance  and  encroachment,  and  pleaded  that  the  buildings  complained  compel  rcctoi 
of  stood  upon  the  old  site  of  former  tenements  belonging  to  him,  and  did  not  ^  tojrive'i» 
pragect  further,  a  prohibition  was  likewise  granted ;  for  though  interrupting  part  of  their 
the  use  of  a  churchyard  is  properly  cognisable  in  the  Ecclesiastical  Court,  c^>>i^^y*>^ 
yet  the  bounds  of  it,  which  is  matter  of  freehold,  ought  not  to  be  deter-  ^^^^  ^l 

■ined  there.  (2)  a  churchyard 

The  Ecclesiastical  Courts  have  cognisance  of  a  way  to  a  church,  and  for  ^^  disputed. 

tot  repairing  such  way  the  parties  may  be  proceeded  against  in  the  Spiritual   ^^^.  ^ 
Court  (S)  chureh.way. 

And  where  a  parson  was  prevented  from  carrying  away  his  tithe  by  the 
ifa^ping  up  the  usual  way,  it  was  held  that  he  might  have  his  remedy  in 
tke  Ecclesiastical  Court  under  stat  2  &  3  Edw.  6.  c  13.  {^) 

Bat  if  the  question  be,  whether  he  is  to  have  one  way  or  another,  or 
vlMther  such  a  way  be  a  highway  or  not  (5),  that  question  cannot  be  tried 
ii  the  Spiritual  Court. 

If  the  churchwardens  of  a  church  sue  for  a  way  to  the  church,  which   Cburchwardi 
they  claim  to  appertain  to  all  the  parishioners  by  prescription,  a  prohibition  **^®*  J^^ 
will  be  granted ;  for  this  right  being  grounded  on  the  prescription,  is  to  be 
tried  in  the  temporal  courts.  (6) 

If  a  person  have  a  good  title  to  an  aisle,  and  the  ordinary  place  another  Intrusbnupc 
penon  therein  with  the  proprietor,  the  proprietor  may  have  his  action       ** 
vpoa  the  case  against  the  ordinary ;  and  if  he  be  impleaded  in  the  Spiritual 
Coirt  for  the  same,  a  prohibition  will  lie ;  or  if  any  private  person   sit 
thereiDy  or  keep  out  him  that  has  the  right,  or  bury  his  dead  there  with* 
OBt  his  consent,  the  proprietor  can  maintain  an  action  upon  the  case.  (7) 

But  no  such  title  can  be  good,  either  upon  prescription,  or  upon  any  new 
gnmty  by  a  faculty  from  the  ordinary,  to  a  man  and  his  heirs,  but  the  aisle 
nmt  always  be  supposed  to  be  held  in  respect  of  the  house,  and  will  always 
go  vith  the  house  to  him  that  inhabits  it.  (8) 

The  Spiritual  Court  may  proceed  for  a  disturbance  of  a  seat  upon  libels  DiaturlMiiM 
g?oanded  on  prescription,  where  the  prescription  is  not  denied,  as  in  cases  ^' ^"^^ 
br  a  modus  or  a  pension  by  prescription.  (9) 

In  LamgUy  v.  Chute  (Sir  T.)(10),  a  prohibition  was  refused  to  a  libel 
fcr^the  sole  use  of  a  pew,  to  which  the  churchwardens  would  have  ap- 
pointed another  person  than  the  person  appointed  by  the  ordinary,  because 
the  ordinary  has  jurisdiction,  and  the  churchwardens  cannot  oust  his  autho- 
rity,  when  the  privilege  is  claimed  only  for  the  defendant  and  his  family ;  and 


(t)  SlMr*i  P.IL.  by  Clive,  49.  (6)  JTtff  ▼.  Btdoe,  S  RoL  41. 

(S)  Av  T.  CrttwOt  2  Str.  1013. J^  (7)  WatM>n*s  Clergyman**  Law,  388,389. 

r  (3)  BarcUey  r,  Crookt,  March,  45.  (R)  Iluuey  v.  I.«yto»,  13  Co.  106.    Crook 

{A)  Amm,  1  Bulst.  67.    JIaUeyr,  Haliey,  ▼.  Sanuoih  S  Keb.  92.     Map  t.  Gilbert,  2 

Joon  (Sir  W.  \  2.'K).                          t'*'^-\  Bulst.  150.     Barrow  v.  Kten,  1  Sid.  361. 

(5)  Amm.  March, 45.    1  BuUt.  67.    2  Ilol.  (9)  Jacob  v.  Dathw,  2  Salk.  551.     1  Ld. 

Abr.  iVoUfrtliOT  (F),  287.  pi.  48.   S.P.  ad-  Raym.  755. 

Jidfed.  (10)  Raym.  (Sir  T.),  246. 
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if  the  plaintiff  be  grieved  by  tlic  sentence^  he  may  appeal ;  for  the  common 
law  court  can  determine  a  point  on  the  canon  law»  if  the  party  have  an 
appeal  (1) 

If  a  person  be  sued  in  the  Ecclesiastical  Court  for  a  scat  in  the  church, 
and  be  desirous  to  obtain  a  prohibition,  and  oust  the  ordinary  of  juris- 
diction,  he  must  show  such  a  legal  title  as  cannot  be  tried  in  tJie  Eccle- 
siastical Court,  which  can  only  be  by  prescription,  and  prescription  can 
in  such  case  be  no  otherwise  proved  than  by  showing  repairs ;  therefore, 
in  a  declaration  in  prohibition,  the  plaintiii*  regularly  ought  to  set  out  a 
custom  of  repairing ;  but  if  he  do  not,  and  if  the  defendant  do  not  de- 
mur, but  go  to  trial,  it  will  bo  aided  by  the  verdict^  for  the  plaintiff  ought 
not  to  have  a  verdict,  unless  he  proves  a  custom  to  repair.  (2) 

A  custom,  time  out  of  mind,  of  disposing  of  seats  by  the  churchwardens 
and  major  part  of  the  parish,  or  by  twelve  or  any  particular  number  of  the 
parishioners,  is  a  good  custom,  and  if  the  ordinary  interpose,  a  prohibition 
will  be  granted.  (3) 

But  the  churchwardens  must  show  some  particular  reason  why  they  are 
to  order  the  seats  exclusive  of  the  ordinary  ;  for  a  general  allegation,  that 
the  parishioners  have  used  to  build  and  repair  the  seats,  and  that  by  reason 
thereof,  the  churchwardens  have  used  to  order  and  dispose  of  ihenif  is  not 
sufRcient  to  take  away  the  ordinary *s  power  herein.  (4) 

It  was  held  in  Smith  v.  Wallet  (5),  that  a  Spiritual  Court  cannot  try 
the  existence  of  a  vicarage. 

If  a  man  be  admitted,  instituted,  and  inductedi  and  a  suit  be  commenced 
in  the  Ecclesiastical  Court  to  avoid  the  institution^  supposing  it  not  valid ; 
though  the  thing  be  of  their  cognisance,  yet,  because  the  induction,  which 
is  temporal,  and  gives  a  lay  right,  may  depend  upon  it^  a  prohibition  lies.  (6) 

If  there  be  a  suit  for  tithes  in  the  Ecclesiastical  Court,  and  the  tenant 
plead,  that  the  party  who  sues  is  not  incumbent,  but  that  I.  S.  is,  and  this 
plea,  because  it  goes  to  the  right  of  the  incumbency,  be  rejected,  a  pro- 
hibition lies ;  for,  by  denying  the  tenant  this  liberty,  he  might  be  twice 
charged  for  his  tithes.  (7) 

Respecting  lecturers,  the  bishop's  power  is  generally  only  to  judge  as  to 
the  qualification  and  fitness  of  the  person,  and  not  as  to  the  right  of  the  lec- 
tureship. And^  therefore,  where  the  Bishop  of  London  determined  in  favour 
of  one  of  two  rival  candidates,  and  granted  an  inhibition  and  monition  accord- 
ingly. Chief  Justice  Holt  said,  "  A  prohibition  must  go  to  try  the  right ;  it  is 
true  a  man  cannot  be  a  lecturer  without  a  licence  from  the  bishop  or  arch- 
bishop, but  their  power  is  only  as  to  the  qualification  and  fitness  of  the  person, 
and  not  as  to  the  right  of  the  lectureship ;  and  the  Ecclesiastical  Court 
may  punish  the  churchwardens^  if  they  will  not  open  the  church  to  the 
person,  or  to  any  one  acting  under  him,  but  not  if  they  refuse  to  open  it  to 
any  other."  (8) 

(1)  May  V.  Gilbert,  2  Bulst.  151. 

(2)  Stedman  t.  Hay,  Com.  368. 
00  Gibson's  Codc'i,  198. 

(4)  Watson's  Clergy man*s  Lav,  OS  9. 
Prriffravf  v.  Shretctbury  (  Churchwarden*  of), 
1  Salk.  167.  Hde  Gibson's  Codex,  1*98. 
Brahin  v.  Trediman,  *J  Kol.  24. 

(5)  I  Ld.  Raym.  587. 

(6)  Huttoni  eate.    Hob.  15.       OUver  v. 


JTustey,  Latch,  205.  JJoft*«  cotf ,  1  Bulst. 
179.  SteveM  v.  Crippt,  Lit.  165.  JBon^f 
case,  Poph.  13S.  2  Rol.  Abr.  Prokibitkm. 
(K),  282.  Clerk  (Sir  /?.)  v.  Jmttwt,  I 
Show.  10. 

(7)  Green   v.  Penilden,  Cro.  Eliz.  228. 
Pendleton  v.  Green,  3  Leon.  265. 

(8)  St,  Bartholomew's  (  Chunhwardautfy 
eate,  3  Salk.  87. 
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By  canon  91. >  "no  parish  clerk,  upon  any  vacation,  Bhall  be  chosen   Wh«h  a  P»o- 
vithin  the  city  of  London,  or  elsewhere,  within  the  province  of  Canter-  ^^^^  will  not 
bury,  but  by  the  parson  or  vicar ;  or,  where  there  is  no  parson  or  vicar  be  oramtkd. 
by  the  minister  of  that  place  for  the  time  being ;"  but  a  prescriptive  right  canon  91. 
to  the  office  of  parish  clerk  will  be  preferred  before  the  canon  ;  because   Election  of 
the  party  chosen  is  a  mere  temporal  man,  and  the  custom  is  merely  tem-  P^'*"*  "*•*■"  *• 
poral,  so  OS  the  official  cannot  deprive  him;  but  upon  occasion,  the  pa-  feJI^^eJ"  ^][^n 
rishioners  might  displace  him.  (1)  Uir. 

So  in  JermyvLi  case  (2),  where  the  rector  and  clerk  sued  in  the  Spiritual 
Court  to  have  the  clerk  established,  having  been  nominated  according 
to  the  canon,  but  disturbed  by  the  parishioners  ;  and  the  churchwardens  and 

parishioners  prayed  a  prohibition,  upou  the  surmise  of  a  custom  for  the 

veitry  to  elect ;  after  divers  motions  a  prohibition  was  granted  :  for  they 

lield  that  it  was  a  good  custom,  and  that  the  canon  cannot  take  it  away.  (3) 

Notwithstanding  he  was  admitted  without  deed.  (4) 
A  prohibition  lies  for  trying  the  right  of  naming  a  churchwarden  in  the  Election  of 

court  christian,  because  churchwardens  are  considered  as  temporal  officers  churchwarcUni, 

bj  Tarious  acts  of  parliament.  (5) 
Bat  although  the  Ecclesiastical  Court  has  no  jurisdiction  to  examine  Ecdeuattical 

churchwardens'  accounts,  it  has  power  to  compel  them  to   deliver  them  1,4"  h  **'hr'"" 

n*  (6)  wardens  to 

If  the  churchwardens  take  away  the  bells  of  a  church,  they  may  be  ^^brcr  in  their 
proceeded   against  in    the    Ecclesiastical    Courts    for    such    sacrilegious  hu  no  juriidio- 
taking  (7)  ;  although  an  action  lies  against  them  at  common  law  by  their  tion  to  ei- 
Mccewors ;   and  the  remedy  in  this   case   is  said  to  be  most  proper  in  ""*"*  *"""• 
the  Spiritual  Court,  because  at  common  law  damages  only  are  recovered,   den^iTinproT 
but  in  the  Ecclesiastical  Court  they  decree  a  restitution  of  the  thing  in  perly  taking 

ipecie.(8)  -wayUiechureh 

fws  goods. 

The  legality  of  a  select  vestry  may,  it  seems,  be  tried  incidentally  to  the   t^    ...     ^ 

principal  matter  of  a  suit  in  the  Ecclesiastical  Courts.     Thus,  in  questions  select  vestry 

of  subtraction  of  church  rate,  the  Court  having  jurisdiction  on  the  subject  .'"■y,*^  *"*^ 

nwter,  is  bound,  unless  stopped  by  prohibition,  to  proceed  to  the  trial  of  a  the  p^rbcipa?^ 

<clect  ve8tr}',by  which  the  rate  was  made,  and  it  must  be  a  prohibition  in  matUT  of  a  suit 

^e  particular  suit;   for  if  other  parties  before  the  Court  upon  the  same  iJItSd^liirblr 
qoestion    have  been   stopped  by  prohibition,  this  will  not   authorise  the 
vefiisal  of  the  Court  to  proceed  with  the  cause.  (9) 

U  a  rate  be  made  by  the  churchwardens,  after  the  majority  of  the  pa-  Church 

'■hioners  in  vestry  assembled  have  refused  to  make  a  rate  for  the  necessary  *^^**^*' 

ftptirs  of  the  parish  church,  and  proceedings  be  taken  by  the  churchwardens  Se^cluireh-''^ 

wardens. 


(1)  CmmdMi  V.  TUmtr,  13  Co.  70.     Anit^ 

(S)  Cro.Jac(>7a 

(3)  Tfnnatnd  v.  Thorpe,  2  Ld.  Ilaym. 
1507. 

(i)  Gciton  and  AtUwieh  (Parithet  of), 
S  SilL  5S6. 

(5)  WlUiamM  ▼.  Vaugkan,  1  Black.  (Sir 
K).  28.  Hex  Y.  7/arrtf  (Z>.  2>.),  .S  Burr. 
M'JO.  King*M  c€ue,  1  Kcb.51 7.  Evetiu'i  case, 
Cra  Car.  53 1 .    WarMer*M  case,  Cro.  Jac.  .5:32. 

(6)  Smikina  v.  Jiohinton,  Bunb.  217. 
SaoKdiH  V.  Ilerrimg,  ibid.  1289. 


(7)  In  WatUngUm  (Churchwardens  of) 
▼.  Starkff,  2  Salk.  547.,  a  prohibition  was 
granted  to  stay  a  suit  in  tlie  Ecclesiastical 
Court  for  taking  away  two  bells  out  of  the 
fctccplc,  for  thtiw  reasons,  that  <<  the  church- 
warden is  a  corporation,  and  the  property 
is  in  him,  and  he  may  bring  trover  at  com- 
mon law,"  et  tide  2  Inst.492.     BeUamie  x, 

,  1  llol.  255.       Gardner  v.  Parker^   4 

T.  H.  351. 

(8)  H'rlcome  v.  jAike,  1  Sid.  281. 

(9)  Goodaa  V.  Whitmore,  2  Hagg.  37S. 
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Wbsn  ▲  P&o-    in  the  Ecclesiastical  Court  to  enforce  its  payment,  a  court  of  common  law 

IIIBXTION  WILL  .|1  A.  1.*!  'x*  /i\ 

AKD  WiLL  KOT         ^»"  g^»°^  *  prohlbltlOD.  (1) 

BE  OKAMTKD.  A  causc  for  subtraction  of  church  rates  is  within  the  exceptive  part  of 

~           '  Stat.  23  Hen.  8.  c.  9.,  and  may  be  referred,  by  letters  of  request,  to  the 

subtraction  of  Court  of  Arches,  and  the  defendant  may  be  cited  out  of  his  diocese.  (2) 

church  rates  is  Where  the  validity  of  a  church  rate  is  disputed,  a  suit  for  subtraction  of 

centime  part  of  ^^^  ^^  ^^^  ^^  commenced  in  the  Arches  Court,  by  letters  of  request  from 

sut.  83  Hen.  8.  the  commissary  of  the  bishop  of  the  diocese  in  which  the  defendant  resides, 

^'  ^*  stating  that  matters  of  difficulty  may  ari^e,  and  that  the  parties  may  require 

«S^h"^  ^h^*^**^  ^^®  assistance  of  civilians,  or  counsel  practising  in  that  court  (3) 

it  disputed,  By  the  bishop's  inhibition,  during  his  visitation,  the  jurisdiction  of  his 

proceedings  commissary  is  superseded,  and  a  party  resident  within  the  commisaary'e 

menced^^e  jun^^liction  may  then  be  cited  before  the  bishop's  official  principal.  (4) 

Arches  Court,  If  a  custom  for  a  church  rate  be  pleaded  in  the  Ecclesiastical  Court»  and 

by  letters  of  ^j^g  ^^^^  admitted,  they  may  proceed  to  try  the  custom ;  but  if  denied,  a 

the  commissary  prohibition  will  lie.  (5) 

of  the  bishop  of  ^  lii^^i  ^as  exhibited  on  a  custom,  that  the  constable  of  the  town  shonld 

collect  the  rates  assessed  for  repairing  the  parish  church,  which  he  refused 

for  a  church  ^^  ^^  •  ^^^  ^^  ^  motion  for  a  prohibition,  it  was  suggested,  that  it  waa  not 

rate  is  denied^  triable  there,  whether  the  party  was  constable  and  duly  elected  or  not ;  bat 

itttic^  CourtT"  ^^®  Court  denied  the  writ,  because  this  matter  was  pleadable  there,  and  that 

Costomfor  prohibitions  ought  not  to  be  issued  unless,  upon  a  trial   of  the  matter, 

assessing  rates  the  spiritual  proceedings  interfere  with  the  common  law.  (6) 

to  repair  the  j^^  inhabitants  of  a  chapel rj',  though  they  repair  their  own  chapel,  are 

I  hab'tant    f  nevertheless  contributory  to  the  repairs  of  the  mother  church,  from  which 

a  chapelry  can  they  can  only  be  discharged  by  prescription,  for  which,  it  has  been  said,  a 

^"ly  ^  ^^'  consideration  ought  to  appear,  as  a  payment  of  so  much  to  the  repair  of  the 

prescription  church,  or  to  the  wall  of  the  churchyard,  or  to  the  keeping  of  a  bell,  or  the  like 

from  repairing  compositions,  which  are  clearly  a  discharge  (7)>  and  upon  which  a  piohi- 

*^^°7"  bition  may  be  obtained.  (8) 

Where  the  ^^^  ^^  ^®°'  ^*  ^*  ^^^'  ^  '^*  ^^^^*  power  to  a  justice  to  enforce  the  pay- 

jurisdiction  of  ment  of  a  sum  under  10/.  due  upon  a  church  rate,  where  the  validity  of 
ai?a)urt""''*t  *^^  ^*'®  ^^  "^*  **^"  questioned,  nor  the  liability  of  the  party,  takes  away 
affected  by  sut.  the  jurisdiction  of  the  Ecclesiastical  Court  in  such  cases.  But  if  the  vali- 
53  Geo.  3.  ^[^y  q|.  liability  be  in  question,  the  Ecclesiastical  Courts  have  jurisdiction, 

though  the  party  has  not  been  summoned  before  a  justice.  Therefore, 
where  a  party  not  having  been  summoned  before  a  justice,  was  libelled  in 
the  Consistory  Court  for  a  sum  which,  on  the  face  of  the  proceedings,  was 
less  than  10/.,  due  upon  a  church  rate,  and  sentence  was  given  against  him, 
the  Court  of  King's  Bench  refused  to  grant  a  prohibition,  upon  the  ground 
that  the  validity  of  the  rate  was  questioned  in  the  proceedings  in  the 
Ecclesiastical  Courts.  And  afterwards,  it  appearing  by  more  particular 
reference  to  the  pleadings  themselves,  that  they  did  not  disclose  whether  or 


(1)  Vde^y,Burder  (inerror),  13  A.  &  E.  (5)  Dun    v.    Coatei,  1  Atk.  S88.     Bftr- 
265.                                                                       fey  V.  Windut^  5  B.  &  C.  1. 

(2)  JoUy  V.  Bainu^  4  P.  &  D.  224.    5  (6)   Goddin  v.  WainwrighU  Hardr.  51a 
Jurist,  22.  (7)  Gibson*s  Codex,  197. 

(3)  Ibid.  (8)  Pwter   v.     EdnumdM,    2    Rol.    865. 

(4)  Reg.  v.  Thongood^  3  P.  &  D.  629.       AMton  {Parithof)  ▼.  OutU-birmUl^  Cktfd^ 
4  Jurist,  937.                  .  Hob.  66. 
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flol  the  validity  was  questioned,  this  court  held,  that  that  circumstance  Wben  a  Pi 

alone  did  not  authorise  a  prohibition.  ( 1 )  T^ill^I 

It  seems  doubtful,  where  a  church  rate  has  been  made  for  the  repayment  be  oeamtsd. 

of  money  borrowed  under  certain  acts,  and  a  parishioner  who  refuses  to  ~ 

.  t  «i  «».  .n.  .1  where  a 

pay  the  rate,  on  the  ground  that  sumcieot  notice  of  borrowmg  the  money  libelled  part; 

was  not  given  to  the  parish  under  those  acts,  has  been  libelled  in  the  !>"*  refused  i 

Arches  Court,  whether  the  Court  of  Queen's  Bench  has  jurisdiction  to  pro-  ^^  be!»ui 

bibit  the  court  below,  after  the  libel  has  been  adnutted  to  proof,  but  before  certain  statui 

ientcnce.(2)  hare  not  bee 

^    ^  complied  wii 

Prohibition  lies  to  stay  a  suit  for  fees  of  chancellors,  apparitors,  proctors^  p       ^  . 

or  parish  clerks,  or  registrar8^(3),  because  such  fees  are  demands  pro  opere  celion,  appa 

et  labore,  and  are  properly  determinable  at  common  law ;  and  such  fees  *®^  u"?^^" 

cannot  be  settled  by  the  canon  law,  because  the  denial  of  just  fees  is  a  or  registrars 
di«eisin.  (4) 

The  Spiritual  Court  can  order  a  proctor  to  refund  money  which  is  Proctor  can 

improperiy  in  his  hands.  (5)  refund^mon! 

Prohibition,   as  previously  observed,  lies  to  the  Ecclesiastical  Court  if  j^  ^is  hands, 

it  proceed  to  hear  exceptions  at  the  suit  of  a  legatee,  to  an   inventory  Ecclc&iastici 

exhibited  by  an  executrix.  (6)  Court  proc© 

And  In  re  Inman  (7),  upon  an  application  for  a  prohibition,  to  prevent  ^ccmionTa 

the  Ecclesiastical  Court  from  granting  administration  with  the  will  an-  the  suit  of  ■ 

Mied  in  the  case  of  a  testamentary  appointment  by  a  married  woman  !®R**^<^  ^  " 

•^         *^  •'  inventory 

voder  a  doubtful  power,  the  party  was  ordered  to  declare  in  prohibition.  exhibited  bj 

If  a  legatee  take  a  bond  from  the  executor  for  payment  of  the  legacy,  ei^ecutrix. 

ind  afterwards  sue  him  in  the  Spiritual  Court  for  the  legacy,  a  prohibition  granting 

wfll  be  granted ;  for,  by  taking  the  obligation,  the  nature  of  the  demand  is  uq^^  ^  ^^ul 

changed,    and  it  becomes  a  debt  or  duty  recoverable  in  the  temporal  Ail  power. 

eourtl.  (8)  Legatee  tak 

Where  a  suit  was  instituted  in  the  Spiritual  Court  to  obtain  a  general  executor  ^ 

probite  of  the  will  of  a  woman^  made  during  her  coverture,  with  the  assent  afterwards 

of  the  husband,  and  the  wife  had  survived  him,  a  pj-ohibition  was  granted ;  ["'"^  ^?'  ^^ 

for,  by  granting  that  probate,  the  Spiritual  Court  would  be  giving  effect  Ecclesiastici 

to  a  will  which,  by  the  general  rules  of  law,  could  not  have  effect ;  for  the  Court, 
husband  could  not  by  any  assent  enable  his  wife  to  dispose,  by  will  made 
daring  the  coverture,  of  property  which  she  might  acquire  after  his  death, 
but  only  of  property  over  which  he  himself  had  a  disposing  power.  (9) 


(1)  mtkrtU  T.  Bodenham,  4  A.  &  E.  433. 
5  DowL  P.  C.  120. 

(2)  Bh^  T.  Harwood,  3  N.  &  P.  577. 

(3)  Morton,  v.  Wilum^  1  Mod.  167.  Pol- 
^  V.  Gtmrd,  1  Ld.  Raym.  703.  Clerk  v. 
^10  Mod.  261.  Cottingham  v.  Loftt, 
•*>«t  272.  Anmu  12  ibid.  583.  BaUard  v. 
^^fftard^  I  Salk.  333.  Johnson  v.  Oxtnden^ 
<  Mod.  255. 

(4)  Ptarwon  v.  Oimptom  2  Doug.  629. 

(5)  MorrU  t.  Gardner,  1  Dowl.  P.  C. 
524. 

(6)  Griffiths  V.  Anthony,  5  A.  &  £.  623. 
5  Dowl.  P.  C.  223. 

(7)  1  Scott,  N.  R.  379. 

(8)  Goodwin  r.  tPoot/iryii,  Yvlv.39.  Luke 
».  Aideme,  2  Vem.  31.  Gardner* t  ease,  2 
HoL  16a    Barker  t.  May,  9  B.  &  C  489. 


(9)  Scammeil  v.  Wtlkinton,  S  East,  559. 
And  see  further  as  to  suits  of  prohibition 
in  causes  testamentary,  Marque$M  de  Win* 
Chester's  ease,  6  Co.  23.  (a).  Case  de  Orphans 
de  Londres,  5  ibid.  73.  (b).  Smallwood  v. 
Brickhouse,  2  Mod.  316.  Suits  respect* 
ir>g  marriage,  Harrison  v.  BurweU{D.  D.), 
Vaugh.  207.  220.  Hicks  r.  Harris,  Comb. 
200.  CoUefscase,  Jones ( Sir T.), 2 13.  Anon, 
2  Mod.  314.  Suits  relating  to  the  making 
of  church  rates,  F.  N.  13.  50.  Jeffrey*s 
case,  5  Co.  67.  (b).  Holland  v.  Kirton,  2 
Hoi.  463.  Anon.  Poph.  197.  Robert's 
ease,  Ilctl.  61.  Anon,  I  Vent  367.  SuiU 
for  the  payment  of  church  rates,  Thurs* 
field  V.  Jones,  Jones  (Sir  T.),  187.  Wai- 
kins  V.  Seaman^  2  Lutw.  1019.  Wood- 
ward's  ease,  3  Mod.  21 1.    Comb.  132.    Batt 
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If  a  person  be  sued  in  the  Spiritual  Court  for  that  which  would  at  com- 
mon law  support  an  action  of  debt,  trespass,  case,  or  trover,  a  prohibition 
wiil  be  granted.  Thus,  a  prohibition  was  granted  to  stay  a  suit  in  the 
Spiritual  Court  for  breaking  open  a  chest  in  the  church,  for  taking  away 
the  title  deeds  of  the  advowson,  because  for  such  an  asportation  trespass 
or  trover  could  have  been  maintained  in  the  temporal  courts.  (1) 

So,  if  A.  call  B.  whore  and  thief,  the  action  shall  be  sued  at  common 
law ;  and  B.  cannot  libel  against  A.  in  the  Spiritual  Court  for  the  word 
whore,  and  have  an  action  at  law  for  the  word  thief.  (2)  So,  if  A.  say  of 
B.  you  are  a  bawd,  and  thou  keep  a  bawdy-house ;  the  keeping  a  bawdy- 
house  being  a  matter  indictable  at  common  law,  makes  the  matter  of 
temporal  cognisance ;  but  calling  '*  whore  "  or  **  bawd  '*  only,  is  punishable 
in  the  Ecclesiastical  Courts.  (8) 

When  a  suit  is  instituted  in  the  Spiritual  Court  for  defamation,  and  the 
defamatory  words  are  libelled  as  forming  one  article  of  charge,  and  the 
sentence  appears,  on  the  face  of  it,  to  have  proceeded  upon  all  the  words 
complained  of,  a  prohibition  will  be  issued,  if  part  of  the  words  contain 
imputations  for  which  an  action  at  common  law  would  lie,  though  other 
parts  contain  matter  which  is  properly  of  ecclesiastical  cognisance. 

If  in  cases  of  defamation  the  Spiritual  Courts  have  concurrent  juris- 
diction with  the  temporal,  and  a  spiritual  person  be  aggrieved,  it  applies 
only  where  the  party  is  affected  in  his  ecclesiastical  character.  Not, 
therefore,  where  a  clergyman  is  defamed  as  having*  indecently  assaulted 
a  woman  on  the  highway.  (4*) 

But  on  a  motion  for  a  prohibition  for  saying  of  a  parson  that  he  preaches 
nothing  but  lies  and  malice  in  the  pulpit,  on  suggestion  that  these  words 
were  actionable  at  common  law,  the  Court  refused  to  grant  it ;  for  such 
words  concerning  and  relating  to  an  ecclesiastical  person  and  in  an 
ecclesiastical  matter,  were  fit  to  be  tried  by  the  Spiritual  Court.  (5) 

Where  the  words  were,  '*  You  are  known  by  the  name  of  bawdy  Nell,  and 
do  live  with  another  woman's  husband ; "  and  an  action  being  brought  at 
law  for  these  words,  grounded  on  a  special  damage  sustained  by  the  defend- 
ant's speaking  them,  and  also  a  suit  in  the  Ecclesiastical  Court,  an  appli- 
cation was  made  for  a  prohibition ;  because,  being  actionable  at  law^  by 
reason  of  the  special  damage,  the  party  ought  not  to  be  twice  punished 
for  the  same  offence;  but  the  Court  refused  to  grant  a  prohibition. (6) 

The  punishment  for  defamation  is  discretionary  in  the  Ecclesiastical 
Court.  Therefore,  where  a  defendant  was  sentenced  to  acknowledge,  that 
he  believed  the  life  and  conversation  of  a  woman,  whom  he  had  defamed^ 
to  be  **  sober,  chaste,  and  honest,"  at  the  time  of  doing  the  penance,  the 
Court  of  King's  Bench  held,  that  the  Ecclesiastical  Court  had  not  exceeded 
its  jurisdiction.  (7) 


T.  Crou,  1  Salk.  164.  Dawson  v.  Wilkin- 
son, C.  T.  H.  381.  Andr.  11.  Hex  v. 
Hawmih  {Chapelwardena  of),  12  £ast,  556. 
Lanchester  v.  Thompton,  5  Madd.  4.  Suits 
relating  to  churchwarden's  accounts,  Wiain- 
Wright  v,  Bagshaw,  2  Str.  974.  Suits  re- 
specting the  occupation  of  pew«,  Byerlty  v. 
VTinduM,  5  B.  &  C.  ].  7  D.  &  R.  564. 
(I)  Gardntr  ▼.  Parker^  4  T.  K.  351. 


(2)  2  Rol.  Abr.  Prohibition  (N),  »S. 
pi.  3,  4.  GalliMandr.  Bigamd,  S  LcL  Raym. 
809. 

(3)  Galizard  v.  Bigauli,  2  Salk.  552. ;  <f 
vide  2  Inst.  488. 

(4)  J:ransy.G»yn(aerk)j5Cl,  B.  844. 

(5)  Cranden  v.   JFaldenj  3  Lev.  17. 

(6)  Koatu  V.  Brown,  2  IxL  Rjiyni.  IIOI. 

(7)  Birch  v.  Brown,  I  DoirL  P.  C  395. 
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Spiritual  Courts  have  no  jurisdiction  as  to  crimes  and  capital  offences,  Whxn  ▲  Pbo- 
10  as  to  punish  persons  guilty  of  treason,  felony,  or  other  offences,  which  j^^j^^^^^ 
are  cognisable  in  the  king's  temporal  courts.     Thus,  if  the  Spiritual  Court  be  gramtki). 
proceed  against  a  man  for  writing  a  libel,  a  prohibition  lies ;  for  this  is  an   Soirituid Courts 
offence  indictable  at  common  law.  (1)    But  a  spiritual  person  may,  espe-  have  no  juris- 
cially  after  a  conviction  for  a  criminal  offence  at  common  law,  be  pro-  diction  m  to 
eeeded  against  pro  salute  animse,  and  in  order  to  a  deprivation.  (2)    And  capital offencci. 
this  jurisdiction  has  been  granted  to  them  from  a  necessity  of  purging  jjid 
their  body  of  all  scandalous  members.     But   they  cannot  inflict  a  coI« 
lateral  punishment  for  such  matters  as  are  only  indictable  at  common  law ; 
and  if  they  take  upon  them  to  do  so,  a  prohibition  lies.  (3) 

If  a  clerk  be  convicted  of  homicide  or  manslaughter,  and  afterwards  A  derk  con* 
libelled  against,  the  libel  ought  not  to  charge  that  he  is  an  homicide,  or  J^^  orman"*^ 
tktt  he  is  guilty  of  manslaughter,  &c,  and  if  it  do,  a  prohibition  lies.    But  ilaughtcr. 
the  regular  way  is  only  to  charge  that  he  was  convicted  of  homicide,  &c.,  and 
10  the  sentence  of  deprivation  ought  to  be  grounded  on  the  conviction  In  the 
temporal  court,  without  any  further  examination  of  the  matter,  by  which 
the  verdict  there  given  is  not  to  be  impeached,  but  affirmed.    And  though 
tile  person  convicted  desire  that  he  may  be  admitted  to  his  defence  in  the 
Spiritual  Court,  to  prove  his  innocency  against  the  verdict,  yet  this  is  not  to 
he  allowed  him,  because  this  would  be  to  impeach  in  an  improper  court  a 
lentence  given  in  a  proper  court.  (4') 

If  a  matter  of  ecclesiastical  cognisance  be  made  felony  or  treason  by  act  Matter  of 
of  parliament,  the  Spiritual  Courts  (unless  there  be  a  saving  of  their  jurisdic-  «®cle8iaitical 
tioninsuch  statute)  cannot  take  cognisance  thereof,  nor  of  any  defamation  made  felony  or 
in  reUtion  thereto.  (5)  <"»«>«  ^7 

Where  a  libel  was  exhibited  in  the  Ecclesiastical  Court  against  a  woman 
cania  jactitatiouis  maritagii,  and  she  suggested  that  the  person  libelling  jng  bigamy  by 
ns  indicted  at  the  Old  Bailey  sessions  for  marrying  her,  he  then  having  ber  husband, 
a  wife  living,  contrii  forraam  statuti,  and  that  he  was  thereupon  convicted, 
and  had  judgment  to  be  burnt  in  the  hand;  that  being  tried  by  a  jury  and 
a  court  which  had  a  jurisdiction  of  the  cause,  and  the  marriage  found,  a 
prohibition  was  prayed  and  granted.  (6) 

The  Ecclesiastical  Courts  cannot  punish  or  hold  plea  pro  reformatione  Perjury. 
Boram  in  case  of  legal  perjury,  or  pro  Isesione  iidei  in  a  temporal  matter; 
*<i  that  tlie  party  will  pay  a  debt,  make  a  feoffment,  &c.     So,  if  a  jury 
give  a  false  verdict,  they  cannot  be  punished  for  this  in  the  Ecclesiastical 
Courts.  (7) 

But  for  perjury  in  their  own  courts,  and  in  matters  in  which  they  have 
cognisance,  as  matrimony,  tithes,  testaments,  &c.  they  may  punish,  and  no 
prohibition  lies.  (8) 

If  a  layman  forge  orders  and  obtain  a  bencfice,  for  which  he  is  prosecuted   A  layman 
"»  the  Ecclesiastical  Court  in  order  to  deprivation,  the  writ  will  not  be  ^'*'«*"R  **r^«" 

*^  and  acquirmg  a 

benefice. 


(0  itfaoM.  Comb.  71.  (4)  Searle*s  eat.  Hob.  ISl.  288.      Cro. 

(2)  Frtt  (X>.  jD.)  v.  Bwyoyne,  5  B.  &  C  Jac.  430. 

*».  (5)  Hig^on  v.  Ctppimger,  Jones  (Sir  W.). 

(3)  Keilw.  181.      Dyer,  293.       Searh'*  320. 

"*»  Cro.  J«c.   430.      'laytom   r.    Graiigt^  (6)  Boyle  v.  Boylty  3  Mod.  1 C4. 

Marcfc,    174.       Searie    ▼.    WiUiams,    Hob.  (7)  F.  N.  B.  42.      2  Itol.    Abr.  P/oAi- 

^-     Tbmnaend  v,  Thorpe,  2  LcL    Uaym.  hition  (H),S04.  pi.  9. 

'^.,  (8)  i^Aoa.  Jenk.  184.     Keilw.  .'id.  (b). 
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issued,  for  the  forgery  is  touching  an  eoclesiastical  matter^  and  he  is  suable 
there  for  it,  in  order  to  his  deprivation  only.  (1) 

If  a  presentment  be  made  by  the  churchwardens  of  a  parish  in  the  Eccle- 
siastical Court,  that  J.  S.,  a  parishioner,  is  a  railer  and  sower  of  discord 
among  the  neighbours^  a  prohibition  lies ;  for  this  belongs  to  the  leet,  and 
not  to  the  Spiritual  Courts  unless  it  was  in  the  church.  (2) 

The  Ecclesiastical  Courts  have  in  some  instances  a  concurrent  jurisdio- 
beating  a  cler-  tion  with  the  temporal  courts,  as  in  laying  violent  hands  on  a  derk,  a 
^^'"^^  pension  by  prescription,  &c.  (3)  So  that  if  a  clergyman  be  beaten,  an  action 

at  law  lies  for  the  battery ;  as  also  a  suit  in  the  Spiritual  Court  for  irreve- 
rence to  his  character.  But  such  proceedings  in  the  Ecclesiastical  Court 
must  be  pro  salute  animse,  and  to  punish  the  sin,  not  to  recover  damages.  (4) 

If  a  clerk  be  arrested  by  process  of  law,  he  cannot  for  this  sue  in  the 
Ecclesiastical  Court  (5) ;  and  if  a  person  be  proceeded  against  for  defamation 
in  the  Spiritual  Court  for  giving  evidence  in  a  court  of  justice^  he  may  have 
a  prohibition.  (6) 

If  a  clergyman  be  only  assaulted,  no  remedy  can  be  had  in  the  Spiritval 
Court,  but  only  in  the  common  law  courts.  (7) 

So,  if  one  be  sued  in  the  Ecclesiastical  Courts  for  laying  violent  hands  on 
a  clergyman,  the  party  being  an  officer  or  constable,  may  suggest,  that  the 
plaintiff  made  an  affray  upon  another,  and  that  he,  to  preserve  the  peaoe^ 
laid  hands  on  him,  and  so  have  a  prohibition.  (8) 

Under  stat  5  &  6  Edw.  6.  c.  4'.  against  brawling.  See,  in  a  ohareh  or 
churchyard,  it  has  been  held,  that  he  who  strikes  another  in  a  churdt 
or  churchyard,  cannot  justify  or  excuse  himself  by  showing  that  the  other 
assaulted  him.  (9)  But  he  may  justify  in  laying  hands  on  a  clerk  in  any 
other  place  (10) 

Also  it  is  said,  that  though  the  crime  of  laying  violent  hands  on  a  clergy- 
man be  within  the  express  words  of  the  statute  of  Circumspecte  agatia,  that 
the  party  is  not  punishable  in  the  Spiritual  Court  before  he  is  found  guilty 
in  a  temporal  court ;  and  that  if  he  be  proceeded  against  sooner,  a  pro- 
hibition lies.  (11) 

The  Stat.  27  Geo.  3.  c.  44.  limiting  the  proceedings  in  the  Ecclesiastical 
Court  for  fornication  and  incontinence  to  eight  months  from  the  offence 
committed,  applies  to  proceedings  against  fornicators,  whether  laymen  or 
clergymen,  pro  salute  animee.  (12) 

A  prohibition  will  go  to  an  Ecclesiastical  Court  as  to  proceedings  upon  a 
charge  of  fornication  committed  more  than  eight  months  before,  for  reform- 


Sut.  27  Gea  3. 
c.  4-1.  applies 
to  laymen  and 
clergymen. 


(1)  Slader  v.  Smalbrooke,  1  Lev.  138. 
1  Sid  217.  SmaUbrooky.  Slaughter,  iKeb. 
721.  762. 

(2)  2*Rol.  Abr.  Prohibition  (F),  286. 
pi.  45.  Smith  v.  PdnneU,  Hob.  246.  Hetl. 
132. 

(3)  Lincoln  (^Bishop  of)  v.  Smith,  1  Vent.S. 
Anon,  ibid.  120.  Ibid.  265.  Jonet  v. 
Stone,  1  Ld.  Raym.  578.  2  Salk.  550. 
Parker  v.  Clerk,  6  Mod.  252. 

(4)  2  Inst.  492.  9  Edw.  2.  st.  L  c.  6. 
Stephens'  Ecclesiastical  Statutes,  35.  Kelley 
V.  Walker,  Cro.  Eliz.  655,  CoUim  y.  Jestot, 
6  Mod.  156.  St,  Man'i  {Abbot  of)  cote, 
4  Co.  20.  (a). 


(5)  2  Inst.  492. 

(6)  Bro.  ProhibitioHt  SI.  Ruf  ▼.  Bri§^ 
2  Bulst  296.  Anjild  v.  FevoriU,  1  R0L6I. 
Webb  V.  Cook,  Cro.  Jac.  535. 

(7)  PrywCt  ease,  6  Bac  Abr.  Ph)Mitum 
(I),  596. 

(8)  2  Inst.  608. 

(9)  Francet  r.  Ley,  Cro.  Jac  367. 

(10)  KelUys.  Walker,Uoon  {JSai  F.},915. 
Cro.  Eliz.  655, 

(11)  Rigaut  V.  GdUfard,  7  Mod.  8a 

(12)  Free  {D,  D,)  v.  Rurgoyne  (mcrrvr),' 
2  Bligh,  N.  S.  65.  6  B.  &  C.  538. ;  tt  vMv 
S.  C.    Ibid.  27.     6  Ibid.  400. 
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ation  of  mannera,  but  a  consultation  will  be  avarded  at  to  prooeedingt  for  Wmz>  a  Pso< 
deprivation.  (1)  «..moN  w.tL 

"  **        V*^  AND  WILL  NOT 

But  a  proceeding  in  the  Ecclesiastical  Court  against  a  clergyman  on  the  bk  oramtio. 
ground  of  fornication,  for  the  purpose  of  deprivaUon^  suspension,  or  other 
punishmenty  merely  clerical,  is  not  within  the  statute.  (2) 

If  a  parish  clerk  be  guilty  of  scandalous  offences  which  are  punishable  at  parish  clerk 
eommon  law,  yet  he  may  be  proceeded  against  in  the  Spiritual  Court  in  ^^^y  ^'^°* 
order  to  a  deprivation,  though  his  office  be  for  life.  (3) 

In  case  of  criminal  conversation  with  a  man's  wife,  an  action  lies  at  Adultery. 
eommon  law,  in  which  the  husband  recovers  damages  (4<),  and  the  offender 
is  likewise  punishable  in  the  Ecclesiastical  Court  for  adultery. 

So,  in  case  of  a  lewd  woman  who  has  a  bastard  chargeable  on  the  parish,  Ineontinenej. 
though  by  the  statute  7  Jac.  1.  c.  4.  she  is  to  be  sent  to  the  house  of  cor- 
rection, yet  she  may  be  proceeded  against  for  incontinency  in  the  Spiritual 
Court  (5) 

Bat  where,  during  the  pendency  of  an  action  for  assault  and  battery  with 
intent  to  ravish  the  wife  of  another,  the  husband  also  libelled  the  aggressor 
iB  the  Ecclesiastical  Court,  for  having  solicited  the  chastity  of  his  wife, 
iiid  which  appearing  on  the  pleadings,  it  was  held,  that  a  prohibition 
ought  to  be  granted ;  for  that  this  being  an  attempt  and  solicitation  to 
iseootinence,  coupled  with  force  and  violence,  it  did,  by  reason  of  the 
fofoe,  become  a  temporal  crime  in  toto.  (6) 

A  writ  of  prohibition  will  not  be  granted  if  the  wrong  be  immaterial :   Prohibition 
thtt,  m  BuUerworth  v.  Walker  (7)  Lord  Mansfield,  when  discharging  a  rule   "^'^^^  ^^  ^ 
for  a  prohibition,  observed,  *'  The  ground  we  go  upon  is,  that  a  prohibition  ^^  conse- 
viU  not  be  material."  quences  will 

A  prohibition  to  an  Ecclesiastical  Court,  in  a  cause  which  is  clearly  of  "^^  ^  in^^     • 
cedttiastical  cognisance,  does  not  lie  where  there  has  been  an  irregularity  ^^^^^  o7pnic^ 
iv  tiie  practice,  because  the  temporal  courts  cannot  take  notice  of  the  tice. 
pnctice  of  the  Ecclesiastical  Courts,  or  entertain  a  question  whether^  in 
tty  particular  cause  admitted  to  be  of  ecclesiastical  cognisance,  the  prac- 
tice has  been  regular.  (8)    In  fact,  the  only  instances  in  which  the  tem- 
pond  courts  can  interfere  to  prohibit  any  particular  proceeding  in  an 
weiesiastical   suit,  are  those  in   which    something  is   done   contrary  to 
tlte  general  law  of  the  land,  or  manifestly  out  of  the  jurisdiction  of  the 
eonrt  (9) 

Where  a  significavit  of  the  sentence  of  an  Ecclesiastical  Court  having  Where  no  good 
^^^^  set  aside  by  the  Court  of  Chancery,  in  consequence  of  an  ambiguity  »gn>^f*^it 

•'  L  o      y    could  usue  on  a 

appearing  in  the  sentence,  and  no  subsequent  proceedings  having  been  defective  sen- 
t^en,  and  there  appearing  no  intention  to  proceed,  the  Court  refused  an  tence. 
plication  for  a  prohibition,  on  the  ground,  that  no  good  significavit  could 
i*Qe  on  such  a  defective  sentence.  (10) 

(1)  Prte  (I).D,}  ▼.  Burpopu  (inerror\  (5)  liiffaui  ▼.  GaBisard,  7  Mod.  80. 

SBligh,  K.  &  65.     6  B.  &  C.  538. ;  et  vidt  (6)  Ibid.  nom.    GaUzttrd  v.  Bipmdi,  2 

&  C.  Ibid.  27.     5  Ibid  400.  Salk.  552.    S.  C.  nom.  GaUitandy.  Rigamd^ 

(S)  Ibid.  2  Ld.  Kajro.  809.  jmtt,  1(X>1. 

(3)  Townaend  v.  Thorpe,  2  Ld.  tUym.  (7)3  Burr.  1689. 

1507.    Fitxg.  189.  (8)  Exp,  Smyth,  3  A.  &  £.  719. 

(4)  rtmngr.  Pridd,  Cro.CAr.89.    Hyde  (9)  Ibid. 

\Jinor,  Cro.  Jac.  538.     Amm,  Jones  (Sir  (10)  BodaJutm  v.  Ricketh,  2   H.  &  W. 

^•),«a  132. 
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Judgment  of 
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Tbe  Court  of  KiDg*s  Bench  refused  a  prohibition  on  application  of  the 
inhabitants  of  Dorsetshire  to  restrain  the  justices  of  the  county  from  pulling 
down  an  old  bridge  before  the  new  one  was  passable,  the  application  being 
a  novel  one,  and  the  parties  having  a  remedy  by  indictment  if  the  act  were 
a  nuisance.  (1) 

Where  the  suit  is  cognisable  by  the  Ecclesiastical  Court,  it  will  be  pre- 
sumed by  the  temporal  courts,  that  they  will  administer  the  law  correctly; 
thus,  in  Griffin  v.  Ellis  (2)  Lord  Denman  observed,  **  This  was  a  decla- 
ration in  prohibition  to  the  Court  of  Arches,  to  prevent  an  enforcement  of 
^  church  rate. 

"  The  proceedings  in  the  court  christian  arc  set  out,  and  show  a  rate 
duly  made  in  consequence  of  a  vote  of  vestry,  October  29th,  1834,  by 
churchwardens,  with  assent  of  the  parishioners,  and  good  on  the  face  of  it. 
The  plaintiffs  in  prohibition,  sued  in  the  court  christian,  put  in  a  defensive 
allegation  that  the  rate  was  designed  to  be  applied  to  paying  off  debts  pre- 
viously incurred ;  in  answer  to  which,  the  churchwardens  allege  that,  on 
the  17th  October,  1833,  a  vestry  was  convened  to  consider  of  a  church 
rate,  the  church  requiring  repair,  and  an  estimate  of  the  sum  required  laid 
before  it;  but  the  meeting  was  adjourned  for  a  year,  and  no  church  rate 
granted,  whereby  the  churchwardens  were  obliged  to  incur  debts ;  and,  at  & 
subsequent  meeting,  the  vestry  came  to  a  resolution  to  impose  the  present 
rate  in  order  to  pay  the  debts  so  incurred,  which  were  expressly  sanctioned 
by  the  vestry.     This  responsive  allegation  the  Court  of  Arches  admitted. 

'*  Various  points  were  made:  1.  Whether  the  rate,  being  in  its  form  regu- 
lar  and  lawful,  was  vitiated  by  any  design  to  employ  in  any  manner ;  for, 
if  tlie  employment  of  it  should  be  unlawful,  appeal  might  be  made  against 
the  churchwardens'  accounts.  2.  Whether  this  rate  is  bad,  as  being  retro- 
spective! under  the  peculiar  circumstances  of  the  case,  the  debt  having  been 
incurred  by  the  neglect  of  tlie  parish  to  vote  a  church  rate  when  wanted, 
as  was  admitted  by  the  vote  of  vestry  afterwards,  when  tiie  debt  was  ex- 
])rcssly  sanctioned.  3.  Whether,  even  if  these  defects  sliould  be  held  fatal, 
tliey  entitled  the  plaintiff  to  his  writ  of  prohibition,  which  assumes  the 
court  christian  to  have  exceeded  its  jurisdiction,  or  were  only  grounds  of 
appeal,  the  suit  itself  being  matter  of  ecclesiastical  cognisance,  and  the 
defence  stated  being  such  as  that  court  is  able,  and  indeed  bound,  to  give 
effect  to,  if  valid  in  point  of  law. 

<*  On  this  last  ground,  on  the  authority  of  many  cases,  we  think  that 
the  demurrer  must  prevail,  and  a  consultation  be  awarded. 

<*  It  has  been  oflen  held  that  an  erroneous  judgment  on  matters  within 
the  cognisance  of  the  court  christian  will  not  entitle  to  prohibition,  but 
only  to  appeal.  If,  on  appeal,  their  sentence  should  be  of  such  a  nature 
as  to  show  a  defect  of  jurisdiction  on  the  face  of  the  proceedings,  ap- 
plication to  prohibit  may  then  be  made.  In  the  mean  time,  we  must 
presume  that  the  court  christian  will  correctly  administer  the  law. 

**  The  case  of  Chesterton  v.  Farlar  (3),  lately  before  the  judicial  com* 
mittee  of  the  privy  council,  cited  for  the  purpose  of  proving  this  rate 
illegal,  was  decided  by  that  court  as  a  superior  Spiritual  Court  on  appeaL 


(I)  2?ex  1.  Dorset  {Justicet  of),  15  East, 
594. 


(2)  11  A.  &  E.  743 

(3)  1  Curt.  345.  3G7.  371. 
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And  the  case  of  BreUell  v.  Wilmot  (1),  on  which  Chesterton  v.  Farlar  was  Whin  a  Peo- 
mainlj  founded,  occurred  also  in  the  Court  of  Arches,  on  appeal  from  the 
Consistorj  Court  of  London." 

Where  the  plaintiff  declared,  in  prohibition,  that  he  had  been  libelled  by 
the  defendant  in  a  Spiritual  Court,  for  non-payment  of  a  church  rate,  and 
that  he  had  excepted  to  the  libel  on  different  grounds,  one  of  which  was,  as 
to  the  construction  of  an  act  of  parliament,  and  averred  that  the  excep- 
tions were  not  the  subject  of  ecclesiastical  cognisance,  and  therefore  prayed 
for  a  writ  of  prohibition :  it  was  held,  that  he  had  shown  no  ground  for 
prohibition,  as  it  did  not  appear  that  the  court  below  was  proceeding  to 
decide  on  the  act  of  parliament,  or  that  it  would  decide  contrary  to  the 
common  law.  (2) 

If  the  Court  of  Chancery  and  the  Spiritual  Courts  have  a  concurrent  Whxrk  thk* 
jarisdiction,  the  Court  of  Chancery  will  not  hinder  the  Spiritual  Courts,  if  Ju»i»i>ictioms 

ARK  CONCUR* 

first  possessed  of  a  case,  from  proceeding  in  it.  (3)     The  temporal  courts  ^^^^  ^g, 

Uve  held  a  similar  doctrine,  or  (if  the  expression  concurrent  jurisdiction  Spiritual 

be  not  strictly  applicable  to  courts  existing  for  different  purposes)  they  have  ^®^'**» "  ***" 

refused  a  prohibition  where  the  whole  matter  of  the  issue  has  been  under  Cask,  will  not 

the  cognisance  of  the  spiritual,  as  well  as  of  the  temporal  courts.     Thus,  *'  hindkrkd 

...  °  .  .  1     A  .  1         «     .    .  1    ^  11        FROM  PROCKXl>« 

tithes  after  severance  have  been  sued  for  m  the  spiritual  Courts,  though  ^^^  ,„  |,^ 
liable  also  to  an  action  for  trespass.  (4)  Tithes  after 

Where  executors  have  given  a  bond  for  a  legacy,  the  obligee  has  been  held  severance, 
not  to  be  debarred  by  acceptance  of  the  bond  from  suing  in  the  Spiritual  Wlicn  ezecu- 
Court  for  a  legacy.  (5)     A  suit  has  been  permitted  to  be  instituted  in  the  ^  ^nd^fo/jT*" 
'Spiritual  Court  at  York  pro  rationabili  parte  bonorum,  according  to  the  legacy, 
custom  of  that  province,  though  the' party  had  a  remedy  at  common  law.  (6)   Suit  ••  pro 
And  in  the  older  books  it  is  also  said,  a  pension  might  be  sued  for  in  the  b^norum.''      * 
court  christian,  as  well  as  an  action  for  annuity  in  the  court  temporal.  (7) 

A  prohibition  has  been  refused    for  proceedings  for  a  nuisance  in  a   Nuisance  in  a 
churchyard,  for  though  that  be  a  lay  fee,  the  nuisance  is  of  ecclesiastical   churchyard. 
coj»Tibance.  (8) 

Prohibitions  arc  not  grantable  in  matters  purely  spiritual ;  thusstatlS    Prohibition  not 

E*lw.  1.  St.  iv.  (9)  contains  the  following  directions :  —  grantable  in 

«ctl    I.  ..    .     .  1  .1  ^«         TT  1  .  1     .       matters  purely 

the  kmgto  his  judges  sendeth  greeting.  Use  yourselves  circumspectly  in    spiritual. 

Ml  matters  concerning  the  Bishop  of  Norwich  (10)  and  his  clergy,  not  pun-   stat.  isEdw.l  • 

i>hing  them  if  they  hold  plea  in  court  christian  of  sucli  things  as  be  mere   »'•  *^* 

spiritual  (^1 1),  that  is,  to  wit,  of  penance  enjoined  by  prelates  for  deadly  sin,  as 

''^'■Jiication,   adultery,  and  such  like,  for  the   which  sometimes    corporal 

penance,  and  sometimes  pecuniary,  is  enjoined,  specially  if  a  freeman  be 


J')  2  Lee  (Sir  G.),  54«. 
y^^  Hatl  V.  Mauit,  7  A.  &  E.  721. 
^•^>  Sich^Aiia  V.  Mcfuilis,  Pre.  Ch.  546. 
^^)   MukwrPicau;  CVt>.  Eliz.  843. 
^A"^^    Cnrdiuri  ca%e,  2  UoL  IGO.      Luke  r. 

.'■'■'•*,  2  Vcrn.  31. 
^-   *^>    TmfTorrl     v.  Traffonl,     2    Lev.  128. 
^  V'''  ^-    '''"/A  2  Vcni.  17. 
^  *  *     CJUer's  c-jne,  Oo.  KHz.  GI.k 
Q^  ;  >   18  Vin.  Abr.  Prnhihithn  (  B.  a),  30. 

-  Y'*- V.  .\Vip/o«.  Curth.  ir>2. 
tu^^  ^    ''*<''    Stephc  is'     Ecclesiastical     Sta- 


(10)  IttoU  matters  concerning  the  Biehap  of 
Norwich  antl  hie  clergy :  —  The  Bishop  of 
Norwich  is  here  put  only  for  example ;  but 
it  extends  to  all  the  bishops  within  the 
realm.  2  Inst.  487.  This  statute  was, 
however,  granted  in  consequence  of  a 
])etitioa  from  the  Bishop  of  Norwich ;  in 
fact,  acts  of  parliamcMit  in  ancient  times  were 
generally  fv)uncleil  on  antecedent  petitions. 

(11)  Of  such  t/iings  a$  Ite  mi'.re  npiritiud:—^ 
Not  having  any  mixture  of  temporaliticH 
—  as  heresy,  schisms,  holy  ordens,  and  the 
like.     2  Inst.  488. 
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amd  will  not 

BE  aaAKTED. 


So  prohibition 
to  be  found  in 
the  ief^iKtcr  or 
elsewhere,  con* 
cernin|rthc 
questioning  of 
any  marriage 
in  the  Spiritual 
Court 


WatkinMon  v. 
Mergatron, 


convict  of  such  things :  also  if  prelates  do  punish  for  leaving  the  church- 
yard unclosed,  or  for  that  the  church  is  uncovered,  or  not  coaveniently 
decked,  in  which  cases  none  other  penance  can  be  enjoined  but  pecuniary* 
Item,  if  a  parson  demand  tithes  greater  or  smaller,  so  that^thc  fourth  part  of 
the  value  of  the  benefice  be  not  demanded.  (1)  Item,  if  a  parson  demand 
mortuaries  (2),  in  places  where  a  mortuary  hath  been  used  to  be  given. 
Item,  if  a  prelate  of  a  church  demand  of  a  parson  a  pension  due  to  him* 
all  such  demands  are  to  be  made  in  a  spiritual  court  And  for  laying  violent 
hands  on  a  clerk,  and  in  cause  of  d(>famation,  it  hath  been  granted  alreadyi 
that  it  shall  be  tried  in  a  spiritual  court,  when  money  is  not  demanded, 
but  a  thing  done  for  punishment  of  sin.  In  all  cases  afore  rehearsed  the 
spiritual  judge  shall  have  power  to  take  knowledge,  notwithstanding  the 
king's  prohibition." 

By  the  statute  of  Circumspecte  agatis  (13  Edw.  1.)  the  authority  of  the 
Spiritual  Court  to  punish  for  neglect  to  repair  or  adorn  the  church  is  con- 
firmed ;  and  therefore,  if  a  suit  be  there  instituted  for  this  causcy  a  prohi- 
bition will  not  lie.(3)  By  the  word  **  church  "  is  intended  not  only  the  body 
thereof,  walls,  windows,  and  covering  (4),  but  also  any  public  chapel  an- 
nexed to  it ;  but  this  extends  not  to  any  private  chapel,  though  it  be  affixed 
to  the  church,  for  that  must  be  repaired  by  him  who  has  the  proper  (ex- 
clusive) use  of  it,  for  he  that  has  the  profit  ought  to  bear  the  burden.  (5) 

In  Harrison  v.  Burwell  (J)r.)  (6)  it  was  observe<i,  that  no  prohibition 
was  to  be  found  in  the  register,  or  elsewhere,  conceniing  the  questioning  of 
any  niarri:ige  in  the  Spiritual  Court,  before  the  ecclesiastical  acts  of  parlia- 
ment^ nor  until  long  after  some  of  them  ;  and  it  was  also  confessed  (7),  that 
neither  stat.  23  Hen.  8.  c.  22.  (8),  nor  stat.  28  Hen.  8.  c.  7.  (9),  gave  any 
additional  jurisdiction  to  the  temporal  courts,  concerning  marriages,  beyond 
tliat  which  they  had  before,  being  acts  directory  only  as  to  ecclesiastical 
proceedings  in  matters  of  marriage.(lO)  It  was,  however,  declared,  that  by 
this  act  the  temporal  courts,  became  the  proper  judges,  what  marriages  were 
within  or  without  the  Lcvitical  degrees  ;  and  were  to  prohibit  the  Spiritual 
Courts,  if  they  impeached  any  persons  for  marriages  without  those  degrees. 
But  Vaughan  observed  in  Harrison  w  H  unveil  (I  \),  and  repeated  that  decla- 
ration in  Hill  V.  Good  {12),  that  if  granting  prohibitions  to  the  Spiritual 
Courts  in  cases  of  matrimony  were  res  integra  now,  he  saw  no  reason  why 
they  should  be  granted  in  any  case;  but  that  there  having  been, so  many 
precedents  of  prohibitions,  and  no  complaint,  or  at  least  redress,  in  parlia- 
ment, they  could  not  take  upon  them  to  alter  the  course  of  the  law  so  long 
practised. 

But  in  Watkinson  v.  Mergatron  {IZ')  a  prohibition  was  prayed  to  the 


(1)  50  that  the  fourth  part  of  the  value  of 
the  benefice  he  not  demanded ;  —  Upon  these 
words  Lord  Coke  thus  comments— *'  So  as  at 
this  day,  in  case  when  one  person  of  the  pre-* 
KcM'itation  of  one  patron  demand  tithes  against 
.mother  person  of  the  presentation  of  another 
patron  in  court  christian,  amoimting  to  a 
fourth  of  the  value  of  the  benefice.  The  riijht 
uf  tithes  at  tliis  dav,  is  to  be  tried  at  the 
common  law."     ii  Inst.  491. 

(*J)  Joltmon  y.  Oldham^  1  Ld.  Uavm.  G09. 

(t'O  Cora.  Dig.  ProhibUion  {G  2.). 


(4)  Lyndwood,  Prov.  Const  Ang.  SS* 

(5)  2'lnst.  489. 

(6)  Vaugh.213. 

(7)  Ibid.  216. 

(8)  Stephens*  EeclcKiastieal  SUtutes,  17S« 

(9)  Ibid.  205. 

( 1 0)  Harrison r.  BunceU (D.D.),  Vaugb. 
209.      2  Vent.  14. 

(11)  A'augh.  220. 
(I'J)  Ibid.  304. 

(i;J)  llaym.  (Sir  T.),  464. 


■'Court  at  York,  to  hinder  a.  prosecution  llicre  for  marrj-iiig  tlic 

'b  diugbttr:  but  it  was  denied  by  the  whole  court,  upou  this  general 

"  Bccauxo  it  ia  a  cause  of  ecclexiaBticBl  cogntiiance,  and  divini;s 

'  know  how  (o  expound  ihc  law  or  marriages,   than  tbe    coniuou 

>ri   and  thoitg;h  aoractimcB  prohibitions  have  been  granted  in  causes 

irinKHiial,  yet  if  it  were  now  ret  inUgra,  they  would  uot  be  granted." 

a  CoUetttnd  Colltt{\)  a  prohibition  to  the  Spiritual  Court  was  prayed, to 

der  tfaptn  ft-oin  proceeding  to  a  divorce,  where  a  man  had  married  the 

iMrr  or  Ids  first  wife,  and  the  suggestion  was,  that  the  issue  of  that  mar- 

e  would  be  baslardiaed  in  ea.se  of  »ueh  divorce,  and  deprived  of  certain 

bids  settled  upon  them  in  marriage.     But  the  Court  said,  this  was  nut 

t  mailer  of  suggestion ;  for  here  the  Spiritual  Court  held  not  pica 

if  the  temporal  inheritance  directly,  but  consequently;  for  which, if  they 

>uld  be  prohibited,  they  would  have  no  subject  for  at^udication.  * 

In  Hmit  v.  Ifarria  {'2)  the  second  wife,  wlio  was  sister  to  the  tirst,  died, 

^dtag  the  suit  for  an  incestuous  marriage  iu  the  Spiritual  Court;  not- 

pitbitADdiog  whose  death,  and  tlie  husband's  pleading  it,  the  Court  pro- 

Medcd  to  declare  the  marriage  null  and  void.     But  a  prohibition  was 

panted,  forbidding  the  Spiritual  Court  from  rendering  the  marriage  void; 

^Ktnse  they  could  only  proceed  against  Hinks,  after  the  death  of  his  wife, 

pruMlute  animit.  (3) 

In  Coiiin*  y.  Jettol(i),  upon  motion  for  a  prohibition  to  the  Spiritual 

t,  for  libelling  there  to  dissolve  a  marriage  because  of  a  precontract, 

l^gilSmietl,  that  in  case  of  a  contract  p«r  verba  de  futuro,  tho  cogni- 

^^H|HU|bt  bo  either  in  tlie  Spiritual  Court,  upon  precontract  or  no  prc- 

^^HM■i^  or  in  the  temporal  court,  for  damages ;    and  eaeli  court  to  for- 

VirspOii  showing  process  in  the  same  matter,  before  the  other.     But  as  tu 

ftftcogaisaiice  of  matrimonial  cases  in  general,  the  Court  ogreedus  follows  : — 

"The  Spiritual  Court  have  jurisdiction  of  all  matrimonial    causes  what- 

Wner;  onij  where  it  appears  to  us,  that  tlie  cause  is  spiritual,  of  which 

■  consequence  tliey  have  cognisance,  unless  it  be  by  reason  of  some  colla- 

Iml  temporal  matter  in  it,  we  ought  not  to  prohibit  them.     And  it  is  no 

RUOQ  here  to  prohibit  them,  because  this  may  be  a  future  contract,  for 

bnach  of  which  an  action  at  law  will  tie ;    no  more  than  when  they  libel  for 

Uying  violent  hands  upon  a  spiritual  man,  for  which  on  action  at  law  lies 

tn  him  for  the  battery,  and  a  suit  in  the  Spiritual  Court  for  the  irreverence 

tohiicharncter." 

To  the  fiist  of  these  rules  may  be  referred  the  case  of  Ilaiiieg  and  Jes- 
iM(j},  in  wluch  a  prohibition  was  prayed  to  the  Spiritual  Court  on  a  suit 
tliCT^  ogainat  a  man  for  marrying  his  sister's  bastard  daughter,  as  not  wilh- 
ia  the  Lcvitical  law.  But  it  was  urged  against  the  prohibitiou,  that  in  this 
Me, legitimacy  or  illegitimacy  made  no  difference,  and  that  if  a  bastard  be 
Hot  within  the  rule,  "  Ad  proximum  sanguinis  non  accedat,"  then  a  mother 
Bay  marry  her  bastard  son.  The  Court  seemed  inclined  not  togrontapro- 
liibition ;  but  the  cause  was  adjourned,  and  it  does  not  appear  what  became 


m«ktv.RanU, 
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When  a  Pro- 
hibition WILL 

AND  WILL  KOr 
BE  GRANTED. 

Prohibition 
<Ioes  not  seem- 
ingly lie 
to  restrain  a 
bishop  from 
committing 
waste,  or  to 
restrict  the 
ordinary  from 
granting  a 
faculty  for 
stopping  up  a 
church  window 
and  erecting  a 
monument* 


Prohibition 
will  in  some 
cases  be 
granted, 
although  tlie 
original  subject 
be  within  the 
ecclesiastical 
jurisdiction. 


A  prohibition  does  not  lie  from  the  Court  of  Common  Pleas,  nor  (seem- 
ingly) from  any  of  the  courts  of  common  law,  to  restrain  a  bishop  from 
committing  waste  in  the  possession  of  his  see,  at  least  at  the  suit  of  an 
uninterested  stranger.  (1) 

A  prohibition  was  refused  on  application  by  a  rector,  to  restrain  the 
ordinary  from  granting  a  faculty  to  a  parishioner,  for  stopping  up  a  church 
window  and  erecting  a  monument,  after  the  rector  had  expressed  his  dissent 
on  citation;  for  the  Spiritual  Court  had  jurisdiction  of  the  matter,  and  if 
the  rector's  dissent  were  improperly  disregarded,  that  was  matter  of  appeal^ 
not  of  prohibition.  (2) 

In  Hallack  v.  Cambridge  ( University  of)  (3)  it  appeared  in  a  suit  in 
the  Court  of  Arches  that  a  faculty  conferring  certain  privileges  in  a  x>&rish 
church  was  prayed  for,  petitioned  against,  and  answer  and  reply  put  in,  and 
admitted  by  the  Court;  the  suit  was  at  issue,  and  the  Court  had  ordered  it 
to  be  proceeded  with.  On  declaration  in  prohibition  and  demurrer  it  was 
held,  that  prohibition  did  not  lie,  several  distinct  things  being  comprised  in 
the  faculty,  some  of  which  might  be  granted  consistently  with  the  common 
law,  though  others  (it  was  contended)  might  not ;  and  no  question  having 
yet  been  raised  in  the  Ecclesiastical  Court  as  to  its  jurisdiction  to  grant  any 
in  particular,  nor  any  intimation'givcn  by  the  Court  of  its  intention  to  grant 
or  refuse  any.  (4) 

The  writ  of  prohibition  will,  in  some  cases,  be  granted,  although  the 
original  subject  is  within  the  ecclesiastical  jurisdiction.  Thus  in  Vehy  r. 
Bitrder(5)  Chief . Justice  Tindal  observed,  on  the  question  as  to  whether  there 
should  not  have  been  an  appeal  instead  of  an  application  for  a  prohibition, 
^'  The  question  is,  whether  the  Spiritual  Court,  having  admitted  the  libel 
of  the  churchwardens  to  proof,  that  is,  in  efiect,  having  decided  upon  the 
validity  of  such  rate,  the  libel  itself  showing  upon  the  face  of  it  that  the 
rate  is  a  nullity  at  the  common  law,  the  Queen's  writ  of  prohibition  may 
issue.  And  we  arc  all  of  opinion  that,  in  such  a  case,  the  writ  of  prohi- 
bition well  lies.  ... 

<'  As  to  the  decided  cases,  it  appears  that  prohibitions  have  been  granted 
where  the  Ecclesiastical  Court  is  proceeding  to  compel  a  person  to  contri- 
bute to  the  repair  of  a  parish  church  as  an  inhabitant,  whose  land  in  the 
parish  is  on  lease  (6) ;  or  where  a  person  is  charged  in  the  parish  where  he 
inhabits,  in  respect  of  land  out  of  it  (7);  or,  where  a  man  who  takes  a 
standing  in  the  market  in  one  parish,  but  dwells  in  another,  is  sued  for  the 
repaii-s  of  the  church  of  the  former  parish  (8) ;  or,  where  one  is  rated  in 
respect  of  land  for  ornaments  (9);  or,  where  the  rate  is  on  some  of  the  in- 
habitants only  (10);  or,  where  the  suit  is  to  enforce  an  ancient  rate,  made 
some  time  before,  and  which  had  been  made  originally  by  Commissioners  of 
the  Ecclesiastical  Court  (11);  or,  where  the  bishop's  commissioners  made  & 
rate,  and  the  suit  was  to  enforce  it  (12) ;  or,  where  the  rate  was  made  bj' 


en  Jefferson  v.  Durham  (^BiBhop  of),  I  B. 
8c  P.  105.  ;  scd  vide  Ulnchistcr^Uhhopof) 
V.    Uohnr,  li  Swanst.  -193—409. 

C2)  liulicrr  {Clerk)  v.  llaae,  3  East,  217. 

(3)  1  Q.  B.  593.     9  Dowl.  P.  C.  583. 

(4)  Qitttre,  Whether  prohibition  lies  in 
any  case  against  tlie  granting  of  a  faculty, 
before  it  be  granted  ? 

(5)  12  A.  &  £.310.  313. 


(6)  Jeffreys  case,  B  Co.  67.  (b). 

(7)  17    Vin.  Abr.  tit.  Pnkibilum  (H> 
pi.  4. 

(8)2  Rol.  Abr.  ProhibUion  (H),  pL  5. 

(9)  Ibid.  (K),  pi.  1. 

(10)  Ibid.  pi.  10. 

(11)  Blan/t  V.  Newcomb,  12  Mod.  3S7. 

(12)  lioffcrt   T.  Davenamt,  1  ibid.  IH 
2  ibid.  8. 
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the'  charchwardens,  Vithout  calline  toeetber  the  parishioners ;  or,  for  a  When  a  Pro- 

-    1  ^  f  I  •  1  .    .  .   ,  /-I  \        T  11   ^i_  I      IIIBITION  WILL 

pansh  rate«  for  making  and  rcpainng  a  parish  organ.  (1)    In  all  these  and  j^yj^  ^i^i.  no,, 
many  other  cases,  the  prohibition  was  allowed  to  issue,  although  no  one  be  geakted. 
doubts  but  that  the  whole  subject-matter  of  church  rates,  and  the  enforcing 
of  them,  is  within  the  jurisdiction  of  the  Spiritual  Court.    In  all  these  cases, 
too,  the  same  argument  would  have  applied,  which  has  been  urged  in  the 
present  case  before  us,  viz.  that  the  objection  is  a  proper  matter  of  appeal, 
and  not  of  prohibition  ;  for  that  it  is  not  to  be  assumed  that  the  Ecclesias- 
tical Court  will  do  wrong.     What  real  distinction,  indeed,  can  be  made 
between  a  rate  that  is  held  to  be  void,  on  the  ground  of  its  being  imposed 
by  the  bishop's  commissioners,  and  a  rate  that  is  imposed  by  the  mere 
lothority  of  the  churchwardens." 

If  the  Spiritual  Court  proceed  wholly  on  their  own  canons,  they  will  not  Spiritual  Court 
be  controlled  by  the  common  law  (unless  they  question  a  matter  not  triable  J^ndcred  fVom 
before  them,  as  the  bounds  of  a  parish,  or  the  like) ;  for  they  will  be  pre-  proceedin]?  by 
lomed  to  be  the  best  judges  of  their  own  laws :  and  therefore,  if  a  person  ****:  canonJ«^» 
be  aggrieved,  his  proper  remedy  is  not  by  prohibition,  but  by  appeal.  (2)       derogation  from 

If  the  grant  of  a  faculty  to  appropriate  certain  parts  of  a  parish  church  the  common 
be  within  the  jurisdiction  of  the  Ecclesiastical  Court,  the  Court  of  Queen's 
Bench  will  not  presume  that  that  jurisdiction  will  be  improperly  exercised,   prayja  for  is 
and  therefore  will  not  prohibit  the  Ecclesiastical  Court  from  proceeding  to  larger  than  the 
judgment,  although  the  faculty  prayed  for  is  larger  than  that  Court  has   Court  can  grant, 
power  to  grant.  (3) 

It  was  formerly  held,  that  when  there  was  a  proceeding  ex  officio  in  the   Refusal  of  a 
Ecclesiastical  Court,  the  Court  was  not  bound  to  give  the  party  a  copy  of  \^f\'   f^^ 
the  articles ;  but  the  law  is  otherwise,  for  in  such  cases  if  they  refuse  to   Spiritual  Court 
give  a  copy  of  the  articles,  a  prohibition  will  issue  until  they  deliver  it.  (4) 
lo  SearU*s  case  (5)  Chief  Justice  Montague  said,  '*  It  is  a  rule,  not  to  grant 
&  prohibition  where  the  proceedings  in  Ecclesiastical  Courts  are  not  against 
the  law  of  the  land,  nor  the  liberty  of  the  subject."  (6)    For,  as  on  the  one 
haod  the  Courts  of  Westminster  lend  the  Ecclesiastical  Courts  a  parental 
^^stance  in  aiding  the  compulsive  powers  of  their  jurisdiction  ;  so,  on  tho 
^^i^er,  they  are  obliged  sometimes  to  exercise  a  parental  authority  by  restrain- 
^^E  those  powers  within  their  proper  limits.  (7) 

If  a  man  libel  for  two  distinct  things,  the  one  of  which  is  of  ecclesiastical   Where  a  libel 
^*^iiance,  and  the  other  not;    a  prohibition  will  only  be  granted  as  to  j^v^'^^th^*^ 
^h^x,  which  -is  of  temporal  cognisance,  and  they  of  the  court  christian  can  one  ofccclesias- 
Proceed  for  the  other.  (8)  *»"^  c'^S*^- 

Wbere  it  appeared  in  Galizard  v.  Rigault  (9)  that  there  was  an  indict-  other' not. 
^^t)t  for  assaulting,  beating,  wounding,  and  endeavouring  to  ravish  the 
^ife  of  B.,   upon  which  the  party  was   convicted;    and  after\*'arils  the 

(^  I  )  Amom.  12  Mod.  416.  because  fttat.  2  Hen.  't.  c.  3.  extends  only  to 

(2)  Ayliflc't  Parergon  Juris  171 — 438.  the  Ecclesiastical  Courts.  Anon.  iLd.llaym. 

^   (3)  HnBock  w.  Cambridgt{  UnivertUy  of),  442.      Treil  v.  Edtcarth,  6  Mod.  30«. 

^  ^>owl.  P.C.  588.  (5)  Cro.  Jac.  431. 

^4)  Such  a  prohibition  is  usually  called  (6)  Ibid. 

m,    Pvohibition   quouaqw^    as    distinguished  (7)  3  Black.  Com.  103. 

^*^*kl  an  absolute  prohibition  to  proceed  at  (K)  Pcn$e    v.  Proutr^    1  Ld.  Raym.  .'Jf). 

^*  la  the  matter.  Free  (D.D.)  v.  Ihtrgoyne,  G  11.8c  C.  53S. 

-^  Aprobibition  was  denied  to  the  Admiralty  Carslake  v.  Maj)letioram,  2  T.  R.  473. 

^^rt,upon  a  suggestion  that  they  refused  to  (9)  2  Salk.  5J2. 

^^«  the  ptftj  sued  there  a  copy  of  the  libel, 

St  3 
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Whek  a  Pro-    imgband  brouffht  an  action  of  trespasi,  and  also  libelled  the  piity  in  the 

IIIBITION  WILIj 

AND  wiM.  NOT     Spiritual  Court  for  soliciting  her  chastity,  a  prohibition  was  applied  for  to 
BE  GBANTED.       rcstrain  the  proceedings  in  the  Spiritual  Court     It  was  urged  for  the  juris- 

diction  of  the  Spiritual  Court,  that  they  may  punish  for  the  solicitation  Aod 
incontinence,  and  that  this  suit  was  for  the  health  of  the  soul ;  the  actiob 
was  for  fine  and  damages.  But  the  Court  granted  the  prohibition,  for  it 
being  an  attempt  and  solicitation  to  incontinence,  coupled  with  force  and 
violence,  it  did  by  reason  of  the  force,  which  was  temporal,  become  a  tern* 
poral  crime  in  toto ;  as  if  any  one  say,  thou  art  a  whore  and  a  thief»  or 
thou  kecpest  a  bawdy  house,  which  are  temporal  matters,  the  party  can« 
not  proceed  in  the  Spiritual  Court ;  but  if  it  were  only  thou  art  a  whore,  a 
libel  lies  in  the  Spiritual  Court.  So  if  it  be  said  of  a  woman,  that  she  is  a 
bawd  only,  and  not  that  she  keeps  a  bawdy  house.  But  per  C.  J.  Holt, 
''If  one  commit  adultery,  and  the  husband  bring  assault  and  battery,  this 
will  not  hinder  the  Spiritual  Court,  for  it  is  a  criminal  proceeding  there, 
and  no  indictment  lies  at  common  law  for  adultery." 

If  the  principal  matter  belong  to  the  cognisance  of  the  Spiritual 
Court,  all  matters  incidental  (though  otherwise  of  a  temporal  nature)  are 
also  cognisable  there ;  and  no  prohibition  will  lie,  provided  they  proceed  in 
the  trial  of  such  temporal  incidents  according  to  the  rules  of  the  temporal 
law ;  but  if  otherwise,  it  lies  even  after  the  sentence,  although  the  objection 
does  not  appear  upon  the  face  of  the  libel,  but  is  collected  from  the  whole  of 
the  proceedings.  ( 1 ) 

Thus  in  ShoUcr  v.  Frietid  (2),  an  executor  being  sued  for  a  legacy  in 
the  Spiritual  Court,  pleaded  payment,  and  offered  to  prove  it  by  one  witneaa ; 
which  the  judge  refused,  and  gave  sentence  against  him.  Upon  these  pro- 
ceedings,  a  prohibition  was  moved  for.  When  the  Court  said:  1.  «*  Where 
the  Ecclesiastical  Court  proceed  in  a  matter  merely  spiritual,  if  they  proceed 
in  their  own  manner,  though  that  is  diflTerent  from  the  common  law,  no  pro« 
hibition  lies :  as  in  probate  of  wills,  there,  if  they  refuse  one  witness,  no 
prohibition  lies.  2.  Where  tlioy  have  cognisance  of  the  original  matter, 
and  an  incident  happens  which  is  of  temporal  cognisance,  or  triable  by  the 
common  law,  thoy  shall  try  the  incident,  but  must  try  it  as  the  common  law 
would:  thus  in  a  suit  for  tithes,  or  for  a  legr.'^y,  if  the  defendant  plead  a 
release  or  payment;  or  in  a  suit  to  prove  .i  will,  if  the  defendant  plead  a 
revocation.  So  in  the  case  at  bar ;  they  shall  try  the  matter  of  payment  or 
no  payment ;  but  then  they  must  admit  such  proof  as  the  common  law  would, 
or  otherwise  they  reject  the  cause  themselves,  and  ought  to  be  prohibited. 
S.  A  bare  suggestion,  that  the  defendant  has  but  one  witness,  and  that 
they  take  exceptions  to  his  credit  and  reputation,  is  no  cause  of  prohibition ; 
for  if  they  admit  the  proof  of  one  witness,  whether  he  be  a  credible  witness 
or  not  they  shall  judge,  and  the  party  has  no  remedy  but  by  appeal. 
4.  That  it  is  not  too  late  to  come  for  a  prohibition  after  sentence,  for  the 
sentence  in  this  case  is  the  grievance." 

Where  the  churcli wardens  libelled  for  a  church  rate,  which  was  sentenced 

against  them,  and  then  th(»y  appealed  to  the  metropolitan,  but  pending  the 

appeal  one  of  the  appellants  released  to  the  appellee  all  actions,  suits,  and 

things  depends    demands,  but  the  other  appellant  proceeded  in  his  and  his  partner  s  name  to 

(I)  CuuU    V.   GapjKr    {Clerk),    5  East,         (2)  2  Salk.  547.    ^reMbu  v.  (»,lLd. 
345.  lU^m.  220. 
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reverse  the  lentence ;  whereupon  the  appellee  prayed  a  prohibition :  it  was  Whek  a  Pao- 

UIBITION  WILL 

adjudged  that  no  prohibition  lay,  for  the  principal  matter  being  of  ecclesi-  ^^^  ^^^^  ^^ 
astical  cognisance^  things  dependent  thereon  will  be  so  too ;  and  whether  be  oraiited. 
this  release  will  bar  both  the  churchwardens  is  what  the  Spiritual  Courts  ©nt  thereon 
are  to  detemiine»  and  not  the  Court  of  King's  Bench.  (1)  will  be  so  too. 

A  temporal  loss,  ensuing  upon  a  spiritual  sentence,  is  not  of  itself  cause   Temporal  loss 
of  prohibition.     Thus  in  Baker  v.  Rogers  (2),  where  the  deprivation  was  ^^"rS^sES" 
for  simony ;  it  was  urged,  that  in  the  Spiritual  Court  they  ought  not  to  tence. 
hive  intermeddled  to  divest  the  freehold,  which  is  in  the  incumbent  after  Deprivation  of 
induotion;  but  it  was  answered,  that  they  did  not  meddle  to  alter  the  free-  ^^™^°)'' 
bold,  but  they  meddled  only  with  the  manner  of  obtaining  the  presentment, 
which  by  consequence  divested  the  freehold  from  the  presentee,  by  the  dis- 
solution of  his  estate,^when  his  admission  and  institution  was  avoided.    In  Deprivation  of 
like  manner,  where  an  incumbent  (3)  was  libelled  against  in  the  Arches,  for  j^^^^jjj'g^  ^^'^ 
oot  being  twenty-three  years  of  age  when  made  deacon,  nor  twenty-four  twenty- three 
when  made  priest,  and  he  prayed  a  prohibition,  because  a  temporal  loss  ywrao^^c 
(namely  deprivation)  might  follow ;  the  Court  denied  the  prohibition,  and   deacon, 
compared  this  case  to  that  of  '*  a  drunkard,  or  ill  liver,  who  are  usually 
punished  in  the  Ecclesiastical  Courts,  though  a  temporal  loss  may  ensue ; 
and  if  prohibitions  should  be  granted  in  all  cases  where  deprivation  is  the 
consequence  of  the  crime,  it  would  very  much  lessen  the  practice  of  those 
courts."  (4-) 

In  Bluck  V.  Rackham  (f5)  the  Court  refused  n  prohibition  because  the  suit    Prohibition  re- 
was  in  form  a  civil  proceeding;  that  the  objections  were  in  the  nature  of  a    ^"sed,  because 

,  ^  .  ^,  \  .  the  suit  was  in 

Special  demurrer,  and  a  matter  of  practice.  form  a  civil 

By  staU  1  h  2  VicL  c  106.  s.  32.  a  spiritual  person  absenting  himself  from   proceeding,  and 
his  benefice  without  licence  is  to  forfeit  part  of  the  annual  value  thereof,    in  the  nature  of 
according  to  the  period  of  his  absence.     By  sect.  IH.  forfeitures  are  to  be   &  special  de- 
•ued  for  in  the  Court  of  the  bishop,  by  some  person  duly  authorised  by  the   ™""*'»  *°^  *_ 
bishop,  and  the  payment  enforced  by  monition  and  sequestration,  and  the    tice. 
bishop  may  direct  the  amqunt  to  be  applied  towards  the  improvement  of  the    Where  prohi- 
benefice.     The  decree  in  a  suit  instituted  by  the  nominee  of  the  bishop  of  {'***°"  ^ij}  °°* 
Norwich  in  the  Consistory  Court  for  the  forfeiture  incurred  under  sect.  32.    under  stot. 
*^  the  manner  prescribed  by  sect  114.  stated,  that  the  defendant  was  rector  of   ^  *  ^  Vict. 
^e  rector)'  and  parish  chupch  of  Walsoken,  in  the  county  of  Norfolk  and  dio-   ^*      ' 
p*^  of  Norwich,  and  had  been  thereto  rightfully  and  lawfully  instituted  and 
*<iducted;  and  declared  that  he  had  forfeited  one-third  of  the  annual  value  of 
^^  benefice,  together  with  the  expenses  incurred  by  the  nominee  of  the  bishop, 
^e  amount  thereof  to  be  ascertained  in  the  usual  and  accustomed  manner 
**y  the  registrar  of  the  Court     The  decree  was  confirmod,  on  appeal,  in  the 
''**'t;he8  Court  and  in  the  Privy  Council:  —  It  was  held,  on  motion  for  a 
Prohibition,  Rrst,  that  the  suit  was  in  form  a  civil  proceeding,  and  was  not 
^''**liin  the  provisions  of  the  Church  Discipline  Act  ((>) 

Secondly,  that  the  allegation  sufficiently  showed  the  defendant  to  havo 
^Ure  of  souls,  but  if  not,  the  Court  would  not  issue  a  ])rohibition  at  this 

J    <n  Slarkey   t.  Jiarion,  Yelv.  17U.      Cro.  (.1)  //^/^  Gibson's  Codex,  1020. 

*'*0'.  ;i3-l.      Gon:\.  Stark,  ^oy,  \20.  ,-  ,    ,     . 

<•-')  Cro.  Eliz.  789.  ^'' ^  f)  Jimsl, -If).. 

^^,  i  :3 1  HuU-ris  V.  Paint  SMo'l.  G7.    :J  Burn's  (0)  Stat.  :;  &  *1  Vict.  c.  S6, 
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stage  of  the  proceedings  on  an  objection  which  was  in  the  nature  of  a  spedal 
demurrer. 

Thirdly,  that,  inasmuch  as,  according  to  the  practice  of  the  Consistory 
Court,  the  registrar  would  report  to  the  bishop,  who  would  make  order  there- 
on, and  the  mode  of  ascertaining  the  value  of  one-third  of  the  benefiee  was  a 
matter  of  practice,  the  Court  of  Queen*s  Bench  would  not  issue  a  prohibilioo ; 
Lord  Denmau  observing,  '<  This  was  a  suit  in  the  Consistory  Court  of 
the  Bishop  of  Norwich,  to  recover  one-third  of  the  profits  of  a  benefice 
claimed  from  Mr.  Bluck,  on  account  of  his  non-residence  tlicrein.  The 
sentence  was  against  iiim  in  that  court,  and  that  sentence  was  confirmed  on 
appeal  in  the  Arches  Court  and  in  the  Privy  Council. 

**"  The  defendant  now  moves  for  a  prohibition  on  three  grounds :  first, 
that  this  was  a  criminal  proceeding  within  stat  3  &  4  Vict  c.  86.  s.  23^  and 
that  the  conditions  precedent  for  a  criminal  proceeding  according  to  that 
statute  were  not  fulfilled  ;  secondly,  that  it  did  not  sufficiently  appear  that 
Mr.  Bluck  held  a  benefice  with  cure  of  souls ;  thirdly,  that  the  definitire- 
sentence  was  illegal,  because  the  bishop  deputed  tlie  registrar  to 
the  amount  of  one-third  of  the  annual  value  of  the  benefice,  whereas  h 
ought  to  have  adjudicated  thereon  himself. 

**  As  to  the  first  ground,  it  appears  that  there  are  two  kinds  of  proceed 
ing  in  the  Ecclesiastical  Courts  —  civil  and  criminal ;  the  one  by  a  part; 
interested,  in  form  by  libel,  where  the  judgment  is  for  his  benefit,  and 
enforced  by  monition  and  sequestration.     In  form,  this  is  a  civil  suit ; 
other  is  by  any  stranger,  by  promoting  the  office  of  judge  by  artidesi 
the  judgment  is  for  penal  consequences  against  the  defendant  pro  salii 
animffi  and  deprivation.     This  is  a  criminal  suit ;   and  the  suit  in  questii 
is»  according  to  these  tests,  civil  and  not  criminal     It  is  instituted  not 
any  stranger,  but  by  a  party  who  may  be  said  to  have  an  interest,  viz. 
the  nominee  of  the  bisliop,  who  is  to  recover  money,  which  the  bishop  ma 


by  special  order,  direct  to  be  laid  out  for  the  improvement  of  the  benefic ^ 


the  residence  house,  or  any  of  the  buildings  (1),  and  who  is  in  effect 
trustee  for  this  purpose  :  the  proper  mode  of  proceeding  is  decided  by  1 
tribunals,  who  are  to  decide  on  questions  of  procedure,  to  be  by  moniti^ 
and  libel,  instead  of  citation  and  articles,  and  the  decree  is  for  a  giv 
amount  of  value,  to  be  enforced  by  monition  and  sequestration  only,  a. 
not  for  any  penal  consequences  to  be  enforced  by  censure  and  deprivati< 
^'  The  course  of  legislation  against  non-residence  indicates  that  it  ii 
civil  proceeding.    The  penalties  given  by  stats.  21  Hen.  8.  c.  13^  .57  G< 
C.99.,  and  1  &  2  Vict.  c.  lOf).  s.  117.  as  against  unbeneficed  clerks,  are 
recoverable  by  civil  proceeding  in  the  courts  of  law.     The  action  of  dt 
for  a  penalty  against  a  beneficed  clerk  is  taken  away,  and  this  proceedE-    -"/T 
in  the  Ecclesiastical  Courts  is  substituted  by  stat.  1  &  2  Vict  c.  106.  s.  11     "^f 
because   ecclesiastical  profits  were  to  be  taken  and  applied  to  ecclesi^ai* 
tical  purposes,  and  a  temporal  court  is  not  adapted  for  such  a  purpo^^; 
but  though  the  tribunal  is  altered,  the  nature  of  the  proceeding  is  tAe 
same.     The  condition  required  by  stat  3  &  4*  Vict.  c.  86.,  for  a  crimint/ 
proceeding  against  a  clerk  in  holy  orders,  would  be  superfluous  in  respect 

of  a  charge  of  non-residence,  as  that  is  specific  in  its  nature,  and  capable 


(I)  Stat  1  &  2  Vict  c.  106.  8. 114. 
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of  easy  ascertainment  by  the  bishop,  without  the  aid  of  a  commission  to  Whew  a  Pro- 

.        .  HIBITION  WILC 

™  AND  WILL  WOT 

**Secondly»  it  is  contended  that  the  allegation  Uhat  Mr.  Bluck  is  rector  bs  orawtid. 
of  the  rectory  and  parish  church  of  Walsokcn  being  rightfully  and  law-   ~  "7" 

falij  iDstituted  and  inducted  thereto,'  does  not  show  him  to  have  cure  j^rd  Denman 
of  loals.  It  is  difficult  to  construe  those  words  as  not  to  include  a  cure  >"  Bnchham  ▼. 
ofsoois;  but  the  objection  has  been  considered  in  the  appropriate  tribunal 
for  putting  a  construction  on  this  form  of  pleading,  and  has  been  there 
oferruled  on  the  ground,  that  the  words  in  question  did  allege  a  cure 
of  souls ;  and  certainly  in  this  stage  of  the  proceedings  we  ought  not  to 
issue  our  prohibition  upon  the  footing  of  an  objection,  merely  in  the 
nature  of  a  special  demurrer. 

"•  Thirdly,  it  is  contended,  that  the  definitive  sentence  is  illegal  in  de- 

pntiog  the  registrar  to  ascertain  the  value,  instead  of  the  bishop  ascertaining 

it  himself,   and  stating  it  in  his  sentence  ;    but  it    has   been   answered 

in  the  Privy  Council,   that  according  to   the  practice  of  the  Consistory 

Court,  the  registrar  under  this  sentence  would  inquire  and  report  to  the 

bishop,  and  that  the  amount  so  ascertained  by  him  would  not  be  taken 

^thout  the  order  of  the  bishop.     The  form  of  the  decree  directing  the 

Ainoant  to  be  ascertained  *  in  the  usual  manner,'  is  consistent  with  this  prac<- 

^oe;  and  the  affidavit  on  which  the  motion  is  founded  prays  a  prohibition, 

^cat^the  registrar  should  proceed  to  inquire  and  report  to  the  bishop,  and 

lest  the  bishop  should  proceed  to  enforce  payment.     The  objection  fails, 

ooth  because  it  is  founded  on  a  mistake  of  facts,  and  because  it  relates  to  a 

*^e  of  practice. 

^  The  rule,  therefore,  must  be  discharged ;  and  having  been  obtained 
^fter  sentence  in  the  Court  below  and  the  appellate  courts,  with  costs."  (1) 


Y.  Pbohibition  after  Sentence — Judgment — Writ  of  Error.       PttomnTioK 

AFTKE  SeN- 
-   ,^  IINCE — JUDG- 

In  the  case  of  Mendyhe  v.  Stint  (2)  it  was  agreed  by  the  Court,  1.  "  That  mknt— Wmi 
^^  any  matter  appears  in  the  declaration,  which  showeth  that  the  cause  of  °'  Er»o». 
Action  did   not  arise  infra  jurisdictionem,    there  a    prohibition -may  be    ^^««ol«tion8  of 
Slanted  at  any  time.     2.  If  the  subject-matter  in  the  declaration  be  not  Mendykt  t. 
peeper  for  the  judgment  and  determination  of  such  court,  there  also  a  pro-   ^^ 
"ibition  may  be  granted  at  any  time.     3.  If  the  defendant,  who  intended  to  When  a  prohi- 
P^eid  to  the  jurisdiction,  is  prevented  by  any  artifice,  as  by  giving  a  short  nioml7o7at 
t>y,  or  by  the  attorney's  refusing  to  plead  it,  &c. ;  or  if  his  plea  be  not  ac  any  time, 
^pted,  or  is  overruled,  in  all  these  cases  a  prohibition  likewise  will  lie  at    ' 
taTUme."(3) 

In  Parker  r.  Clerk  (4-)  it  was  held,  "  It  was  never  too  late  to  move  the 

king's  Bench  for  a  prohibition  where  the  Spiritual  Court  had  no  original 

i^nsdiction,  as  where  a  parish  clerk  sued  the  churchwardens  for  his  salary 

due  to  him  by  custom,  because  the  clerk  of  a  parish  is  neither  a  spiritual 

i\)Raekkam  ▼.    £/«<:«,  11  Jurist,  325.;  (S)  Darby  v,Coten»  (Clerk),  I  T,  R,  525. 

^f^JMm  Blmek  r.Raekham,  9  ibid.  497.  Lemam  ▼.  Goulty,  3  ibid.  S. 

(S)  s  Mod.  271.  (4)  6  Mod.  252.    3  Salk.  87. 
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MKXT WbIT 

or  Krror. 

l*he  ConsUtory 
Court  of  the 
bisliop,  tho 
Court  of 
Arches  and  the 
Court  of  Dele- 
gates arc  tu|)e- 
rior  courts  ""d 
dcfiKt  of  juris- 
diction will  not 
be  presumed. 

Dccidinj;  on 

chureliwardens* 

accounts. 


Clinr;<ins  a 
man  to  repair 
a  church  in 
respect  of  a 
lighthouse. 

Pleading  a 
modus. 


person,  nor  is  the  duty  in  demand  spiritual,  for  it  is  founded  on  a  ciuloai 
and  by  consequence  triable  at  law. 

The  Consistory  Court  of  the  bishop,  the  Court  of  Arches,  and  the  Coart 
of  Delegates  are  superior  courts ;  and  after  sentence,  unless  defect  of  juris- 
diction be  apparent  on  the  proceedings  therein,  it  will  not  be  intended.  (1) 

Thus  in  Hart  v.Marsh(Cierk)(2)\t  was  held,  that  a  prohibition  did  not  lie 
after  sentence,  unless  it  appeared  by  the  sentence  that  the  Ecclesiastical  Court 
had  pronounced  on  matters  conusable  at  common  law,  although  there  ven 
several  articles  contained  in  the  libel,  some  of  which  were  so  conusable; 
Mr.  Justice  Patteson  observing,  "  It  is  laid  down  by  several  authoritieii 
and  not  denied  now,  that  after  sentence,  unless  the  want  of  jurisdiction  he 
manifest,  this  Court  will  not  intcrfeiv." 

If  it  appear  on  the  face  of  the  proceedings,  that  the  Ecclesiastical  Conit 
iiave  decided  on  the  propriety  of  churchwardens*  accounts,  a  prohibitioB 
will  be  granted,  because  the  Ecclesiastical  Court  has  only  authority  to 
onler  churchwardens  to  deliver  in  their  accounts.  (3) 

On  a  libel  to  charge  a  man  to  repair  a  church  in  respect  of  a  lighthoiue^ 
a  prohibition  was  granted  after  sentence,  and  an  appeal  to  the  dele- 
gates. (4) 

If  a  man  libel  in  the  Spiritual  Court  for  tithes  in  kind,  and  the  defend- 
ant below  suggests  and  insists  upon  a  modus,  there  the  Spiritual  Court 
have  no  jurisdiction  to  tr}-  the  modus,  their  method  of  trial  of  prescriptioi 
being  different  from  ours;  but  if  a  man  libel  for  a  modus,  and  the  defend- 
ant admit  the  modus,  th(*  Spiritual  Court  may  proceed  in  the  cause.  But 
even  in  the  iirst  case,  if  the  party  permit  the  Spiritual  Court  to  proceed  to 
sentence,  he  comes,  then,  too  late  for  a  prohibition,  it  being  pro  defecto 
triationis  only ;  but  a  party  can  never  be  too  late,  where  it  is  pro  defecto 
jurisdictionis.  (5) 

Where  a  defendant  in  a  tithe  suit  applied  for  a  prohibition,  on  afiidint 
that  he  had  answered  on  oath,  or  pleaded  to  the  libel  a  modus,  &c,  it  wv 
objected,  that  the  defendant  had  only  put  in  an  answer  of  a^'modus,  and  that 
his  application  was  too  soon,  until  he  had  regularly  pleaded  it ;  but  the 
Court  said  the  prohibition  must  be  granted,  as  *'  it  appeared  there  w 
nothing  to  try  in  the  court  below,  but  the  modus  insisted  upon  iu  the 
defendant's  answer."  (G) 

Where  the  plaintiff  in  prohibition  properly  pleaded  a  modus  to  a  suit  for 
tithes  in  the  Ecclesiastical  Court  of  the  dean  of  the  cathedral  church  of 
Saruni,  but  the  judge  of  the  court  by  an  interlocutory  sentence  decreed 
him  to  aiiswcT  Inore  fully,  from  which  sentence  he  appealed,  and  his  appetl 
was  dismissed  with  costs,  the  Court  of  King's  Bench  granted  a  prohibi- 
tion to  both  courts,  in  order  to  stay  execution  for  tlie  costs,  for  the  sentence 


( 1 )  JiickftU  T.  Bodeidiam,  4  A.  &  K.  4  Tift. 
Jiotknkam  v.  liickells,  5  Duwl.  i\  C   120. 

frmitU,  tliat  on  a  motion  for  )>rohi- 
bition,  a.s  above,  the  Court  will  look  only 
to  the  proceedings  in  the  Kcclesia»tical 
Court,  a:i(i  not  to  affidavits  for  the  ]>iir])Osc 
of  ascertaining;  wheiher  tho  vallilitv  of  the 
rate  was  thero  questiom'd.      Ihiti. 

(LM  5  A.  1*;  K.  .Vil.     5  i)owl.  R  ('.  -Iti I. 

(:()    L'tnan  v.  fJouity.  3  T.  11.  H.     Buijtjiti 
V.  Benitettt  4  Hurr.  *J(Xy5,     Symei  v.  Symes, 


ibid.  B\3.  2  Ld.  Ken.  538. ;  ride  ct'y 
Argylt  v.  Hunt,  I  Str.  187.  Biaeqmitn  v. 
IIajckin$,  1  Doug.  .i78.  Ladbruke  T.CWcktf, 
L'  T.  U.  6-19. 

(4)  Hdiow  (  Sir  Ifoac)  t.  BiUeria^  Bok 
81. 

(:,)    Offlvy  V.   li'hiUhaiU  ibid.    17.       £* 
jvirU   im/itiMS,  -I  II  &  C.  nH.       Lnmam  r. 
Coiilty.  3  'J'.  11.  n. 

(C)  French  (  Cferk)  v.  TViui,  10  £ait,3l9. 
l.>  ibid.  JT4. 
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not  final ;  and  it  also  appeared  on  the  face  of  the  proceedings,  that  the   Frohibition 
jurisdiction  of  the  Ecclesiastical  Court  ceased  when  the  modus  was  pleaded,   TKycs— Judo- 
■nd  Gould  not  re-conimence  till  there  was  a  verdict  for  tho  defendant,  and  a  hvkt — Writ 
consuluUon  awarded.  ( 1 )  !L^?'  _- 

In  York  (Dean  of)y.  York  (Archbishop  of)  (2),  where  prohibition  was  Dean  of  York" $ 
granted   after  sentence,  Lord  Denman   observed,   "It  was   argued  that  ^°*^' 
nothing  now  remained  which  this  Court  could  prohibit  from  being  done.  Where  the  icn- 
and  not  even  a  continuing  court  to  which  our  writ  could  be  addressed,  only  thing  done 
These  arguments,  for  obvious  reasons,  require  to  be  narrowly  watched,  for  vJ»ch  is  be- 
they  would  give  effect  to  unlawful  proceedings  merely  because  they  were  aiction  of  the' 
brought  to  a  conclusion.     But  to  the  present  case  tliey  are  inapplicable.   Court 
For^on  looking  to  the  sentence  we  find  that  it  admonishes  the  party  not  to 
nercise  the  functions  of  dean  on  pain  of  the  greater  excommunication ; 
ind  that  the  Court  was  adjourned  only  when  this  motion  was  made.     The 
infliction  of  that  pain  would  be  the  mode  of  enforcing  the  sentence,  and 
tkb  we  may  prohibit ;  and  we  find  in  some  of  the  entries  that  this  Court 
bs  enjoined  revocation  of  the  sentence.     The  dean  could  not  apply  before 
sentence,  for  the  sentence  of  deprivation  is  the  only  thing  done  which  is 
beyond  the  jurisdiction  of  tlie  archbishop.     Up  to  tliat  point  he  had  un- 
queitionably  power ;  for  it  was  his  duty  to  inquire  with  a  view  to  ulterior 
proceedings ;  and  it  seems  that  the  lord  chancellor  discharged  an  applica- 
tion for  a  prohibition  that  had  been  made  to  him  before  sentence,  on  that 
▼ery  ground." 

In  Paxton  v.  Knight  (3)  the  question  was,  whether  a  prohibition  should    Quaker  found- 
bc  granted  to  stay  proceedings  in  an  Ecclesiastical  Court,  in  a  suit  by  a  »"g  *»"«***"*  • 
Quaker  for  a  seat  in  a  church,  both  parties  founding  tlieir  titles  upon  pre-  prescriptive 
Kriptive  rights.     The  Ecclesiastical  Court  determiued  against  the  Quaker ;  "8^^ 
vpoD  which  he  applied  for  a  prohibition,  and  it  was  granted  to  him,  because 
tiiwe  were  reciprocal  prescriptions  alleged.     That  the  prescriptive  right  of 
the  one  was  determined   for,    though  that  of  the  other  was  determined 
igunst.     And  that  the  Ecclesiastical  Court  had,  therefore,  adjudged  the 
xivene  prescription  to  be  a  good  one,  which  they  could  not  try,  as  they 
established  it  upon  less  evidence  than  the  common  law  required. 

A  prohibition  cannot  issue  to  a  court«nmrtial  after  its  sentence  has  been   When  a 
nuified  bv  the  king  and  carried  into  execution.  (4-)  prohibition 

•  1  1      *  t  1  .»  •  •  '11  1  1      .  1         •     i»  o  cannot  issue  to 

Although  a  prohibition  will  be  granted  either  before  or  after  sentence   a  court-martial. 

ibr  want  of  original  jurisdiction  in  the  courts  below,  a  prohibition  will  not 

be  granted  on  account  of  defect  of  trial.     For  where  a  matter  collateral   \Mien  Spiritual 

and  incidental  to  a  suit  arises,  which  is  properly  triable  at  common  law  as  a   ^?"'l  mcuion- 
1111  1.  1111  1.  ***^*y  delennines 

modus,  though  the  courts  of  common  law  would  have  granted  a  prohibition   any  matter  of 

before  sentence  on  account  of  the  defect   of  trial  in  the  Ecclesiastical  common  law. 

Court,  they  will  not  grant  it  after  sentence  if  the  defendant  pleaded  the   I^efcctu 

modus,  and  submitted  to  the  trial  of  it,  for  by  so  doing  he  waived  the 

benefit  of  a  trial  at  common  law  (5) ;  and  to  oust  the  Ecclesiastical  Court 

of  iu  jurisdiction  it  is  not  enough  that  a  custom  or  i)rescription  be  stated.    Custom  or  prc- 


(\)  Darby   v.    Coitnt,    1  T.  R,  5j2.      S           (4)  Rex  v.  Pot,  a  R.  &  Ad.  681. 

Bunj'iE.  L.  398.  (;1)  Full  v.  Jiutchiiu  {Clerk),    '2  Cowp. 

12)  2  Q.  U.  <0.  amie,  997.  IV2. ;  ct vide StaimbanA  v.  Dradtkaw^  10  East, 

(3)  1  Burr.  314.  349.  u. 
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•cription  must 
be  denied. 

When  the  mat- 
ter belong!  to 
the  Spiritiul 
Court. 


Stdt.  14  Gca  2. 
C.17. 

JUDGXUIT. 


Writ  of  error. 


except  it  be  denied  by  the  other  side,  and  the  Court  are  proceeding  to  tij 
it;  for  it  may  be  immaterial  to  the  question.  (1) 

Nor  will  a  prohibition  lie  where  the  inferior  court  has  only  jurisdicticM 
over  part  of  the  matter,  and  not  of  the  rest.  (2) 

If  by  the  proceedings  in  the  cause  it  appear  that  the  cognisance  of  the 
cause  does  not  belong  to  the  Spiritual  Court,  a  prohibition  will  be  granted 
after  sentence  ;  but  if  a  person  be  sued  out  of  his  diocese>  and  he  do  not  take 
advantage  of  it  before  sentence,  he  cannot  have  a  prohibition  af\er  sentenceb 
because  the  cause  belongs  to  the  Spiritual  Court,  and  though  it  did  not 
belong  to  that  Spiritual  Court,  it  belongs  to  some  other,  and  not  to  tk 
king's  temporal  court. 

In  Dike  v.  Brown  (3),  where  the  defendant  libelled  in  the  Spiritual 
Court  for  tithes  of  faggots  made  of  loppings  of  trees ;  and  the  suggestioa 
for  a  prohibition  was,  that  these  loppings  were  cut  from  the  stumps  of 
timber-trees  above  the  growth  of  twenty  years ;   but  it  was  alleged,  thit 
sentence  was  given  in  the  Spiritual  Court,  and  therefore  the  plaintiff  cane 
too  late  for  a  prohibition ;  Chief  Justice  Holt  said,  '^  The  sentence  wiD 
not  hinder  the  having  a  prohibition  in  any  case,  but  in  case  of  prohi- 
bitions grounded  upon  stat.  23  Hen.  8.  c.  9.,  for  citing  out  of  the  dioccM 
But  because  the  plaintiff  had  not  pleaded  this  matter  in  the  Spiritual  Courts 
they  denied  the  prohibition,  because  the  Spiritual  Court  has  a  general  jnrii- 
diction  of  tithes ;  and  if  any  special  matter  deprive  them  of  their  jurii- 
diction,  it  must  be  pleaded  there ;  and  if  it  had  been  pleaded  there^  nd 
issue  joined  upon  it,  and  upon  the  trial  it  had  been  found  not  to  be  silvt 
Cftdua,  it  had  been  well ;  but  if  they  had  refused  to  admit  the  plea,  a 
prohibition  should  have  been  granted." 

Stat.  14  Geo.  2.  c  17.  does  not  seem  to  extend  to  prohibitions,  becaaie 
the  defendant  may  himself  take  down  the  record  without  a  proviso.  (4) 

If  the  defendant  allow  judgment  to  go  by  default,  the  plaintiff  is  entitled 
at  common  law  to  a  writ  of  inquiry,  and  if  the  jury  find  damages  be  is 
entitled  to  costs  under  stat.  1  Gul.  4.  c.  21.  (5) 

No  writ  of  error  will  lie  upon  the  refusal  of  a  prohibition  ;  but  when  a 
consultation  is  awarded,  it  is  with  an  ideo  consideratum  est,  and  then  a 
writ  of  error  will  lie.  (6) 

Error,  does  not  lie  from  the  King's  Bench  to  the  Exchequer  Chamberi 
for  prohibitions  are  not  within  stat.  27  Eliz.  c.  28.  (7) 


Mods  or 

ACUUIRIMG  THE 

Wbtt  or  Pao- 
uiBiTioir,  Ayo 

HBBEIK  Wf  TUS' 

Plbadinus. 


8.  Mode  of  AcguiaiNo  the  Writ  of  Prohibition  and  herein  or 

THE  Pleadings. 

So  long  as  the  idea  continued  among  the  clergy,  that  the  ecclesiastical 
state  was  wholly  independent  of  the  civil,  great  struggles  were  coostaotly 


(!)  ByUtM  (CUrk)  t.    RobwH,     1    lien. 
Black,  loa 

(2)  Car  Jake  v.  Mapledoram,  2  T.  R.  473. 
Gardner  v.  Booth,  2  Salk.  548. 

(3)  '2  Ld.  lUyin.  835. 

(4)  2  Archb.  by  Chitt.  1 105. 

(5)  ri<£ee/iam  BulLN.P.331.  GBac.Abr. 
ProhUfUUm  (E),  576.     3  Tidd,  948. 


(6)  St.   Davids  {BisMop  of)  ▼.  Lw$^\ 
Ld.  ICaym.  545. 

(7)  Free{I).D.)  r.  Burgoyne^  5  B.  &  C 
765.  WdeJeffertomr.Dmrham  {BuMt^sf)t 
1  Bos.  &  Pul.  121.  CroucMer  v.  CoUiu$,  I 
Sauod.  130*.  (I).  JaqmeMT.  Cemr,  3  i\ 
201.(1). 
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maintained  between  the  temporal  courts  and  the  spiritual  concerning  the  Mode  or 

writ  of  prohibition  and  the  proper  objects  of  it ;  even  from  the  time  of  the  w«it"k  P«" 

constitutions  of  Clarendon,  made  in  opposition  to  the  claims  of  Archbishop  hibitionand 

Becket  in  10  Hen.  2.,  to  the  exhibition  of  certain  articles  of  complaint  to  ""«"•  «'  ™« 

X  LKADIKG& 

the  king  by  Archbishop  Bancroft  in  S  Jac.  1.  on  behalf  of  the  Ecclesiastical  

Courts.  (1) 

If  a  party  be  aggrieved  in  the  Court  below  he  can  apply  to  the  superior 

eonrt,  setting  forth  the  nature  and  cause  of  his  complaint,  in  being  drawn  ad 

aliud  examen,  by  a  jurisdiction  or  manner  of  process  disallowed  by  the  laws  of 

the  kingdom ;  and  this  used  formerly  to  be  done  by  filing,  as  of  record,  what 

vas  called  a  suggestion,  containing  a  formal  statement  of  the  facts ;  but  by 

itat.  I  Gul.  4.  c  21.   s.  1.  it  is  not  necessary  to  file  a  suggestion  on  any  ap-   stat.  1  GuL  4* 

plication  for  a  writ  of  prohibition,  but  such  application  may  be  made  on   <^*21.  i.l. 

affidavits  only ;  and  in  case  the  party  applying  be  directed  to  declare  in 

prohibition  before  the  writ  issued,  such  declaration  shall  be  expressed  to  be  on 

behalf  of  such  party  only,  and  not,  as  heretofore,  on  the  behalf  of  the  party 

ind  of  hb  majesty,  and  shall  contain  and  set  forth  in  a  concise  manner  so 

nnch  only  of  the  proceeding  in  the  court  below  as  may  be  necessary  to 

ihov  the  ground  of  the  application,  without  alleging  the  delivery  of  a  writ 

or  any  contempt,  and  shall  conclude  by  praying  that  a  writ  of  prohibition 

uaj  issue ;  .to  which  declaration  the  party  defendant  may  demur,  or  plead 

nch  matters  by  way  of  traverse  or  otherwise,  as  may  be  proper  to  show 

that  the  writ  ought  not  to  issue ;  and  conclude  by  praying  that  such  writ 

■ay  not  issue ;  and  judgment  shall  be  given  that  the  writ  of  prohibition  do 

or  do  not  issue,  as  justice  may  require. 

The  effect  of  stat  1  Gul.  4.  c.  21.  has  been  to  substantially  place  prohibi-  The  eflVctof 
tioDs,  after  a  rule  to  declare  has  been  obtained,  upon  the  footing  of  an  «**tiGul.4. 
iction ;  and  in  this  respect  it  exhibits  a  close  resemblance  to 'a  mandamus,    piace  writJi  of 

Formerly  a  prohibition  could  not  be  moved  for  on  the  last  day  of  term  ;  prohibition 
but  it  seems  from  stat.  1  Gul.  4.  c21.,  thati    can  be  moved  for  whenever  JifJ^Mme  foou 
a  mandamus  can  be  moved  for.  ing  as  a  writ  of 

The  writ  issues  on  the  crown  side  of  the  Court  of  Queen's  Bench  only   "»«"«^™J»»- 
*bere  the  proceedings  below  are  of  a  criminal  nature,  or  have  relation  to   ^^  be  moved 
otters  of  a  criminal  character,  or  in  which  the  crown  has  interest  or  for,  whenever  a 

*ODcem.  mandamus  can 

be  moved  for. 

The  affidavits  should  only  be  entitled  "  In  the  Queen's  Bench."  «,.     ' 

^  When  the  writ 

The  rule  nisi  is  drawn  up  at  the  Crown  Office,  and  served  upon  the  issucn  on  the 

parties  whom  it  calls  upon  to  show  cause.  *7°Tf  "*^®  ^ 

Where  a  rule  nisi  for  a  prohibition  to  an  inferior  court  has  been  dis- 

charged,  the  Court  will  not  allow  the  motion  to  be  renewed,  upon  affidavits  discharged 

stating  matter  not  before  presented  to  the  Court,  but  existing  at  the  time  of  ^ot  insufficient 

tbe  original  application.  (2)  affidavits. 

Upon  motion  to  make  the  rule  absolute,  if  the  case  require  further  argu-  When  parties 

»cnt,  the  Court  will  order  the  rule  to  be  enlarged,  giving  the  parties  leave  ^'*'  **?  ordered 

in  the  mean  time  to  declare  in  prohibition;  and  the  proceedings  are  then  prohibition, 
u  in  a  cause  on  the  plea  side  of  the  court,  until  an  issue  be  tried ;  and 
the  Crown  Office  rule  is  enlarged  from  term  to  term  until  the  cause  be 
tried. 

(1)  3  BUck.  Com.  by  Stephen,  (>87.  (2)  Rickeltt  r,  DoJenham,  4  A.  &  £.  433. 
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It  may  be  laid  down  generally,  that  the  declaration  in  probibition  should 
be  as  precise  and  particular  in  the  statement  of  the  facts,  as  in  an  issue  upon 
a  return  to  a  mandamus. 

The  declaration  in  prohibition  should  have  a  venue.  (1) 

If  the  cause  of  complaint  be  several,  two  persons  cannot  join  Id  a  dcela^ 
ration  in  prohibition.  (2) 

The  Court  will  not  put  the  party  to  declare  in  prohibition,  if  they  are 
clearly  of  opinion  against  granting  the  prohibition,  because  the  same  appli* 
cation  maybe  made  to  the  other  court.  (3)  In  fact,  leave  to  declare  ii 
prohibition  is  only  granted  where  the  Court  inclines  to  prohibit.  Dot  when 
it  inclines  to  the  contrary.  (4) 

Upon  an  application  for  a  prohibition  to  the  Ecclesiastical  Court,  to  pre- 
vent it  from  granting  administration  with  the  will  annexed,  in  the  case  of 
a  testamentary  appointment  by  a  married  woman,  under  a  doubtful  poWt 
the  party  was  ordered  to  declare  in  proiribition.(.5) 

Pleas  may  now  be  pleaded  to  an  action  of  prohibition.  (6) 

In  a  suit  for  tithes  in  the  Ecclesiastical  Court,  if  the  defendaot  plesd  a 
pica,  which  raises  a  (fuestion  beyond  the  jurisdiction  of  the  Court,  but  aAff- 
wards  waives  k,  the  Court  of  Queen*s  Bench  will  not  grant  a  prohibitioo  ii 
that  stage  of  the  proceedings.  (7) 

In  a  suit  for  subtraction  of  tithes  in  the  Spiritual  Court,  b;f  an  impn^ 
priator,  the  defendant  s  personal  answer  stated  a  lease  of  them  by  plaiotiff 
to  a  third  party,  by  whom  they  were  demanded,  and  also  that  they  belor^ 
to  the  vicar  and  not  to  the  plaintiff.  The  defendant  also  put  in  a  responilfe 
allegation,  that  by  immemorifil  usage,  custom,  and  prescription,  the  titbei 
were  decmiKi  small  or  vicarial,  and  as  such  due  to  the  vicar,  and  Dot  to  the 
plaintiff.  The  plaintifl*s  personal  answer  denied  the  usage  as  stated  by  the 
defendant,  and  the  judge  assigned  a  day  to  hear  of  the  sufficiency  of  the 
plain tifTs  answer,  and  term  probatory  to  the  defendant.  It  wa.*«  held,  tfait, 
in  this  stage  of  the  cause,  there  Mas  no  issue  in  the  lease ;  that  the  only 
matter  in  issue,  viz.  the  immeniorial  right  of  the  vicar,  was  properly 
cognisable  by  the  Spiritual  Court,  and  that  there  was  no  ground  of 
prohibition.  (8) 

Pleading  an  issuable  plea  to  articles  in  the  Spiritual  Court  is  no  answer 
to  a  prohibition,  if  the  spiritual  judge  have  no  jurisdiction  over  the  matterof 
which  he  has  taken  cognisance.  (9) 

Where  an  application  was  made  for  a  prohibition,  the  Court  did  Dot 
compel  the  parties  to  take  \s^\xg  upon  a  suggestion,  when  upon  examination 
it  was  found  to  be  false.  (10) 

In  Stafford  v,N€ale{\\)  it  was  held,  that  the  refusal  of  a  plea  was  nut 
traversable. 

In  actions  of  prohibition,  wherein  the  defendant  is  considered  as  Enactor, 


(1)  Amger  X,  BrowHt  2  Show.   147.   Bro^ 
ffa*  \.  Amng€T  (  CUrk),  lUym.  (Sir  T).,  :JS7. 

(2)  Kndwalider  T,  Drya/ij  Cro.  Car.  lfJ2. 
Cif  Lindo  ▼.  /•Wney,  2  13oug.  G13.  n. 

/  1 1  IUt  T.Kiy  {BUhop  of).  1  Ulack.  (Sir 

W.  ;.  V  ; .     Ure  York  (  Dtan  of  \  •-'  C^.  H.  K). 

1.7;  Krp.  Tucker  im  rt  Inman^  1  ^F.  &  G. 


(6)  //a//  T.  Manle,  5  N.  &  M.  455. 

(7  )   (iirr/fir  t.  Cutiey,  7  Dowl.  P.  C  6*6. 

(8)  Brnuchamp  {Ear()  x.  Tttruer,  10.^ 
&  K.L>1H. 

(\*)  ExfMrte  niUianu,4  B.  &  C.  SlSw 

(ID)  Cnsc  of  St,  Mary  MagtIaUn 
tey  ChurcA,  in  Southwark,*2  Mod.  SM. 

(11)  1  Str.482. 
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the  issue  may  be  made  up  and  entered  by  the  defendant  as  well  as  by  the  ^'^on^  of 

,.,_,,.*  ,,.  ,  .   1  ^  .  ACQUIRINO    THE 

plaintiff  (1);   and  the  former  may  try  the  cause  without  proviso.  -Writ  or  Pao- 

The  trial  by  proviso  cannot  be  had  in  civil  actions,  till  there  has  been  hibitiok,  am» 

•ome  laches  or  default  in  the  plaintiff  in  not  proceeding  to  trial,  after  issue  "k'^"'*'  «>f  the 

joined,  except  where  the  defendant  is  considered  as  an  actor,  as  in  replevin,      __ 

nrohibitiont  and  quare  impedit,  which  are  to  have  a  return,  consultation,  ™^^c  ^P  ^"^l 

,  .  .1      ,  .  t         A\  entered  by  the 

IDd  a  wnt  to  the  bishop.  (2)  defendant  as 

In  Newson  v.  Bawldry  (3)  the  matter  In  dispute  being  ill-pleaded,  the  veil  as  by  the 

parties  were  directed  by  the  Court  to  amend  the  plea.  defendant  ^ 

In  Franklin  v.  Holmes  (4)  after  a  nonsuit  had  been  set  aside  in  prohi-  being  consi- 

bition,  the  plaintiff  had  leave  to  amend  the  suggestion,  which  inadvertently  *^*'''"®^  ""  ■*^*®'' 

alleged  immemorial  payment  of  tithes  to  the  king  and  his  predecessors,  by  Amikdmiht. 

iosertine  "  and  to  such  other  person  or  persons  as  had  or  claimed  title   -^^endnnent 
JJ  t^  ^  ordered  by  the 

tkcreto.  Court. 

A  party  being  libelled  in  the  Spiritual  Court  for  non-payment  of  a  church-  Amendment  of 
nte,  made  in  pursuance  of  a  resolution  of  the  vestry,  objected  to  the  libel,  *^®  suggestion 
because  it  stated  a  notice  to  have  been  given,  which  was  defective,  and  he  had  been  set 
obtained  a  rule  nisi  for  prohibition:    afterwards,  the  notice  really  given,  os\de, 
which  was  good,  and  which  had  been  lost,  wads  discovered,  and  was  sub-  Amendment  of 
nitted  to  the  Court  of  Queen's  Bench,  on  showing  cause,  with  an  affidavit,   whcre"defec- 
tkat  by  the  practice  of  the  Ecclesiastical  Court  (in  the  opinion  of  the  depo-  tive  notice  liad 
aat,  a  proctor)  leave  would  be  given  to  amend  the  libel  by  an  additional  ^^"*  inserted, 
uticle  setting  out  the  real  notice :  —  It  was  held,  that  the  rule  nisi  for  a  pro- 
Vibition  might  be  enlarged,  to  give  an  opportunity  for  such  amendment.  (5) 

The  spiritual  courts  have  power  to  construe  a  statute  the  effect  of  which   An  erroneous 
comes  incidentally  before  them  in  the  course  of  a  proceeding  where  they  *^*'"*|"|^*^Mi 
kave  jarisdiction.     Therefore,  where,  on  objection  taken  to  a  declaration  in  not  be  pre- 
prohibition  on  general  demurrer,  it  appeared  only  that,  in  a  proceeding  to  sumcd. 
enforce  a  church  rate,  the  Spiritual  Court  would  have  to  determine  the  effect 
of  an  act  of  parliament,  the  Court  of  Queen*8  Bench  gave  judgment  for  the 
<Mendant  in  prohibition,  on  the  ground  that  the  Spiritual  Court  did  not  ap- 
pear to  have  done  anything  as  yet,  and  it  was  not  to  be  presumed  that  they 
vottld  construe  the  statute  erroneously  :  and,  under  such  circumstances, 
^  Court  of  Queen's  Bench  would  not  give  leave  to  amend  for  the  purpose 
ef  raising  the  question  in  such  court  on  the  effect  of  the  statute.  (6) 


9.  Contempt  of  the  Writ  of  Prohibition.  Coktsmrop 

THE  Wiirr  or 

The  disobeymfic  of  a  prohibition  is  a  contempt  to  the  superior  court  that   ^.   . 

JLItsobeyinff  a 

^vards  it,  and  punishable  by  attachment,  which  issues  against  the  judge  prohibition  is  a 
^  party,  though  the  writ  of  prohibition  was  not  directed  to  the  party  (7)>  contempt, 
ud  proceeding  af^r  such  prohibition  subjects  the  parties  to  fine  and 


(1)  2  Tidd,  734.       1   Archb.  by  Chitt.  (4)  Cit  1  ridd,697. 

M8.  (5)  Blunt  V.  Hatntoodj  8  A.  &  £.  GIO. 

(8)  R.  &  M.  22  iM  not,  (a).      2  Tidd,  (6)  HaU  t.  Maide,  7  ibid.  721. 

"^    2  Archb.  by  Chitt.  1100.  (7)  Q  Bac.  Abr.  rrohihit'um  (M),  60a 

(3)7  Mod- 69.  19  H.  6.  54. 
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imprisonment,  according  to  the  discretion  of  the  superior  court  (I)    And 
such  uttachmc-nt  may  even  be  awarded  against  a  peer  of  the  realm.  (2) 

In  Witinioriyht^s  case  (3)  an  attachment  was  granted  upon  afiidavir,  that 
the  party  proceeded  after  a  prohibition  delivered  to  him,  in  a  suit  for  a  seat 
in  a  church,  which  the  plaintiff  claimed  by  prescription  ;  and  upon  his  ap- 
pearance and  examination  upon  interrogatories  he  confessed  the  matter,  and 
was  fined  five  marks. 

And  not  only  an  attachment  lies  for  proceeding  in  the  same  cause  pend- 
ing a  prohibition,  but  also  for  instituting  a  new  suit  for  the  same  thing: 
thus,  where  a  parson  libelled  for  tithes,  and  a  prohibition  was  brought,  and 
he  libelled  for  tithes  of  another  year  the  first  not  being  determined,  la 
attachment  was  awarded.  (4) 

Whether  a  prohibition  issue  providently  or  improvidently,  until  it  he 
superseded,  a  proceeding  in  breach  of  it,  is  a  contempt.  (5) 

In  an  attachment  upon  a  prohibition,  the  plaintiff  can  recover  damagei 
and  costs  against  the  party  for  proceeding  after  the  writ  of  prohibitioa 
awarded.  (6) 


Bamaoks  and 
Conn. 

Stat.  I  Gul.  4. 

€.31. 


COSTIC. 

Bv  tlic  com- 
moil  law  there 
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Stat.  8  &  !) 
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S.3. 


M'hcrc  a  plain- 
tiflr  aci)uired  an 


10.  Damages  and  Costs* 

By  Stat.  1  Gul.  4.  c.  21.  ''  it  shall  be  lawful  for  the  jury  to  assM 
damages,  for  which  judgment  shall  also  be  given  ;  but  such  assessment  shall 
not  bo  necessary  to  entitle  the  plaintiff  to  costs.'' 

Previously  to  the  enactment  of  stat.  1  Gul.  4.  c.  21.  the  issue  in  prolii- 
bition  being  a  proceeding  to  inform  the  conscience  of  the  Court,  thejary, 
it  seems,  under  stat.  8  &  9  Gul.  3.  c.  II.,  could  only  award  one  shilling 
damugos  for  the  contempt  on  a  verdict  for  the  plaintiff  (T);  but  it  has  bf-fn 
stated  (S)  that,  after  a  plaintiff  has  had  judgment,  he  might  bring  his  action 
upon  the  case,  and  recover  the  damages  he  had  sustained.  (9) 

13y  the  common  law  there  were  no  costs  in  prohibition.  (10)  Costs  in  prohi- 
bition depend  upon  stat.  8  &'9  Gul.  3.  e.  11.  s.  3.  and  stat«  I  Gul.  4.  c.  21* 

By  stat.  8&9  (/ul.  3.  c.  11.  s.  3.  (11)  *^  in  suits  upon  prohibitions,  (he 
plaintiff  obtaining  judgment,  or  any  award  of  execution,  after  plea  pleaded, 
or  dcnuirrer  joined  tiiercin,  shall  likewise  recover  his  costs  of  suit ;  and  if 
the  plaintifi'  shall  bi>conie  nonsuit,  or  suffer  a  discontinuance,  or  a  verdict 
shall  pass  against  him,  the  defendant  sliall  recover  his  costs,  and  have 
execution  for  the  same." 

Where  a  plaintiff  ac(|ui red  an  absolute  judgment  in  prohibition,  though 
only  upon  a  part,  h<>  was  held  under  stat.  8  &  9  (lul.  3.  c.  11.  to  be  entidi-d 
to  costs.    Thus  in  Middieton  v.  Croft  (12)  the  plaintifi'in  prohibiiion  having 


(I)  F.  N.  B.  40.      6  Bac.  Abr.   PrJii- 
bitiun  (M\GO(). 

(J)  Ibid. 

(:n  JoiifJi(Sir  T.), -17. 

(•I)   ShuritifftoH\.  Flntteooilj  Moore  (Sir 
Y.),.VJ0.      Stifftmrsmse.  I  I. asm.  111. 

(.■;)  <;  IJac.  Abr.  Prohibition  (M).  dtK). 

{G)  F'uy     V.    Lanfftt      ('n».    Car.     'iM), 
Aiiiiyur   V.    Jirttjann  Joiu»^  (Sir    T.  t,    I'J.S, 
Anfjer  v,  Jfrewrr^  1  VciU.  J  IS.      IlfytcootI  \  . 
J-'Mter,  1}  Lev.  I^Oa 


(7)  Pewinu  v.  Harvey,  1  B.  &  Ad.  154. 

(K)  0"  IJic.  Abr.  PnjMbi:i>,m  {V\  i7l». 

(I))   Carter  v.  lA^dx,  Mich,  i:  Gl'O.^J.  cit. 
ibid. 

(10)  TVrl^rd  Tcntcrdonin  F,re  (D,I).) 
V.  L'urffoyne,  G  15.  &  C.  5-10. 

(11)  I't/ic  Stcplieiis*  Kcclesijstical  Sututcf 
nor,. 

(lU)  U  Sir.  1062. 
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prermiled  in  one  point,  although  he  failed  in  all  the  rest,  moved  for  costs ;  Damages  and 
and  that  they  might  be  taxed  from  the  time  of  the  first  motion.     To  which     ^^"^^ 


it  was  objected,  that  the  point  on  which  the  plaintiff  prevailed  was  not  the  absolute  judg- 
gist  of  the  proceedings,  but  only  a  circumstance ;  and  that  it  would  be  S|^°V°thou**h 
very  hard,  that  they  who  had  prevailed  upon  the  merits  should  pay  costs,  only  upon  a 
But  by  the  Court :  "  The  words  of  the  act  are  not  to  be  got  over,  which  P^JJ  he^»» 
give  costs  to  the  plaintiff  if  he  obtains  any  judgment;  and  this  matter  was  gut.  8&9GuL 
onder  consideration  in  the  House  of  Lords  in  Dr.  Bentley's  case,  where  the  s.  c.  ii.  to  be 
prohibition  stood  as  to  some  articles,  and  there  went  a  consultation  for  the  ^*'"*^*<>*^*'***' 
reit :  to  be  sure  it  will  be  considered  in  the  quantum,  but  we  cannot  deny 
costs." 

In  Houghton  (Sir  H.)  v.  Starkey  (1),  after  judgment  for  the  plaintiff  Mode  bj  which 
In  prohibition,  the  question  was,  what  costs  ought  to  be  allowed ;  and  *^^  ^tei*** 
it  was  doubted  whether  they  should  be  computed  from  the  first  motion,  or 
onlj  from  the  declaration.  Upon  search,  it  was  found  to  be  the  course  of 
til  the  courts  to  tax  only  from  the  time  of  declaring,  except  in  two  in- 
ttances:  the  one  in  the  case  of  Eads  v.  Jackson  (6.  R.  2  Geo.  1.),  and  the 
other  in  the  case  of  Brown  v.  Turner  (CB.),  where  they  were  allowed  from 
the  first  motion.  And  of  this  opinion  were  all  the  judges.  And  the  officers 
vere  directed  for  the  future  to  allow  the  costs  of  the  first  motion. 

In  Gegge  v.  Jones  (2),  upon  showing  cause  against  a  prohibition,  the  PWntiff  under 
Court  made  the  rule  absolute,  with  a  direction  that  the  plaintiff  should  de-  3.  c.  n,  could 
dare  in  prohibition.^  He  tendered  a  declaration,  but  the  defendant  refused  not  bave  furoed 
it,  and  applied  to  stay  proceedings,  as  being  willing  to  submit.  The  other  •  t  ro^l 
insisted  he  had  a  right  to  go  on,  and  so  acquire  the  costs  of  the  motion,  which  if  be  were  wil- 
heconld  not  otherwise  have.  But  the  Court  stayed  the  proceedings  without  j!"^  ***  submit, 
eotts;  saying,  the  direction  to  declare  was  in  favour  of  the  defendant,  who  of  obtaining 
ttight  waive  it.  costs. 

Where  it  was  made  a  condition  on  enlarging  a  rule  for  a  prohibition,  that   Costs  not  reco- 
the  party  applying  should  declare,  and  he  did  declare,  and  the  defendant,  ju^y  could  giTe 
instead  of  pleading,  obtained  a  judge's  order  for  staying  proceedings  upon   no  damages, 
ptjment  of  costs  incurred  since  the  rule  to  declare ;  it  was  held,  upon 
Motion  to  set  aside  that  order,  that  the  plaintiff  in  prohibition  was  not 
wtitled  to  any  further  costs :  Mr.  Justice  Littledale  observing,  «*  The  stat  Judgment  of 
8  A  9  Gul.  3.  c.  1 1.  8.  3.  entitles  a  plaintiff  to  costs  after  plea  pleaded  or  de-  LiJiiedide^ki 
mnrrer  joined ;  the  plaintiff,  therefore,  is  not  entitled  to  costs  under  that  PtwtrfM  t. 
•^tute.     It  is  said,  however,  that  if  there  had  been  judgment  by  default  he   ^^^^^' 
Bnght  have  recovered  some  damages,  and  then  he  would  be  entitled  under 
^e  statute  of  Gloucester  to  costs.     But  here  a  jury  could  give  no  damages, 
^ose  no  proceedings  were  had  after  the  prohibition  issued,  and  therefore 
^e  defendant  was  guilty  of  no  contempt."  (3) 

Previously  to  stat.  1  Gul.  4.  c.  21.  it  was  held,  that  a  prohibition  took  off  A  probibition 
*ke  costs  assessed  upon  an  appeal,  where  the  cause  was  returned  to  the  in-  ^^^  Lsessed 
'<^or  court.     Thus,  in  Crompton  v.  Waterford  (A)^  where  an  appeal  had  upon  an  appeal 
^nto  the  delegates,  who  overruled  it,  and  assessed  costs  for  the  wrong  where  tbe  cam 

IB  returned  to 

N^P^  the  Court  agreed,  that  because  a  prohibition  stays  all  proceedings,  the  inferior 

court. 

0)  1  Str.  82.  (4)   Hctl.   167.      Lit  S65.      Gibson's 

C2)  9  Ibid.  1 149.  Codex,  1029. 

(3)  PiM:irt9M  T.  iforvfy,  1  B.  &  Ad.  154. 

3  Z 
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Sut.  1  Gul.  4. 
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Kccli'sLuftical 
Court. 


Where  a  writ 
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issues  as  to 
procvL-ding  on 
part  of  the 


the  costs  were  taken  away ;  and  added,  that  if  the  party  iras  excommanicitfCi 
he  should  be  absolved. 

It  has  been  resolved,  that  if  a  feme  covert  sue  another  in  the  Spiritnil 
Court  for  incontinence  with  her  husband,  and  recover  costs,  if  the  hns- 
band  release  them,  the  wife  is  barred ;  for,  since  the  husband  is  liaUe  to 
the  charges  of  the  suit  expended  by  the  wife,  he  has  a  right  to  the  costs  in 
recompense ;  besides,  the  wife  cannot  have  a  chattel  interest  exclusive  of 
her  husband.  (1) 

But,  if  the  husband  and  wife  be  divorced  a  mensa  et  thoro»  and  the  wife 
have  alimony  ailowedher,  and  she  sue  for  defamation  or  other  injury,  and 
recover  costs,  the  husband  cannot  release  them ;  because  they  come  insteid 
of  that  which  the  wife  has  expended  out  of  her  alimony,  which  was  a  separate 
maintenance,  and  not  in  the  power  of  the  husband.  (2) 

Stat  1  Gul.  4.  c.  21.  s.  1.  (3),  after  reciting  that  it  was  expedient  to  make 
some  better  provision  for  payment  of  costs  in  cases  of  prohibition ;  entcti 
**  that  the  party  in  whose  favour  judgment  shall  be  given,  whether  oo 
nonsuit,  verdict,  demurrer,  or  otherwise,  shall  be  entitled  to  the  costs  attend- 
ing the  application  and  subsequent  proceedings,  and^  have  judgment  to 
recover  the  same." 

The  party  in  whose  favour  judgment  is  given  in  an  action  of  prohibition, 
is  entitled  to  the  costs  of  the  application  for  a  writ  of  prohibition,  without 
obtaining  a  rule  for  such  costs.  (4r) 

In  Scammtll  w^Wilkinson  (5)  it  was  held,  that  under  stat.  8  &  9  GuLS. 
c.  11.  s.  3.,  no  costs  can  be  awarded  on  prohibition  against  executors,  against 
whom  judgment  was  obtained  on  demurrer,  upon  a  questioif,  whether  tbcy 
Were  entitled  to  a  general  or  limited  probate ;  but  it  seems,  that  executors 
have  been  comprehended  in  the  provisions  of  stat  I  GuL  4.  c  21. 

Where  a  rule  was  made  absolute  for  a  prohibition,  it  was  held  that 
the  costs  of  the  rule  could  not  be  granted  to  the  successful  party  untlcr 
stat.  1  Gul.  4.  c.  21.  s.  1.,  because  that  statute  only  applied  to  cases  whtre 
there  had  been  pleadings  in  prohibition.  (G) 

But  in  case  a  verdict  be  given  for  the  plaintiff,  the  jury  may  as«s» 
damages,  but  such  assessment  is  not  necessary  to  entitle  the  plaintiff  t^ 
costs.  (7) 

In  Tesiimond  y.Yardh/(S)  it  was  holden,  that  stat  1  Gul.  4w  c21.<i"<* 
not  enable  the  Court  of  Queen's  Bench,  where  a  party  had  declared  in  pr^* 
hibition  and  succeeded,  to  grant  him  his  costs  incurred  in  the  Ecclesiastical 
Court. 

A  judgment  for  prohibition  as  to  some  of  the  objects  and  purposes  o» 
the  libel  but  not  as  to  others,  seems  to  have  been  a  casus  omissus  outoa 
stat  S&  9  Gul.  3.  ell. 

Where  the  judgment  on  demurrer  to  a  declaration  in  prohibition  vafi^ 
that  a  writ  of  prohibition  issue  as  to  a  proceeding  on  part  of  the  mattencoD'*' 
tainc.'d  in  the  libel,  with  a  view  to  a  particular  object,  and  a  writ  of  coo^ 
^ultation  as  to  proceeding  upon  them  for  any  other  purpose,  and  as  to  al* 


(1 )  ChamUHaine  ▼.  Ilevion,  5  'Mod,  60. 
1  S:i)k.  11.5.     J 'J  Mod.  89. 

(2)  Chnmittrhiin  v.  JltwiUon,  1  Ld.  Rayni. 

(:})  Vide  Stephens*  Ecclesiastical  Statutes, 


(4)  Ex  parte  Tucker,  in  tkt  matUr  ^ ^ 
matt,  4  M.  &  G.  1079. 
(.V)  C»  East,i>0-». 
{(l)   Itfx  V.  Kcalinsh  1  1>0^1-  ?•  C.i¥^ 

(7)  Corner's  Crown  Pracdct^  M8. 

(8)  5U.&  Ad.4M. 
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other  matten  in  the  libel ;  it  was  hesitatingly  held,  that  this  was  not  ^^°"  ^ 
within  stat  8  &  9  Gul.  3.  c  11.  (1)  "''* 

And  there  does  not  seem  to  be  any  provision  made  for  such  a  case  by  matters  con- 
stat 1  Gul.  4.  c.  21. ;  although  it  is  provided  that  a  jury  may  assess  damages,  Jf^j^  "*  ^^ 
yet  it  is  also  provided  that  *<  such  assessment  shall  not  be  necessary  to 
entitle  the  plaintiff  to  costs."  (2) 

R^.  Gen.  H.  T.  2  Gul.  4.  (I.)  64.,  which  directs  that  where  a  new  trial  is  Reg.Gen.  H. 

granted  without  any  mention  of  costs  in  the  rule,  the  costs  of  the  first  trial  ^^  applies  t< 

shall  not  be  allowed  to  the  successful  party,   though  he  succeed  on  the  issues  in  pro 

second,  equally  applies  to  issues  in  prohibition^  even  since  staL  1  GuL  4.  "^™"°^ 
c21.  s.l.(3) 

Where  an  application  was  made  that  the  costs  incurred  by  fruitless  Where  pay- 
attempts  to  obtain  a  prohibition  might  be  included  in  the  costs  of  proceed-  ^Qcuncd  by 
ings  for  a  church  rate  in  the  Ecclesiastical  Court,  and  be  paid  before  the  fruitless  at- 
penon  in  contempt  was  discharged;  the  judge  of  the  Consistorial  Court  *5^^a*Lro 

of  Rochester  (4)  refused  the  application.  (5)  bition  will  n< 

be  ordered* 


PUBLIC  WORSHIP.  (6) 
I*  Establishment  of  the  Book  of  Common  Prater,  pp.  1076 — 1082. 

Ariidt*  SO.  |r  54.  Powtr'ofth*  ehurck  to  detr—  rites  amd  eeremome§ —  Of  the  traditions 
of  the  church —  Extract  from  the  charge  of  the  Bishop  of  Worcester,  relative  to  the 
forms  in  the  ministr€Uion  of  divine  service  —~  Extract  from  the  charge  of  the  Bishop  of 
Winchester  as  to  postures  and  gestures  •—  Extract  from  the  charge  of  the  Bishop  of 
Lincoln  respecting  the  origin  of  the  Reformation  in  the  Anglican  Church  — -  Canon  6. 
Impugmers  of  the  rites  and  ceremonies  established  in  the  Church  of  England  censured^ 
Liturgies  before  the  Acts  of  Uniformity —  Liturgies  established  by  sUU.  2  |r  3  Edw.  6. 

e.1.  ^staL  5^6  Edw,  6.  c.  1.  «.  5 Stat.  1  EHz,  c.  2,  ^  stat.  18^  14  Car.  2.  c  4. 

$.  24.  —  Statutes  formerly  made  for  uniformity  of  Common  Prayer  confirmed  — 
Stat.  13  ^  14  Car.  2.  c  4.  s.  26.  —  True  copies  of  the  Booh  of  Common  Prayer  to  be 
prooidtd  in  aU  churches  —  The  rubric^  or  the  directions  of  the  Book  of  Common  Prayer, 
farm  a  part  of  the  statute  law  of  the  realm —  Stat  2^3  Edw.  6.  c.  1.  ^  stat.  1  EHz. 
c  2.  f.  4.  — -  Penalties  for  using  any  other  service  than  the  Booh  of  Common  Prayer  — 
StaL  13  |r  14  Car.  2.  c.  4.  s.  25.  --^Litanies  relating  to  the  sovereign,  ^c.  can  bt 
ekangsd^--  Offender  not  to  be  punished  by  the  Temporal  and  Ecclesiastical  CourtS'-' 
hdidmcnis  when  to  be  p/referred'-^  Archbishop  or  bishop  can  associate  theauelves  with 
At  justices  of  assize. 

^  Pkrformance  of  Public  Worship,  pp.  1082 — 1100. 

A  Hergywuim,  in  the  performames  of  dimnc  worship,  not  at  liberty  to  alter  or  omit  amy  pari 
ef  iks  mrmce^^Jue^iment  of  Sir  John  NiehoO  in  Nxwbxrt  ▼.  Goodwin  —  A  dargy- 
man  kme,  in  his  own  right,  nothing  whatever  to  do  with  the  ordering  the  ornaments  or  fwr^ 
attere  efthe  ehurch-^^udgment  of  the  Bishop  of  Exeter  In  ri  Parks  Smith  (Clkrk) 
•— Pjr  the  general  law,  the  church  service  ought  to  be  regularly  performed  every  Sunday 
mm^ning  and  evening  — >  Incumbents  of  livings  keeping  curates,  must  read  the  ehurck 
service  once  every  montk  -—  Cafum  14.  The  prescript  form  of  divine  service  to  be  used 
en  Ssasdays  and  kolydays —  Extracts  from  tke  charge  of  the  Bishop  of  Hereford  respect' 
ing  tke  partial  dissatisfaction  which  exisU  in  tke  Anglican  CkurekStat.  1  ^2  Viet. 
c  106.  M.80.  I06.r^  Biskops  may  enforce  two  services  on  Sundays  in  certain  cases~^ 

0)^Vw  (Z).  2).)t.  Burgoyne,  6  B.  &  C  (4)  NoTember,  1840 

^  (5)  3  Bum's  E.  L.  by  Phillimore^  402. 

(2)  Rogcnr  Eedet.  Law,  757.  (6)  ride  ante,  tit  BAmtM—  Brawuno 

(3)  Oumss  ▼.  Samdersont  7  A.  &  £•  897.  and  Smiting— Burial^  CiiUACB«-Jx)AD*> 
^  U>  Surm — M^iaiucf. 
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Ao  gptriiMol pertOH  to  terve  more  than  two  henefiets  in  one  day —  Stat,  2^3  Fid.  e.  30.  — 

JKhen  the  bishop  can  order  an  apportionment  ofepiritual  duties — DaUy  prayen-^  In  wkai 

part  of  the  diurch — What  the  priest  shall  explain  —  HomiUes —  Art.  35.  —  Camon  49. 

Ministers  not  allowed  preachers,  may  not  expound —  Canon  46.  Beneficed  men.  not 

preachers,  to  procure  monthly  sermons -^Art,  24.   In  the  public  prayers  of  the  ckurekt 

and  in  the  vunistration  of  the   sacraments,  the  English  tongue  to  he  mstd-~'  Exespied 

instances —  Stat,  5  Eliz,  c.  28.  «.  1 .  —  T%e  Bible  and  Book  of  Common  Prayer  to  be 

translated  into  the    Welsh  tongue  —  Canon  58.    Habit  of  the  minister  oJMatiny  — 

Stilt.  1  Eliz,  c.  2.  s,  25. —  Ornaments  of  the  church  and  ministers —  Mominyandeveniny 

prayer —  Psalter —  Canon  1 5.  Litany —  Prayers  and  thanksgivings  after  the  Liiamy^-' 

Extract  from  a  charge  of  the  Bishop  of  Lincoln  relating  to  the  provisions  made  by  Am 

Beformtrs,  for  the  celebration  of  divine  worship  —  Extract  from  the  charge  of  Au 

Bishop  of  Worcester  deprecating  restoration  to  obsolete  usages^-  Church  Music. 


3.  Publication  of  Matters  in  Church,  pp.  1100,  1101. 

Stat.  7  Gul,  4.  ^  1  Fict.  c.  45. —  Notices  not  to  be  given  in  churches  during  divine  ffmer, 
^e,  —  Notices  heretofore  usually  given  during  or  after  divine  service,  ^  to  be  affixed  io 
the  church  doors  — Decrees,  §^,  of  Eedesicutiad  Courts  not  to  be  read  in  churches  —  Qer' 
gymtn  not  justified  in  readittg  a  protest  during  divine  service  against  the  acts  of  their 
ecclesiastical  superiors —  Notices  purely  eedesiastical — Clergyman  during  divine  service 
cannot  read  a  protest  against  the  tuts  of  his  bishop. 


4.  Disturbers  of  Religious  Worship,  pp.  1101, 1102. 

JIow  punished —  Stat,  1  GuL  |r  Af.  c.  18.  §,  IS,-^  At  common  law,  a  person 
dicine  service^  may  be  removed  —  Duty  of  churchwardens  to  preserve  order  and 
in  the  church. 


EfCABusH-'  1,  Establishment  of  the  Book  of  Common  Prater. 

SffKXT  OP  TBI 

xox  Paater.  Art.  20.  "  The  church  hath  power  to  decree  rites  or  ceremonies  that  are 

Art  20.  Power  ^^ot  contrary  to  God's  word." 

of  the  church  to  Art.  34-.  "  It  is  not  necessary  that  traditions  and  ceremonies  (1)  be  in  all 

ceremonies.  places  one,  or  utterly  like ;  for  at  ali  times  they  have  been  diverse,  and  may 


Art.  34.  or  the 
traditions  of 
the  church. 


(I)  Traditions  and  ceremonies: — As  to 
the  forms  in  the  ministration  of  divine  ser- 
vice, the  Bishop  of  Worcester  at  lu%  visitation 
in  August,  1845,  stated :  '*  I  cannot  con- 
clude this  part  of  my  subject  without  advert- 
ing briefly  to  the  use  of  certain  forms  in  the 
ministration  of  divine  service,  in  themselves 
so  unreasonable,  as  to  owe  their  adoption 
(which  happily  haslnien  confined  to  a  small 
portion  of  this  diocese)  solely  to  their  sup- 
posed antiquity.  I  allude  especially  to  the 
practice  of  turning  to. the  east,  not  only 
during  the  recital  of  the  cree<ls,  but  even 
when  the  congregation  are  supposed  to  unite 
with  their  minister  ir.  the  solemn  duty  of 
prayer.  Tliis  is  a  practice  unquestionably 
verv  ancient,  hut  it  m.iv  be  doubted  whe- 
ther  antiquity  can  justify  the  observance  of 
it,  when  it  entails  the  inconvenience  of  the 
officiating  clergyman  turnin<;  his  back  upon 
the  greater  part  of  his  congregation,  while 
offering  up  prayers  in  which  they  are  eX' 
pected  to  join.  We  have,  indeed,  the  less 
reason  to  respect  this  ancient  mode  of  wor- 
shipping towards  the  east,  when  we  eonsi» 
der  the  fanciful  and  superstitious  reasons 
which  are  assigned  for  it  by  some  of  tho 


fathers.  Thus,  Lactantius  accounti  for  it 
by  stating,  *  that  the  east  was  more  pecu- 
liarly ascribed  to  God,  because  He  is  the 
fountain  of  light  and  illuminator  of  all 
things;  but  the  west  is  ascribed  to  that 
wicked  and  depraved  spirit,  the  devil,  be- 
cause he  hides  the  light  and  induces  dark- 
ness always  upon  man.*  Tertullian,  on  the 
other  hand,  tells  us  •  that  the  cast  was  the 
figure  of  Christ,  and  thot,  therefore,  both 
their  churches  and  prayers  were  turned  that 
way.*  Others  maintain  that  such  a  prac- 
tice originated  in  the  east  having  been  the 
seat  of  Paradise,  which  we  lost  by  the  iidl 
of  the  first  Adam,  and  to  which  we  hope  to 
be  restored  through  the  second  Adam, 
Christ  our  Saviour ;  while  we  are  gravely 
told  by  another,  that  the  east  is  the  moat 
honourable  part  of  creation,  and  that  we 
therefore  turn  to  the  east  in  time  of  prayer, 
as  we  sign  with  the  right  hand  thoee  who 
need  consignation  in  the  name  of  Chni^ 
because  the  right  hand  is  more  honourable 
than  the  left  lumd.  It  is  evident^^m  thCM 
various  modes  of  accounting  fi>r  it,  that  the 
fathers  themselves  were  at  a  loaa  how  to  at- 
aiga  a  valid  reason  for  a  practice  which 
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be  changed  according  to  the  diversity  of  countriesi  tiroes,  and  men's 
manners;  so  that  nothing  be  ordained  against  God's  word.*  Whosoever 
throogh  his  private  judgment  willingly  and  purposely  doth  openly  break 
the  traditions  and  ceremonies  of  the  church,  which  be  not  repugnant  to  the 
word  of  God,  and  be  ordained  and  approved  by  common  authority,  ought 
to  be  rebuked  openly  (that  others  may  fear  to  do  the  like),  as  he  that 
offendeth  against  the  common  order  of  the  church,  and  hurteth  the  authority 
of  the  magistrate,  and  woundeth  the  consciences  of  the  weak  brethren.  Every 
particular  or  national  church,  hath  authority  to  ordain,  change,  and  abolish 
ceremonies  or  rites  of  the  church,  ordained  only  by  man's  authority ;  so  that 
sll  things  be  done  to  edifying.'* 

Canon  6.  '^  Whosoever  shall  hereafter  affirm  that  the  rites  and  ceremonies 
of  the  Church  of  England,  by  law  established,  are  wicked,  anti-christian,  or 
laperstitious ;  or  such  as,  being  commanded  by  lawful  authority,  men,  who 
are  zealously  and  godly  affected  may  not  with  any  good  conscience  approve 
them,  use  them^  or,  as  occasion  requireth,  subscribe  unto  them :  let  him 
be  excommunicated  ipso  factOy  and  not  restored  until  he  repent,  and  pub- 
licly revoke  such  his  wicked  errors." 

In  the  early  ages  of  the  church,  every  bishop  had  a  power  to  form 
I  liturgy  for  his  own  diocese ;  and  if  he  kept  to  the  analogy  of  faith  and 


ESTABIISR 

mint  op  tbs 
Book  op  Com* 
xon  p&atbiu 


Canon  6. 
Impugneri  of 
the  rites  and 
ceremonies 
established  in 
the  Church  of 
England 
censured. 


Liturgies  be-  ' 
fore  the  Acts  of 
Uniformity. 


tainlj  could  derive  no  sanction  from  the 
authority  of  the  holy  scriptures,  lliese,  on 
the  contrary,  abound  in  representations  of 
the  uDiTcrsality  of  the  divine  presence, 
*  whose  way  is  in  the  sea,  whose  path  in  the 
Smt  waters,  and  whose  footsteps  are  not 
bovn.*  I  am,  indeed,  much  inclined  to 
Wlie?e  that  this  practice  of  antiquity,  like 
■sny  others  adopted  by  the  primitive 
chsith,  owed  its  origin  to  the  too  ready  od- 
■nuoQ  into  the  Christian  service  of  forms 
nd  ceremonies  belonging  to  psgan  supcr- 
■titioD,  which  we  have  already  been  consi- 
dcrii^.  It  is,  indeed,  a  curious  coincidence, 
(^  ss  the  ancient  Greeks  were  in  the  ha- 
^  of  turning  their  faces  towards  the  cast 
*1m  they  prayed  to  their  gods,  and  to  the 
•ttt  when  they  prayed  to  their  heroes  or 
dnigods  (1  Potter's  Antiquities,  241.), 
•^^  were  always  supposcnl  by  the  first 
^Utians  to  have  been  men  under  the  in- 
"Wnce  of  dcnnoniacal  possession,  so  in  the 
l>i*itiv«  church  we  find  that  when  cate- 
c^WBcns  were  admitted  by  baptism  into 
^■fbeiship  with  Christ,  they  were  directed 
■  the  first  instance  to  renounce  Satnn  by 
^Ktrfaing  out  their  hands  a;i;ainst  him  to- 
*vdi  the  west,  and  afterwards  turn  towards 
^  CMt,  as  towards  the  Saviour,  whose  scr- 
*iBt«  they  DOW  professed  to  have  become. 
Id  Uke  manner,  there  is  every  reason  to  be- 
^*^  that  the  practice  of  building  our 
^(vrebcs  east  and  west,  was  adopted  from  a 
*"ular  practice  having  prevailed  in  the 
J'ttioii  of  heathen  temples.  We  learn 
^  Montlaucon,  that  the  statue  of  the  {;od 
^  vhom  any  temple  was  dedicated,  was 
*^ys  placed  looking  towards  tlic  west,  in 
"'wtliit  the  worshipper,  in  addressing  his 
^cn  to  itf  might  be  turned  towards  the 
^"^t  nd  as  the  ttatne  was  placed  opposite 

Si 


to  the  entrance  of  the  temple,  it  followed 
that  such  entrance  must  have  been  towards 
the  west,  and  the  more  sacred  part  of  the 
edifice  towards  the  east.  These  are  mat- 
ters curious  and  interesting  to  the  antiquary* 
but  originating,  as  they  probably  do,  in  no- 
tions connected  with  heathen  superstition, 
they  are  not  such  as  should  command  our 
respect,  or  be  considered  as  essential  in  our 
forms  of  divine  worship.** 

Respecting  postures  and  gestures,  the 
Bishop  of  Winchester,  in  his  charge  at  the 
visitation  of  1 845,  observed :  **  The  pos- 
tures and  gestures  which  you  use  in  your 
ministrations  arc  matters  of  indifference, 
simply  considered.  Yet  hear  one  of  our 
divines.  *  It  was  a  long  and  general  custom 
in  the  church,  upon  all  occasions  and  mo- 
tions of  solemnity  or  greater  action,  to  make 
the  sign  of  the  cross  in  the  air,  on  the  breast, 
or  on  the  forehead ;  but  he  that  in  England 
should  do  so  upon  pretence,  because  it  was 
a  Catholic  custom,  would  be  ridiculous.' 
(Taylor,  Rule  of  Conscience,  book  iil  c.  4. 
rule  15.)  He  would  be  worse  than  ridicu- 
lous, he  would  be  an  object  of  just  jealousy 
and  suspicion,  and  a  stumbling-block.  That 
was  a  wise  saying  of  one  of  our  own  reform- 
ers, *  Albeit  1  know  and  confess  that  ges- 
tures of  themselves  be  indifivrent,  yet  I 
would  wish  all  such  gestures  to  be  avoided 
as  have  outwardly  any  appearance  of  evil, 
according  to  the  saying  of  St.  Paul,  <  Ab- 
stain from  all  appearance  of  evil."  (1  Thess. 
▼.  2*2.  Bfcon's  Catechism,  Parker  edition, 
p.  298.)  And  this  is  the  very  spirit  of  our 
church,  when  '  to  take  away  all  scruple  con- 
cerning the  use  of  the  cross  in  baptism,'  she 
refers,  in  a  jiarticular  rubric  for  the  true  ex- 
plication thereof  and  the  just  reasons  for  tho 
reUining  of  it,  to  the  30th  canon." 
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doctrine^  all  oircumstances  were  left  to  his  own  discretioii.  Aftar 
practice  was,  for  the  whole  province  to  follow  the  service  of  the 
litan  church ;  which  also  became  the  general  rule  of  the  chorclL 
Lyndwood  acknowledges  to  be  the  common  law  of  the  ehnreh ; 
mates  that  the  use  of  several  services  in  tlie  same  province  (as  in '. 
was  not  to  be  warranted  but  by  long  custom.  (I) 

The  Latin  services,  as  they  had  been  used  in  England  before, 
in  King  Henry  the  Eighth's  (2)  reign  without  any  alteration,  e» 
rasures  of  collects  for  the  pope,  and  for  the  office  of  Thomas  Beck 


(1)  Gibson*!  Codex,  259. 

(S)  King  Henry  the  Eighth  :  —  The  Bi- 
shop  of  Lincoln,    in   his    charge  at  the 
triennial   visitation  in  184G,  said: — '*It 
suits   the  purpose  of  our    adversaries  to 
represent  Henrj  VIII.  as  the  author  of  our 
Reformation.     They  seek  to  cast  discredit ' 
upon   it  by  connecting  it  with   his  vices 
and  crimes.     But,   if   by  reformation   are 
meant  the  removal  of  the  corruptions  which 
had  been  introduced  into  the  doctrines  and 
services  of  the  church,  and  the  re-establish- 
ment of  the  faith  once  delivered  to  the  saints 
in  its  primitive  integrity  and  purity,  Henry 
VIII.  (Cardwell,  I're&ce  to  the  two   Li- 
turgies of  Edward  VI.  p.  6.)  can  lay  little 
claim  to  the  title  of  a  reformer.      Some 
abuses  had  been  corrected,  some  supersti- 
tious practices  exposed  and  abolished ;    but 
in  respect  of  its   doctrine  and  ritual   the 
church  in  this  country,  though  emancipated 
from  the  yoke  of  the  Bishop  of  Rome,  was 
at  the  decease  of  Henry  VIII.  still  Romish. 
But,  though  he  cannot  with  propriety  be 
called  the  author  of  the  Reformation  in  this 
country,  he  acted  as  a  pioneer  (see  the  pre- 
face to  Burnet's  History  of  the   Reforma- 
tion) to  the  reformers ;    he  removed  obsta- 
cles out  of  the  way,  and  sanctioned  measures 
which  were  necessary  preliminaries  to  re- 
f(>rmation.     He  abolished  the  papal  power 
in  this  country,  refusing  to  recognise  that 
pretension,  which,  perhaps,  of  all  the  papal 
pretensions,  derives  the  least  support  either 
from  scripture  or  tradition  —  that  the  Bi- 
shop of  Rome  possesses  of  divine  right  a 
spiritual    supremacy   over   the    church   of 
Christ.     He  asserted,  or  rather  re-asserted, 
the  right  of  every  national  church  to  pro- 
ceed, without  awaiting  for  the  concurrence 
or  co-operation  of  any  other  branch  of  the 
Catholic  church,  to  inquire  into  and  remove 
corruptions  either  in  doctrine  or  in  worship. 
He  dissolved  the  monastic  bodies,  the  most 
eflScient  instruments  employed  by  the  Bi- 
shop of  Rome  to  carry  out  his  schemes  of 
spiritual    and    temporal     aggrandisement. 
Entirely  dependent  on  him,  and  acting  on 
the  conviction  that  his  decrees  absolved  them 
from  the  bond  of  all^pance  to  the  sovereign, 
and  cancelled  the  obligation  of  obedience  to 
the  laws,  they  formed  in  every  country  a 
well-disciplined  array,  blindly   devoted  to 
his  interests,  and  ready  at  any  cost  or  hazard 
to  cxecuta  his  mandates.  Their  dissolution, 


therefore,  was  essential  to  the  cc 

lition  of  the  papal  supremacy. 

measures   by   which   Henry   ^ 

effectually  prepared  the  way  for ' 

ation,  were  the  encouragemen 

gave  to  the  translation  of  the  wi 

the   English    language;     the 

which  he  issued  for  placing  cop. 

thus  translated,  in  churches;  i 

mission  (1  Burnet,  Hist,  of  tb 

tion,  540.)  which  he  gave  to  ] 

sons  to  keep  copies  in  their  how 

may    be   reasonably    entertaini 

Henry  foresaw  the  consequenee 

acts  ;  and  whether,  if  he  had  foi 

he  would  not  have  pursued  a  vi 

course.     But  this  is  certain ;   tl 

tioning  these  measures,  he  conti 

cSectually  to  pave  the  way  for  tb 

Such   was  the  position    in 

church  stood   at   Henry  VII] 

He    had    paved    the    way    §o 

tion,  but  had  done  comparati^ 

the  way  of  actual  reform.     Th 

left  to  be  accomplished  by  bia  s 

whose  reign,  short  though  it  wi 

of  the  constitution  of  the  chart 

jected  to  a  searching  scrutin] 

liturgy  was  composed ;  articlci 

were  framed,  declaring  the  doe 

church  on  all  funrlamental  point 

were  taken  towards  compiling 

of  ecclesiastical  law.     Much  al 

townrds  the  correction  of  abu 

abolition  of  superstitious  prae 

the   work  which  had  been  tb' 

and  auspiciously  begun,  was  inl 

the  death  of  the  youthful  mona 

succession  of  Jl^Iary,  who  tool 

measures  for  bringing  the  kin 

under  subjection  to  the  Biabo] 

and  undoing  all  that  had  been 

work  of  reformation.     If  her  1 

prolonged,  there  is  too  much  v 

that  the    Reformation  would 

crushed  in  England,  as  it  was  ii 

countries,  by  the  strong  hand 

tion.     She,  however,  was  mno 

short  a  reign  as  that  of  her  pred 

her  successor,  whose  long  reigi 

one  of  the  brightest  periods  in  * 

our  country,  took  up  the  work 

been  left  by  Edward  VI.,  and« 

to  bring  it  to  completion.** 
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tome  other  saints^  whose  days  were,  by  the  king's  injunctioDSy  no  more  to  Estabusb- 
be  observed ;  but  those  rasures  or  deletions  were  so  few,  that  the  old  mass   n*^  ^'  ?' 

,  ISooK  OF  Co; 

books,  breviaries,  and  other  rituab  served  without  new  impressions.     And  xon  Prayki 

Queen  Mary  having  called,  in  and  destroyed  the  rased  books,  required  "n ; 

all  parishes  to  furnish  themselves  with  new  ones,  and  that  the  service  blisbed  by 

should  stand  as  it  was  most  conmionly  used  in  the  last  year  of  Henry  stat2&3 

vra.  (1)  l':^^%l;^ 

In  the  second  year  of  Edward  the  Sixth,  a  liturgy  was  established  by  £dw.6.ci.i 

Stat  2  &S  £dw.  6.  c  1. ;  but  as  some  things  were  contained  in  it  which 

embraced  the  superstition  of  those  times,  and  as  some  other  exceptions 

were  taken  to  it,  it  was  reviewed,  and  alterations  were  made  in  it,  which 

consisted  in  adding  the  general  confession  and  absolution,  and  the  com- 

ttanion  to  begin  with  the  Ten  Commandments.  The  use  of  oil  in  confirmation 

and  extreme  unction  were  left  out,  and  also  prayers  for  souls  departed,  and 

that  which  tended  to  a  belief  of  Christ's  real  presence  in  the  eucharist 

And  this  liturgy,  so  reformed,  was  established  by  stat  5&6 £dw.6.  c.  1. 

fl.  5.  as  follows :  —  **  Because  there  hath  risen  in  the  use  and  exercise  of 

common  service  in  the  church  heretofore  set  forth,  divers  doubts  for  the 

bihion  and  manner  of  the  ministration  of  the  same,  rather  by  the  curiosity 

of  the  minister  and  mbtakers,  than  of  any  other  worthy  cause :  therefore, 

IS  well  for  the  more  plain  and  manifest  explanation  hereof,  as  for  the 

more  perfection  of  the  said  order  of  common  service,"  •  •  •  ''  the  king, 

iritk '  the  assent  of  the   lords  and   commons,  hath   caused  the  foresaid 

<mier  of  common  service,  intituled  *  The  Book  of  Common  Prayer,'  to  be 

lluthfully  and  godly  perused,  explained,  and  made  fully  perfect,  and  hath 

annexed  and  joined  it,  so  explained  and  perfected,  to  this  statute ;  adding  also, 

iform  and  manner  of  making  and  consecrating  of  archbishops,  bishops,  priests, 

ind  deacons,  to  be  of  like  force,  authority,  and  value  as  the  same  like  fore- 

ttid  book,  entitled  the  Book  of  Common  Prayer,  was  before ;  and  to  be 

accepted  "  •  • .  "  with  the  same  clauses  of  provisions  and  exceptions  to  all 

intents,  constructions,  and  purposes  as  by  stat.  2  &  3  £dw.  6.  c.  1.  was  limited 

and  expressed  and  appointed  for  the  uniformity  of  service  and  administration 

of  the  sacraments  throughout  the  realm,  upon  such  several  pains  as  in  the 

nid  aet  is  expressed.    And  the  said  former  act  to  stand  in  full  force  and 

■trength  to  all  intents  and  constructions,  and  to  be  applied,  practised,  and 

pat  in  use,  to  and  for  the  establishing  of  the  Book  of  Conmion  Prayer  now 

ciplained  and  hereunto  annexed,  and  abo  the  said  form  of  making  arch- 

lUopSy  bishops,  priests,  and  deacons,  hereunto  annexed,  as  it  was  for  the 

'fcner  book/' 

A  liturgy  wis  likewise  established  by  stat  1  Eliz.  c.  2.  (2)    But  the  regula-   Stat  l  Elix. 
tioBs  made  by  the  several  Acts  of  Uniformity  for  the  establishing  of  the  ^  ^* 
9tnnl  respective  liturgies,  are  enforced  by  stat  13  &  14  Car.  2.  c.  4^   ^^  ^^Ai 
■•M.,  by  which  it  was  enacted,  that  "  the  several  good  laws  and  statutes  ^^4/ 
of  the  realm  which  have  been  formerly  made,  and  are  now  in  force,  for   Statutes 
^  uniformity  of  prayer   and    administration  'of  the   sacraments,  shall  for™n\^,!^ 
"^and  in  foil  force  and  strength  to  all  intents  and  purposes  whatsoever,  for  of  Commoii 
^  establishing  and  confirming  of  the  said  book  hereinbefore  mentioned,  to  I'rayer 


(1)  Stat  1  Mar.  aos.  2.  c.  2.  1. 3.    Gib-  (2)  rtde  Stephens'  Ecclesiastical  Statutes, 

lOQ't  Codex,  859.  364-.^70.  in  noL 
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Prayer,  form  a 
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Uniformity, 
Stat.  S  &  3 
£dw.  6.  e.  1. 
&  ttat  lEIii. 
c.  2.  M.  4  &  5. 
Penalties  for 
using  any  other 
Mrvicv  than  the 
Book  of  Com- 
moD  Prayer. 


be  joined  and  annexed  to  this  act,  and  shall  be  applied,  practised,  and  put  in 
use  for  the  punishing  of  all  offences  contrary  to  the  said  laws,  with  relation 
to  the  book  aforesaid,  and  no  other.'* 

By  Stat  13&  14  Car.  2.  c.  4.  s.  26.  a  true  printed  copy  of  the  Book  of  Com- 
mon Prayer  and  administration  of  the  sacraments,  and  other  rites  and  cere- 
monies of  the  church,  according  to  the  use  of  the  Church  of  England, 
together  with  the  psalter  or  psalms  of  David,  pointed  as  they  are  to  be  aid 
or  sung  in  churches,  and  the  form  and  manner  of  making,  ordainiogt  and 
consecrating  of  bishops,  priests,  and  deacons,  shall,  at  the  costs  and  charges 
of  the  parishioners  of  every  parish  church  and  chapel ry,  cathedral  church, 
college,  and  hall,  be  attained  and  gotten  upon  pain  of  forfeiture  of  Sil  by 
the  month,  for  so  long  a  time  as  they  shall  be  unprovided  thereof. 

In  Kemp  v.  Wiches  (1)  Sir  John  NichoU  observed,  "  The  Book  of  Com- 
mon Prayer,  and  therefore  the  rubric  contained  in  the  Book  of  Common 
Prayer,  has  been  confirmed  by  parliament.     Anciently,  and  before  the 
Reformation,  various  liturgies  were  used  in  this  country ;  and  it  should  seem 
as  if  each  bishop  might  in  his  own  particular  diocese  direct  the  form  in 
which  the  public  service  was  to  be  performed ;  but  afler  the  Refonaation, 
in  the  reigns  of  Edward  the  Sixth  and  Queen  Elizabeth,  acts  of  uniformity 
passed,  and  those  acts  of  uniformity  established  a  particular  liturgy  to  be 
used  throughout  the  kingdom.     King  James  the  First  made  some  alteration 
in  the  .liturgy;  particularly,  as  it  will  be  necessary  to  notice,  in  this  matter 
of  baptism.     Immediately  upon  the  Restoration,  the  Book  of  Common 
Prayer  was  revised.    An  attempt  was  then  made  to  render  it  satisfactory, 
both  to  the  church  itself  and  to  those  who  dissented  from  the  church,  partiea- 
larly  to  the  Presbyterians ;  and  for  that  purpose  conferences  were  held  st 
the  Savoy :  but  the  other  party  requiring  an  entire  new  liturgy  on  an  enUre 
new  plan,  the  conference  broke  up  without  success.    The  liturgy  was  then 
revised  by  the  two  houses  of  convocation ;   it  was  approved  by  the  king;  it 
was  presented  to  the  parliament,  and  an  act  passed  confirming  it  in  the  IS 
&  14  Car.  2.,  being  the  last  act  which  has  passed  upon  the  subject;  and  so 
it  stands  confirmed  to  this  day,  except  so  far  as  any  alteration  may  have 
been  produced  by  the  Toleration  Act,  or  by  any  subsequent  statutes. 

**  The  rubric,  then,  or  the  directions  of  the  Book  of  Common  Fftjer, 
form  a  part  of  the  statute  law  of  the  land." 

By  stot  2  &  3  Edw.  6.  c.  1.  (2)  &  stat  1  Eliz.  c.  2.  ss.  4  &  5.  (S).  if  wf 
parson,  vicar,  or  other  whatsoever  minister,  that  ought  to  sing  or  say  commoo 
prayer,  or  minister  the  sacraments,  refuse  to  use  or  minister  the  same  in  micI» 
order  and  form  as  set  forth  in  the  Book  of  Common  Prayer;  or  shall  wilfoll^ 
and  obstinately  use  any  other  rite,  ceremony,  form,  &c.  of  celebrating  th^ 
Lord's  Supper  or  other  open  prayers ;  or  shall  preach  or  speak  anything  ii» 
the  derogation   of  the  said  book,  or  anything  therein  contained,  and 
thereof  convicted,  either  by  verdict  of  twelve  men,  by  his  own  confession, 
by  notorious  evidence  of  the  fact,  he  shall  forfeit,  if  the  prosecution  beupd** 
Stat  2  &  S  Edw.  6.  c.  1.,  for  his  first  offence,  the  profit  of  such  a  one  of  hi^ 
spiritual  benefices  as  it  shall  please  the  king  to  appoint,  and  also  be  imprisonecS 
six  months ;  and  for  the  second  offence,  be  imprisoned  for  a  year,  and  b^ 


(1)  3  PhiL268. 

(2)  Vidt  Stephens*  EcdctiMtical  SUtutes, 


310.  in  not, 
(3)  Ibid.  Sd5,  ui  Ml. 
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deprived  of  all  his  spiritual  functions ;  and  for  tlie  third  offence,  be  im-  EtiA«tiiH- 

MKMT  OF  THI 

pruoned  for  lifc«  If  he  shall  not  have  any  spiritual  promotion,  he  shall,  j^^^  ^^  q^ 
for  the  first  offence^  be  imprisoned  six  months,  and  for  the  second,  be  im-  mom  Pratbi 
prisoned  for  life.  If  the  prosecution  be  under  stat  1  Eliz.  c.  2-  then,  for 
the  first  offence,  he  shall  forfeit  to  the  king  the  profit  of  all  his  spiritual  pro- 
motions for  one  year,  and  be  imprisoned  six  months ;  for  the  second  offence 
be  imprisoned  for  a  year,  and  deprived  of  all  his  spiritual  promotions ;  and 
for  the  third  offence,  be  deprived  of  all  his  spiritual  promotions,  and  be  im- 
prisoned for  life ;  and  if  he  have  no  spiritual  promotion,  then,  for  the  first 
offence,  imprisonment  for  a  year ;  for  the  second,  imprisonment  for  life. 

A  person  of  the  name  of  Flemming  was  indicted  (1)  upon  stat.  1  Eliz.   CoMtruetloi 
c.  2^  and  punished  under  its  provisions,  because  he  had  given  the  sacrament  ^f^^  ^^J*^ 
of  baptism  in  a  different  form  to  that,  which  was  prescribed.    In  Bex  v.  ^'^^^J 
Sparki  (2),  an  indictment  for  using  alias  preces  in  the  church,  and  alio  modo, 
seems  to  have  been  judged  insufficient,  because  such  prayers  may  be  used 
ipoQ  fome  extraordinary  occasion,  and  consequently  no  crime :  and  it  was 
nid,  that  the  indictment  ought  to  have  alleged,  that  the  defendant  used  other 
forms  and  prayers,  instead  of  those  enjoined,  which  were  neglected  by  him ; 
for  otherwise  every  parson  may  be  indicted,  who  used  prayers  before  his 
sermon,  other  than  such  as  are  required  by  the  Book  of  Common  Prayer. 

Id  the  31st  of  Eliz.,  Robert  Caudrcy  (Clerk)  (3)  was  deprived  of  his   Ecclcsiastio 
benefice  before   the  high  commissioners,  for  having  preached  against  the  {"u^LT^^ " 
Book  of  Common  Prayer,   and   for  having    refused  to  celebrate  divine  stat  i  Eiiz. 
•enrice  according  to  its  directions;   which  deprivation,  though  not  pre-  <^*^* 
icribed  by  stat  1  Eliz.  c.  2.  for  the  first  offence,  was  declared  to  be  good, 
beeuse  the  ecclesiastical  judge  could  inflict  such  sentence  before  the  making 
of  that  statute,  and  was  not  inhibited  by  its  enactments ;  on  the  contrary^ 
lui  ancient  power  is  reserved. 

A  clerk  was  indicted  upon  stat.  1  Eliz.  c.  2.  at  the  quarter  sessions,  for  using 
iliu  preces,  &c«  and  was  fined  100  marks,  and  it  was  held  by  the  whole 
court  to  be  ill ;  because,  though  the  justices  of  peace  were  supposed  to 
We  power  in  their  sessions  to  inquire  into  this  matter,  yet  they  could 
inflict  no  other  punishment  than  that  which  is  directed  by  the  statute.  (4) 

Although  an  offender  under  stat  1  Eliz.  c.  2.,  after  the  first  ofi'ence,   A  clerk  can 
commit  another,  and  after  the  second,  many  more ;  yet  he  cannot  be  de-  ^^^  judic 
Rrived  for  any  of  the  latter  offences,  unless  judicially  convicted  (5)  ;  so  as  conTiction. 
^  second  offence,  for  which  he  must  be  deprived,  must  be  committed  after 
*^  judicial  and  solemn  conviction  and  punishment  (and  also  the  second 
indictment  ought  to  make  mention  of  the  first  indictment ;  especially,  if 
^  second  be  before  other  justices).     Upon  this  doctrine,  when  one  was 
indicted  "pro   auditu  trium  privatar*  missar'  tribus  seperalibus  diebus,** 
*nd  that  upon  several  indictments,  and  found  guilty  upon  all  three ;  he 
nt  only  fined  100  marks  for  the  first  (6) 

The  power  given  to  the  patron  under  stat  1  Eliz.  c.  2.  s.  5.  implies  an  The  power 
inunediate  voidancci  without  declaration ;  especially  if  interpreted  according  ^*!!^  ^  ^ 

sut.  1  £lii. 

c.  S.  t.  5. 
(1)  1  Leon.  295.  Vide  Amm.  Godb.  119.  (4)  Rtx  t.  Sparlu,  3  Mod  79.  implies  an 

(S)  3  Mod.  79.  (5)   Caudrey't  eate,  5  Co.1.  (a).    S  InsL    immediate 

(3)  5  Co.  1.  (a).  Vide  Candid  and  Fto-      479.  vcndanoe.  ^ 

•^t  tmf  Godb.  161.  (6)  Dyer,  323.  (b> 
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EsTAium-        to  the  judgments  given  upon  stat  13  Eliz.  c.l2.  in  case  of  deprivation 
bZI  of  c!>m.    ^^^  "«'  subscribing  the  articles.  ( 1 ) 

HON  Paatkr.         a  feme-covert  is  within  stat.  1  Eliz.  c  2. :   thus,  where  the  wife,  &c.  was 
Feme  covert      "^dieted  with  the  husband  and  priest;  "  et  habuerunt  separalia  judieia  sua, 
within  fttat.        scilicet,  quilibet  foris  —  faccrct  100  marcas  dominse  reginae."    The  like  is 
1  Eliz.  c.  2.       ^]^Q  mentioned  in  Moore  v.  Hussey  (2)  as  an  uncontested  point  (3) 
Those  who  Where  the  indictment  was  for  the  saying  and  hearing  of  mass;   the 

nuinu^^^in    *®°®"^  thereof,  with  reference  to  the  hearers,  was,  "  Fuerunt  presentes, 

audientes  missam  pnedictam,  ac  manutenent'  ct  comfortant'  pmdicti  J.  R. 

[the  priest]   ad  missam  pnedictam  dicend'  ct  cclebrand' ;  '*  it  was  held, 

that  the  indictment  was  good,  not  only  against  him  who  said  mass,  but  also 

against  those  ''queux  oyent  et  mainteine  le  dit  masse;'*  implying,  that  to 

hear,  is  to  maintain.  (4) 

Imprisonment       Where  Sir  Edward  Walgrave  (5)  refused  to  pay  the  100  marks,  and 

^"tif'f"^^^"      was  imprisoned,  but  died  within  the  six  months.  Chief  Baron  Saunders 

ftfiture.  desired  to  be  informed  by  the  justices  of  the  Queen's  Bench,  whether  his 

executors  were  obliged  to  pay  the  100  marks ;  it  does  not  appear,  what  the 

answer  was,  but  the  circumstance  with  whicii  he  puts  it,  seems  to  determine 

it  in  favour  of  the  executors,  viz.  that  it  was  by  the  act  of  God,  that  his 

body  could  not  sustain  the  imprisonment  of  the  six  months,  which  he  chose 

in  lieu  of  the  forfeiture. 

Stat.  13  &  14         In  litanies,  &c.  relating  to  the  sovereign,  &c.  it  has  been  provided  by  stat. 

%,  25."       *        13  &  14  Car.  2.  c.  4.  s.  25.  that  in  all  those  prayers,  litanies,  and  collects 

Mtanies  re-       which  do  any  way  relate  to  the  king,  queen,  or  royal  progeny,  the  names 

lating  to  tlic      ijg  altered  and  changed  from  time  to  time,  and  fitted  to  the  present  occa- 

sovereign,  «c.  "  -  i         » 

can  be  changed,  sion,  according  to  the  direction  of  lawful  authority,  i.e.  (according  to  prac- 
tice) of  the  king  or  queen  in  council. 

Offeniler  not  to  Iq  the  iiaving  of  all  ecclesiastical  jurisdictions  for  the  trial  and  punish- 

the^Teroporal  °^cnt  of  the  foregoing  offences,  it  is  provided,  that  tiiose  tried  and  punished 

and  the  Eccle*  by  the  ordinar}"  shall  not  again  be  tried  for  the  same  by  the  justices,  nor 

uAitical  gfj^lj  those  tried  by  the  justices  be  again  tried  for  the  same  by  the  ordinary .(6) 

Indictments.  Indictments  upon  the  foregoing  statutes  must  be  preferred  at  the  asMzei 

when  to  be  next  after  the  committing  the  offence. 

preferred.  Justices  of  assize  can  try  and  sentence  persons  indicted  as  in  cases  of 

iHiih    ''a?*  ^  indictments  for  trespass,  provided  that  every  archbishop  and  bishop  can, 

associate  them-  at   his  pleasure,  associate  himself  to  such  justices  for  the  inquiring  of, 

heltes  with  tlie  iiearing,  and  determining  the  same. 

juKticesof  ^  " 


PaaroRMAycK  2*     PERFORMANCE  OF   PuBLIC  WORSHIP. 

or  Public 

Woasiiir.  A  clergyman  in  the  performance  of  divine  worship,  is  not  at  liberty  to 

A  clergyman      alter  or  omit  any  part  uf  the  service;  and  if  he  do,  the  Ecclesiastical  Conrt 

in  the  perform-  ^m  punish  him  by  admonition  (7) ;  thus,  in  the  office  of  judge  promoted  by 

^^^\  *  yewben/  v.  Goodwin  (8),  Sir  John  Nicholl  observed,  "This  is  a  suit  against 

(1)  Vide  atat  13  KHz.  c.  12.     Stephens'  (I)   Dyer,  303.  (a),  (b). 
Scclesianical    .Sututes,    412.      Baker    v.  (5)  fhid.  231.  (h). 

9^«m/,  Cro.  Ktii.  679.  (^;>  Stat.  1  Kliz.  c.  2.  s.  24. 

(2)  Hob.  97.  (7)   Candrty'tcate,  5  Co,  I.    2  RoLAbr. 
(S)  Dyer,  323.  (b>     Vido  etUm  Bex  v.       Prrroyatite  le  Hoy  (  U),  222.  pi.  5. 

(AZ).),  1  RoL  93.  (S)  1  Phil.  282. 


puteLic  WORSHIP-  vosa 

a  clergjinan  for  irregularities  in  reading  the  holy  Bcriptures,  —  and  for  P»FomKAKc« 
quarrelling,  chiding,  and  brawling  in  the  church.  Worship. 


^  The  usual  proceedings  have  been  had,  and  the  articles  containing  the 
cireumfttances  of  the  charge  stand  for  admission.  orcSt^wiy^ 

'*  The  first  two  articles  plead  the  law  upon  the  subject,  —  the  canons  and  part  of  the 
the  statute.  »«'^*<^ 

«*  The  law  directs  that  a  clergyman  is  not  to  diminish  in  any  respect,  or  to  sil^J^?*^ 
add  to  the  prescribed  form  of  worship;  uniformity  in  this  respect  is  one  of  the  Nicholl  in 
leading  and  distinguishing  principles  of  the  Church  of  England,  —  nothing   ^'[^^  ^' 
it  left  to  the  discretion  and  fancy  of  the  individual.    If  every  minister  were 
to  alter,  omit,  or  add  according  to  his  own  taste,  this  uniformity  would 
ioon  be  destroyed,  and  though  the  alteration  might  begin  with  little  things, 
yet  it  would  soon  extend  itself  to  more  important  changes  in  the  publie 
worship  of  the  established  church,  and  even  in  the  scriptures  themselves ;  — 
the  most  important  passages  might  be  materially  altered,  under  the  notion 
of  giving  a  more  correct  version,  — -  or  omitted  altogether,  as  unauthorised 
interpolations. 

**  The  law,  also,  not  merely  the  statute  of  Edward  VI.,  but  the  general 
ecclesiastical  law,  protects  the  sanctity  of  public  worship,  —  and  still  more 
endeavours  to  prevent  every  circumstance  which  may  lead  to  the  disturb- 
ance of  persons  engaged  in  solemn  acts  of  devotion  ;  it  prohibits  all 
quarrelling,  chiding,  and  brawling  in  the  church  or  churchyard,  and 
requires  decent  and  orderly  behaviour. 

"  The  third  article  pleads  generally,  that  the  defendant  frequently  leaves 
out  portions  of  the  holy  scriptures  appointed  to  be  read ;  and  often  acknow- 
ledges that  he  has  so  done ;  and  declares  that  he  will  do  so  again. 

**  The  fourth  article  pleads  a  specific  instance,  viz.  *  that  on  the  preceding 
Sonday  he  omitted  part  of  a  verse  in  the  first  lesson ; '  and  if  the  fact  had 
luq)pened  simply  (though,  strictly  speaking,  not  legally  justifiable  to  omit 
any  part),  yet,  probably,  this  suit  would  not  have  been  brought :  but  the 
^de  proceeds  to  state,  that  after  he  had  omitted  the  verse,  he  looked  round 
to  the  pew  of  Francis  Newbery,  and  said,  '  I  have  been  accused  by  some 
iU-natured  neighbour  of  making  alterations  in  the  service;  I  have  done 
*o  now,  and  shall  do  so  again,  whenever  I  think  it  necessary;  therefore  mark.' 
"  This  gives  a  very  different  colour  and  complexion  to  the  act,  —  the 
omission  seems  to  have  been  made,  not  from  mere  feelings  of  delicacy, 
which,  though  not  a  legal  justification,  would  greatly  extenuate  the  omis- 
sion ;  but  the  omission  seems  to  have  been  selected,  as  affording  a  favourable 
opportunity  of  asserting  the  general  right,  and  even  of  reflecting,  in  the 
n^dst  of  the  service,  upon  those  who  questioned  the  general  right 

**  The  violation,  therefore,  of  the  law,  was  aggravated  by  circumstances 
^hich  render  the  correction  of  the  offence  necessary  and  proper. 

**  If  this  article  should  be  proved,  it  will  not  only  subject  the  party  to 
•'''"wnition,  but  further,  to  the  payment  of  costs." 

A  clergyman  has,  in  his  own  right,  nothing  whatever  to  do  with  the   j^  clerg^mn 
Bering  the  ornaments  or  furniture  of  the  church.     Thus,  In  re  Parks   ^jght^  notbing 

^^ith  {Clerk),  the  Bishop  of  Exeter  (28th  May,  1847)  pronounced  the   whatever  to  do 

fftlU..  •  ^  •     I  i.  with  the  order 

'oUowmg  judgment :  —  i„g  ^j,^  ^^ 

**  This  is  a  criminal  proceeding  instituted  by  me,  on  my  own  mere   ments  or  fuml 

^''^t  against  the  Rev.  William  George  Parks  Smith,  minister  of  thr         ^  ^® 
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chapel  of  Saint  JohD,  in  the  parish  of  Tormoham,  in  this  diocese,  for 
placing,  or  causing  to  be  placed,  and  suffering  to  remain  during  the  per- 
formance of  divine  service,  on  Easter  day  of  this  year,  in  various  parts  of 
the  said  chapel,  and  especially  on  the  communion  table,  certain  omamentSj 
or  other  unauthorised  things,  being  '  against  the  laws  ecclesiasticaL* 

*'  I  directed  a  commission  of  inquiry  into  the  foregoing  charges  against 
Mr.  Smith,  to  be  issued  in  conformity  to  stat.  3  &  4  Vict  c  86. ; 
and  the  commissioners  reported,  that  there  was  a  sufficient  prima  facie 
ground  for  instituting  proceedings  against  the  accused.  Upon  which, 
Mr.  Smith  admitted  in  writing  the  trath  of  the  charges  which  were  the 
subject  of  that  commission  of  inquiry,  and  has  consented  that  I  shall 
pronounce,  without  any  further  proceedings,  such  sentence  as  I  shall 
think  fit. 

*'  Under  ordinary  circumstances,  I  should  not  have  instituted  criminal 
proceedings  against  a  clergyman,  for  any  act,  the  unlawfulness  of  which  he 
did  not  himself  know ;  but  should  rather  have  been  content  to  give  him  a 
private  intimation  of  the  fault  which  he  had  committed. 

*'  But,  in  the  present  instance,  there  were,  unfortunately,  considerations 
which  compelled  me  to  have  recourse  to  a  more  public  proceeding.  The 
offence  was  committed  under  my  own  eye,  in  the  chapel  in  which  I  am,  and 
for  several  years  have  been,  in  the  habit  of  bearing  part  in  the  services 
therein  performed.  Therefore,  if  some  public  notice  were  not  taken  of  it 
by  me,  the  reasonable  inference  would  be,  that  I  was  not  only  cognisant  of 
the  act,  but  that  I  approved  it ;  and  yet  it  has  partly  appeared  in  evidence, 
and  it  is  well  known  to  Mr.  Smith,  that  I  have  again  and  again  entreated 
and  enjoined  him  to  abstain  from  all  change,  in  matters  not  required  by 
the  rubric  or  other  law  of  the  church;  that  the  act,  therefore,  which  is  now 
charged  against  him,  as  an  offence,  was  only  the  last  of  a  series  of  in- 
dulgences of  his  own  thirst  of  novelty,  with  whatever  disregard  of  the 
expressed  judgment  of  his  bishop,  and  at  whatever  hazard  to  the  peace  of 
his  congregation. 

"  The  ornaments  placed  by  Mr.  Smith,  or  by  others,  under  his  per- 
mission, on  the  communion  table,  prepared  for  the  administration  of  the 
Lord's  Supper  on  Easter  day  last,  were  two  glass  vases  containing  flowers, 
and  a  cross  about  two  feet  high,  decked  with  flowers.  Was  it  unlawful  for 
him  to  do  this  ? 

^  In  answering  this  question,  it  is  first  necessary  to  remark^  that,Mr.  Smith 
had,  in  his  own  right,  nothing  whatever  to  do  with  the  ordering  of  the  orna- 
ments or  furniture  of  the  church. 

'*  This  is  a  matter  which  belongs  to  the  churchwardens,  where  there  are 
such  officers ;  and  where  there  are  none,  as  in  this  chapel  of  Saint  John's, 
to  those  to  whom  it  may  have  been,  by  proper  authority,  confided :  to  the 
minister's  opinion,  indeed,  and  to  iiis  wishes,  in  all  lawful  things,  great 
deference  ought  to  be,  and  doubtless  will  always  be,  shown.  But,  if  he 
assume  a  right  which  does  not  belong  to  him  ;  if  he  permit  himself  to  step 
beyond  the  line  of  his  own  duty,  and  to  intrude  on  the  province  of  others, 
it  becomes  him  to  be  cautious,  to  the  utmost,  against  venturing  on  any  act 
which,  in  itself,  is  even  questionable. 

'*  Now,  would  it  be  lawful  for  any  persons  whomsoever,  even  for  those 
officers  to  whose  care  the  ornaments  of  the  church  are  especially  committed; 
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would  it  be  lawful  for  them,  to  deck  the  Lord's  table,  in  preparation  for  P«»fo»makck 
the  holy  communion,  with  vases  containing  flowers,  and  with  a  cross  placed   Worship. 

00  the  table  for  the  occasion  ?     Certainly  not ;  unless  there  be  an  express  ■ 

or  implied  direction  so  to  do.    It  is  not  enough,  that  there  be  no  express  ^^it  BUbop  of 
prohibition.    The  very  nature  of  the  case,  the  general  requisition  of  uni-  Exeter  In  n 
formity,  and  the  positive  enactment,  *  that  no  form  or  order  of  common  /^^i^**^* 
prayer,  administration  of  sacraments,  rites  or  ceremonie?,  shall  be  openly 
ued,  other  than  what  is  prescribed  and  appointed  to  be  used,'  all  alike 
kid  to  the  same  conclusion,  that  it  is  not  lawful  for  any  person  whomsoever, 
to  introduce  novel  ornaments,  at  his  own  discretion.    In  truth,  where  would 
the  claims  of  such  discretion  end  ? 

**  If  one  person  may,  at  his  pleasure^  decorate  the  Lord's  table  with  a 
crots,  another  may  equally  claim  to  set  a  crucifix  upon  it,  whilst  a  third 
night  think  it  necessary  to  erect  some  symbol  of  puritan  doctrine  or  feeling 
to  mark  his  reprobation  of  his  Romanising  neighbour. 

^  There  is,  indeed,  one  important  order  in  the  Book  of  Common  Prayer, 
m  it  is  settled  by  the  last  Act  of  Uniformity,  and  as  it  was  enacted  also  by 
te  similar  statute  of  the  1st  Eliz.  c.  2.  *  that  such  ornaments  of  the  church, 
indofthe  ministers  thereof,  at  all  times  of  their  ministrations,  shall  be 
ntiined,  and  be  in  use,  as  were  in  this  Church  of  England,  by  the  authority 
of  parliament,  in  the  second  year  of  the  reign  of  King  Edward  VI.' 

*'Now,  were  vases  containing  flowers  and  the  cross  decorated  with 
iowen  on  the  Lord's  table,  at  the  ministration  of  the  sacrament,  in  use  at 
tbt  period  ?  If  it  could  be  shown  that  they  were,  this  would  indeed  be  a 
kgil  and  full  justification  of  the  replacing  of  them  now,  however  strange 
lad  novel  such  a  decoration  might  appear.  But  nothing  of  the  kind  has 
been  affirmed ;  and,  although  it  seems  to  have  been  suggested  by  the  learned 
idfocate  for  Mr.  Smith,  that  the  promoter  of  the  suit  was  bound  to  prove 
tint  these  ornaments  were  not  then  in  use,  it  cannot  surprise  any  reasonable 
perMD,  that  the  commissioners  did  not  assent  to  this  demand.  The  only 
direction  in  the  rubric  is,  '  that  the  table  at  the  communion  time  have  a 
&ir white  linen  cloth  upon  it;'  and  the  82nd  canon  'appoints,  that  the 
communion  table  shall  be  covered  in  time  of  divine  service  with  a  carpet 
of  lilk,  or  other  decent  stuff,  and  with  a  fair  linen  cloth  at  the  time  of 
vtiobtration.*  This  must  be  holden  virtually  to  exclude  all  else,  except 
vhtt  is  used,  or  may  be  used,  in  the  service  itself. 

'*lf  any  one  venture  to  go  further — to  add  anything  which  he  may  deem 
to  ornament  —  he  does  it  at  his  peril ;  he  must  be  prepared  to  show,  that 
viiat  be  adds  *  was  in  use,  in  this  Church  of  England,  in  the  second  year 
of  the  reign  of  King  Edward  VI. ;'  else  he  renders  himself  liable  to  ecclc- 
>ttitical  censures. 

"  Something,  I  understand,  was  said  before  the  commissioners  respecting  Decorating; 
^  custom,  in  the  very  earliest  and  purest  ages,  of  decorating  churches  J^j^^nT  ''*' 
^th  flowers.  That  such  was  the  custom  of  primitive  times,  admits  not  of 
^ht;  but  it  can  hardly  be  necessary  to  say,  that  this,  of  itself,  is  no  justi- 
Acition  of  the  adoption  of  such  a  practice  now.  If  it  were,  the  performance 
ofdirine  service,  instead  of  aiming  at  anything  like  uniformity,  would  vary 
^  the  varying  measures  of  antiquarian  learning,  which  might  chance  to 
^Dgubh  the  different  authorities  in  the  several  parishes  amongst  us. 

"But,  if  the  claim  of  primitive  usage  could  prevail  in  favour  of  decoration 
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with  flowersi  certainly  no  such  pretension  can  be  set  up  for  the  use  of  the 
cross,  as  an  ornament  of  the  sacramental  table. 

"  Such  a  thing  was  never  heard  of,  during  more  than  the  first  three 
centuries  of  the  Christian  era ;  and  Durandus,  the  authority  relied  on  by 
the  defendant's  advocate,  for  saying,  that  '  the  proper  place  for  the  croii 
is  the  Lord*s  table,*  was  a  bishop  and  a  canonist  of  the  thirteenth  ceotory; 
therefore  very  little  entitled  to  our  attention  on  a  question  respecting  the 
present  law  of  our  church,  even  if  the  reasons,  stated  by  him,  were  as  solid, 
as  they  are,  in  truth,  shadowy  and  unsatisfactory.  His  principal  reason  is 
this :  —  *  The  cross  on  tlie  altar  is  placed  in  tlie  middle,  between  the  two 
candlesticks,  because  Christ  in  the  church  is  the  mediator  between  the  tvo 
peoples  (the  Jews  and  the  Gentiles),  for  he  is  the  corner-stone  making  of 
both  one.' 

''  I  abstain  from  discussing  this  reason ;  nor  should  I  have  mentioned  itf 
did  it  not  suggest  a  very  strong  presumption^  that  the  cross  was  not  retained 
on  the  holy  table,  by  authority  of  parliament,  in  the  second  year  of  King 
Edward  VI.;  for  in  the  royal  injunctions  set  forth  in  that  year  (the  documeiit 
referred  to),  while  there  is  an  express  order,  that  the  two  candlesticks  be 
retained  (though  for  a  very  different  reason  from  that  which  Dumidiis 
gives,  and  one  with  which  the  cross  has  no  concern,  viz*  *  that  Christ  is 
the  very  true  light  of  the  world'),  tliere  is  not  a  word  respecting  the  cross; 
snrely,  therefore,  the  cross  is  not  there  retained.  And,  if  any  doubt  coaU 
reumin,  it  would  be  removed  by  another  passage  of  those  iiyanctioiis»  in 
which,  there  being  an  express  condemnation,  of  '  whosoever  doth  supersti- 
tiously  abuse  ceremonies  to  the  great  peril  and  danger  of  his  soul's  health,' 
one  of  the  instances  specified  is  '  making  of  crosses  of  wood  upon  Palm 
Sunday,  in  time  of  reading  of  the  Passion' — a  time,  when,  if  ever,  the  ex- 
hibition of  a  cross  should  sciMn  peculiarly  appropriate. 

^*  In  the  injunctions  of  Archbishop  Grindal  in  1571»  most  particular 
directions  were  given  to  tlie  churchwardens  as  to  the  furniture,  and  other 
things,  which  they  were  to  provide,  especially  for  the  communion  table, 
but  no  cross  is  in  the  number.  There  is,  however,  in  another  part,  a 
direction  both  to  the  churchwardens  and  to  the  minister,  to  sec  that  all 
crosses  are  utterly  defaced,  broken,  and  destroyed,  within  the  province  of 
York. 

"  Five  years  afterwards,  in  157G,  when  he  had  become  Archbishop  of 
Canterbury,  in  the  articles  to  be  inquired  of  within  this  province,  is  spe- 
cially included  the  following :  —  '  Whether  crosses,  and  such  other  relics 
and  monuments  of  superstition,  be  utterly  defaced,  broken,  and  destroyed.* 
Now,  without  claiming  for  these,  his  injunctions  and  articles,  the  autho- 
rity of  law,  and  without  deferring  largely  to  his  judgment,  we  must  at 
least  see  in  them  conclubive  evidence,  in  the  absence  of  everything  to 
the  contrary,  that  what  an  archbishop,  lir»t  of  York,  and  then  of  Canter- 
bury, thus  peremptorily  ordered  to  be  destroyed,  could  not  have 
among  the  ornaments,  which,  only  twelve  years  before,  and  under  the 
sovereign,  tliat  sovereign  Queen  Elizabeth,  were  ordered  by  statute  to  *  be 
retained  and  be  in  use/  because  they  '  were  in  this  Church  of  Englandy 
by  thu  authority  of  parliament,  in  the  second  year  of  the  reigo  of  Kiii^ 
Edward  VI.' 
-  **  The  truth  is,  that  however  venerable^  significantf  and  affectii^  tke 
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material  image  of  the  cross,  in  itself,  is,  the  gross  abuses^  which  had  pre-  P'^roftXAm 
Tailed  respecting  it,  not  only  rendered  the  use  of  it  in  divine  service  utterly  Womhi"^ 

intolerable,  but  caused,  as  is  notorious,  very  strong  and  lasting  prejudices  to    

prevail  against  even  the  transient  image  of  it,  made  in  the  air,  after  the  ^^^  B^lhop  o 
andisputed  usage  of  christian  antiquity.     And  even  these  prejudices  were   Exeter  In  ri 
wisely  yielded  to  by  our  reformers,  so  far  as  could  with  propriety  be  done;  f^,^.^^^ 
for  they  rejected  the  practice  of  making  the  transient  image   on  every 
oecasion  but  one  —  that  of  marking  the  forehead  of  the  newly  baptized  with 
the  sign  of  the  cross -~an  occasion  on  which  it  could  not  be  forborne^  con- 
sistently with  the  duty  of  a  sound  branch  of  the  Catholic  church.    For,  as 
vai  declared  by  the  bishops,  in  answer  to  the  '  Exceptions  of  the  Non- 
eonformist  Ministers,'  at  the  Savoy  conference,  just  before  the  last  review 
of  the  Book  of  Common  Prayer,  —  *  the  cross  was  always  used  in  the  church 
in  immortali  Lavacro'  (Tertull.) ;  'and  therefore  to  testify  our  communion 
vith  them,  as  we  are  taught  to  do  in  our  creed,  as  also  in  token  that  we 
ikill  not  be  ashamed  of  the  cross  of  Christ,  it  is  fit  to  be  used  still,  and  we 
conceive  cannot  trouble  the  conscience  of  any  that  have  a  mind  to  be 


**  Such  having  been  the  wise  and  charitable  course  deliberately  adopted 
bj  the  governors  of  our  church,  it  is  surely  not  too  much  to  expect  and 
demand,  that  no  individual  clergyman  should  presume  to  traverse  it.  For 
vktt  must  be  the  consequences  of  a  difierent  course  on  his  part  ?  Could 
tbe  ndden  and  unauthorised  reappearance  of  a  cross  on  the  Lord's  table 
—prepared,  as  in  the  present  case  that  table  was,  for  the  celebration  of  the 
lugbest  and  the  holiest  mysteries  —  could  it  fail  to  give  very  grave  and  very 
leaiODable  offence  ?  Must  not  such  a  spectacle  have  excited  in  many  minds 
MiDgs  of  displeasure  —  it  may  be  something  akin  to  anger  —  ill  according 
vith  that  holy  calmness  and  composure^  which  it  must  have  been  the  wish, 
II  it  was  the  duty>  of  all,  at  such  a  season,  to  seek  to  cherish  ?  Could  a 
iober*minded  minister  of  God*s  word  and  sacraments  voluntarily  do  any- 
tiuDg  likely  to  lead  to  this  result  ?  It  is  impossible.  Mr.  Smith,  I  am  sure, 
did  not  perceive,  manifest  as  we  may  deem  it,  the  danger  which  he  incurred. 
He  only  saw,  or  thought  he  saw,  in  this  exhibition  of  a  cross,  something 
peculiarly  appropriate  to  a  sacrament,  in  which  *  we  do  show  the  Lord*s 
detth  till  he  come.' 

"And  yet  there  is  one  obvious  reason,  which  may  satisfy  every  con- 
nderate  person,  of  the  solid  grounds  of  piety,  as  well  as  of  prudence,  which 
guided  our  reformers  in  rejecting  thb  symbol  from  forming  any  part  of  the 
decoration  of  the  holy  table. 

''Doubtless,  it  is  a  memorial  of  the  death  of  Christ  But  is  it  the  best, 
tbe  truest  memorial  ?  Is  it  even  auxiliary  to  the  right  apprehension  of  the 
hll  virtue  of  that  blessed  sacrament,  of  which  our  Lord  said,  '  do  this  in 
imiembrance  of  me  ? '  True,  both  the  cross,  the  humanly  selected  symbol, 
vkI  the  divinely  instituted  sacrament,  are  alike  memorials  of  the  death  of 
Christ  But  man's  invention  looks  to  the  mere  death ;  our  Lord's  ordinance 
lo  <the  sacrifice  of  the  death  of  Christ.'  For  as  he,  '  by  his  own  blood, 
entered  in  once  into  the  holy  place'  'now  to  appear  in  the  presence  of  God  for 
01 ' — continually,  that  is,  commemorating,  and  pleading  for  us,  in  heaven, 
UsoDe  sacrifice  of  himself;  so,  in  the  Holy  Eucharist,  he  iiath  commanded 
^  ministen  continually  to  commemorate  and  plead  before  God  the  same 
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sacrifice  upon  earth,  reciting  his  very  words,  and  repeating  his  whole  action, 
when  he  instituted  the  sacrament. 

"Again,  the  cross,  man's  invention,  looks  onlv  to  the  crucified  bodf— - 
the  body  in  its  utmost  humiliation :  Christ's  ordinance  regards  the  body, 
not  in  its  humiliation  only;  but  also,  and  chiefly,  in  its  glory.  It  is  to  us  a 
memorial  indeed  of  his  death,  but  it  is,  at  the  same  time,  both  a  memorii]» 
and  a  communion,  of  <  the  inestimable  benefit  of  that  his  precious  death.' 
'  We  do  show  that  death,  by  eating  and  drinking'  the  elements  of  bread  and 
wine,  made  by  his  blessed  word  to  be  to  us,  verily  and  indeed,  his  body  and 
his  blood  — '  drawing  near  with  faith,  and  taking  that  holy  sacrament  to 
our  comfort ;'  in  other  words,  openly  acting  our  belief,  that  <  our  souls  are  is 
really  strengthened  and  refreshed  by  the  body  and  blood  of  Christ,'  *  takes 
and  received  by  the  faithful  in  that  sacrament,'  <  as  our  bodies  are  by  the 
bread  and  wine.' 

"  This  is  the  true  and  full  memorial  and  commemoration  of  our  LorcTs 
death — instituted  by  Christ  himself — observed  by  the  holy  Catholic  Cbnrdi 
through  all  ages,  and  which  will  never  cease  to  be  observed  by  it,  *  till  he 
come,'  —  till  faith  be  swallowed  up  in  knowledge,  —  till  *  we  shall  knowi 
even  as  we  are  known.' 

**  In  truth,  therefore,  the  outward,  the  material  cross,  is  peculiarly  ua* 
fitted  to  be  placed  in  contact  with  the  sacramental  symbols.  Instead  of 
exciting  the  mind  to  due  contemplation  of  the  triumphant  issue  of  our  LorTs 
sufferings,  it  tends  to  chain  it  down  to  the  sufferings  themselves.  Instead 
of  being,  as  doubtless  Mr.  Smith,  and  others,  design  it  to  be,  a  mark  of 
high  and  special  veneration  of  the  sacrament,  it  does,  in  truth,  accord  rather 
with  the  low  and  degrading  notions  of  those,  who  see  in  that  holy  ordinanee 
nothing  more  than  a  bare  remembrance  of  what  is  passed  and  gone ;  not, 
as  it  is  in  truth,  a  symbol  of  that  wliich  abideth  for  cvor,  even  of  the  power- 
ful interce.<sion  of  our  great  high  priest  —  of  him,  'whoever  liveth  to  make 
intercession  for  us.'  And  thus,  in  the  exhibition  of  the  cross  on  the  Lord's 
table,  wc  have  only  a  fresh  instance  of  the  foolishness  of  man's  wisdom, 
when  it  seeks  to  improve,  or  to  add  to,  the  institution  of  Christ  himself. 

*'  But  I  have  done.  If  I  have  said  more  than  the  particular  occasion 
mny  seem  to  demand,  it  is  because  I  feel  the  necessity  of  opfK>sing  myself 
openly,  and  firmly,  to  every  unautliorised  innovation,  from  whatever  quarter, 
in  our  form  of  Common  Prayer;  especially  in  that  most  sacred  portion  of 
it,  the  administration  of  the  sacraments  of  the  Lord  —  for,  l>c  it  never  for- 
gotten by  us,  that  ^  the  due  use  of  the  sacraments'  —  in  other  words,  the 
reverent  observance  of  them,  and  not  this  only,  but  also  a  thankful  sense  of 
the  saving  |>racc  conferred  in  them,  and  a  firm  adherence  to  the  tme 
Catholic  faith  respecting  them,  in  its  purity  at  once,  and  its  integrity — is 
by  our  church  itself  declared  to  be  essential  to  a  true  church  —  it  is,  indeedi 
'  Articulus  stantis  vel  cadentis  ecclesia?.'  Surelv,  not  less  can  be  said  of 
those  heavenly  ordinances,  in  which  (to  use  the  language  of  our  homily  of 
the  sacraments)  *  God  imbraceth  us,  and  otfereth  himself  to  be  imbraced  of 
us'  —  which  *set  out  to  the  eyes,  and  other  outward  senses,  the  inward 
working  of  God's  free  mercy,  and  do,  as  it  were,  seal  in  our  hearts  the 
promises  of  God' — wliicli  are  'visible  signs,  expressly  commanded  in  the 
New  Testament,  whereunto  is  annexed  the  promise  of  free  forgiveness  of 
our  siusy  and  of  our  holiness^  and  joining  in  Christ.'    Surely  of  the  honotf 
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of  tiiesci  McranicntG,  of  tlic  solemnity,  the  propriety,  the  due  and  uncor- 
ruplcd  order  or  their  ministration  amongst  us,  -we  never  can  be  too  Jealous. 
"  In  conclusion,  as  there  ia  no  ground  on  which  the  act,  admitted  by 
Mr.  Smith,  can  be  deemed  lawful,  it  is  my  duty  to  adjudge  that  he  be 
idmonished,  and  I  do  nonr  admonish  him,  not  again  to  offend  in  the  like 
mtaarr;  and  I  Turtlier  order  that  he  pay  the  coats  of  these  proceedings." 

In  BaiHctI  V.  Bonnaker  (1)  Sir  John  Nicholl  observed,  "By  the  general 

1**,  Uie  church  service,  according  to  the  form  prescribed  by  the  Book  of 

Commun  Prayer,  ia  to  be  regularly  performed  every  Sunday  in  the  morning 

»il  evening.     If  less  duty  is  required,  it  b  to  be  supposed  that  the  relax- 

Uion  has  l>ecn  adopted  with  the  approbation  uf  the  diocesan,  and  has  been 

tirraiitt<il  owing  to  the  circumstances  of  the  parish ;  and  as  the  service  is  to 

be  perfoniied  for  the  use  of  the  parishioners,  such  relaxation  may  properly 

H^Qli-d  in  certain  cases;  but,  if  it  be  so  granted,  the  minister  must 

tlricily  adhere  to  the  terms  prescribed,  and  must  not  vary  them  at  his  own 

picuure,  for  his  own  convenience,  and  on  his  oivn  authority.     It  ia  the 

L  diacetan  who  is  to  judge  of  the  degree  of  relaxation  to  be  allowed." 

M     BriloL  13  &  14  Car.  2.  c. 4.  s.  7.  "in  all  places  where  the  proper  incum- 

H   Nt  of  any  parsonage  or  vicarage,  or  benefice  with  cure,  doth  reside  on 

B  b living,  and  keep  a  curate,  the  incumbent  himself  in  person,  not  having 

I     MOK  lawful  impediment,  to  be  allowed  by  the  ordinary  of  the  place,  shall 

I      iDee  It  the  least  in  every  month,  openly  and  publicly  read  the  common 

I      prajtrs  and  service  in  and  by  the  said  book  prescribed ;  and  if  there  be 

Mam'or,  administer  each  of  the  sacraments  and  other  rites  of  the  church, 

ia  iIk  parish  church  or  chapel  of  or  belonging  to  the  same  parsonage, 

liniagr,  or  benefice,  in  such  order,  niaiuier,  nnd  form,  as  in  and  by  the 

nidbook  is  appointed,  upon  pain  to  furfeit  the  sum  of  5/.  to  the  use  of  the 

PMr  uf  the  parish  for  every  such  offence." 

By  canon  I*.  "  the  Common  Praj'er  shall  be  said  or  sung  distinctly  and 
fn^rcntly,  upon  such  days  as  are  appointed  to  be  kept  holy  by  the  Book  of 
Conunou  Pruyer,  and  their  eves,  and  at  couTenient  and  usual  times  of 
>W  days,  and  in  euch  place  of  every  church  as  the  bishop  of  the  diocese, 
wrccWaslical  ordinary  of  the  place,  shall  think  meet  for  the  largeness  or 
■tnitness  of  tlie  same,  so  as  the  people  may  be  most  edified.  All  ministers 
lilcwire  shall  observe  the  orders,  rites,  and  ceremonies  prescribed  in  the 
Book  of  Common  Prayer  (2),  as  well  in  reading  the  Holy  Scriptures  and 
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(I)  3  H»gg.37. 

(*)  MminiHen  liaadumrlMt  ariUri.rUet, 
^inrmimif  pracrilird  inlhi  Boot  of  Cim- 
*■  Pnijrr:  —  ■'  Tlwre  iHins''  «iid  'ho 
fi'inf  at  lIrTvrt>nl  in  bii  ehui^c  in  Junv. 
IMS,  -  i.nh.ppilr  Mil!  losiisl  insomc  iiuar- 
Imtiliiuiuiiriian  vithouruwn  church,  ui 
'■»a|i('H>iDrlh'mgilec|itTiin(l  moreapiK- 
^■.'  •otnrthiiig,  U  iiniii,  vhichmijrgine 
''■I'traiw  lo  the  r«Ungi  of  awr,  myttcr)', 
"■wmi*,  wtil  dttoMdncK.'  Surtly  th*r- 
■•Mo^i^ipiritualitj.  of  reverence,  and 
■■Mlsn  in  our  lilurgr,  which  a  ■grvcali 
*^<Bd  VM  wlcded  fraiD  the  moit  anciei 
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,  but  it  has  nil       take 


and  wu  reduced  into  form  from  the  Mrlint 
■nd  pureit  example!  then  Kdowd  bf  the 
holymartynind  ccnfcnon  of  the  Refbrnu- 
tion.  The  three  crcedi  »rv  retained — the 
crec'  aof  the  anoieat  church  ;  the  four  first 
general  councils  ore  appealed  lo;  iKithing 
is  required  to  lie  lielicved  or  an;  nun  aa 
nccCKory  lo  lalTalion,  vbich  cannot  be 
proted  from  the  uered  ■eripturm ;  wliilit 
all  the  new  article*  of  the  creed  of  Pope 
Piui  IV,  are  wiuly  rejected  u  nolorioui 
oJditioiu,    wilhoul  any    warrant   of  Ktip- 

HonOTt  aipitanli  sttcr  truth  and  antiquity, 
"'lerefote,   need   not  resort  to  Home- 
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saying  of  prayers,  as  in  administration  of  the  sacramentSi  without  either 
diminishing  in  regard  of  preaching,  or  in  any  other  respect,  or  adding  any 
thing  in  the  matter  or  form  thereof.'' 


and  then  what  remains  will  be  ancient 
Christianity,  and  a  purity  of  faith  and  prac- 
tice in  substantial  agreement  with  our  own. 
Bordering  upon,,  as  we  do,  and  once  a  por- 
tion of,  the  principality  of  Wales,  we  have 
good  reason  to  believe  that  Christianity  was 
first  introduced  into  these  islands  by  the 
labours  of  an  apostle,  or  of  apostolic  men, 
and  had  made  much  progress  in  these  parts 
long  before  the  misaioiiaries  of  Rome  ever 
touched  our  shores.  And  if,  in  the  course 
of  time,  in  ages  of  ignorance  and  darkness, 
our  church  became  so  closely  connected  with 
her,  and  through  her  usurpations  so  subjected 
to  her  power,  as  to  partake  of  her  corrup- 
tions and  her  sins,  at  length  the  burden  was 
too  grievous  to  be  borne,  the  bondage  was 
broken  and  rent  asunder,  and  our  present 
purity  of  faith  and  practice  was  restored  on 
the  authority  of  God's  word,  and  on  the  tes- 
timony of  the  primitive  fathers.  Are  you 
now,  after  *  three  centuries'  enjoyment  of 
freedom,  to  be  again  burdened  with  a  heavy 
yoke,  which  your  fiithers  could  not  bear,  and 
to  be  again  brought  under  the  tyrannous 
rule  of  one  who  '  sitteth  in  the  temple  of 
God,  exalting  himself  above  all  that  is  called 
God,*  usurping  a  title  and  a  dignity  which 
cannot  be  proved  to  have  any  foundiation  in 
reason,  in  scripture,  or  in  historic  truth? 
Against  the  multiplied  and  dangerous  errors 
of  Rome,  our  venerable  reformers  testified 
unto  death.  Are  we  so  degenerate  ns  to  be 
beguiled  into  the  snare  which  her  ever 
wakeful  ambition  is  continually  plotting  for 
our  captivity,  entanglement,  and  ruin  ? 

•*  We  hear  much  of  her  universality.  We 
own  her  to  l>e  a  part  of  the  church  univer- 
sal, but  not  the  universal  eliurch  itself.  Nor 
can  her  claim  to  this  distinction  ever  be 
established  till  men  disregard  the  meaning 
of  words,  and  agree  to  consider  a  part  as 
equal  to  the  whole. 

**  We  hear  much  also  of  her  antiquity. 
But  error  may  be  of  ancient  date  as  well  as 
truth.  We  can  assuredly  tell  when  many  of 
her  most  objectionable  tenets  and  ritual  ob- 
servances were  totally  unknown,  and  how 
they  first  came  into  vogue  in  these  later 
ages  of  the  world.  Of  the  rest  we  affirm 
that  *  in  the  beginning  it  was  not  so ;  *  and 
that  they  crept  in  during  the  season  of 
that  gnms  darkness  which  covered  the  people 
in  the  medioival  times.  It  was  '  while  men 
slept  *  that  the  tares  were  sown  among  the 
wheat.      Matt.  xiii.  25. 

**  We  hear  loud  vauntings  of  her  infalli- 
bility. And  hitherto  she  has  prudently  re- 
strained the  free  circulation  of  the  scriptures, 
lest  the  people  should  think  and  judge  for 
themselves,  and  peradventurc  break  loose 
from  her  communion.  She  requires  an  im- 
plicitness of  faith  not  required  by  our  Lord 
and  his  apostles,  who  commended  their  fol- 
lowers fur  searching  the  scriptureSf  and  for 


exercising  their  rcaion  to  discover  the  tmtb. 
To  forbid  the  laity  to  read  the  Bible  lest 
they  should  fidl  into  heresy,  is  a  mere  pre- 
text They  are  interested  in  knowing  tbe 
truth ;  and  they  desire  and  need  to  have  it 
brought  plainly  and  faithfully  before  them. 
No  danger  is  to  be  apprehended  finom  then. 
They  originate  no  heresies.  Ecclesiaftical 
history  testifies  to  the  fiict,  that  firom  the 
earliest  times,  ordained  ministen  have  been 
the  authors,  and  promulgators,  and  abetton 
of  almost  all  the  heresies  and  scbisma  which 
have  perplexed  and  divided  tbe  Chriitian 
church.  Let  Romanists  extol  tbe  primitivt 
fathers,  whilst,  as  those  fitthers  did,  we  extol 
the  scriptures ;  and,  as  they  also  did,  we  re- 
fer all  men  without  exception  to  that  reeord, 
and  to  no  other  infallible  authority.  Hon 
reasonable  would  it  be  for  an  in&llible 
church  to  supply  an  infallible  commentary 
on  holy  scripture,  for  the  safe  guidance  of 
the  fiiithful,  than  either,  as  now,  to  leave 
them  wholly  in  the  dark,  or  to  put  any  re- 
striction upon  what  all  ought,  and  are  in* 
tended  and  commanded,  to  know  for  their 
souPs  health.  Besides,  decrees  and  defini- 
tions without  end,  made  by  general  couneib 
and  confirmed  by  popes,  other  counols  and 
other  popes  have  in  their  turn  contra 
dieted  and  condemned.  In  pretending 
to  exemption  from  error,  which  hnmUcr 
Christians  are  wont  to  regard  as  an  exclu- 
sive attribute,  as  the  sole  prerogative  of 
Almighty  God,  it  were  well  for  Rome  to 
show  where,  in  his  word,  that  power  is 
granted  to  her,  especially  when  tbe  has 
issued  many  decrees  so  adverse  to  tbe  pbdn 
meaning  and  words  of  acripture  that  no 
candid  or  intelligent  person  can  gainsay  the 
fact.  Here  lies  the  main  difliculty  with 
which  the  Church  of  Rome  has  to  stnig|^ 
Our  sentence  is,  *to  the  law  and  to  the 
testimony,*  knowing  that  the  truth  is  '  noted 
in  the  book  of  God*s  word,*  as  that  memorial 
of  his  revealed  will,  which  should  'befiw 
the  time  to  come  for  ever  and  ever ; '  to  that 
whatever  is  contrary  ttiereto  stands  self^nn- 
demncd. 

**  Some,  however,  are  so  bewildered  amid 
the  multitude  of  divisions  among  ftutertant^ 
that,  for  relief  in  their  uneasiness,  tbey  bate 
recourse  to  Rome,  as  pretending  to  be  one 
and  infallible.  But,  with  all  her  pretcnsioaB, 
do  they  discover  no  divisions  there?  Is  it 
even  agreed,  and  may  it  be  condcecendin^j 
made  known  to  the  world,  where  this  idol, 
infallibility,  rests  ?  whether  with  tbe  pope 
alone,  or  with  the  pope  and  eouncil,  or 
where  else  ? 

**  We  do  appeal  to  a  really  unerring  judger 
even  to  the  Spirit  of  God,  as  declared  in  hu 
written  rovclation.  To  this  judge  all  may 
come  at  all  times  and  have  their  doubts  re- 
solved, if  they  come  in  simplicity  and  witii  a 
teachable  disposition.    They  will  then  need 


t; 
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Bjr  ttat.  1  &  2  Vict.  c.  106.  s.  80.  tlie  bishop  can  order  two  full  services,  ' 

Wid  each  of  such  services  to  include  a  sermon  or  lecture  on  ever}p  buuday  ° 

lUgliout  the  year,  or  any  part  thereof,  in  the  church  or  chapel  of  every  - 

iDj  bene6ce  within  his  diocese,  whatever  may  be  the  annual  value  or  * 

ibe  population  tliereof;  and  also  in  the  church  or  chapel  of  every  parish  or  ,, 

alupelry  where  a  benefice  is  composed  of  fwo  or  more  parishes  or  cha-  I 

yelries,  in  which  there  shall  be  a  cliurch  or  chapel,  if  the  annual  value  of  °| 

benefice  arising  from  that  parish  or  chapelry  shall  amount  to  \50L,  and  S 

population  of  that  parish  or  chapelry  shall  amount  to  four  hundred  "' 


A  provisionthenoccurs,  that  the  enactments  of  Stat.  58  Geo.  3.  c. 45.  s,65. 
Be  tu  remain  unaffected,  by  which  the  bisLof)  of  any  diocese  can  direct  the 
ptrTDrmaoce  of  a  third  or  additional  service  in  the  several  churches  or 
fhspeU  within  his  diocese. 

.  By  ital.  I  &  2  Vict.  c.  106.  s.  106.  no  spiritual  person  shall  serve  more 
Ain  two  benefices  in  one  day  except  from  an  unforeseen  and  pressing 
oncrgcncy,  in  which  case  the  spiritual  person  wiio  shall  so  have  served 
■ore  than  two  benefices  must  forthwith  report  the  circumstance  to  the 
bi^Dp  of  the  diocese. 

By  Stat.  2  &  3  Vict,  c  30.  the  bishop  of  the  diocese  in  which  any  bene- 
tee  btTing  more  than  one  spiritual  person  instituted,  or  otherwise  admitted^ 


beaeSces  in  M 

Sint  2  &a 

VitL  e.  30. 


ir  piidc : 


otW.M  tlwTwill  find  00  n 

hlB^  •beat  dMiiioiu  will  be  I 

^)*lici)»on,  nod  more  worthy  of  IruM 

"  lb»  decision  uid  dicta  of  »ny  tribund 
If  DM  apoo  earth.  Baidcs.  wi;  Iiit*  yet 
*~  buw,  in  ■  matter  ofiuch  inlEDie  pcr- 
the  roncemt  of  religion, 


•  eoncluuTe  evidence  of  truth:  and 
bcf  ai  the  ugn  ind  conaequencca  of 
fUlMl  tbraliiom,  or  of  uiinii|uiring  in- 
■Snuui  IP  the  aubject.  Computnl  with 
Binifuld  diTisioDi,  tbrre  rtaj  be  fi-'w 
tnwnc  the  adherent!  of  the  Itomin 
C  aDOthare  inaj  be  fewer  still  ainong 
^^  labuMK  followeni  of  the  Arabi.n 
feiptoL  But  were  there  do  diTuioni  in 
!•  ifoitolie  (get  and  in  the  tf^a  irnmo- 
If  wdnequent?  St  Augiulinc  enumC' 
^  ■*■  than  eiffhtir-eight  diflercnt 
••  niiling  in  hi<  da^ .  Other  ancient 
— n  imifjr  to  the  same  meUnEholy  want 
tf  noil;  amonp  profrtaing  Christiini  of 
Mr  llDMa.  Dul  of  all  the  hemic*  which 
hn*  nn  eliiSgured  the  faeeof  ChriHendom, 
Ik*  Cfaiurh  of  Rotne  betwif  itands  forth  the 
yiial  (to  ty  nothing  of  the  eilcnl  of  her 
M^,  Um  lenph  of  b«r  duration,  and  the 
iBotian  of  her  rule),  by  reuon  of  her 
■tl-anlplura]  and  dangerous  character. 
Far  not  •  word  can  b«  found  in  icriptiire 
la  wppon  mcnt  of  her  peculiac  and  eiclu- 
tiMMMritMn.  No,  nor  fond  ai  the  is  of 
IMrfirion>  «an  any  genuine  reDuini  of  the 
fellan  of  ibe  firit  four  centuries  be  pro. 
iaoal  to  «ouM«iiaDCe  thow  farourito  dog- 
iw*  gf  InTootioo  of  sainti,  worshipping  of 


iouges,  prayer  in  au  unkiunm  tanguei  tba 
universal  tupremaoy  of  th«  bishop  of  Bome, 
the  infallihilily  of  hii  church,  the  seven  la- 

ctiimcnt^,  utricular  confi:siRoii,  communion 
in  one  kind,  transubstnutiatioa,  and  many 
other  pumicious  doctiincs,  though  a  be- 
lief in  each  aad  in  all  of  thaw-  dogmas  is  de- 
clared by  the  Council  of  Trent  to  bo  uni- 
veisatly  nccenary  to  salvation,  lllis  is  what 
milurally  eomei  nfMtling  up  the  traditioni 
of  men  above  'the  greater  wltnesaof  God.' 
And  it  may  servo  lu  as  a  beacon  light  to 
warn  us  against  the  peril  of  following  in  her 
traci:.  I«t  we,  like  her,  make  ihipwrcck  of 

in  any  way,  or  under  any  guise,  to  ortlirough 
the  blessed  Virgin,  or  the  sainii  —  as  some 
wavering  Protestant*  appcsriticlined to  do — 
LI  to  abandon  the  liberty  which  God  ha* 
given  ua.  It  looks  a>  if  we  doubted  hii 
protnisea,  or  his  goodness.      It   implie*  a 


e  don 


siha  n 


of  Christ  to  be  inhDile,  inannuob  a*  infinity 
neither  needs,  nor  admits  of,  any  addition. 
Such  intermediate  prayer  depriiei  the  Chria. 
tian  of  that  immediate,  direct  communion 
with  his  Lord  and  Saviour,  which  it  hi* 
main  itny  and  comfort  in  this  life,  and  all 
bit  hope  for  the  nexL      A  chief  argumi 


oldu. 


of  the  J 


if  the  I  loly  Ghost  against  the  Ariins  imd 
other  early  heretics,  was  drawn  from  tha 
(act  of  pnyer  being  addressed  lo  both  by 
the  univimal    church  lirom  the  Iieginning. 

But  the  strength,  the  oonnistency,  and  the 
Taluc  of  this  argument  will  be  utterly  gone, 
if  prayer  may  be  lawfully  oddnsaed  to  any 
created  being  whatever." 
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or  iiccnsed  to  the  cure  oFsonIs,  can  apportion  between  or  among  suoli  iptriti 
Vomsmr  persons  the  spiritual  duties,  if  no  cause  be  shown  to  ihe  contrary. 

By  the  preface  to  the  Boot  of  Common  Prayer,  "  nil  priests  and  deacon 

bithffp  rati         ^^  '"  *^y  "^""y  '''*'  ™0''"'nR  and  evening  prayer,  either  privately  or  openly, 
ordd  iin»|ipor-  not  being  let  by  sickness,  or  some  Other  urgent  cause." 
^^'T^l'iT'i'  "And  the  curate  that  ministereth  in  every  parish  church  orcfaapet  bring 

J...  at  home,  and  not  being  otherwise  reasonably  hindered,  shall  say  the  Mine 

in  the  parish  church  or  chapel  where  he  ministereth  ;  and  shall  couk  *  bcU 
to  be  tolled  thereunto,  a  convenient  time  before  he  begin,  that  the  pcopit 
may  come  to  hear  God's  word,  and  to  pray  with  him." 
Iq  what  part  of  By  the  rubric,  before  the  common  prayer  of  the  2  Edw.  6.1  it  was  ordered 
the  church.  ((,,„.  c<  The  priest  being  in  the  quire  (1),  shall  begin  (2)  with  a  loud  Toice 
the  Lord's  Prayer,  called  the  Paternoster." 

By  the  rubric,  before  the  present  common  prayer,  "  the  rooming  and 
evening  prayer  shall  be  used  in  the  accustomed  place  of  the  church,  chapeL 
or  chancel,  except  it  shall  be  otherwise  determined  by  the  ordinary  of  the 

Dlnctloni  COO-  Respecting  what  the  priest  shall  explain,  a  constitution  of  Archbishop 
tamed  in  acun-  Pec ch am  contains  the  following  directions:  —  "  Every  priest  shall  eiplain 
Arciibisliup  to  the  people,  four  times  a  year,  tlic  fourteen  articles  of  faith,  the  lea 
Pcccliam  ,ai  w  commandments,  the  two  evangelical  precepts,  the  seven  works  of  mercy, 
pri"('>]^i  *''^  seven  deadly  sins  with  th«ir  consequences,  the  seven  principal  virtue*. 
aiphuD.  and   the    seven   sacraments    of    grace.     The    fourteen    articles    of  faith 

(whereof  seven  belong  to  the  mystery  of  the  Trinity,  and  seven  to 
Christ's  humanity)  are,  1.  The  unity  of  the  divine  essence  in  the  three 
persons  of  the  undivided  Trinity.  2.  That  the  Father  is  God.  3.  Thai 
the  Son  is  God.  4.  That  the  Holy  Ghost,  proceeding  from  the  Father 
and  the  Son,  is  God.  5.  The  creation  of  heaven  and  earth  by  the 
whole  and  undivided  Trinity.  6.  The  sanctificalion  of  the  church  by 
the  Holy  Ghost,  the  sacrameJits  of  gracL',  and  all  other  things  wlieRtn 
the  Christian  church  communicateth.  7.  The  consummation  of  the  churck 
in  eternal  glory,  to  be  truly  raised  again  in  flesh  and  spirit,  and  opposite 
thereunto  the  eternal  damnation  of  the  reprobale.  8.  The  inc&rnation  of 
Christ.  9.  His  being  born  of  the  blessed  Virgin.  10.  His  suffering  and 
death  upon  the  cross.  11.  His  desicent  into  hell.  12.  His  reannvcrlm 
from  the  dead.  13.  His  ascension  into  heaven.  H.  His  future  comiop 
to  judge  the  world.  The  Ten  Commandments  are  the  precepts  of  the  014 
Testament.  To  these  the  Gospel  addelh  two  others,  to  wil,  the  lore  of 
God  and  of  our  neighbour.  Of  the  seven  works  of  mercy,  six  are  coUecttJ 
out  of  the  Gospel  of  St.  Matthew  :  to  feed  the  hungrj-.  to  give  drink  to  ifc* 
thirsty,  to  entertain  the  stranger,  to  clothe  the  naked,  to  visit  the  sick,  and 
to  comfort  those  that  are  in  prison  ;  and  the  seventh  is  gathered  out  J 
Tobias,  to  wit,  to  bury  the  dead.     The  seven  deadly  sins  are  pride,  envy. 


(1)  /•  (At  ow're  .— That 
■tat  lliere,  wbiob  wai  the  ciu 
tlw  Sixth'*  litnc.wid  as  i*  Mill  dona  in  mme 
churelivti  but  in  the  beginning  oT  Qirnn 
Kliuhfth'i  nign,  leading  Jr^ki  bepnn  to  be 
•vt  up  in  Ihr  bodjrof  thcchurch.  and  diviin- 
wniee  to  be  read  then:  bj  ap|H>intineiit  or 
iha  BnJ'Daiiej,  aeeoiUiug  to  the  |io*ct  voliti 


l.;>  awn      in  Ihcm  by  the  rubric  of  tlie  S  tt  6  Ei*.  L 
Edvsrd        Gibwn'i  Codei,  397. 
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mnger  or  hatred,  Blotbfulness,  covetousness,  gluttony  and  drunkennessy  FtftroftMANc 
luxury.     The  seven  principal  virtues  are  faith,  hope»  and  charity,  which  ^VoEsnir. 

respect  God ;  prudence,  temperance,  justice,  fortitude,  with  regard  unto  

men.     The  seven  sacraments  of  grace  are  baptism^  confirmation,  orders, 
penancey  matrimony,  the  eucharist,  and  extreme  unction.  (1) 

Rubric  after  the  Nicene  Creed.     <'  Then  shall  follow  the  sermon,  or  one  Homilies. 
of  the  homilies  already  set  forth,  or  hereafter  to  be  set  forth^  by  authority." 
Form  of  ordering  deacons : — "  It  appertaineth  to  the  office  of  a  deacon  " 
...  '*  to  read  holy  scriptures  and  homilies  in  the  church." 

Art  S5.  •'  The  second  book  of  homilies,  the  several  titles  whereof  we  Art.  55. 
hive  joined  unto  this  article,  doth  contain  a  godly  and  wholesome  doctrine, 
and  necessary  for  these  times,  as  doth  the  former  book  of  homilies,  which 
▼ere  set  forth  in  the  time  of  Edward  VI. ;  and  therefore  we  judge  them  to 
be  read  in  churches  by  the  ministers,  diligently  and  distinctlvy  that  they 
nay  be  understanded  by  the  people." 

Canon  49.  **  No  person  whatsoever,  not  examined  and  approved  by  the   Canon  49. 
Inshop  of  the  diocese,  or  not  licensed,  as  is  aforesaid,  for  a  sufficient  or  con-   Ministers,  no 
▼e&ient  preacher,  shall  take  upon  him  to  expound  in  his  own  cure,  or  else-  ^^  may  not 
vliere,  any  scripture  or  matter  of  doctrine ;  but  shall  study  to  read  plainly  expound. 
iQd  aptly  (without  glossing  or  adding)  the  homilies  already  set  forth,  or 
iM^etfter  to  be  published  by  lawful  authority,  for  the  confirmation  of  the 
true  faitby  and  for  the  good  instruction  and  edification  of  the  people." 

Canon  46.  "  Every  beneficed  man,  not  allowed  to  be  a  preacher,  shall   Canon  46. 
procure  sermons  to  be  preached  in  his  cure  once  in  every  month  at  the   Beneficed  roc 
kait,  by  preachers  lawfully  licensed,  if  his  living,  in  the  judgment  of  the  to  prd^uro*" 
ordinary,  will  be  able  to  bear  it   And  upon  every  Sunday,  when  there  shall  monthly  ser. 
Mt  be  a  sermon  preached  in  his  cure,  he  or  his  curate  shall  read  some  one  '"^'^ 
of  tbe  homilies  prescribed  or  to  be  prescribed  by  authority  to  the  intents 
iforeudd." 

fir  article  24.  "  it  is  a  thing  plainly  repugnant  to  the  word  of  God,  and   Art  S4. 
tke  coftom  of  the  primitive  church*  to  have  public  prayer  in  the  church,  or  f*?**  ^^*  ^, 
w  minister  the  sacraments,  m  a  tongue  not  understanded  of  the  people.         s.  5. 

And  by  stat  2  &  3  Edw.6.  c.  1.  s.5.  it  is  provided,  «*  that  it  shall  be  In  the  public 
lawful  to  any  man  that  understandeth  the  Greek,  Latin,  and  Hebrew  chu^ciTwidii 
tOD^e,  or  other  straiige  tongue,  to  say  and  have  the  prayers  of  matins  the  ministra- 
•od  even-song  in  Latin,  or  any  such  other  tongue^  saying  the  same  privately,  **°°  f,  *v 
tt  they  do  understand."  English  tongi 

Sect  6.  "And  for  the  further  encouraging  of  learning  in  the  tongues,  in  ^  **•  "■"!• 
the  universities  of  Cambridge  and  Oxford,  it  shall  be  lawful  to  use  and  exer-   ^^^  "*' 
ciie  in  their  common  and  open  prayer  in  their  chapels  (bein^  no  parish 
ehorches)  or  other  places  of  prayer,  the  matins,  cven-.song,  litany,  and  all 
other  prayers  (the  holy  communion,  commonly  called  the  mass,  excepte;l) 
pmcribed  in  the  said  book,  in  Greek,  Latin,  or  Hebrew." 

By  Stat  13  &  14  Car.  2.   c.  4.  s.  18.    "it   shall   be   lawful    to   use  the   Sutl3&l4 
morning  and  evening  prayer,  and  all  other  prayers  and  service  prescribed   ^"'  2-  c.  4. 
in  and  by  the  said  book,  in  the  chapels  or  other  public  places  of  t!ie   who  may 
'Bspcctive  colleges  and  halls  in  both  the  universities)  in  the  colleges  of    ise  the  semct 

in  Latin. 

(1)  Lyndirood,  Prov.  Const  Ang.  43.  54. 

4a  3 


Tho  Uiblc  an. 
BoukofCoin. 


H>bii  of  the 
minuter  offici 
■ling. 


Westminster,  Wiochesier,  and  Eton,  and  to  the  convocKtioni  of  tho  a 
of  eilher  pro 

And  by  sect.  11.  the  bUIiops  of  Hereford,  Sl  David's,  Aupb, 
gor,  and  Llandalf,  and  tbeir  successors,  sball  take  order  that  tbe  I 
book  be  translated  into  the  British  or  Welsh  tongue,  lo  be  used  ifl 
Wales  where  the  Welsh  tongue  is  commonly  used ;  and  at  the  same  tiBM 
an  English  book  shall  be  bad  there  likewise,  that  such  as  undcntaod  tlu 
same  may  have  recourse  thereunto,  and  such  as  do  not  understand  the  aane 
may,  by  conferring  both  tongues  together,  the  sooner  attain  to  the  ksov- 
ledge  of  the  English  tongue. 

By  Stat  5Eliz.  C.2S.  h.  1.  the  same  bishops  are  in  like  manner  required  to 
cause  the  Old  and  New  Testament  to  be  translated  into  Welsh,  and  to  hsTi 
one  English  and  one  Welsh  copy  in  every  such  respective  place. 

By  canon  58.  "  every  minister  saying  the  public  prayei*.  or  miniatcri^ 
the  sacraments,  or  other  rites  of  the  church,  shall  wear  a  decent  atul  comely 
surplice  ( 1 )  with  sleeves,  to  be  provided  at  the  charge  of  the  parish.  And  if 
any  question  arise  touching  the  matter,  decency,  or  comeliness  thercor,  the 
iiame  shall  be  decided  by  the  discretion  of  the  ordinary.  Furtbemion, 
such  ministers  as  are  graduates  shall  wear  upon  their  surplices  U  MCk 
times,  such  hoods  as  by  the  orders  of  the  universities  are  agreeable  t«  lb«ir 
degrees ;  which  no  minister  shall  wear,  being  no  graduate,  nnder  pain  of 
suspension.  Notwithstanding  it  shall  be  lawful  for  such  ministers  as  are  net 
graduates,  to  wear  upon  their  surplices,  instead  of  hoods,  some  decent  tippal 
of  black,  so  it  be  not  silk." 

But  this  canon  is  in  part  destroyed  by  the  statute  law  and  by  the  rubric 
before  the  present  common  prayer. 

For  by  stat.  ]  Etiz.  c.  2.  s.  25.  it  is  provided,  "  that  such  ornaments  of  tl« 
church,  and  of  the  ministers  thereof,  shall  be  retained  and  be  in  use,  as  was  bs 
this  Church  of  England  by  authority  of  parliament  in  the  second  year  of 
the  reign  of  King  Edward  VI.,  until  other  order  shall  be  therein  taiua, 
by  the  authority  of  the  Queen's  Majesty,  with  the  advice  of  ber  cooiBUf 
sinners  appointed  and  authorised  under  the  great  seal  for  causes  etclisiw 
tical,  or  of  the  metropolitan  of  this  realm," 

Which  other  oi'der  as  to  this  matter  was  never  taken.  But  by  lb> 
rubric,  before  the  common  prayer  of  the  13  &  U  Car.  2.,  "  it  is  to  U 
noted,  that  such  ornaments  of  the  church,  and  of  the  ministers  tbrtn/ 
at  all  times  of  their  ministration,  shall  be  retained  and  be  in  oae  aa  were  ii 
this  Church  of  England  by  the  authority  of  parliament  in  the  Kcood 
year  of  the  reign  of  King  Edward  VI." 

Therefore  it  is  necessary  to  recur  in  this  matter  to  the  Common  PrayK 
Book  established  by  act  of  parliament  in  the  second  year  of  King  Ed- 
ward VI,;  in  which  there  is  this  rubric: — "  In  the  saying  or  singing  J 
■matens*  and  'even-songe,'  'baptizjng,'  and  'burying,'  the  minister  is 
parish  churches  and  chapels  annexed  to  the  same  shall  use  a  'suq^n^' 
And  in  all  cathedral  churchi^s  and  colleges  the  archdeaeoDs,  deana,  pcv 
vosts,  masters,  prebendaries,  and  fellows,  being  graduates,  may  tue  tn  lb* 
quire,  beside  their  surplices,  such  hoods  as  pertaineth  to  their  lemil 
degrees  which  they  have  taken  in  any  university  h 


(t)  Kf^<u«,S9:. 
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Ed  all  other  placese  very  minister  shall  be  at  liberty  to  use  any  surplice  or  ■ 
BO.  It  is  also  seemly  that  praduates,  when  they  do  preach,  should  use  ' 
uch  hoods  as  pertaineth  to  their  several  degrees." 

So  that  in  marrying,  churching  of  women,  and  other  offices  not  here 
■pectfied,  and  even  in  the  administration  of  the  holy  communion,  it  seems 
that  a.  gur|)licc  is  not  necessary.  And  the  reason  why  it  is  not  enjoined  for 
ttte  holy  communion  in  particular  is,  because  other  vestments  are  appointed 
fcr  that  ministration,  which  are  as  follow  :  — "  Upon  the  day,  and  at  the 
tine  appointed  for  the  ministration  of  the  holy  communion,  the  priest  that 
diall  execute  the  holy  ministry  shall  put  upon  him  the  vesture  appointed 
for  (hat  ministration,  that  is  to  say,  a  white  albe  plain,  with  a  vestment  or 
cape.  And  where  there  be  many  priests  or  deacons,  there  ho  many  shall 
be  ready  to  help  the  priest  in  the  ministration  as  shall  be  requisite ;  and 
•ball  have  upon  them  likewise  the  vestures  appointed  for  their  ministry, 
Ihit  is  to  say,  albes  with  lunacies."  (1) 

In  the  '2  Edw.  6.,  the  order  for  morning  and  evening  prayer  began,    I 
U  previously  slated,  with  the  Lord's  Prayer,  and  ended  with  the  third  ' 
tollect  for  grace,  the  other  five  prayers  that  now  follow  having  been 
nbsequently  added.  (2) 

From  which,  and  from  other  alterations,  it  will  appear,  that  besides  the 
Krml  offices  being  now  generally  put  into  one,  which  at  first  were  dis- 
&ict  and  separate,  they  are  now  become  much  longer  than  originally 
fl*y  were,  by  the  additions  from  time  to  time  which  have  thereunto  been 
nide. 

"  The  psalter  followeth  the  division  of  the  Hebrews  and  the  translation    I 
tt  the  great  English  Bible,  set  forth  and  used  in  the  time  of  King  Henry 
VUL  and  Edward  VL"  (3) 

Canon  15.  "The  lilany  shall  be  said  or  sung  when,  and  as  it  is  set  down  in  t 
Ik  Book  of  Common  Prayer,  by  the  parsons,  vicars,  ministers,  or  curates 
a  ill  cathedral,  collegiate,  parish  churches  and  chapels,  in  some  con- 
nalent  place,  according  to  the  discretion  of  the  bishop  of  the  diocese,  or 
Kclesiaitical  ordinary  of  the  place.  And  that  we  may  speak  more  particu- 
Itfiy,  upon  Wednesdays  and  Fridays  weekly,  though  they  be  not  holidays, 
Us  miubter,  at  the  accustomed  hours  of  service  shall  resort  to  the  church 
Br  chapel,  and  warning  being  given  to  the  people  by  tolling  of  a  bell,  shall 
Mj,  the  lilany  prescribed  in  the  Book  of  Common  Prayer :  whereunto  we 
«kb  every  householder,  dwelling  within  half  a  mile  of  the  church,  iq 
or  send  one  at  least  of  his  household,  fit  to  join  with  the  minister  in 

Of  the  prayei^  and  thanksgivings  which  now  stand  at  the  end  of  the 

buy  service,  the  first  two  prayers  (for  rain  and  fair  weather)  were  at  the 

of  the  communion  service  in  the  book  of  the  2  Edw.  6.      T,o  which 

vnv  added  in  the  5  Edw>  6.  these  prayers.      In  the  time  of  dearth  and 

e;  in  the  time  of  war;  and  in  the  time  of  plague  and  sickness.     The 


thankigiiingi 
■fivr  thv  lituij. 


fl>  The  alb  diflcn  from  Ihe  surplln 
hoi  cIac  tlcriuL  ana 

'And  irlitn»fTcr  the  liilhop  iliall  ccic-       due 
^  tbe  half  communiua  in  the  church. 
*  nicdU  »ay  olhei  public  mi  nutrition, 
^■ksll  ba*i  upon  him,  beside  hU  rochet. 


lurplice  or  'sib.  and  a  r-ope 
'  r,Ua  till  paatural  tUlT  in 
borne  or  bolden  by  hji  ch 
!)  Gibwn'a  Codex,  aoa 

(3)    llubiic. 


I 
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PuroaMAitcc    prayer  to  be  uscJ  after  any  oilier,  and  the  thanksgivings  for  rain,  fair 
—  weather,  plenty,  aad  (lellverauce  from  eneniiea  were  brought  in  by  King 

^~-  James  I.  The  prayers,  in  the  Ember  neeki^  for  the  parliament,  and  fer  lU 
conditions  of  men,  were  added  in  1661 ;  as  were  also  tlie  general  tbvdu- 
giving,  and  the  thanksgiving  for  public  peace,  and  for  deliverance  from  t^ 
plague.  (1) 

By  the  several  Acts  of  Uniformity,  the  form  of  vor&hip  directed  in  tlia 
Book  of  Common  Prayer  shall  be  used  in  llic  church,  and  no  other  (2); 


(1)  Gibson's  Codci,  301, 

(3)  nt  form  o/  wontiip  dindal  in  (Aa 
Book  af  Conmun  Praifrr  lAotf  U  ntd  U  (Ae 
(JitinA.'iad  BO  Mhir  ■■ — "We  oomc."  ob- 
Kivcd  the  Buhop  of  Lincoln  in  his  chuge 
■t  the  triennriil  tisiution  in  1846,  "lo  the 
protuion  tnrnde  by  the  refonnerB  for  tbe  cele- 
bration or  diiine  worship.  Connnissionen 
{•2  Burnet's  Hiitacy  of  the  llefomulian, 
1^6.  ed.  Oion.  1819),  lud  been  appointed 
by  Henry  VIII.  to  liter  the  nrrTicei  then 
in  uie.  Thii,  therefore,  wu  the  subject 
wbicli  first  occupied  the  attention  of  the  rc- 
fonacn  in  the  reign  of  Ed«nl  VI. ;  tnd 
Bitfaop  Burnet  (ibid.  150.)  hni  correctly 
stated  their  aim  to  hare  been  to  change  no- 
thing for  notelty'i  take;  to  bring  back  the 
wrriee*  of  llie  church  as  nearly  as  posiibte 
to  the  primitive  model,  removing  all  siipcr- 
itilioui  pmctiecs  and  olncrvancei  which  hud 
been  grafted  upon  them  in  later  times.  The 
liturgy  (Cardwell,  Two  Liturgiei,  Prd«ce, 
G.  Conibrencet  on  the  Book  of  Common 
Frayer,  4.).  however,  first  put  furth,  wu 
considered  by  many  to  bciir  too  rear  a  re- 
lembloncG  to  the  Itomiah  lenice^  and  a  re- 
1  took  place   in    \55Q.     "We  liturgy. 


4,  under. 


:  alUrai 


tiiDe  to   ibo   ptewnt   it  ha<  remained  un. 
dunged. 

"  One  [concerning  the  service  of  the 
ehurcb,  prefixed  to  the  Book  of  Conrnion 
Prayer]  object  of  the  reformers  in  framing 
a  liturgy  wu  to  get  rid  of  the  diversity  in 
the  mode  of  eelebratinR  divine  lerTice,  which 
before  prevailed  in  dilTerent  dtoceaa,  and 
to  ottabliih  uniformity  in  the  public  wor. 
ship  of  God.  In  the  begin  ninic  of  llie  reign 
of  ElinbMh,  the  clergy  who  would  be  un- 
willing to  uae  the  nev  liturgy  were  those 
who  nil)  retained  a  pTefercncc  for  tbe  doc- 
trioo  and  litual  of  the  Church  of  Rome; 
andagainst  lueli  person*  the  Act  orUoifor- 
tnity,  then  paofed,  was  principally  ilirecled. 
But  »t  the  mlonlioo,  the  opponents  of  cun- 
ftmnity  were  men  of  a  very  different  dc- 
reription  :  they  objected  to  all  set  fonn>  of 
prayer,  or  al  least  demanded  that  the  mi- 
DiKter  should  have  free  scope  fur  tltc  ciei- 
rise  of  what  lliey  termed  hit  gift  of  prayer. 
They  adopted  the  opinion!  of  thote  refbrm- 
a*  who  were  driven  abroad  during  tbe  per- 
lecution  in  the  reign  of  Maty,  and  brought 
back  vitb  them,  on  their  return  to  their 
native  land,  Uie  views,  both  of  doctrine  and 


discipline,  pmuling  in  the  foreign  ProlB- 
linichutehea;  Ihcy  thought  that  the  Chuirii 
of  England  had  not  departed  ■uflScicKly 
from  that  of  Kotne,  and  still  retainci)  a  iis 
ritual  luo  many  Romish  obtcrvanetk,  lo 
CDntidering  the  question  of  coulbrtBity,  a 
may  uceuiotully  be  uhsTuI  to  keep  ia  asad 
this  distinction  between  the  two  claiwi  rf 
persons,  against  whom  the  two  Aetsof  L'b>> 
formily  were  severally  directed. 

-The  contents  of  ilie  Hook  ot  Cimmm 
Pmyer  may  be  clsised  under  two  beads:— 
and  thanksgivioga,  aoid  Mtsr 


forn 


nnd    the  rubrics,    • 
speciingthe  manner  in  which  tbey  ai 
used,  respecting  ihe  order,  the  potti 
diffeicill  parts  of  the  sacred  edifice  >> 

a  wide  dil&rcnce  between  tb«  twot  ■■  ■» 
spcci  of  llirif  ialrlnsic  value  and  infWI- 
ance ;  as  wide  u  between  Ihe  pictnn  tmL 
Ibc  frame,  between  the  diaoMod  ■■!  Ma 

that  the  clergy,  when  tliey  pramiM  taaa» 
fiirm  to  the  liturgy,  bind  tbemaelTcs  leeM- 
farm  lo  it  in  both  it*  parts,  ikk  only  M  aM 


worship,  to  deviate  from  the  piayetiefA 
liturgy,  or  lo  introduce  hi*  owa  ijLUvpoi 

taken  place  in  practice  ftum  Ibe  dirtctim 
of  tbe  rubric ;  and  thuw  ddiaiiona  ban 
now  continued  for  lo  long  a  period,  aad  th 
laity  liave  lieeome  to  wcuituined  Xo  ttio^ 

the  rubric  is  regarded  and  resrnted  as  si 
innovation.  I'be  detia(i«i  ha*  codm  b  h 
eontidrred  a*  the  rule-  It  is  nut  my  iBtdi- 
tiou  to  enter  into  the  disruniou  of  *ay  li 
the  rubrical  question*,  which  have  gin* 
rise  lo  so  much  eonlnvcrsy.  and  callad  $mA 
so  much  angry  feeling.  Tbii  diatm.  m  1 
hove  already  obwrv«l,  haa  bcttl  ■■  psi 
c  free  from  the  ngilalioa  irticti  tm 


siL-d  t)«:^ 


evailed.  il 
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« illi  this  proviso,  that  it  shall  be  lawful  for  all  men,  as  well  In  churclie;,  Piiitoikjlmci 
AftpeU,  oratories,  or  other  places,  to    use  openly  any  psalms  or  prayer  "J^^J^f 


I  cannol  refrain  from  cillmg  jour 
oa.       The   ■rrhbiihnp    uva,     •  upon 
I  exuniiwIiuD  1  lute  luuad  ntson  tu 
_.     .  that  tome  of  tlicwqueationi  are  more 
4ifi«ilt  of  HilutioD  than  a  comnionly  ima. 


In 


altri 


e  of  Ia>i 


ir  by  h^ 


i\  eliaptain,  Arehdeneon  Ha 

Ml  octa*i>  tolume  of  above  four  hundred 

fMi    and   displaji  a    moat  intimate  ac- 

■inunce  wiih  ihe  hiflory  of  tbe  rubric*  ; 

;  it  rclatn  onlj  to  four  of  ihe  poinis, 

iMi  bale  of  lato  been  made  the  nubjects 

tontnnimj  —  llie  dreo  of  tlic  preachtri 

t  pn;cr  berore  the  Hnoon,  the  prajrer 

_  '  tlM  church  miliUuit,  and  thc'.oS(>rtor]r. 

V  h  wai  neceiaarjr  for  tlic  learned  author  lo 

>  much  tneiircb  and  labuur  on  the 

HI  i^  these  Tour  cantcMed  pointa, 

muti  be  nsh,  (o  uK  no  ilrongi-T 

any  man.  especially   in  a   young 

knn  recently  admitted  inbi  lioly  orden,  tu 

akn   on    hii  own    authurily  the    practice 

Irtueh  he  may  Bod   etiiting  in  the   cburch 

fa  vhieh  he  i-1  appointed  to  uffieiatu,  by  the 

■MbatitulioQ  of  one  which  be  may  deem  in 

Mrieur  confonnity  id  the  rubric      It  in  al- 

'*^«  a  matter  of  great  delicacy  to  retive  a 

hr*   which    has   been  allowed  to  611   into 

JiWiitudc ;  Dor  ou^l  ihe  banrd  lo  be  run 

•af  anwtlliog  Ihe  minds  and  oSvndiug  the 

''Miapi  or,  if  you  pleaM,  llie  prejudices,  of 

■■r  eoDicn^lionf,  unles  lume  great  girnd 

b  lo  be  acbieied  by  Ihe  rciival. 

■•  The  other  pa»age  to  which  1  with  to  call 

KaUentioti  iiai  Ibllowi:  — -All  change 
■  pcribrmanoe  of  ditine  KTrlce.  afieci- 
hg  (he  doetrineiorihe  church  by  allenlion, 
rfiHiion,  m  omiiuon,  I  regard  with  un. 
itpdificd  diaapprobaiion. '  Sucli  change  is 
.m  liBili  a  dishonest  acL      The  person  wliu 

•riib  llic  doctrine  of  the  cliurcli  a*  Mt  fDilli 
Jb  iM  fermularies ;  and  I  can,  in  respect  of 
lb*  riolation  of  moral  obligation,  discnter 
Bob  difference  between  the  case  of  those 
who,  while  holding  all  Ilomish  opinions, 
nlaiii  tbeir  position  in  the  Ealablithed 
Ckvrah,  and  of  tliow  who  clunge  or 
Bim  the  words  of  Ihe  liturgy,  in  order  lo 
■vomxiodate  them  to  their  own  peculiar 

"  I  b**c  obaeried  that  there  appcira,  on 
nf  (he  members  of  the  i ' 


qualiRed  and  aulboriied  to  ctiticisa  what 
they  bear,  proposals  for  a  Teriaion  of  Ihe 
liturgy  arc  from  lime  to  lime  brought  Iw 
fore  the  public.  I  wonid  eanmtlj  request 
all  who  are  inclined  to  lend  n  favourable 
car  lo  such  propouls,  lo  read  the  conclunon 
of  Dr.  Carilwell's  leurniHl  and  candid 
'  History  of  Conferences  on  the  Book  ol 
Common  l^yer, '  and  then  lo  ask  them- 
selves whether,  in  order  to  remove  blemishi-s 
few  in  number,  and  confessedly  unimpor- 
tant in  character,  they  would  deem  it  Justi- 
fiable to  encounter  all  the  difficutlies,  and  lo 
run  all  the  hazatda,  inseparable  Ironi  the 
■itempL" 

The  Bishop  of  Worcester,  in  his  charge 


be  part  nf  (he  memb 
■  drrioJ,  little  deairt 


a  of  It 


[  his 


1  Augus 


■rtielc*.  The  case  is  different  with 
to  (be  liturgy.  The  attention  of  Ihu  lay 
wanAtrs  of  the  church  is  rarely  ' 
Uwaniclai  bul  every  week  at  least  iney 
•re  ptcacnt  it  Ihe  celebration  of  publie 
awnfaip.  Tlicy  thus  becooM  familiar  with 
dn  ofieca  of  the  ehnrch ;  and  aa  among  w 


deprecalcB  any  restoraiiun  to  obsolete  uuge* 

following  laiiguage  :  —  ■'  When  I  last  ad* 
dretsed  you,  I  deprecated  that  movement  in 
the  church  which,  under  the  pretest  of  a 
more  scrupulous  regard  to  the  rubrics  and 
canona,  was  calculated,  as  I  Ihoughl,  to 
produce  evil  by  eiciling  alarm  in  the  minda 
of  your  giarishi oners,  and  by  aubstituting  ■ 
tainutc  oliservance  of  forms  and  ceremoiiiei 
for  the  vital  ipirit  of  true  religion  ;  and  I 
can  ufcly  appeal  to  the  experience  of  iha 
lost  three  years  for  a  confirmation  of  tha 
views  which  1  then  enlertaincd.  In  thoie 
few  places  in  the  diocese  where  the  eipcti- 
mem  -of  introiluciiig  nnvcltica  in  the  admi- 
nistration of  divine  service  luu  been  tiivd,  it 
has  been,  in  most  cases,  followed  by  dtssen* 
tion  and  distrust,  by  the  exhibition  of  empty 
churches  and  full  mecting-houae*.  Forti- 
fied, therefore,  by  the  eiperience  which  w* 
have  thus  ohuined,  I  venture  to  repeat  the 
eautiDn  which  I  then  gave  you,  not  to  per- 
liil  in  the  reitoraliau  of  obsolete  uiages, 
howeier  correct  you  may  yourielvea  consi- 
der litem  when  you  find  thcni  aoopposed  to 
the  feelings,  or  even  the  pccjudices,  of  your 
peopk'i  that  you  thereby  lose  your  influ- 
ence over  Ihem,  and  risk  the  ulvation  uf 
immortal  souli    for  Ihe    take   of  a  punc- 

or  the  wearing   of  one  habit   rather    than 

"  The  attempt  which  has  been  made  to  ap. 
proiimstu  Uic  fonns  and  ceretnuiiies  of  our 
church  as  much  aapowible  to  Ihoiiuf  Home 

fully  nsiiwd  by  the  FrutesUiit  feeling  of 
the  country.  lu  reading  Ihe  fallowing  dc- 
■criplion  giten  by  Bishop  Burnet  of  Arch- 
bishop Laud,  we  mi^t  almost  imagine  that* 
it  had  been  intended  for  a  more  muJcru 
divine.  'He  was  a  learned,  a  " 
lealoiii  man.  regular  iu  his  own  life  i 
humble,  but  was  a  hot  and  indiscraet  ni 
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taken  out  of  the  Bible,  at  any  due  time,  not  letting  or  omitting  thereby  the 
service,  or  any  part  thereof,  mentioned  in  the  said  book."  (1) 

'<  And  whereas  heretofore  there  hath  been  great  diversity  in  saying 
and  singing  in  churches  within  this  realm,  some  following  Salubury  use  (2^ 
some  Hereford  use  (3),  and  some  the  use  of  Bangor,  some  of  York,  some 
of  Lincoln ;  now  from  henceforth  all  the  whole  realm  shall  have  but  one 
use."  (4) 

In  the  primitive  churches^  the  favourite  practice  of  the  ChristiaDS  to  sing 
hymns  in  alternate  verses  is  expressly  mentioned  by  Pliny,  in  one  of  his 
epistles  to  the  Emperor  Trajan.  (5) .  The  Church  of  Rome  afterwards 
refined  upon  this  practice,  as  it  was  their  policy  to  make  their  ministen 
considerable  in  the  eyes  of  the  common  people ;  and  one  way  of  e£Pecting 
that  was  by  appointing  them  sole  officers  in.  the  public  service  of  the 
church ;  and  difficult  music  was  introduced,  which  no  one  could  execute 
without  a  regular  education  of  that  species.  At  the  Reformation  this  was 
one  of  the  grievances  complained  of  by  the  laity ;  and  it  became  the  dis- 
tinguishing mark  of  the  reformers  to  use  plain  music,  in  opposition  to  the 
complex  musical  service  of  the  Catholics.  The  Lutheran  Church,  to  which 
the  Church  of  England  has  more  conformed  in  discipline,  retained  a  choral 
service.  (6) 

The  Calvinistic  churches,  of  which  it  has  sometimes  been  harshly  said 
'<  that  they  think  to  find  religion  wherever  they  do  not  find  the  Church  of 
Rome,"  have  discarded  it  entirely,  with  a  strong  attachment  to  plain  con- 


altar  ;  the  breaking  of  lectures ;  the  encou- 
raging of  sports  on  the  Lord's  day,  with 
some  other  that  were  of  no  value.*  Bur- 
net's own  Times,  vol.  i.  p.  90.  8vo.  ed. 

**  So  again,  in  the  reign  of  Queen  Anne,  we 
are  told  by  the  same  author,  that  in  the 
year  1712  *  there  appeared  at  this  time  an 
inclination  in  many  of  the  clergy  to  a  nearer 
approach   towards  the  Church   of  Rome, 
llicks,  an  ill-tempered  man,  who  was  now 
at  the  liead  of  the  Jacobite  party,  had  in 
several  books  promoted  a  notion  that  there 
was  a  proper  sacrifice  made  in  the  eucharist, 
and  had  on  many  occasions  studied  to  lessen 
our  aversion  to  popery.     The  supremacy  of 
the  crown  in  ecclesiastical  matters,  and  the 
method  in  which  the  reformation  was  car- 
ried, was  openly  condemned.     One  Brett 
preached  a  sermon  in  several  of  the  pulpits 
of  London,  in  which  he  pressed  the  neces- 
sity of  priestly  absolution,  in  a  strain  beyond 
what  was  pretended  to  even  in  the  Church 
of  Rome.     He  said  no   repentance   could 
serve    without   it,    and  affinned   that   the 
priest  was  vested  with  the  same  power  of 
pardoning  that  our  Saviour   himself  had. 
Another  conceit  was  taken  up  of  the  inva- 
lidity oflay  baptism,  on  which  several  books 
were  writ ;  nor  was  the  dispute  a  trifling 
one,  since  by  this  notion  the  teachers  among 
the  dissenters  passing  for  laymen,  this  went 
to  the  rebaptizing  them  and  their  congrcga- 
tions.» " 

(1 )  Sut.  2  &  3  Edw.  6.  c.  1.  s.  7. 

(2)  Salisbury  use  :  —  LyndwooJ,  speak- 
ing of  the  use  of  Sarum,  says.  Quasi  tota  pro- 
vincia  [Cantuariensb]  huncusum  scquitur; 


and  adds  as  one  reason  of  it,  Epiieopiit 
namque  Sarum  in  coUegio  episeoporum  est 
proicentor,  et  temporibus  qoibua  Arehi*- 
piscopus  Cantuariensis  solenniter  celebral 
divina,  praesente  coUegio  episeoporum, 
Chorum  in  divinis  officiis  regere  debet,  de 
observantiA  et  consuetudine  antiqiUL  Gib- 
son's Codex,  359. 

(3)  Some  Hereford  use : — In  the  nortlMfn 
parts  was  generally  observed  the  uae  of  the 
archiepiscopal  church  of  York  ;  in  South 
Wales,  the  use  of  Hereford;  in  Mbrtli 
Wales,  the  use  of  Bangor;  and  in  otlier 
places,  the  use  of  other  of  the  principal  aeei^ 
as  particularly  that  of  Lincoln.  Ayliffe^ 
Parergon  Juris,  356. 

(4)  Pref.  to  the  Common  Ptayer. 

(5)  **  Aflfirmabant  banc  fulae  sommam 
vel  culpas  suie,  vet  erroris,  quod  eoent  ioliti, 
stato  die,  ante  lucem  convenire,  emneiique 
Christo,  quasi  Deo,  dicere  secum  invioem.* 
Ep.  tit  ID.  97. 

(6)  See  the  common  service  of  thow 
churches.  The  agreement  of  the  Luthcnn 
churches  with  the  Church  of  Englandl  wit 
set  forth  in  a  tract  under  that  title  in  1715; 
in  which  it  is  said,  "  It  might  indeed  have 
been  shown  further — the  agreement  of  the 
Lutheran  churches  with  ours,  in  the  manner 
of  celebrating  the  public  worship,  tbnt  thcj 
agree  with  us  in  using  a  liturgy,  in  tinging 
of  anthems,  &c.  But  it  is  not  neeenny.* 
p.  10. 

Tlie  above  tract  appears  to  have  been 
written  to  obviate  any  public  pngudiee 
against  the  House  of  Hanover,  on  aeoount 
of  King  George  the  First  being  e  LntbciBB. 


PpegaUonal  melody,  and  that  perhaps  not  always  of  tlie  most  harmonious   P^iroKMAWM 

I   *"'^-  Wo."m^ 

'       The  reformation  of  the  Church  of  England,  which  was  conducted  by 

BBlbority,  as  all  reformations  should  be,  if  possiblp,  and  not  merely  by  *^»''"'^»  Mdmo. 
^>alar  impulu;,  retained  the  choral  aervice  in  cathedrals  and  colle^ate 
Inpels.  There  are  certainly,  in  modern  usage,  two  services  to  be  distin- 
[Kished  :  one  the  cathedral  service,  which  is  performed  by  persons  who  ore 
Jb  a  certain  degree  professors  of  music,  in  vvhich  others  can  join  only  by 
Mr ;  the  other,  in  which  the  service  is  pcrfonned  ia  a  plain  way,  and  in 
vKich  all  the  congregation  nearly  take  an  equal  part.  It  has  been  argued, 
it  nothing  beyond  this  ought  to  be  permitted  in  ordinary  parochial  ser- 
TCc,  it  being  ihat  which  general  usage  at  the  present  day  alone  permits. 
Bnt  that  carries  the  distinction  further  than  the  law  will  support;  For  if 
toquiries  go  further  back,  to  periods  more  nearly  approaching  the  Reforma- 
tiOD,  there  will  be  found  authority  sufficient,  in  point  of  lair  and  practice,  to 
Npport  tlie  use  of  more  music  even  in  a  parish  church  or  chapel. 

The  iir^t  liturgy  was  established  in  the  time  of  Edward  V).,  in  154^. 
Tlus  was  followed,  after  a  lapse  of  four  years,  by  a  second,  which  was  pub- 
Bihed  in  the  reign  of  the  same  king  in  1552 ;  and  the  third,  which  is  in  use 
at  present,  agreeing  in  substance  with  the  fornier,as  ordained  and  promulged, 
lE:iiE.,in  1359. 

It  ia  observable  that  these  slatutes  of  Edward  VI.,  which  continue  in 
Force,  describe  even-service  a*  even-song.  This  is  adopted  into  the  statute 
of  the  first  of  Elizabeth.  The  liturgy  also  of  Edward  VI.  describes  the 
ing  or  saying  of  even-song;  and  in  the  communion  service,  the  minister 
b  directed  to  sing  one  or  more  of  the  sentences  at  (he  offertory.  The  same 
■ilb  regard  to  the  litany  ;  that  is  appointed  to  be  sung.  In  the  present 
Btu^,  the  psalter  is  printed  with  directions  that  it  should  be  said  or 
Muig,  without  any  distinction  of  parish  churches,  or  others ;  and  the  rubric 
»lw  describes  the  apostles'  creed  "to  be  sung  or  said  by  the  minbter  and 
people,"  not  by  [he  prebendaries',  canons,  and  a  band  of  regular  choristers, 
«  in  cathedrals  ;  but  plainly  referring  to  the  service  of  a  parish  church. 
Again,  in  the  burial  service,  part  is  to  be  sung  by  the  minister  and 
prople :  so  also  in  tlie  Athanaslan  and  Nicen«  creeds. 

Tie    injunctions   that    were    published   in   1559   by  Queen   Elizabeth 
completely  sanction  (1)  "the  continuance  of  singing  in  the  church,"  distin- 


(t)  S.I'  For  the  encouragement  of  the  art. 
nd  tba  continuance  of  (he  u«e  of  tinging  In 
IW  tliwph  of  EngJBDil,  it  it  enjoioed,  thai 
'  Iwciuie  in  diien  collegiate  as  aim  in  loinc 
I  {knb  cburcbts  hertlofore  thcic  hath  been 
fciop  uppointHl  far  the  mainlciuaco  at 
Wta  anil  cliiliiten  for  lini^nit  in  the  chureh, 
bf  nuwi)  whereof  ihe  laudable  eierciae  of 
'c  hath  been  bad  in  ntimation.  and  pre 
■I  in  knowledge,  ihe  Queen's  majesty, 
a  muart  Bwaning  in  anywise  the  decay  of  any 
Ibiaf  Ihat  might  conTenienllj  tenU  to  the 
n*  and  coalinuancc   of  Ihe  uid  icicnce, 

part  irf  Ihe  ehuieh,  Ihatthneby  the  common 

pn^cT  tlxmM  be  the  wone  undenlood  bj 

I    **  bnrsfa,  villelh  and  eommandeth  IhM, 

^r^Mt  no  altualimu  be  nude  of  luch  anigii- 


ments  of  Hiring)  he  hath  heretofore  been 
appointed  to  the  uw  of  singing  or  muiic  in 
the  church,  buE  that  tbe  tamu  m  remain; 
and  that  there  be  a  modest  and  diiUnet  long, 
so  u>cd  in  all  parts  of  the  common  prayer* 
in  the  churcli,  Ihat  the  lame  may  be  oa 
plainly  undecblood  ai  if  it  were  without 
singingj  and  jiGt,  ncierthe1eH,far  thecom- 
fbri  nf  «ucli  an  delight  in  muiic,  it  may  bo 
pcmil'tHi  that  in  Ibe  be^nning  or  in  lbs 
end  of  common  prayer,  either  at  morning 
or  evening,  there  may  be  sung  an  hvmn,  or 
■uch  like  »ong,  to  the  priiio  of  Almighty 
G[>d.  in  the  belt  melody  and  muiie  ibal  mar 
be  conveniently  deiiseti,  having  respect  that 
thcaenteneeof  the  hymn  may  be  understood 
and  pe«flTcd.      Fidt  itiam  Ktt.  Leg.  p.  B5. 


ft  1  VkL  c.  45. 
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:  guishing  belwccii  the  music  adapted  for  cathedral  and  collegiate  charchM, 
and  parochial  churches;  also  in  (lie  articles,  for  the  adniinistrailioa  nf 
'  praj-cr  and  sacnuiienta  get  forth,  in  the  further  injuncttonis  of  lh<?  mna 
'■  queen,  in  1564.  the  common  prayer  U  directed  "  to  be  said  or  tung  <fe- 
ccntly  and  distinctly,  iii  such  jilace  as  the  ordinary  shall  think,  meet,  (« 
the  largeness  and  xtrailneEs  of  the  church  and  choir,  so  that  the  people  Biay 
be  most  edified."  If,  then,  chanting  was  unlawful  any  where  but  in 
cathedrals  and  colleges,  these  canons  are  strangely  wonled,  and  are  of  dit- 
putable  meaning.  Dut  in  order  to  show  they  nre  not  liable  tu  such  imp*- 
tation.  I  shall  Justify  my  interpretation  of  them  by  a  quotation  fron  tbt 
"  Itefomiatio  Legum,"  a  wock  of  great  authority  in  deterniintng  the  pn» 
lice  of  those  times,  whatever  may  be  its  correctness  in  matter  of  law.  Wtt 
respect  to  parish  churches  in  cities,  it  is  there  observed,  "  Eadem  pUOtU* 
urura  in  urbibus  conslilutiirum  erit  omnia  ratio,  festis  et  dominieis  dMik 
fjtix  prius  collegiis  et  catlte>lra1ibiis  eccle-Mia  (ut  vocant)  attributa  fuit"  (I) 
The  metrical  version  of  the  psalms  was  then  not  existing,  the  first  puUN» 
lion  not  taking  place  till  15G2,  and  it  was  not  regularly  annexed  to  tte 
Book  of  Common  Prayer  till  1576,  after  which  those  psalms  soon  becim* 
(he  great  favourites  of  the  common  people.  (2)  The  introduction  of  tfai> 
version  roaric  the  ancient  hymns  disrelished  ;  but  it  cannot  be  nicani  tW 
Ihey  were  entirely  superseded  ;  for,  under  the  statutes  of  the  Ueformatioii 
and  the  usage  explanatory  of  them,  it  is  recommended,  that  the  aucirol 
hymns  should  be  used  in  the  liturgy,  or  rather  that  they  should  be  pn- 
ferred  to  any  others:  though  certainly  to  perform  them  by  a  select  \mi 
n  ith  complex  music,  very  inartificially  applied,  as  in  many  of  the  churcihM 
in  the  country,  is  a  practice  nut  more  reconcilable  to  good  taste  tlmtt 
edification.  But  to  sing  with  plain  congregational  music  is  a  prmctice  Mtj 
authorised,  particularly  with  respect  to  the  concluding  part  of  differdrt 
portions  of  the  service.  (3) 


3.  Publication  of  Matters  in  Ctit;KCit. 

Sut.  7Gul.  i.  &  1  Vict.  e.  45.,  ailer  reciting  that  by  stat.  5S  Geo.3.c.A 
notices  of  vestry  were  directed  to  be  given  during,  or  immediately  tnA 
divine  service,  that  by  stat.  31  Eliz.  c.3.  proclamations  of  outlawry  w«» 
directed  to  be  made  at  the  cliurch  doors  immediately  after  divine  service  » 
a  Simday,  and  that  by  divers  acts  relative  to  the  assessing  and  collcctioj 
of  highway  and  poor  ratcp,  and  land  tas,  and  other  matters,  it  was  requirrf 
that  public  notice  should  be  given  relating  to  such  mutters  in  the  parilk 
churches  and  chapeb,  during  divine  service;  and  that  by  ancient  ttuum 


(I)  Rff.Irf^.  C.6.  Thin  work  was  pub- 
Itthed  in  Itn  prrsent  Ibitn  eliirAy  undi:T  tlie 
direction  of  Walter  [luiJon,  LL.  D.,  muter 
lit  lb>  ttr<|uatx.  jnd^  of  (ht  PivroEnlitc 
0>unsrC.»>tcrbiiry,a»(l  m«iter  oFTrinity 
Ilkll.  Cambiidg.!. 

(!)  PUiii  Hng  VIS  ntainni  in  mod 
pariili  churchn  for  the  diiljr  pulni<i  to  in 
ihc  Quccn'i  ovn  ebapeli,  and  in  tlie  choir 
of  all   eitbvdnJi  and  Boroe  colleen,   the 


ilie  solemniiif    in(uinsL 
•ingiug    Dioiil'ii   pulitn  ii 
jrietojrd.  tliey  Tiru  iliruH  out  tha  hjam. 
■nd  b;  de)tr«9  ilw  did  thev  the  T«  If    ~ 
MofEniScai.  and  tbo  NuiK  lUni 
oa  the  lldbnnBtioii.  p.  S89. 
(3)  HMleiinM  J.  I}<mtibt,  1  C 


the  T«  Dna> 
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notice  b  usually  given  in  churches,  and  during  divine  service,  of  the  times    Pvmucx-nou 
appointed  for  holding  courts  leet,  courts  baron  and  customary  courts;    church. 


enacto  that  so  much  of  stat  58  Geo.  3.  c.  69.  as  directs  the  publication  of  — ; 

•uch  notices  to  be  made  in  the  parish  church  or  chapel  on  some  Sunday,   }^^^\^^i^  ^ 
daring  or  immediately  after  divine  service,  shall  be  repealed,  and  that  no  cliurdiM  dur- 
proclamation,  or  other  public  notice  for  a  vestry  meeting,  or  any  other  *°K  jiivine 
matter,'shall  be  made  or  given  in  any  church  or  chapel  during  or  after  divine 
service,  or  at  the  door  of  any  church  or  chapel,  at  the  conclusion  of  divine 
service;    but  that  the  notices  heretofore  usually  given  during   or   after   Notices  hereto- 
divine  service  shall  be  reduced  into  writing,  and  copies  thereof  shall,  pre-  ^?!^  u«»**)y 
Tiously  to  the  commencement  of  divine  service,  on  the  several  days  on  or  after  dWine 
which  such  proclamations  or  notices  have  heretofore  been  made  or  given  »«rvice,  &c.  to^ 

10  the  church  or  chapel  of  any  parish  or  place,  or  at  the  door  of  any  church  ^^^^  church 
or  chapel,  be  affixed  on  or  near  to  the  doors  of  all  the  churches  and  doon. 
chapels  within  such  parish  or  place. 

Sect  4.  No  decree  relating  to  a  faculty,  nor  any  other  decree,  citation,  or  Decreet,  &c.  of 
proceeding  whatsoever,  in  any  Ecclesiastical  Court,  shall  be  read  or  publbhed  ^'*''^^ 

11  any  church  or  chapel  during  or  immediately  after  divine  service.  be  read  in 
Sect  5.  Nothing  in  the  foregoing  statute  is  to  extend  to  the  publication  of  churches. 

binns,  nor  to  notice  of  the  celebration  of  divine  service  or  of  sermons,  nor  to   Notices  purely 
idtrain  the  curate,  in  pursuance  of  the  rules  of  the  Book  of  Common  Prayer,  ^^  "utucai. 
from  declaring  unto  the  people  what  holy  days  or  fasting  days  are  in  the 
week  following  to  be  observed,  nor  to  restrain  the  minister  from  proclaim- 
ing or  publishing  what  is  prescribed  by  the  rules  of  the  Book  of  Common 
Pnjer,  or  enjoined  by  the  Queen,  or  the  ordinary  of  the  place. 

Bat  a  clergyman  will  not  be  justified  to  read  any  protest,  during  divine  /«  r«  Wkisk 
serrice,  against  the  acts  of  his  ecclesiastical  superiors.     Thus  a  suit  was  ^^'^'i* 
iwtituted  in  the  Prerogative  Court  of  Canterbury,  by  letters  of  request  on   du*[^g"tTine 
^  promotion  of  the  archdeacon  of  Bristol,  against  the  Reverend  Martin   service  cannot 
Richard  Whish,  vicar  of  Bedminster,  for  having,  on  Sunday  the  26th  of  '*^»*!  •  l»'°**** 
April,  1846,  ordered  and  directed  the  parish  clerk  to  read  to  the  congrega-  of  hu"bbhop. 
tioD  assembled  in  the   parish  church  of  Bedminster,   a  protest,  whereby 
Mr.  Whish   protested   against  and  denied  the  ecclesiastical  office  of  the 
Bishop  of  Gloucester  and  Bristol,  within  the  parish  of  Bedminster,  but  which 
sQit  was  stopped,  Mr.  Whish  having  signed  a  submission  or  apology,  in 
^hich  he  fully  acknowledged  the  offence,  and  freely  and  voluntarily  sub- 
letted himself  to  the  jurisdiction  and  authority  of  the  bishop  as  his  dio- 
^t^ao,  and  consented  to  pay  the  costs  of  the  proceedings.  (1) 


4.  Disturbers  of  Religious  Worship.  DinroEMMor 

Uruoious 
-J  WoMHir. 

nj  Stat  I  G.  &  M.  c.  18.  s.  18.,  if  any  person  maliciously  or  contemp-    gutl  O  &M« 

^asly  come  into  any  cathedral  or  parish  church,  chapel,  or  other  congrega-    c  18.  i.  is. 

^on  permitted  bv  that  act,  and  disquiet  or  disturb  the  same,  or  misuse  anv    ^'fturbenof 
-^_^  L  t  1  oi^i4..  ^     religious  wor- 

Fawner  or  teacher,  such  person,  upon  proof  t.icreof  before  any  justice  of  ship,  how 

"^  peace,  by  two  or  more  sufficient  witnesses,  shall  find  two  sureties  to  be   P"ni»hed. 

(1)  The  author  is  indebted  to  the  Bishop  of  Gloucester  and  Bristol  for  the  report  of 
^fwigoiDg 
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DicTUBBcss  OP  bound  by  recognisance  in  the  penal  sum  of  50/.,  and  in  default  of  sneh 
^^KucioLs         sureties  shall  be  committed  to  prison,  there  to  remain  till  the  next  general 


or  quarter  sessions^  and  upon  conviction  shall  forfeit  20/1  to  the  use  of  the 
crown. 
It  may  be  here  observed,  that  in  Hex  v.  Huhe(l)  it  was  held,  that 
•  indictment  found  at  the  quarter  sessions  upon  stat  1  G.  &  M.  c.  !&»  for 

disturbing  a  dissenting  congregation,  might  be  removed  into  the  Court  of 
King's  Bench  by  certiorari  before  verdict,  and  that  upon  conviction  of  severd 
defendants  upon  such  indictments,  each  was  liable  to  the  penalty  of  20L 
imposed  by  that  statute. 
At  common  At  common  law  a  person  disturbing  divine  service  can  be  removod  fay 

Iew,  apcnon      any  Other  person  there  present,  upon  the  same  principle  of  law  wlueh 

divine  tmice      ^^^^^  &  ^^^  ^  abate  a  nuisance.  (2) 

mmybere-  The  duty  of  maintaining  order  and  decorum  in  the  church  lies  imiDe- 

^'"^^  diately  upon  the  churchwardens ;  and  if  they  are  not  present,  or  being  pr^ 

w  d^  to  nre^  sent  do  not  repress  any  indecency,  they  desert  their  proper  duty.  (S)  And 
•crve  order  tnd  by  canon  19.  they  are  forbidden  to  suffer  any  idle  persons  to  abide  either  ii 
decorum  in  the  ^hc  church-yard  or  church  porch  during  the  time  of  divine  service,  bit 

shall  cause  them  to  come  in  or  to  depart.  (4) 


PURCHASES.  (5) 

Stai.  17  Ceo.  3.  e.  53.  ».  10  ^  1  l.—  JThennew  builtiingt  are  neentary  fit  tU  nmdum 
of  the  incumbeui,  the  ordinary,  ice,  can  purchase  any  comitmietd  kotue  amd  a  ym» 
tion  of  land~^  Purchase  money,  how  to  he  raited —  Stai.  7  Geo,  4.  e,  66.  «.  1«— .fli 
can  uU  met*uaget,  SfC.  for  the  purposes  of  the  foregoing  statute  —  Siai,  1  |r  S  f^ 
c.  106.  «f.  70  ^  71.  —  IVhere  new  buildings  are  necessary  for  the  residnes  tflk 
incumbent^  the  bishop  may  purchase  any  conveniently  situated  house,  and  a  certain  ym^ 
tion  of  land  ^^  Buildings  and  lands  to  be  conveyed  to  patron  in  trust  for  the  ineumhentfif 
the  time  being —  Stat.  1  A"  2  Viet.  r.  23.  s.  9.  —  House  of  residence  amd  huiUiays  w^ 
be  purchased  with  money  or  stock  Monging  to  a  ftenfjice,  in  the  hands  of  the  gaeermwtff 
Queen  Anne's  Bounty —  Stat.  1  §-2  Vict,  c.  23.  s.  14.  —  In  case  ofpurehaaethepemvt 
of  Stat,  7  Geo.  4.  c.  66.  will  apply  —  Stat.  43  Geo.  3.  c.  107.  ^  stat,  7  Geo.  4.  cfifc 
—  Land  or  tithes  or  house  of  residence  and  buildings  may  be  purchased  with  'pf^ 
priated  money  —  Stat.  43  Geo.  3.  c,  108.  J.  1.  —  Persons  can,  by  deed  or  iHB.  fet 
lantis  not  exceeding  Jive  aereSf  or  goods  and  chattels  not  exceeding  500L,  to  proMAilb 
objects  of  Stat.  43(7fu.  3.  c,  108.— SIfa/.  .55  Geo.  3.  c,  147.  s,  6, — Land^  to  the  exted^ 
twenty  acres,  may  be  purchased —  Stat.  56  Geo.  3.  c.  52.  f.  1. — Money  arising  frem  sds 
of  timber,  to  be  applied  towards  purchase  of  house  cuid  lami  —  ^td,  5S  Geo.  S,  e.  147. 

ss,  12  4-13 Who  can  convey —  Stat.  I  ^-  2  Fict,  c.  107.  s.  9.— Fire  aerte  oflamdm^ 

lie  jiurchased  through  the  Church  Building  Commissioners  as  a  site  for  a  komm  eft^i* 
(lence  —  Stat.  8  4*  9  Vict.  e.  70,  ss.  20,  21,  §•  19.  —  The  purchase  money  of  laudt,  iM 
under  stat.  58  Geo.  3.  c.  45.,  and  belonging  to  an  incumbent  in  right  of  hie  living,  mef 
be  jiaid  to,  and  af -plied  by,  the  governors  of  Queen  Anne's  Bounty  for  the  beu^  ef  tk 
incumbent  — iS'airA  purchase  money  to  be  paid  to  the  treasure^  of  Queen  Aume's  Bmat§t 
wht'se  receijtt  shall  be  a  valid  discharge  —  The  purchase  money  of  lands  need  met  he  psii 
into  the  Bank  of  England,  but  may  be  paid  to  trustees  —  Form  or  the  Dud  or  Pt^ 
CHASE  or  Buildings  or  Lands  to  be  annexed  to  tuk  BEXEncK. 


SUL  17  Geo-s.  By  stat.  17  Geo.  3.  c.53.  s.  10.(6),  where  new  buildings  are  necessaiyts 
c  53.  i.  la  [^  provided  or  erected  for  the  habitation  and  residence  of  the  rector,  victfi 
buiMhigsare      ^^  Other  incumbent,  the  ordinary,  patron,  and  incumbent  of  every  sock 


(1)  5  T.  11.  542.  (5)   ride  tit.  Mortgaoks. 

(2)  Gloierv.  Ilynde,  1  Mod.  168.  (6)  Amended  and  extended  by  the  *«ta» 

(3)  Per  Lord  Stowell,  2  Consist  141.  55  Geo.  3.  c,  147.  and  statute  S^Qt^^ 

(4)  Vide  tit   Brawukg  amd  Smitxxo  — >  c.  52. 
CuuacuwAU>syik 


PURCHASES. 


Hprii));  or  benefice  ctkn  contract  or  authorise  the  person  so  to  be  noiuiuated 

B^tfaeto  to  contract  for  the  absolute  purchase  (1)  of  any  house  or  buildings  , 

111  ft  eituBtion  convenient  for  the  habitation  and  residence  of  the  rector  or  thi:  rnidcno*  ^ 

P  riear  of  such  living  or  benefice,  and  not  at  a  greater  distance  than  < 

aile  from  the  church  belonging  to  such  living,  benefice,  or  ehapelry,  and  to  nwy,  lie.  «u9 

contract  for  any  land  adjoining  or  lying  conve  nient  to  such  bouse  or  build*  pufhaie  u 

hig,  or  to  the  house  or  building  belonging  lo  any  parochial  living  or  benefice  home,  mil  >  ) 

baving  no  glebe,  lying  near  or  convenient  to  the  same,  not  exceeding  two  [ 
acTt«,  if  the  annual  value  of  such  living  be  less  than  lOOf.  per  annum; 
■wr  exceeding  two  acres  for  every  100/.  per  annum,  ifof  greater  value;  and 
u  cause  the  purchase  money  for  such  house  or  buildings  to  be  paid  out 
lit  the  money  to  arise  under  the  power  and  authority  of  the  act  (3) 

By  Slat.  17  Geo.  3.  c,  53.  ».  II.  the  purchase  money  for  such  land  is  to  Smt.  n  G«..3. 

be  raised  by  sale  of  part  of  the  glebe  or  tithes.  rurVliMc 

By  Stat  7  Geo.  i.  e.66.  s.  I.,  corporations,  tenants  in  fee  simple,  in  tail,  inumy.bowio 

nd  for  life,  and  persons  under  disability  or  incapacity,  can  sell  messuages,  •"  ""wJ- 

k>^  &C.  for  the  purposes  of  the  foregoing  statute.  f'sfi'.'^l"'"^' 

Bf  Stat  1  &  2  VicL  c.  106.  ss.  70  &  71.,  where  new  buildings  are  ue-  wiio  on  jiell 

(Mury  to  be  provided  for  the  residence  of  the  incumbent  of  any  benefice,  me«u«g«.  Ac. 

ateeding  in  value  100/.  per  annum,  and  avoided  after  August  J 4.  1838,  IrVhcCL''"" 

tad  where  such  new    buildings  cannot   be   conveniently  erected  on   the  going  itsiuia 

|leb«  of  such  benefice,  the  bishop  can  contract  or  authorise,  if  he  think  fit,  Sw.  i  &  aVict 

IW  person  so  to  be  nominated  by  him  to  conlrael,  for  the  absolute  purchase  ^"j  °'''  **    "  * 

of  iny  house  or  buildings  in  a  situation  convenient  for  the  residence  of  the  Wiivre  new 

incombent,  and  also  to  contract  for  any  land  adjoining  or  lying  convenient  lo'i'dingt  »ro 

lu  luch  house  or  building,  or  to  contract  fur  any  land  upon  which  a  fit  iiie  midrnM  of 

Wae  of  residence  can  be  conveniently  built.  *>'«  iiiiumLunt, 

Aud  that  the  buildings  and  lauds  so  to  be  purchased  shall  be  conveyed  p,'^riii">"liii'»*' 

to  ihe  patron  of  such  benefice  in  trust,  for  the  sole  use  and  benefit  of  the  convmii-nily 

■Wunbent,  and  be  annexed  to  the  benefice,  and  go  in  succession  with  the  ^',|,'|'"„,r "„■'"' 

■Ue  fur  ever;  but  no  contract  of  purchase    made  by  the  nominee  will  poriicri  ui'limd. 

bevilid  until  confirmed  in  writing  by  the  bishop.  (S)  Iluililingi  nnd 

By  Stat  1  &  a  Vict  c.  23.  s.  9.  the  monies,  to   arise   from  the  sale   of  '"'"'"  "' '* 

'Midence  house*,  &e.,  after  payment  of  all  costs,  charges,  and  expenses  of  |,,ihmi  in  mist 

swh  sales,  are  to  be  applied  and  disposed  of  by  the  governors  of  Queen  ''"■ '''«  iumm- 

■Uoe's  Bounty  in  or  towards  the  erection  or  purchase  of  some  other  house  ^-^^'^^  Cir  J' 

uxl  offices  (the  dividends  arising  from  the  investment  of  this  money  are  by  ^^^  [&"  Viet 

WL  2  fc  3  Viet.  c.  49.  s.  1  i.  to  be  added  (o  the  principal),  or  the  purchase  c.  an,  i.  g. 

*f  tti  orcJtard,  garden,  and  appurtenances,  or  land  for  the  site  of  a  house,  j    ""  ""'"' 

tngelher  with  land   contiguous  thereto,  not  exceeding  twelve  acres,  and  biiiMiriK^  ma; 

**ilable  for  the  residence  and  occupation  of  the  incumbent,  and  approved  '":  pu"l'"«d 

"'  by  the  ordinary  and  patron,  such  approval  to  be  signified  under  their  ^ia^\^  belong" 

""pntive  bands,    and  to  be  deposited  in  the  registry  of  the  ordinary;  ing  loa  Licnc- 

»*f  such   house  is  to  be  the  house  of  residence  of  the  benefice  for  all  jJanj^Vf'ibe 

purposes  whatsoever.  govern  on  of 

By  Stat  1  &  2  Vict  c.  23.  «.  14„  in  case  of  a  purchase  under  stat  1  &  2  J*"™"  '"'"*'* 

''itt.  C.  53.  s.  9.,  the  powers  of  stat.  7  Geo.  i.  c  66.  will  apply,  by  which  ,  """'*' 


1.  1*2  Vic 


(L)   ViAwM.7  Gm.  4.  V.  eb*.  >.  1.  (3)  IbitL 

(3)  nibsHlf,  tlL  Maaroaar. 


1104  PURCHASES. 

Pqechasks.  all  corporations  and  persons  under  legal  disabilities  can  convey  to  the 

in  ea«c  of  pur-  incumbent  of  the  living  any  house  and  offices  or  other  premises  which  the 

cbas^  the  pow-  governors  of  Queen  Annc*s  Bounty  may  think  fit  to  purchase. 
Geo.  4.  c.  66.  ^V  ^^^^  ^^  ^^0*  ^-  c*  ^^7.  &  stat.  7  Geo.  4.  c.  66.  land  or  tithes,  houses 

will  mpply.    •  of  residence  and  buildings  may  be  purchased  with  appropriated  money,  or 

Stat.  43  Gea  3.  stock  belonging  to  a  benefice  in  the  hands  of  the  governors  of  Queen 
e.  107.  &  tut,      A       •    Ti       * 
7  Gea  4.  c.  66.   Anne  s  Bounty. 

Land  or  tithei.  By  stat.  43  Geo.  3.  c  108.  s.  1.  every  person  (extended  by  stat.  51  Geo.  S. 
houses  orruM-  ^^  j  ^5,  to  the  Crown)  having  in  his  own  right  any  estate  or  interest  in  pos- 
buildingi  may  session,  reversion,  or  contingency,  of  or  in  any  lands  or  tenements,  or  of 
be  purchased^  any  property,  of  or  in  any  goods  or  chattels,  can  by  deed  or  will  give  and 
ated  mimey!""  grant  to,  and  vest  in  any  person,  or  body  politic  or  corporate,  and  their 
Stat  43  Geo  3.  ^^'"  ^^^  successors  respectively,  all  his  estate  in  such  lands  or  tenements, 
e.  108. 1.  I.  not  exceeding  five  acres,  or  goods  and  chattels,  or  any  part  or  parts  thereof, 
^w>nscan,by  ^q^  exceeding  in  value  500/.,  for  or  towards  the  erecting,  rebuilding, 
give  landt,  not  repairing,  purchasing,  or  providing  any  church  or  chapel  where  the  liturgy 
exceeding  Eve  and  rites  of  the  Established  Church  are  or  shall  be  used  or  observed,  or  any 
andduttelir^  mansion  house  for  the  residence  of  any  minister,  officiating  or  to  officiate 
noteicceding  in  any  such  church  or  chapel ;  or  of  any  outbuildings,  offices,  churchyard, 
500^,  to  pro-     Qp  glebe  for  the  same  respectively. 

objects  of  aut.  By  stat.  55  Geo.  S.  c.  147.  s.  6.  the  parson,  vicar,  or  other  incumbent 
43  Geo.  3.  for  the  time  being,  of  any   ecclesiastical  benefice,  perpetual  curacy,  or 

Stat  «  G  <L  P^™^'"*^  cliapelry,  the  existing  glebe  whereof  does  not  exceed  five  statute 
C.147.  S.6.  acres,  with  the  consent  of  the  patron  and  bishop,  can  purchase  any  lands 
Land,  to  the  not  exceeding  in  the  whole  twenty  statute  acres,  with  the  necessary  out- 
twenty  acres,  buildings  thereon,  whether  being  within  the  local  limits  of  the  beoeficei 
may  be  pur-  perpetual  curacy,  or  parochial  chapelry,  or  not,  but  so  as  that  the  same  be 
enated.  situate  conveniently  for  building  a  parsonage  or  a  glebe  house,  and  out- 

buildings, and  for  gardens  and  glebe  thereof,  or  for  any  such  purposes, 
and  for  actual  residence  and  occupation  by  the  incumbent  thereof,  such 
land  being  of  freehold  tenure,  or  being  copyhold  of  inheritance,  or  for 
life  or  lives,  holden  of  any  manor  or  lordship  belojging  to  the  same  benefice, 
per])etual  curacy,  or  parochial  chapelry ;  and  which  lands  so  purchased  are 
for  ever  to  be  annexed  to  and  for  the  glebe  of  such  benefice,  perpetual 
curacy,  or  parochial  chapelry,  to  be  held  by  such  incumbent  and  his  suc- 
cessors, without  any  licence  or  writ  of  ad  quod  damnum ;  and  if  such  lands, 
before  such  annexation,  be  of  copyhold  tenure,  they  are  after  such  annex- 
ation to  be  of  freehold  tenure. 
56Geo.  3.  e.  52.       By  stat.  56  Geo.  3.  c.  52.  s.  1.  a  power  is  given  to  the  incumbent  of  any 
Money  arisinir    l^d^fice  with  consent  of  patron  and  bishop  to  apply  money  arising  from 
from  sale  of    .   sale  of  timber  for  or  towards  the  exchange  or  purchase  of  parsonage  boose 

timber,  how  to  or  glebe  lands. 
be  applied 

Stat  55  G     3  ^^  ^^^  ^^  ^^^'  ^'  ^*  ^^^'  ss.  12  &  13.  all  persons,  tenants  in  fee  simplci 

e.147.  BS.18&  and  all  corporations  sole   and   aggregate,    and   all    persons    under  legal 

1^*  disabilities,  can  sell  and  convey  to  the  incumbent  any  lands  not  exceeding 

cooT^fv.  ^"  ^^'^  whole,  if  belonging  to  an  owner  in  fee  simple,  twenty  acres,  and  in 

all  other  cases  not  exceeding  five  acres,  with  the  necessary  outbuildings 

«.  .  ,  •  ^«T*  .    thereon,  for  the  true  value  thereof. 

Stat.  1  &  S  Vict.  -^ 

c.  107.  s.  9.  Sy  stat.  1  &  2  Vict,  c  107.  s.9.  all  the  powers  given  by  stat  58  Geo.  S. 


PURCHASES. 


tionwl  to   TuiicB.s! 


for  enabling  IliP  lioUies  politic  and  persons  therein 
V,  and  the  cummiMionei'iJ  tu  take,  land  Tur  tlic  sites  o(  churches  and 
>els,  or  HhaJI  extend  to  the  transfer  by  sale  or  exchange  only  of  land 
§ite  for  a  house  of  residence  of  any  incumbent,  if  the  same  do  not 
'  five  acres. 

tat.  »*  &  9  Vict.  c.  70.  s.  20.,  "  in  every  case  in  which  land  or  oilier 
amenta  belonging  to  an  incumbent  in  right  of  his  church  shall  be 
id  conveyed  by  him  to  the  Church  Building  Com  mission  era,  and  in 
the  purchase  money  is,  uuder  stat.  58  Geo.  3-  c,  45.,  directed  to  be 
ito  the  Bank  of  England,  or  invested  in  the  names  of  trustees,  such 
'purchase  money  shall,  instead  of  being  paid  into  tiie  Bank  of  England)  or 
invested  in  the  names  of  trustees,  be  paid  to  the  governors  of  the  Bounty  of 
Queta  Anne  for  ihe  augmentation  of  the  maintenance  of  the  poor  clergy, 
ind  be  appropriated  by  the  governors  to  the  benefice  to  which  the  land  or 
other  hereilitanieots  so  sold  shall  have  belonged,  and  shall  be  applicable 
and  disposable  by  the  governors  to  and  for  the  benefit  and  nugmcDtation  of 
inch  benefice,  in  such  and  the  same  manner,  and  with  such  and  the  same 
[Kivers  of  investment  in  the  purchase  of  land,  and  exchange  for  other  land 
>nd  hereditaments,  and  otherwise,  ond  with  other  powers  and  authorities, 
ia  *ll  rcipecls,  according  to  the  rules,  orders,  ond  constitutions  for  the  time 
ticing  in  force  for  the  management  of  the  Bounty  of  Queen  Anne,  as  if 
Ihc  money  so  appropriated  had  been  originally  provided  or  appropriated 
bf  ibe  governors  out  of  the  funds  at  their  disposal,  for  the  benefit  and 
u^entalioD  of  the  same  benefice." 

lij  slat.  H  &  9  Vict.  c.  70.  s.  21^  money  payable  to  the  governors  of  (he 
Bouhly  uf  Queen  Anne  must  be  paid  to  their  treasurer  for  the  time  being ; 
Mil  Ihe  persons  so  paying  such  money  will  bn  discharged  from  all  liability, 
luiil  trusts  relating  thereto. 

Cj  Slat  8  &  9  Vict  c.  "0.  s.  19.  it  will  not  be  necessary  to  pay  into  the 
B*ali  of  England  any  sums  of  money  to  be  paid  for  any  lands  or  heredita- 
KiiWi  to  be  purciiased  or  acquired  by  virtue  nf  the  Church  Building  Acts, 
ilthnugh  the  same  may  amotmt  to  or  exceed  200/.  (unless  the  Ecclesiastical 
Comniissioners  shall  require  such  sums  to  be  paid  into  such  bank),  but 
tke  umu  mnj  be  invested  in  the  names  of  trustees,  as  is  provided  in  the 
a>e*  when  the  amount  thereof  shall  be  under  the  sum  of  2001. ;  and  in 
vij  declaration  of  trust  to  be  made  of  any  snch  monies  the  commissioners 
Biy  make  such  special  provisions  for  its  investment  and  the  appointment  of 
on  lru«tees,  as  they  think  fit. 

Form  of  (he  deed  of  purchase  of  buildinga  «r  lands  to  be  annexed  to  the 
Wfice;  — 

Thit  indenture,  made  the        ■  day  of ,  in  the  year  of  our  Lord 

~-~,bttmetH  A.  B.  of off/ie  one  part,  the  riff  hi  reverend fat/ter  in  God 

' —  lurd  binhop  of ,  and  E.  F.  of ,  jm/ron  nfthe  reclory,  ^c.  of 

^tt*  viher  part .-  ir/iereas  there  it  no  ^fit  parsonage  house  belonging  to  the 
•"J  rtetory,  fjc;  and  whereas  a  contract  hath  been  made,  by  the  direcfio7i 
^At  taid  bishop,  tnlh  the  mid  A.  Q.,for  the  absolute  purchase  nfthe  house, 

'xiiiiinijii,  and  lands  hereinafter  descriheil,  for  the  price  or  sum  of pounds, 

pumuint  to  the  directions  of  an  act  passed  in  tJw  second  year  of  (he  rriffit  of 

*f  mnjtsiif  Queen  Victoria,  intituled  "  An  Act  to  ahridye  the  holdinrj  of 

4n 
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1 106  QUABE  IMFEDIT. 

Pdechasbs.        benefices  in  plurality^  and  to  make  better  provision  for  the  residence  t^tke 

clergy ;  now  this  indenture  witnesseth^  that  the  said  A.  B^  in  amsidera* 
tion  of  the  sum  of  ^^^^  pounds  to  him  in  hand  paid  for  the  purchase  afort- 
scndf  the  receipt  of  which  sum  the  said  A.  B.  hath  admitted  by  an  endf^m* 
ment  on  the  bach  of  this  deed,  hath  granted^  bargained^  and  soid^  and  hf 
these  jyresents  doth  grants  bargain,  and  sell  unto  the  said  E.  F.  and  his  hein 
ally  S^c,  [here  insert  a  full  description  of  the  buildings  or  lands  so  intended 
to  be  conveyed,  iiith  their  and  every  of  their  rights,  privileges,  and  appor- 
tenances],  to  hold  unto  the  said  £.  F.  and  his  heirs  or  successors  [as  the 
case  may  be]  in  trust  for  the  sole  use  and  benefit  of  the  incumbent  of  the  said 
benefice  and  his  successors,  rectors,  vicars,  S^c.  [as  the  case  may  be]  of  the  said 
benefice  for  the  time  being  for  ever.  [Usual  covenants  for  title  to  be  added.] 
In  witness^  Sfc, 


QUA  RE  IMPEDIT. 


1.  Generally,  pp.  1107 — 1110. 

Writ  of  right  of  advowton  amd  of  darrein  prtientment,  ahditked  hf  tiat,  S  ^T^  (^  ^ 
c.  27.  «.  36.  —  Where  two  patron»  pre»ent  to  one  amd  the  eame  ehnrch,  bf  tetertl  (id« 
»-  Where  a  living  is  vacant^  the  patron  i§  bound  to  pretent  within  six  calendar  MoafAi— 
Entry  of  caveat — Right  of  preeentment  is  a  temporal  right,  and  a  temporal  inheril^tt 
—  IFTuit  worth  in  a  statute  will  create  a  chapel  of  ease  presentatire  and  not  doMfitf  «- 
Judgment  of  Chief  Justice  Tindal  in  Uco.  v.  Foutr  (Clmc). 

2.  Statutes,  pp.  1110 — 11 14. 

Stat.  13  Edw.1.  st.  i.  c.  5. —  Three  original  writs  of  advowson — UsurpoHoms  of  ehmr^ 
during  particular  estates,  not  to  prejudice  those  in  rerersion  —  Presentations  to  ekur^ 
of  women  during  their  coverture  —  Churches  of  religious  jter.*oms  •—  JudgmetU*  given  sd 
to  be  reversed,  but  by  writ  of  error  or  attaint  —  7%e  defendant  pUadeth  plemastg  ef  M 
own  presentation  —  Presentations  to  a  church  by  composition —  The  remiedy  fir  nSt' 
turbance  after  a  particular  estate  ended —  Damages  in  quare  impedit  and  darrein  f^ 

sentment  —  Quare  impedit  of  prebends,  vicarages,  hospitals^  9fT Usurpation  by  ^ 

coparcener  upon  another — Stat.  7  Avne,  c.  18. —  To  preserve  the  rights  ^  yabtss 
to  advowsons  —  Stat.  3  &  4  Gul.  4.  c.  27.  ss.  30 — 36.  —  Ao  advowsom  to  be  reeetad 
but  within  three  imeumbencies,  or  sixty  years  —  Incumbencies,  afttr  lapse,  to  be  rtdimti 
within  the  period,  but  not  incumbencies  after  promotions  to  bishoprics  —  When  p0^ 
claiming  an  cuivowson  in  remainder,  ^c.  after  an  estate  tail  Jtall  be  barred,  |pe.  "^A* 
fuJvowson  to  be  recovered  after  1 00  years  —  At  the  end  of  the  period  of  UmUaHon,  As 
right  of  the  party  out  of  possession  to  be  extinguished  —•  Receipt  of  rwni  to  be  daffv 
receipt  of  profits'-^  Real  and  mixed  actions  abolished,  except  for  dowers  quart  UfA 
andeje^ment. 

3.  Things  70R  which  Quare  Impedit  may  be  brought,  p.lll4w 

4.  What  a   sufficient  Seisin   to   maintain   Quare  Impedit,  PP- 

1115—1117. 

Presentation  always  necessary  ^~  Where  a  church  has  been  appropriated  time  oat  rfmisd'^ 
A  presentment  by  htpxe  by  the  ordinary —  Sujficitnt  presentation  fur  a  rever^ianer-^ 
JWsentment  by  the  bithop  —  \ot  competent  for  the  bishop  to  dispute  the  titk  of  * 
patron,  at  least  before  coUation^  Where  the  donee  of  a  donative  is  disturbed ^t^ 
Diirci  Of  Trli-*  Swrrenderof  livings  by  a  bishop  to  the  Croms^^Agfmmmi  ^^ 


QUAEE  IMPEDIT.  IIW 

Ormm  ia  pwd  ttrtaiid  ivingt'^lUeoffnUum  of  aneieiU  grant -^  CoRaHcm  to  a  Uoing 
at  m  particular  tiMe  ^-Retunu  nuidt  by  a  bishop  to  units  from  the  Exchequer —  Original 
eoOatkmfirom  the  registry  of  the  bishopric --^  Effect  of  an  objection  that  documents  were 
not  admissible  for  a  partiadar  purpose. 

&  Whsrx  Quare  Impbdit  does  not  LIE9  p.  1117. 

61  Bt  whom  or  agaikst  whom  Quare  Impedit  lies^  pp.  1117 — 1120. 

By  the  crown  —  Must  be  by  him  who  is  in  possession  of  an  advowson  of  the  church  — 
Where  the  patron  must  lay  the  last  presentation  in  his  ancestor —  Where  there  is  an 
usurpation  in  the  time  of  the  vacancy  of  the  bishopric^  archdeaconry,  or  rectory  —  One 
coparcener  upon  am  agreement  to  present  by  turns  —  Huiband  disturb^  in  presenting  to 
an  advowsoUf  which  he  has  in  right  of  his  wifs  —  Distinct  patrons  and  incundtents — 
Distinct  patrons  of  an  advowson  in  one  and  the  same  church  — Several  plaintiffs  wAo 
vary  in  their  titles  —  Where  tenants  in  common  make  compositian  to  present  by  turns  .— 
AoAixsT  WHOM  Quaes  Impxdit  mat  bi  bkouoht. 

7.  Costs,  pp.  1120,  1121. 

Stat  4  jr  5  Gul  4.  c.  39.— >  When  a  bishop  exempted  from  costs  by  certificaU  of  the  Courts 
under  stat  4^5  Gul,  4.  c.  39.  ^Judgment  of  Chief  Justice  Tindtd  in  Kdwards  ▼. 
EziTER  (Bishop  of). 

8.  Practice,  pp.  1121,  1122. 

9.  Effect  of  Judgment,  pp.  1122, 112S. 

lOi  Writs    of    Ne    Admittas,    Quare    Incumbravit,     and    Jus 

iPATRONATUS,   pp.  1123 — 1126. 


1.  Generally.  Gemerallt. 

If  a  patron  be  prevented  from  exercising  his  right  of  presenting  his  clerk 
>    to  a  benefice,  or  disturbed  in  his  right  of  presentation,  a  writ  of  quare 
>Bpedit  lies  to  redress  such  wrongs. 

Formerly  a  writ  of  right  of  advowson  and  of  darrein  presentment  lay,  Wrlt  or  right 
ht  hy  stat.  3  &  4  Gul.  4.  c.  27.  s.  36.  no  writ  of  right  of  advowson,  nor  of  of  adTowwn 
fcrrein  presentment^  and  no  other  action  real  or  mixed  except  for  dower,  pj^g^tment**^ 
^ure  impedit,  or  ejectment,  and  no  plaint  in  the  nature  of  any  writ  or  abolished  by 
•efioo  can  now  be  brought.  »^*:  ^&  4  Gul 

V*  .  ,1  lit.  ,     .  ,  .        4.  c.  27.  s.  36. 

If  two  patrons  present  to  one  and  the  same  church  by  several  titles,  the  ^y. 
dtorch  u  litigious,  because  the  bishop  knows  not  which  has  the  rightful  title ;  patrons  present 
«•  when  the  bishop  admits  the  clerk  of  the  one,  he  puts  the  other  out  of  ***  ®"®  "*^  ^^^ 
poiiession,  and  the  bishop  becomes  a  disturber,  if  he  who  is  put  oat  of  by  ^ycx^  *' 
POMession  have  a  better  title.  (1)  titles. 

Upon  the  vacancy  of  a  living,  the  patron  is  bound  to  present  within  six  Where  •  living 
edeodar  months,  or  the  benefice  will  lapse  to  the  bishop;  but  if  the  pre-  »  vacant, the 
•oitation  be  made  within  that  time,  the  bishop  is  bound  to  admit  and  institute  fo^M^^"^ 
^  derk  if  found  sufiicient,  unless  the  church  be  full,  or  there  be  notice  of  within  six  ca- 
^  liUgation.  ^*"'^'  °^^' 

(1)  Degge's  P.  C.  by  Ellis,  13.  ^ 
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Kiitrv  of 

caveat. 

Uif;lit  of  pre- 
sent 111  vnt  is  m 
temporal  right 
and  u  temporal 
uiheritancc. 


"What  words  in 
a  statute  will 
ere  itc  a  chapel 
of  ewe  prcscn- 
tatiTc  and  not 
donative. 


Judpnent  of 
(ii iff  Justice 
Tinilal  in  ifcpi. 


QUAP.E  II^IPEDIT, 

If  opposition  1)c  intcndcxl,  it  is  usual  for  c«icli  party  to  cntor  a  caveat  with  tic 
1)i>hop,  to  prevent  tlic  institution  uf  liis  antugonisfs  clerk  ;  but  to  this  caveat 
the  temporal  courts  pay  no  regard,  viewing  a  caveat  as  a  mere  nullity.  (1) 

Therefore,  on  the  delay  or  refusal  of  the  bishop  to  admit  his  clerk  the 
patron  brings  his  suit  in  the  temporal  courts,  called  quare  impedit,  apainrt 
the  bi>hop  for  the  tem])oral  injury  done  to  his  property,  in  disturbing  Iiim 
in  his  presentation  ;  fur  the  right  of  presentment  is  a  temporal  right  aod  a 
temporal  inheritance;  and  hence  the  light  of  presentation,  and  to  detcnrnne 
who  ought  to  present  and  who  not^  and  at  what  time,  belongs  to  the  king 
and  his  temporal  courts.  (2) 

In  quarc  impedit  there  is  no  general  issue  involving  the  question  of  ibe 
right  to  present;  but  being  a  possessor}'  action,  the  plaintiff  must  show  an 
actual  seisin  by  presentation,  by  himself,  or  by  some  person  through  whom 
he  claims.  (3) 

Questions  have  frequently  arisen,  under  a  quarc  impedit,  whether  i 
church  was  prcsentativc  or  donative. (!■)  Jicff.  v.  Foley  (Clerk) {5)  will, 
however,  illustrate  what  words  in  a  statute  will  create  a  chapel  of  ease 
prcsentativc  and  not  donative.  A  private  act  of  parliament  — after  pro- 
viding for  a  sale  of  glebe  land,  and  the  erection  of  an  additional  churrh 
with  part  of  the  proceeds  —  directed,  that  the  curate  of  the  new  chorch 
should,  during  the  incumbency  of  A.  the  then  rector,  be  appointt>d  by 
him;  and  that  after  the  death,  avoidance,  or  resignation  of  A.,  the  new 
church  should  become  the  principal  church,  with  all  the  accustomed 
right::,  immunities,  and  privileges  appertaining  to  a  mother  church; 
and  the  then  church  should  become  and  be  deemed  a  chapel  of  ease 
thereto,  to  be  served  by  a  minister  capable  of  having  cure  of  souU;  and 
that  "  the  j)atronage  of  or  right  of  presentation  to  the  chapel,  as  well  u 
tlie  i)atronage  of  or  right  of  presentation  to  the  nc;w  church,  should  be 
vested  in  tlie  patron  of  the  rectory,  his  heirs  and  assigns,  so  nevertheles* 
that  the  minister  of  the  chapel  should  not  be  removable  at  pleasure  :**  — I^ 
was  held,  that  the  chapel  of  ease  thus  created  by  the  act,  was  thereby  made 
presentative  anil  not  donative ;  and  it  seems,  that  if  it  had  been  at  firil 
donative,  it  would  have  ceased  to  be  so,  upon  a  presentation  being  once 
made  by  the  patron  to  the  ordinary,  followed  by  the  institution  and  induc- 
tion of  the  presentee ;  Chief  Justice  Tindal  observing,  "  The  real  ques- 
tion in  this  case  appears  to  me  to  be,  whether,  upon  the  true  construc- 
tion of  the  act  of  parliament,  this  chajicl,  w  hich  before  was  the  old  paro- 
chial claireh  of  Kinj^swinford,  is  a  iloua-ivc,  to  which  the  patron  iflaj" 
appoint,  without  pn  senting  his  clerk  to  tlie  ordinary;  or  whether  it  »* 
])ivsentative  only,  as  is  contended  on  the  part  of  the  Crown.  Looki'ijiat 
the  gmeral  'icopo  and  object  of  the  act,  it  appears  to  nie  that  it  is  prescaU* 
tive  only.  The  olyeet  of  the  act  apjjears  to  liiivc  been  this:  part  of  l-c 
j-lebi?  land  liavinj;  niiiM  s  under  it,  whieli  mi;rht  be  worktd  with  advantage 
if  in  lay  hands,  it  providt.-d  fi»r  the  sale  thereof  if  a  purchaser  could  be  founJ; 
and,  aceordinj;Iy,  liitr  jnitron  enters  into  a  contract  with  the  incumbent,  that* 
certain  portion  of  the  land  shall  be  sold  to  the  former  for  the  sura  of  19,C90t 
ll.v.  ;;^/.,  and  that,  after  i>aynKnt  of  certain  expenses,  the  remainder  of  the 


(1)  //i'.v/ii\/  \.  fJUir.r,   1    VA.    1.;.     ^ 
lilnck.  Cum.  L' :«J. 

(2)  Doctor  and  Stiidci.:,  t:\i-. 


^^  I )    I'ulf  ii.ite,  tit.  AD\yi* h»n  —  DtK*n'« 
—  I'kksfntation. 
{.',)  J  C.  IJ.  'J'.i. 
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rarchase  money  shall  be  considered  and  taken  as  part  of  the  rectory ;  that,  Genv&allt. 
ifter  defraying  thereout  the  expenses  of  erecting  a  new  rectory  house  and  judement  of 
totboildiugSy  and  setting  apart  a  sum  not  exceeding  1929/.  Is,,  to  be  Chief  Justice 
ippiied  towards  the  erection  of  a  new  church,  the  final  residue  shall  be  in-  ^'2,^^  ynf't 
'oted  for  the  benefit  of  the  rectory.  The  act  tlien  provides,  that,  in  case 
nth  new  church  shall  be  built  by  the  means  and  within  the  time  specified, 
he  curate  or  officiating  minister  thereof,  who  shall,  during  the  life  or  in- 
nmbcncy  of  Mr.  Hinde,  the  then  rector,  be  appointed  by  him  to  act  during 
lis  life  or  incumbency,  shall  be  paid  or  allowed  the  sum  of  100/.  per  annum, 
irer  and  above  the  pew-rents  of  the  new  church.  The  act  then  goes  on  to 
iroTide  for  the  enjoyment  of  the  future  patronage  in  these  words :  '  And 
iroin  and  afler  the  death,  avoidance,  or  resignation  of  the  said  N.  Hinde^  the 
lid  new  church  shall  become  the  principal  or  mother  church  of  Kingswin- 
brd  aforesaid,  with  all  the  accustomed  rights,  immunities,  and  privileges 
ippertaining  to  a  mother  church;  and  the  then  church  shall  become  and 
K  deemed  a  chapel  of  ease  thereto,  to  be  served  by  a  minister  capable 
)f  having  cure  of  souls ;  and  the  patronage  of  or  right  of  presentation  to 
the  same  chapel,  as  well  as  the  patronage  of  or  right  of  presentation  to 
the  said  new  church,  shall  be  vested  in  Lord  Dudley  and  Ward,  his 
bein  and  assigns,  patron  and  patrons  of  the  said  rectory  of  Kingswinford, 
10  nevertheless  that  the  minister  of  the  said  chapel  shall  not  be  removable 
It  pleasure.'  These  are  the  important  words  to  which  we  are  now  called 
upon  to  give  a  construction.  What  is  the  meaning  of  the  words,  '  the 
pttnmage  of  or  right  of  presentation  to  the  same  chapel,  as  well  as  the 
patronage  of  or  right  of  presentation  to  the  said  new  church,  shall  be  vested 
in  Lord  Dudley  and  Ward,  his  heirs  and  assigns?  '  The  same  words  arc 
ipplied  equally  to  the  old  church  and  to  the  new  chapel  of  ease;  and  it 
■eems  to  me  to  be  very  difficult  to  put  a  different  construction  upon  them 
n  the  one  case  from  that  which  is  put  upon  them  in  the  other.  And  this 
KQutrk  is  the  more  striking,  when  the  earlier  part  of  the  clause,  where  it  is 
provided  that  the  curate  or  officiating  minister  of  the  newly  built  church 
ihall  during  the  life  or  incumbency  of  Mr.  Hinde,  the  then  rector,  be  ap- 
pobted  by  him  to  act  during  his  life  or  incumbency.  If  the  legislature  had 
intesdcd  the  creation  of  a  donativo,  it  would  be  somewhat  singular  that  they 
diould,  when  dealing  with  the  future  patronage,  drop  that  word,  and  adopt 
»  form  of  expression  applicable  to  a  totally  different  state  of  things,  viz. 
'right  of  presentation/  This  view  is  still  further  confirmed  by  a  consider- 
ttionof  the  nature  and  the  mode  of  creation  of  donatives.  In  Co.  Litt  344.  (a) 
it  is  said,  *  If  the  king  doth  found  a  church,  hospital,  or  free  chapel  dona- 
ti^e^  he  may  exempt  the  same  from  ordinary  jurisdiction,'  &e.  Again, 
'Af  the  king  may  create  donatives,  exempt  from  the  visitation  of  the  ordi- 
^,  so  he  may,  by  his  charter,  license  any  subject  to  found  such  a  church 
^'chapel,  and  to  ordain  that  it  shall  be  donative  and  not  presentable,  and 
^  be  vbited  by  the  founder  and  not  by  tlie  ordinary ;  and  thus  begun 
••^^tions  in  England,  whereof  common  persons  v/e.re  patrons.'  If,  there- 
'We,  this  were  intended  to  be  a  donative,  one  would  expect  to  find  some 
*owis  of  special  exemption.  In  the  ordinary  ease  of  a  donative,  the  original 
"Jeed would  be  presumed  to  be  lost;  but  then  there  would  be  the  circum- 
"^^nce  of  the  donee  never  having  been  presented  to  the  bishop.  But  here 
We  have  the  very  act  creating  the  living,  and  if  it  were  exempted  from 
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Gescerallt.       ordinary  jurisdiction,  some  words  of  exemption  would  undoubtedly  be  found 
J  d'  non7  of    ^  ^^  ^^  ^^^  inclined  to  attach  some  importance  in  favour  of  the  defendant'i 


Cliief  Justice      argument^  to  the  words  that  declare  ^that  the  minister  of  the  said  chape! 

Tiiid^il »»  ^«    ghall  not  be  removable  at  pleasure.'     But  I  think  these  words  were  merd] 

introduced  ex  majori  cautela,  lest  the  previous  words  should  be  eonitmcd 
to  render  the  officiating  minister  appointed  by  Mr.  Hinde  during  his  incomi 
bency  removable  at  his  pleasure.  Upon  the  whole,  the  true  constmctioi 
of  the  act  appears  to  me  to  be,  that  the  chapel  of  ease  is  presentative  by  the 
patron  of  the  living  of  the  parish ;  and  this  construction  is  in  some  degtn 
fortified  by  the  circumstance,  that  the  only  instance  that  has  occurred  since 
the  avoidance  of  Mr.  liiiide,  is  of  a  presentation.  I  therefore  think  then 
should  be  judgment  for  the  Crown.'' 


Statutes. 

StatlSEdw.l. 
ftt  i.  c.  5.  s.  1 . 
Tlirce  original 
writs  of  ad- 
vowson* 

Usurpations  of 
churches 
during  par- 
ticuhu"  estates 
not  to  prejudice 
those  in  rever- 
sion. 


PrewntationA 
to  churclm  of 
women  during 
their  coverture. 

Churches  of 

religious 

persons. 


2.  Statutes. 

The  law  respecting  quare  impedit  is  chiefly  founded  upon  and  origioalei 
with  Stat.  Westm.  13  Edw.  l.sti.  c.5.  (1),  which  alter  reciting  that  rf 
advowsons  of  churches  there  be  but  three  original  writs,  that  is  to  sij, 
one  writ  of  right  and  two  of  possession,  which,  be  darrein  presentmeat 
and  quare  impedit;  and  hitherto,  it  hath  been  used  in  the  realm,  that 
when  any  having  no  right  to  present,  had  presented  to  any  church,  wboie 
clerk  was  admitted,  he  that  was  very  patron  could  not  recover  his  id- 
vowson  but  only  by  a  writ  of  right,  which  should  be  tried  by  battail  or 
by  great  assize,  whereby  heirs  within  age,  by  fraud  or  else  by  negligeaec 
of  their  wardens^  and  heirs  both  of  great  and  mean  estate,  by  oegligeaec 
or  fraud,  of  tenants  by  the  curtesy,  women  tenants  in  dower,  or  oChtf^ 
wise  for  term  of  life  or  for  years,  or  in  fee-tail,  were  many  times  dis- 
herited of  their  advowsons,  or  at  least  (which  was  the  better  for  them)  were 
driven  to  their  writ  of  right,  in  which  case  hitherto  they  were  utterly  dii- 
inherited,  enacts  "  that  such  presentments  shall  not  be  so  prejudicial  to  tk 
right  heirs,  or  to  them  unto  whom  such  advowsons  ought  to  revert  after  tbe 
death  of  any  persons ;  for  as  often  as  any,  having  no  right,  doth  preMit 
during  the  time  that  such  heirs  are  in  ward,  or  during  the  estates  of  tenants 
in  dower,  by  the  curtesy  or  otherwise,  for  term  of  life  or  of  years,  or  in  taili 
at  the  next  avoidance,  when  the  heir  is  come  to  full  age,  or  when  after  the 
death  of  the  tenants  before  named  the  advowson  shall  revert  unto  the  heii 
being  of  full  ago,  he  shall  have  such  action  by  writ  of  advowson  poasestoij 
as  the  last  ancestor  of  such  an  heir  should  have  had  at  the  last  avoidano 
happening  in  his  time,  being  of  full  age  before  his  deaths  or  before  the  desaii 
was  made  for  term  of  life,  or  in  fee-tail,  as  before  is  said ;  that  the 
shall  be  observed  in  presentments  made  unto  churches,  being  of  the  i 
ritance  of  wives,  wliat  time  they  shall  be  under  the  power  of  their  husbandi 
which  must  be  aided  by  this  statute  by  the  remedy  aforesaid.  Also  id 
srious  men,  as  bishops,  archdeacons,  parsons  of  churches,  and  other  spiriiu 
men,  shall  be  aided  by  this  statute  in  case  any,  having  no  right  to  praieo 
do  present  unto  churches  belonging  to  prelacies,  spiritual  dignities^  pai 
sonages,  or  to  houses  of  religion,  what  time  such  houses,  prelacies,  spirittt 
dignities,  or  parsonages  be  vacant. 


(1)  Vide  Stephens*  £cch»iastical  Sututcs,  13.  in  noL 
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<<  Neither  shall  this  act  be  so  largely  understood  that  such  persons  for  Statutbs. 

whose  remedy  this  statute  was  ordained  shall  have  the  recovery  aforesaid,  stat.  13  Edw. 

iormisiDg  that  guardians  of  heirs,  tenants  in  tail,  by  the  curtesy,  tenants  l*  st.  I  c.  5. 

io  dower,  for  term   of  life   or   for  years,  or  husbands,  faintly  have  de-  "*  ^    ^' 

feoded  pleas  moved  by  them,  or  against  them ;  because  the  judgment  given  givenno"  to 

ia  the  king's  courts  shall  not  be  annulled  by  this  statute,  the  judgment  be  ravened 

ihiQ  stand  in  his  force  until  it  be  reversed  in  the  court  of  the  king  as  ^"1?^  ^'^[ 

.       error  or  mttaint. 

CRODeous,  if  error  be  found ;  or  by  assize  of  darrein  presentment,  or  by 
inquest,  by  a  writ  of  quare  impedit  if  it  be  passed,  or  be  annulled  by 
attaint  or  certification,  which  shall  be  freely  granted.     And  from  hence- 
forth one  form  of  pleading  shall  be  observed  among  justices  in  writs  of 
dirrein  presentment  and  quare  impedit ;  in  this  respect,  if  the  defendant  The  defendant 
allegeth  plenarty  of  the  church  of  his  own  presentation,  the  plea  shall  not  ^*^®J^P*®'*' 
fail  by  reason  of  the  plenarty,  so  that  the  writ  be  purchased  within  six  presentation, 
months,  though  he  cannot  recover  his  presentation  within  the  six  months. 
And  sometimes,  when  an  agreement  is  made  between  many  claiming  one  Presentations 

•dvowson,  and  enrolled  before  the  justices  in  the  roll,  or  by  fine  in  this  ^  '  church  by 
'  •*  '^  composition. 

fonn,  that  one  shall  present  the  first  time,  and  at  the  next  avoidance 

another,  and  the  third  time  another;  and  so  of  many,  in  case  there  be 

nan  J.    And  when  one  hath  presented,  and  had  his  presentation,  which  he 

ought  to  have  according  to  the  form  of  their  agreement  and  fine,  and  at 

the  next  avoidance  he  to  whom  the  second  presentation  bclongetli  is  dis- 

tvbed  by  any  that  was  party  to  the  said  fine,  or  by  some  other  in  his  stead : 

it  is  provided,  that  from  henceforth  they  that  be  so  disturbed  shall  have 

DO  need  to  sue  a  quare  impedit,  but  shall  resort  to  the  roll  or  fine.     And  if 

the  said  concord  or  agreement  be  found  in  the  roll  or  fine,  then  the  sherifi* 

ihall  be  commanded,  that  he  give  knowledge  unto  the  disturber,  that  he  be 

Ridy  at  some  short  day,  containing  the  space  of  fifteen  days  or  three  weeks 

(tt  the  place  happeneth  to  be  near  or  far),  for  to  show  if  he  can  allege  any 

thing,  wherefore  the  party  that  is  disturbed  ought  not  to  present.     And 

if  he  come  not,  or  peradventure  doth  come,  and  can  allege  nothing  to  bar 

the  party  of  his  presentation,  by  reason  of  any  deed  made  or  written  since 

the  fine  was  made  or  enrolled,  he  shall  recover  his  presentation  with  his 

^bunaees.     And  where  it  chanceth  that  after  the  death  of  the  ancestor  of  The  remedy 

Urn  that  presented  his  clerk  unto  a  church,  the  same  advowson  is  assigned  ^J^g^^'^ 

in  dower  to  any  woman,  or  to  tenant  by  the  curtesy,  which  do  present ;  particular 

«mI  after  the  death  of  such  tenants,  the  very  heir  is  disturbed  to  present  ®*^te  ended. 

vhen  the  church  is  void :   it  is  provided,  that  from  henceforth  it  shall  be 

IB  the  election  of  the  party  disturbed  whether  he  will  sue  a  writ  of  quare 

hnpedit  or  of  darrein  presentment     The  same  shall  be  observed  in  advow- 

aons  demised  for  term  of  life,  or  years,  or  in  fee-tail. 

**  And  from  henceforth,  in  writs  of  quare  impedit  and  darrein  present-  Sect  3. 
ment,  damages  shall  be  awarded ;  that  is,  to  wit,  if  the  time  of  six  months   Damages  m 
pus  by  the  disturbance  of  any,  so  that  the  bishop  do  confer  to  the  chtirch,  2nd  darrein 
tod  the  very  patron  loseth  his  presentation  for  that  time,  damages  shall  be  presentment. 
awarded  for  two  years'  value  of  the  church ;    and  if  the  six  months  be 
&ot  passed,  but  the  presentment  be  deraigned  within  the  said  time,  then 
damages  shall  be  awarded  to  the  half  year's  value  of  the  church ;  and  if  the 
disturber  have  not  whereof  he  may  recompense  damages,  in  case  where  the 
bishop  conferreth  by  lapse  of  time,  he  shall  be  punished  by  two  years'  im- 

4b  4 
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Stxtutes.  prisonment ;  and  if  the  advowson  be  dcrnigned  within  tlie  half  year,  yet 

the  disturber  shall  be  punished  by  the  imprisonment  of  half  a  year. 
StaL  13  Kdvr.  «  And  from  henceforth  writs  shall  be  granted  for  chapels,  prebnidsi 
W.V&5'  '  vicarages,  hospitals,  abbeys,  priories,  and  other  houses,  which  be  of  tbe 
Quare  impcdit  advowsons  of  Other  men,  that  have  not  been  used  to  be  granted  before. 
cirprebendA,  ^^j  when  the  parson  of  any  church  is  disturbed  to  demand  tithes  in  tbe 
hospitals,  &c.      next  parish  by  a  writ  of  indicavit^  the  patron  of  the  parson  so  disturbed 

shall  have  a  writ  to  demand  the  advowson  of  the  tithes  being  in  demand; 

and  when  it  is  deraigned,  then  shall  tlie  plea  pass  in  the  court  christian,  is 

far  forth  as  it  is  deraigned  in  the  king's  court. 

Sect.  5.  "  When  an  advowson  descendeth  unto  parceners,  tliough  one  present 

Uburp.ition  by    twice,  and  usurpcth  upon  his  coheir,  yet  he  that  was  nee^licrcnt  shall  not  be 

one  cuparccDcr  o  c 

upon  another,     clearly  barred,  but  another  time  shall  have  his  turn  to  present  when  it 

falleth." 

Stat.  7  Axxr,        If  the  true  patron  omitted  to  brine  his  action  within  six  months,  tbe 

<*   18 

To  preserve  the  ®^*®^^  ^'^*  gained  by  the  usurper;  and  the  patron,  to  recover  it,  was 
rights  of  pat  rolls  driven  to  the  long  and  hazardous  process  of  a  writ  of  riglit :  to  rcmedr 
to advovNons.      -^^hich  it  was  further  enacted  by  stat.  7  Anne,  c.  IS.,  that  no  usurpation 

shall  displace  the  estate  or  interest  of  the  ])atron,  or  turn  it  to  a  mere  right; 
but  that  the  true'patron  may  present  upon  the  next  avoidance,  as  if  do  socb 
usurpation  had  happened. 

By  stat.  3  &  4  Gul.  4.  c.  27.  s.  SO.  no  person  shall  bring  any  quarc  im- 
pcdit  (1)  or  other  action,  or  any  suit  to  enforce  a  right  to  present  to  or 
bestow  any  church,  vicarage,  or  other  ecclesiastical  benefice,  as  the  patron 
to  be  recovered  thereof,  after  the  expiration  of  the  period  during  which  three  clerks  in 
three  incum-       succession  shall  have  held  the  same,  all  of  whom  shall  have  obtained  po^ 

session  thereof  adversely  (2)  to  the  rip:ht  of  presentation  or  gift  of  such 
person,  or  of  some  person  through  whom  he  claims,  if  the  times  of  fnch 
incumbencies  taken  together  shall  amount  to  the  full  ])eriod  of  sixty  year?; 
and  if  the  times  uf  such  incumbencies  shall  not  together  amount  to  tbe 
full  period  of  sixty  years,  then  after  the  expiration  of  such  further  time  a* 
with  the  times  of  such  incumbencies  will  make  up  the  full  period  of  >ixtj 
years. 

By  sect.  31.,  when  on  the  avoidance  (3),  after  a  clerk  shall  have  obtaiw<l 
possession  of  an  ecclesiastical  benefice  adversely  to  the  ri^ht  of  ppescntation 
or  gift  (4)  of  the  patron  thereof,  a  clerk  shall  be  j)rescnted  or  coilatc<l 
thereto  by  his  majesty  (5)  or  the  ordinary  ((>)  by  reason  of  a  laps^MT.'- 
such  Last-mentioned  clerk  shall  be  deenutl  to  have  obtained  possesion 
adversely  to  the  riglit  of  presentation,  or  gift  uf  sucli  patron  as  aforesaid; 
but  when   a   clerk   shall    have  been  presented   by  his  majesty  upon  tbe 


Stat.  3  &  4 
Gl'U  4.  c.  27. 
as.  30^36. 
No  advowson 


bcncien,  or 
sixty  years. 


Sect.  31. 
Iiicuinl)encic5 
n(tvT  Inpw  to 
l)c  reckoned 
within  the 
jieriod,  hut  not 
inciimhL*ncii's 
after  pro- 
motions to 
biahopiics. 


(  1 )  Qunre  imprdit :  —  H/Ie  Bootli  on 
Uual  Actions,  'Ji»3.  Stephens  on  Nisi 
rriu<  *J92H — 2f)32.  tit.  Statltks  of  Limi- 
tation*. 

( *J )  Ohtn'tHfd pns ^ftftion  ihrrcof  nrlrfrft hj  : 
—  Where  the  p.irties  do  not  claim  iin.Ier 
the  same  title,  the  title  of  one  is  not  consis- 
tf:il  with  tli.'il  of  the  o»I;cr;  and  ih.'  i);irty 
cl:ii:nii!'^  h  :■-.  in  i'«»:it<*:iipIatii>M  of  I  s'a',  hv^A 
deprived  of  his  ri;;ht,  antl  it  h  is  not  hccn 
acknovrlcd'^c^l  by  the  other  party.  jlaiiM.*! 
on  Limitation,  10 J. 


(:J)  J^'hrn  tin  thf  arniJance  : — W^t  ^* 
ton's  cofrt  Dyer,  n*!7.  (a>. 

(•I)  Prrsentat'um  or  ffijt: —  Htk  1 1"* 
:jm.  (a). 

{'.)  ( 'iu\'ntfd  Itn  rcto  hy  hU  mtijrgtf :—  TxU 
V.  (\!utfrf'urt/  (  Jrrhbiffiop  of ),  Cro.  Vu.J^^- 

( fi )  Or  thr  nrrlimary  :  —  The  bishop  in  '** 
c!:<)ci'e.        //V/'i.'/'7»i;i  V.  /froLnt,  '.',  I.ct.  i-'' 

«■  7  )  J'\'  riiif„n  rfn  /-•/.*/• ;  —  Where  n5  .-n 
ol:l;'^i<)n  hy  the  patron  to  prev'.it  a  i«^'' 
th»'  oniinary  may  (jure  rlerdtUo)  pn*"""* 
Cutttby't  catCf  b'  Co.^I.  {\}). 


QUARE  IMTEDIT. 


nil 


oidanrp  of  a  benefice  ill  consequence  of  the  incumbent  tliercof  having  betii   S'-^'' 
roaile  a  bishop  ( 1 ),  the  incumbency  of  such  clerk  (2)  shall,  for  the  purposes   Siii,  3  fit  4  G| 
of  ihis  act,  be  deemed  a  continuation  of  the  incumbencj-  of  the  clerk  so   • 
BHile  bisliop, 

jL-Bjr  »PCL  32.,  in  the  construction  of  that  act,  every  person  claiming  a  right  Sect. 
i  preaeat  to  or  bestow  any  eccle-siasfical  benefice  as  patron  thereof,  by   '^^''™  I' 

tue  of  any  estate,  interest,  or  right  (3)  which  the  owner  of  an  estate  tail  ., 
Illfae  advowEUn  (t)  might  have  barred  (5),  shall  be  deemed  to  be  a  person   '™ai"der,  I 
iiig  through  the  person  entitled  to  such  estate  tail,  and  the  right  to  ^^■^^  ^^^  |^  I 
iiig  any  quare  impedit,  action,  or  suit  shall  be  limited  accordingly.  I 

[}y  sect.  33.  no  person  aljall  bring  any  (]uare  impedit  or  other  action,  or  : 
lay  suit  to  enforce  a  right  to  present  to  or  bestow  any  ecclesiastical  bene-  ^^  sJion-ion 
See,  OS  the  patron  thereof,  after  the  expiration  of  one  hundred  years  from  aftiu-  luo  TBBts, 
Ibe  time  at  which  a  clerk  shall  have  obtained  possession  (G)  of  such  benefice 
idversely  to  the  right  of  presentation  or  gift  of  such  person,  or  of  some 
person  through  whom  he  claims,  or  of  some  person  entitled  to  some  pre- 
ceding estate  or  interest  (T),  or  undivided  share  (8),  or  alternate  right  of 
prMFDlatioo  (9)  or  gift,  held  or  derived  under  the  same  title,  unless  a  clerk 
•yi  auliseiiuenUy  have  obtained  possei^sion  of  such  benefice  on  the  pre- 
Ktilittion  or  gift  of  the  pei^oit  so  claiming,  or  of  some  person  through  whom 
bedaims,  or  of  some  other  persons  entitled  in  respect  of  an  estate,  shure, 
oright,  held  or  derived  under  the  same  title- 
By  Kct.  'Ai.  at  the  determination  of  the  period  limited  by  the  act  to  any  Ssei.  34. 
L'ftnon  for  making  an  entry  or  distress,  or  bringing  any  writ  of  (\ 

ind  title  of  sucit  persoji  to  the  land, 
TL'of  Buch  entry,  distress,  action,  or     -  »    ™ 

r  brought  within  such  period  shall  !I",J!i°i"  „  to  be 

eipt  of  the  rent  payable  by  any  tenant  from  year  to   Sect,  f 
■,  shall,  as  against  such  lessee  or  any  person  claiming  ,'"','"!'! 


At  lilt!  . 


uit,  the  right  a 
t,  or  advowson,  fur  the  recovery  whcr 
t  respectively  might  have  been  made 
Mminguiahed.  (10) 
By  tccu  35.  the  r 
Vjnr,  or  other 


It  uf  rent 


KUder  him  (but  subject  tu  tiie  lease),  be  deemed  to  be 
Jfibi  of  tlie  land  for  the  purposes  of  tlie  act.  (1 1 ) 


the  receipt  of  the   receipt  of 


pruUl! 


irn  madt  a  bttkap  .-  —  Tlilt 
I  in  tlic  queca  Ciiii  only  bu  eirrcised 
^fhcliTclimefif  the  party  h,  proitmlt^d. 
jk  {ArtUnikap  of )  v.  Jltnrney- CfHc- 
its  Bra.  P.  C.418. 
r<9)  nrnnmEwnry  n/iai-Acl'rTi;— l7Je 
^I3fc  14  Car.  a.c.4. 

is)    Or  rigid  :  —  Fi4t  fW.  3  &  4  Gul.  4, 
*~1A.  t.lS.      /art  W-ed.S  M.  &  C.  SGG. 
(4)  AdtmetBa:—  Fiilt  I  Iiist.  322.  (b). 
X*«M  <h  rVwt,  3  Co.  8.;.  (b). 

is)  UigktliatitbarTtd!~n.tt  Stat.  3  k.  4 
_  L*.  e.74.  ».4a      MtalhiBUkBpof)i. 
ir(Marqu-.,Bf),  3    Swlt,  i61.     fl 

^  (fi)  OblaiucJ  panmian: — Vide  Graa't 

tpM,e  CnSg. 

L  (?)  lulirra !  —  HiU  1  InM.393.  (b). 

'  (B)  0/  undithltd  tiun  :  —  ,\i   of  joint 

llwnU  {tnUim  «.  Kirkikaa.  7  Bco.  P.  C. 
EiM.),  M  temali  in  coininoo.  3  Itpl.  .\lr. 
r  AnnMeM  (K>  3TJ.  pi.  t. 


Itrn.  Ahr.    Qimn 


Blscb.  IS. 

{ 1 0)  Shall  he  eitinpiuhtd .-  — TUis  mvtins 
"  wholly  detlroyEd,'*  aiiil  opcrMCi  Llius:  — 
If  A.  hnve  posKuion  of  lund  for  twenty 
yian  unin.emiptedly.  and  Ibcn  B.  gaiiu 
pauctsion,  upon  whieli  \.  Iiringtan  ictiun 
orajvclmeiii;  ev«n  though  lie  Iwtbeclaiin- 
anl,  yet  liix  forcner  poovulon  fiir  twcnly 
ycArft  will  be  n  good  title  furliiin  to  rtcover 
under,  bvMUie  all  right  in  tliu  advene  party 
liju  bten  lolled  tbcicby.  Xiixlur  t.  fimy, 
9  Ld.  Raym.  741. ;  ct  Me  Ra  t.  Carp^nUr, 
C  A.  &  E.  7P4. 

(11  >  Uteilptoftktpriifitii  of  the  land  for 
lhepvrpr,!:ff)ftl,itact:~\\AeDoe  d.  Davj 
1.  Oxinkum,  7  M.  i  "W.  13a. 


IIH 


QUABE  IMPEDIT. 


Statutes.  ' 

SULS&4GiiL 
4.  c.  27.  «.  3G. 
Rval  and 
mixed  actions 
abolished 
except  for 
dower,  quare 
impedit,  and 
«yectiDenL 


By  sect  36.  no  writ  of  right  patent  (1),  writ  of  right  quia  dominus  lemiiit 
curiam,  writ  of  right  in  capite,  writ  of  right  in  London,  writ  of  right  doie, 
writ  of  right  de  rationabili  parte,  writ  of  right  of  advowson,  writ  of  right 
upon  disclaimer,  writ  de  rationabilibus  divisis,  writ  of  right  of  ward,  writ 
de  consuetudinibus  et  servitiis,  writ  of  cessavit,  writ  of  e8cheat>  writ  of  quo 
jure,  writ  of  secta  ad  molcndinum,  writ  de  essendo  quietum  de  theokMiiis 
writ  of  ne  injuste  vexes,  writ  of  mesne,  writ  of  quod  permittat,  writ  of 
formedon  in  descender,  in  remainder,  or  in  reverter,  writ  of  assize  of  dotcI 
disseisin,  nuisance,  darrein  presentment,  juris  utrum,  or  mort  d'ancettoi^ 
writ  of  entry  sur  disseisin,  in  the  quibus,  in  the  per,  in  the  per  and  cai,  or 
in  the  post,  writ  of  entry  sur  intrusion  (2),  writ  of  entry  sur  alienation  dom 
fuit  non  compos  mentis,  dum  fuit  infra  statem,  dum  fuit  in  prisona,  id 
communem  legem,  in  casu  proviso,  in  consimili  casu,  cui  in  vita»  for  cui  il 
vita,  cui  ante  divortium^  or  sur  cui  ante  divortium,  writ  of  entry  sur  abate- 
ment, writ  of  entry  quare  ejecit  infra  terminum,  or  ad  terminum  qui  preteriit 
or  causa  matrimonii  praelocuti,  writ  of  aiel,  besaiel,  tresaiel,  coainaget  or 
nuper  obiit,  writ  of  waste,  writ  of  partition,  writ  of  disceit,  writ  of  quod  a 
deforccat,  writ  of  covenant  real,  writ  of  warrantia  charts,  writ  of  caria 
claudenda,  or  writ  per  quae  scrvitia,  and  no  other  action  real  or  miud 
(except  a  writ  of  right,  of  dower,  or  writ  of  dower  unde  nihil  habet*  or  i 
quare  impedit,  or  an  ejectment),  and  no  plaint  in  the  nature  of  any  sock 
writ  or  action  (except  (3)  a  plaint  for  frecbeuch  or  dower),  shalt  be  brought 
after  December  3h  1834*. 


TuiKGS 
FOa  WHICH 
QUAHR  iMn- 

Drr  MAT  BI 
■aoUGUT. 


Free  cliapvl 
held  hy  the 
king*s  pater.t* 


3.  Things  for  which  Quare  Impedit  may  be  brought. 

Quare  impedit  lies  for  a  church,  an  hospital,  or  a  donative :  and  the  writ 
must  be  quod  permittat  ipsum  preesentare  ad  ecclcsiam,  but  the  plaintiff 
must  set  forth  the  special  matter  in  his  declaration. 

By  the  equity  of  the  Statute  of  Westminster,  it  lies  for  prebends,  cbapd% 
or  vicarages  (4) ;  but  in  the  case  of  a  prebend,  it  must  have  been  brought  is 
the  county  where  the  cathedral  was,  and  have  been  pnesentare  ad  praebeD* 
dam,  or  if  of  a  vicarage,  it  must  be  praesentare  ad  vicariam.  (5) 

This  suit  lies  also  for  a  free  chapel  held  by  the  king's  patent ;  or  by  aaf 
person  who,  by  the  king's  licence,  makes  a  parochial  church  presentable* 
In  the  case  of  a  prerogative  turn,  the  writ  is  general,  quas  ad  nostitft 
donationem  spectat;  and  though  the  declaration  be  ad  suam  donatione* 
spectat  jure  prerogative,  yet  that  is  no  variance.  (6) 


( 1 )  Writ  of  right  patent  :  —  AVherc  this 
writ  will  still  lie,  a«  in  the  cases  provided 
fur  in  Kcct.  3H.,  the  demandant  must  in  his 
count  allege,  and  by  his  evidence  prove,  a 
seisin  in  his  ancestor  within  sixty  years, 
Dumxday  v.  Jlughtn  {Bart.\  3  Bing.  N.  C. 
-t3y.     -1  Scott,  tf09. 

(2)  Writ  of  etdry  sur  intnwon  : — Vide 
Piercy  v.  Gardner,  3  Bing.  N.  C.  748.  4 
Scott,  512. 

(3)  £xr«p<.*— Where  a  bill  in  equity  is 


brought  on  such  a  judgment,  to  contrt 
errors  in  it,  a  demurrer  will  be  allowcdi  ■ 
more  than  twenty  years  have  elapsed 
the  right  to  the  property  accrued. 
V.  BurlingUm  (  Lord),  1  Jurist,  376. 

(4)  Hex  V.  Staffortl  (^Marqwtof),  3  T.  *• 
CA9,  1  Inst.  344.  (a).  2  Rol.  Abr.  Pn- 
frntment  (A),  380.  pL  2. 

(5)  Merricke*M  cast^  Dyer,  194.  (a). 

(6)  Rex  ^  Reg.  t.  Londm  {Bii^  ^ 
2  Salk.  559. 


QUAKE  Un'EDlT. 


♦.  What  a  sufficient  Seisin  to  maintain  Quake  Imp£dit.         ^ 
A  pUintiff  muaC  show  an  actual  seisia  to  Tnaintain  quare  impeilit,  aad   t 

a  presentment  by  himaetl',  his  ancestor,  or  some  person  under  wliom 
ctuims. 

A  prewntation  is  always  necessary  to  maintain  tliia  action,  except  in  some    I 
(pecial  c&se» ;  a>  if  a  man  found  a  church,  and  before  he  presents  be  is  " 
distoibed,  be  may  maintain  a  quare  inipedit  without  proving  a  presentation, 
bf  showing  the  special  matter. 

«~'  a  church  have  been  appropriated  time  out  of  mind,  and  the  appro-    \ 
(ion  be  dissolved,  so  that  the  church  reverts  to  the  heir  of  the  first  '' 
ider;  he  may,  it'  he  be  disturbed,  show  the  special  matter,  aud  main-   o 
a  quare  impedit,  without  showing  a  presentation.  (I) 
k  presentment  by  lapse  by  the  ordinary  is  a  sufficient  seisin.  ^ 

rthe  grantee  of  the  next  avoidance  present,  and  if  then  the  heir  of  the  ^ 
Blor  grant  tht  next  subsequent  avoidance,  that  presentment  is  sufficient 
tile  second  grantee,  because  the  presentment  of  the  grantee  of  the  next 
idaiice  is  sufficient  for  (he  grantor  and  his  licirs.     If  a  tenant  for  years    £ 
Hnt  during  the  term  (2),  or  if  a  lessee  for  life,  or  a  teDant  at  will,  or  ^ 
j_inlittn  during  the  wardship  present,  that  is  sufficient  for  the  person  in 
rtvfraion.  (3) 

A  pi«$entment  by  the  bishop  as  patron  is  sufficient  for  the  king  to    1 
nuintsin  quare  impedit  to  the  church,  when  tbe  temporalities  come  into  the 
!        bads  of  the  king  by  the  vacancy  of  tiie  bishopric,  aud  a  presentation  by  the 
[itbeT  b  sufficient  for  the  wife  of  the  son,  tenant  in  dower  thereof;  and 
•Iw  for  the  second  husband  in  right  of  the  wife. 
It  ii  not  competent  for  the  bishop  to  dispute  the  title  of  the  patron,  at  least    ' 
I        berur<;collation(4):  thus,  where,  in  quare  impedit,  the  count  stated  that  the   ,' 
phintiS'  was  admitted,  &c  into  the  rectory  of  S.  L.,  and  so,  being  incumbent  ti 
|>f  the  church,  afterwards  occepted  and  was  admitted,  &c.  into  the  vicarage  of  f 
0.?.,  the  vicarage  and  rectory  being  respectively  each  of  them  a  bene-  t 
ficc  with  cure  of  souht ;  whereby  it  then  and  there  belonged  to  the  plaintiff 
I        >s  patron  to  present  to  the  church  of  >S.  L.;  and  that  he  did  present  to  the 
I        l*l«  bi»hop  one  W.  B.,  a  lit  person  in  that  behalf,  but  the  bishop  refused  to 
I        ulnil  him.    The  defendant  (the  bisliop)  pleaded,  that,  before  the  church  of 
L     S,L.  became  vacant  after  the  plaintiff  accepted  and  was  admitted,  il-c  into 
H     Ike  vicarage  of  0.  P.,  as  in  the  declaration  mentioned,  and  before  the 
^k    pUiotiff  presented  W.  B.  in  the  declaration   mentioned,  the  plaintiff  eon- 
^t  ftyed  10  one  J-  H.  the  advowson,  &c.  in  S.  L.:  —  It  was  held,  first,  that 
^B  the  plea  was  bad  on  demurrer,  for  that  it  was  not  competent  to  the  bishop 
^P  to  diipute  the  title  of  the  patron,  at  least  before  collation.     Secondly,  that, 
r   biTiHd  the  Brst  living,  it  was  not  necessary  that  it  should  appear  on  the 
W  rif  the  count  that  it  was  of  Ihe  value  of  SA  a  year,  or  more,  in  the 
^|»  books.     Thirdly,  that  the  patron  being  himself  the  incumbent,  no 
•Wtence  of  deprivation  was  necessary  to  render  the  first  living  void. 

<4)  Apptrlts  iatrlt)<i.  HeTtford  {BiAop 
if),  -3  ta.  &Sc.  102.     a  Bidg.  681,      ffal. 
1-tt  imptou.  pi.  i;i3.  ,on  (Ckrk)  v,    Com  (Cfcf*J.  I  U.  &  Ad. 

(3)  Biv.  Quart  Imptdil,  pi.  1 39.  538, 
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What  a  Rurri- 
CIENT  Ski^ix 

TO  MAINFAIS 

Ql'aiir  iMrc- 

DIT. 

Where  the 
donee  of  a  do- 
native is  dib* 
turbed. 


KvinENCE  OP 
ilTLE. 

Surrender  cf 
liviiiiTK  hy  n 

bisliop  to  tlic 
Cronru. 


A;»rccmci»t  by 
the  Cro«'ii  to 
f^rant  certain 
livliigv. 


Recognition  of 
ancient  grant 


Collation  to  a 
livin;;  at  a  par- 
ticuUr  time. 

Ketunis  made 
by  a  bisLcp  to 
writs  from  the 
cichef]tier. 


Original  cnlla- 
tiim  from  the 
rtf};inry  of  the 
biUiopric. 


It  would  seem,  that  if  the  donco  of  a  donative  be  disturbed  after  ad- 
mission, a  mandamus  will  lie  to  restore  him,  the  right  being  mirelr 
temporal,  and  the  remody  by  trespass,  ejectment,  or  money  had  and 
received,  not  being  specific ;  but  if  quarc  imped  it  will  lie  by  the  disturbed 
donor  or  donee  after  admission,  a  mandamus  will  not  be  granted,  as  it  is  a 
general  rule,  that  the  Court  never  grant  a  mandamus  where  there  is  another 
specific  remedy  at  law.  (1)  Xevertheloss,  a  distinction  may  perhaps  be  taken 
between  the  case  where  the  donee  had  been  in  j)Ossession  prior  to  the 
institution  of  a  stranger's  clerk,  and  where  a  presentation  had  been  maue 
by  a  stranger  bi^fore  the  donation  ;  and  it  might  be  contended  that,  in  tfae 
latter  case,  a  quare  imped  it  is  the  proper  and  peculiar  remedy. 

In  a  quare  impedit,  where  the  Bishop  of  Derry  claimed  the  rijrlit  of 
patronage  of  a  living  in  the  county  of  Londonderry,  which  was  witliin  the 
dioc€*se  of  Derry,  a  surrender  made  by  a  former  bishop  to  tlie  Crown,  of 
all  the  livings  in  that  county,  was  tendered  in  evidence.  This  surrender 
was  coupled  with  a  grant  by  the  Crown,  dated  two  days  afterwanls,  of  the 
livings  which  had  been  so  surrendered.  Taken  together,  these  docuiuenti 
were  held  to  be  admissible  in  evidence ;  and  as  the  irrant  recited  tiiat  all 
the  livings  in  the  county  had  anciently  belonged  to  the  see,  such  evidence 
was,  for  the  purpose  of  proving  the  title  of  the  bishop,  received  as  an 
admission  by  the  Crown  of  that  fact.  (2) 

Before  the  date  of  the  grant,  the  Crown  had  entered  into  articles  of 
agreement  with  persons  now  rt'presented  by  the  governor  and  assistant*  of 
the  Irish  Soeietv,  to  crant  to  them  the  livings  in  the  countv  of  which  the 
living  in  question  was  named  as  one:  —  It  was  held,  that  this  agreement  did 
not  prevent  the  grant  from  being  receivable  in  evidence,  however  its  wlue 
might  be  thereby  af!Vcted.  (3) 

Two  letters  from  the  Crown  to  two  successive  bishops  of  Derry,  dii"ectinj; 
them  to  perform  the  covenants  and  directions  contained  in  the  grant,  vere 
tendered  in  evidence  as  recognitions  by  the  Crown  of  its  previous  grant:— 
It  was  also  held,  that  they  were  ailini>sii;!e  for  this  purpose,  (t) 

Entries  in  the  books  kept  at  the  First  Fruits  Ofiice  are  admissible  to  sbo* 
the  fact  of  a  collation  to  a  living  made  by  the  bishop  at  a  particular  time.  (3) 

Ueturns  made  by  the  bishop,  in  obedience  to  writs  from  the  c-xchtquiTt 
requiring  him  to  state  i\w.  vacancies  of,  and  ])resentations  ansl  c()llation5to, 
the  livings  in  his  diocese,  are  admissible  in  evidence  as  statements  made  br 
a  public  officer  in  the  discharge  of  a  public  <luty.  Though  such  n-tuni» 
may  contain  statements  of  a  kind  unusual  in  such  documents,  which  state- 
ments were  in  favour  of  the  right  of  the  bishop  who  made  thorn,  they«'^ 
nevorthrless  admissible,  provided  that  tlie  sLitements  are  within  the  scoj* 
of  the  inquiry  in  tlie  writ.  (/>) 

An  original  collation  from  the  registry  of  the  bishopric,  and  appcan:*? 
on  the  face  of  it  to  be  pleno  jure,  is  admis-ibh?  to  show,  that  the  righi 
claimed  ha**  in  fact  bren  exercised.  (7) 


(I)  y.'.j-v.  Ch(Ttrr{Bishyof\   1  T.  11. 

,"/»';.  ;.'  I V.  >■/  fjf.  ru  (  ; 'n-i fj u : \ .  /■ ;.  :;  i» .ii  1 . 

^.;  ».  i\'y    V.   Ii.!j.-:ti    Ltvd    (  C  rj-i.-ral'-m 

o/"  »,  C  l'..r.\,  .'.07. 

{2)  Tin    Irli'k    Sociit'j  V.   iJirr^'  (iJit^iop 


(I)    I')!:!. 
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1  olgeetion  was  taken  that  certain  tlocumciits  tcinlcM'il  ia  evidence  W'mr  a  mrrj. 

"  ~%adiuiiaible  for  a  parliciilar  purpose.    The  Courl  decided  tliat  lliey  „  s,i,sT,iN 

,_  JlilKibl^.     An  exception  was  taken  to  this  decision  :  aud  it  wad  aisu  Qums  Ixn. 

|p'lMt  if  tlie  documents  were  admissible  on  any  ground,  the  exception  ^: 

d  not  be  tuslained.  (1)  Effect  or.m 

D  suok  a  case  a  Court  of  Error  can  only  look  at  the  record,  and  decide  jji"""j|j '"' 

n  tile  piopriely  of  tlie  ruling,  as  therein  stated.  (2)  were  ii»t  od- 


5.  WiiERe  QuARE  Im 


•    DOES   NOT   LI 


=.(3) 


I  The  grantee  of  the  next  avoidance  cannot  have  the  writ  for  &  disturbance  i 
k  k  bishop's  collating  without  a  title,  for  want  of  notice  in  the  life  of  the 
Uitor,  where  the  collation  ivas  before  the  grant;  for  the  grantor  who  had 
igbt  to  a  <]uare  inipedit  had  but  one  thing  in  action  which  could  not  be 
nied  over,  as  nemo  poleat  alicui  transferre  aliquod  rcmanente  in  actionc ; 
A  tlus  collation  was  good  against  every  body  but  the  true  patron,  and 
dbegoodagniust  him  but  for  the  default  or  notice,  for  which  the  patron 
1  remedy,  but  not  his  grantee.  (4^)  For  although  a  collation  is  but  a 
Wision  for  the  ceiebralion  of  divine  service,  and  no  plenarty  by  collation 
i  be  pleaded  against  the  true  patron,  yet  a  plenarly  by  collation  did  at 
I  law  put  him  who  had  a  right  to  collate  out  of  possession.  (5) 
^ncrtbrleM  executor^t  may  have  a  quare  inipedit  for  a  disturbance  in 
tiie  tine  of  tlie  testator  by  the  equity  of  stat.  4  Edw.  3.  c.  7- 

ir  there  be  a  presentment  to  an  appropriation  by  a  stranger,  anil  Ihe 
tWik  he  inducted,  yet  tlie  patron  of  the  appropriation  cannot  have  a 
fuit  impedit,  because  he  cannot  be  put  out  of  possession.  (BJ  Nor,  aa 
>t  I)  Mid,  docs  it  lie  of  an  archdeaconry,  as  it  is  not  local,  but  only  a 
■Utler  of  function;  but,  on  the  other  hand,  an  archdeacon  has  locum  in 
<ioro.  (7) 

Jnilginent  on  demurrer  was  given  for  a  defendant  who  was  patron  of  a 
'i'iiiB  nhen  a  fine  bad  been  levied  and  where  no  entry  had  been  made  to 
"Kill  it,  bccnuse  the  parties  lo  the  fine  had  nothing  in  tlie  advowson.  (S) 


ft,  Bt  whom  OB  ACAi:<sT  wHO\f  QuAne  Imi-edit  lies. 

Qnue  impedit  is  a  possessory  action,  and  m&y  be  brought  by  the  king  _.. 
figlit  of  his  crown,  or  on  a  title  by  lapse  by  a  common  person,  or  ''y    g    ,).    /■ 
K*fn!  who  have  the  name  title,  or  by  an  executor  or  ndministrntor, 


--  — ,.._n  the  action,  1; 
fw  by  him  who,  being  in 

luriKdinthe  presentation: 


there  must  be  a  disturbance.    It  then    Mun  W  liy 
'      church,  i«  'i:--  '"'"  "i'" '-  '" 


8  by  a  purchaser  who  may  allege  n  prcaeutntion  „\  ad™ 


W  ruliamtt,  HOT— UH. 

«]  rivltar-iaiK,  S  Co.  K)2.  (n), 

{i)  Asonn  tat,  G  ibiil,  r>0. 


(C>  Smahrood    V,   Corotlry  (Bitliop  of), 
Cro.  Eli*.  aiT. 

(7)  Ibid.  HI.  307. 

(N)  IfuAiFfit  V.  Utaulaf  (Bttitip  of),  i 
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By  wiiom  or 
aoaimst  whom 
Quark  Tx- 
pidit  lies. 


'Where  the 
patron  must 
lay  the  last 
presentation 
in  Ills  ancestor. 


Where  there  is 
an  usurpation 
in  the  time  of 
the  vacancy  of 
the  bishopric, 
archdeaconry, 
or  rectory. 

One  coparcener 
upon  an 
agreement  to 
present  by 
turns. 


Husband  dis- 
turbed in  pre- 
senting to  an 
advowskin 
which  he  lias  in 
right  of  his 
wife. 


in  him  from  whom  he  purchased  the  same  (1) ;  by  the  grantee  of  the  Best 
avoidance  against  the  patron  who  granted  it  ('2) ;  by  a  husband,  whn 
the  church  of  his  wife  becomes  void  during  the  coverture ;  by  an  infint 
claiming  by  descent,  during  his  minority,  notwithstanding  hit  ancestor  po^ 
chased  and  never  presented  to  the  advowson  (3);  or  a  feme  eovert  after  the 
death  of  her  husband ;  by  the  chapter  against  the  dean  of  their  sevenl 
possessions  ;  or  by  an  executor,  for  a  disturbance  in  the  time  of  the  testator. 

If  a  stranger  usurp  upon  a  tenant  for  life,  by  the  courtesy,  in  dower,  is 
tail,  or  upon  tenant  for  years,  by  demise  of  the  ancestor,  ^hc  heir,  if  he  be 
disturbed  on  the  next  avoidance,  may  present,  or  may  bring  his  qnire 
impcdit,  in  which  he  must  lay  the  last  presentation  in  his  ancestor,  and  pM 
over  the  usurpation,  because  by  the  Statute  of  Westminster  it  is  to  be 
counted  as  none  to  this  purpose. 

So  if  there  be  an  usurpation  in  the  time  of  the  vacancy  of  the  bishopric^ 
archdeaconry,  or  rectory ;  in  all  these  cases  the  usurper  has  gained  tbe 
inheritance  by  wrong,  and  the  statute  will  not  revest  the  right,  but  oolj 
gives  a  possessory  action  to  remove  the  incumbent.  (4) 

One  coparcener,  upon  an  agreement  to  present  by  turns,  may  have  fin 
action  against  another  coparcener,  who  disturbs  her  in  presenting  in  bff 
turn  (5) ;  and  if  a  clerk  donative  be  disturbed,  the  patron  may  have  a  qmre 
impedit  of  the  church  donative,  and  the  writ  must  say  quod  permitttf 
ipsum  pnesentarc  ad  ecclesiam,  &c.,  and  the  special  matter  must  be  itatod 
in  the  declaration.  (6) 

Where  the  plaintiff  in  a  quare  impedit  claimed  the  second  turn  to  a  liviagt 
but  in  his  declaration  did  not  lay  any  presentation  made  by  him,  or  any  of 
his  predecessors  in  the  second  turn  :  and  also  acknowledged  a  title  ia  tbe 
defendant  to  the  first  turn,  but  did  not  particularly  set  out  the  conveyaoeef 
by  which  he  derived  it:  this  declaration  was  held  to  be  insufficient  to 
maintain  the  piaintifTs  action.  (7) 

If  a  husband  be  disturbed  in  presenting  to  an  advowson  in  right  of  Ui 
wife,  and  die,  the  wife  may  have  a  quare  impedit  of  that  disturbance;  >o 
may  a  guardian  in  socage  of  a  manor  to  which  an  advowson  is  appendtfU 


d)  Rex  V.  Llandoff  (HUhopof),  2  Str. 
1007.  Tuflon  (  Sir  J.)  v.  Timple  (  Sir  A.), 
Vaugh.  7.  Thrtile  v.  Ixmdon  (  Bishop  of),  1 
Hen.  Black.  370\  530. 

(2)  i>  Kol.  Alir.  PrttenfmeHt  {O)^  375. 
pi.  1. 

(3)  2  Inst.  .•358,351).  1  Ibid.  351.  (a). 
Brvkesbye*"  enxe,  Owen,  85. 

(4)  Hot^trMcase,  6  Co.  50.  F.  N.  B. 
34.  (X).  Stanhoji  v.  Lincoln  {Bithop  of). 
Hob.  237. 

(5)  Bro.  Qmare  Impedit,  139. 
(ti)  1  Inst.  344.  (a). 

(7)  Shirebmme  y.  Hitch  (la  error),  1  Bro. 

P.  c.  no. 

In  pleading  a  right  in  copardcner^  to 
prwnt  to  an  advowson  by  turns  it  in  good 
to  state  that  such  right  ariMC  because  they 
did  Dot  agree  to  present.  Thrale  ▼.  London 
{Bishop  if\  1  Hen.  Black.  3"C.;  et  ride 
hex  T.  Stafford  {Marquie  of),fi  T.  11.  640. 

In  quare  impedit  by  a  party  claiming  to 
present  in  the  fourth  turn  in  tlic  right  of 


one  of  four  coparceners,  it  is  nifficicfltlv 
allege  a  presentation  by  the  ancestor,  aodtf 
whom  all  the  coparceners  daioMd.     UImiw 
a  declaration  alleged  that  the  advowioB  bii 
descended  to  the  four  coparceners^  and  tbrr 
not  agreeing  to  present  jointly  on  the  fiiCt 
vacancy,   the   elder  sister   presented:  flii 
afterward^  on   two  subsequent   iracaadw. 
that  A.  B.  and  C.  1).  presented  in  right  of 
the  second  and  third  sisters  rcspectivei j : — 
It  was  held,  that  it  was  to  lie  presumed,  thrt 
those  presentations  were  by  right  and  wan 
by  usurpation,  and  therefore  did  not  tan 
the  estate  of  the  coparceners  into  a 
right ;  and  that  quare  impedit  wi 
able  bv  a  grantee  of  the  fourth 
(  Gy/ly  v.    Exeter  (^Bishop  of),    lO  B.  &  C 
584.     2  M.  &   P..  276.)      It  was  likeviM 
held,   that   it    was    not    necessary  fbr  ibt 
))laintiir,  claiming  to  present  in  tbe  iBUfth 
turn  in  right  of  the  youngest  sister, to  shov 
that  the  presentations  in  tbe  tumf  of  tke 
other  sisters  were  made  by  light.    Ibid. 


QITARE  DIPEDIT. 

his  own  name,  though  he  cannot  make  any  account  for  it,(l)  IT 
fte  ancestor  KuiTer  a  person  to  appropriaU:  the  advowson,  and  die  after  the 
lis  mouths  pass,  and  that  the  heir  Buifcr  anothar  six  months  to  pass,  he  maj* 
fmait,  and  can  maintain  quare  inipedit.  (2) 

If  there  are  distinct  patrons  and  incumbents,  so  that  the  church  is 
Jhided  into  moieties,  the  (juare  impcdit  must  be  prsesehlare  ad  medietatem 
tadesJK :  but  in  such  case  it  may  also  be  proEseutare  ail  ecclesiam,  because 
dw  half  is  but  as  one  church  to  him  (3) ;  and  if  the  right  of  nomination  be 
in  one,  and  Uiat  of  presentation  in  another,  the  quare  impedit  will  lie  by 
the  peraon  having  tlie  nomination  against  th«  person  who  has  the  presen* 
Istion  and  obstructs  the  right.  ()') 

So  where  there  are  distinct  patrons  of  an  advowson  in  one  and  the  same 
chnrch,  as  where  one  has  the  first  portion  and  another  the  second,  he 
oho  is  disturbed  may  have  a  quare  impedit  prmsentare  to  such  a  part;  but 
ke  most  declare  that  he  was  seised  of  the  advowson  of  that  part,  and  not 
allege  that  he  was  seised  generally;  for,  if  he  do,  the  action  will  abate, (5) 
If  there  arc  several  pluntiffs,  and  they  var^  in  title,  the  writ  abates. 
If  tenants  in  common  make  composition  to  present  by  turns,  the  plaintiff 
in  his  count  must  mention  the  composition  before  it  is  executed ;  and  in 
eittj  case  where  the  plaintitf  shows  a  right  to  present  by  turn,  he  ought 
Rgulariy  lo  show  how  such  a  right  commeoced,  whether  by  prescription, 
campwition,  or  otherwise  (6) ;  and  it  may  commence  between  parceners, 
joinl  tenants,  and  tenants  in  common,  by  record,  or  by  deed.  (7) 

If  a  person  grant  that  the  grantee  shall  name  a  clerk,  and  that  the 
tnwtor  shall  present  him  to  the  ordinary,  the  grantee  may  sue  the  patron. 
But  if  he  grant  that  the  grantee  shall  name  two,  and  that  he  shall  present 
ODe,  then  the  grantee  cannot  sue  the  patron,  as  he  has  his  election.  (8) 

Where  ui  quare  impedit  the  defendant  pleaded  that  one  M.  O.,  under  whom 
Iw  claimed,  being  seised  in  fee  of  one  moiety  of  the  advowson  topreseut  to  one 
lUD  in  every  two  turns,  presented  one  J.  O.,  in  her  proper  turn  ;  that  the 
tkureh  being  afterwards  vacant,  one  J.  W.,  under  whom  the  plaintiff 
dumed,  presented  in  his  proper  turn;  that  tlie church  being  again  vacant, 
li«  plaintiff  presented  i  and  that  the  church  lieirg  a  fourth  time  vacant,  it 
litlonged  to  the  defendant  to  present;  on  demurrer  to  this  plea,  the  Court 
Bf  Common  Pleas  held  that  the  defendant  had  not  shown  a  title  lo  pi 
Wcshe  had  not  shown  whether  the  third  presentation  was  by  usurpation  or 
"J»greement,  and  that  it  could  not  be  presumed  that  the  defendant  was  en- 
titled to  present  in  the  first  and  fourth  turn,  and  the  defendant  in  the  second 
ImI  third,  since  the  plea  averred  that  M.O.  had  presented  to  the  first  turn 
U  hti  proper  turn,  and  J.  W.  in  his  proper  turn,  (9) 

[1}  Bra  Baraii  aad  Tone,  3S. 

(1)  SmiOt'i  nur.   10  Co.  I3G. 
^■.Sitnd.  I(H.     ITiMnptU-ifiut 

(4)  Ra  X.  SUiffiird  iMarquU  of),  3  T. 
K.SSI.      Ha»L50C.  (It). 
(J)  fi«  T.  Stuffiird  {mignU  n/).  3  *1'. 

R-sw. 


SeveiHl  plain, 
lifi  who  laty  ' 
in  tbeir  titles. 
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Er  wiiow  o\  If  tiic  dolay  of  presentation  arise  from  the  bishop  alone,  a*  npon  a  pre- 
<::  a:.:  Ui-  tc'iice  ot'  iiicaiiacitv,  or  the  like,  then  ho  only  is  named  in  the  writ;  but  if 
iciiiT  UL».  there  be  another  presentation  ^et  up,  then  the  pretended  patron  and  his 
\cAis«NT  w'ioM  ^^^^^  ^^^  ^^^^  joinetl  in  the  action  ;  or  it  may  be  brought  against  tlie  patron 
c^i-ARK  Imk-     and  clerk,  leaving  out  the  bishop;  or  against  the  patron  only. 

But  it  is  most  advisable  to  bring  it  against  all  three ;  tor,  if  the  bithop 
b(^  left  out,  and  tlic  suit  be  not  determined  till  the  six  months  are  past,  tbe 
bishop  is  entitled  to  present  by  lapse,  as  he  is  not  a  party  to  the  &uit(l); 
but  if  lie  be  named,  and  there  has  been  a  disturbance  before  the  actioii,  no 
lapse  can  possibly  accrue  till  the  right  is  determined.  (2)     If  the  patraa 
be  left  out,  and  the  writ  be  brought  only  against  the  bishop  and  the  clerl^ 
the  suit  is  of  no  effect,  and  the  writ  will  abate  (3),  for  the  right  of  tk 
patron  is  the  principal  question  in  the  cause.     If  the  clerk  be  left  oo^ 
and   has   received  institution  bi.'fore   the  action  brought  (as  is  sometimi 
the  case),  the  patron  by  this  suit  may  recover  his  right  of  patronage,  but  mC 
the  present  turn  :    for  he   cannot  have  judgment  to   remove  the  clerk, 
unless  he  be  made  a  defendant  and  party  to  the  suit,  to  hear  what  he  cu 
alU  £;o  a'zainsL  it.     For  which  reasons  it  is  ahvavs  safer  to  insert  all  three 
in  i\u\  writ. 

Nevertheless,  where  the  patron  is  not  disturbed,  and  has  no  prejadiee  bf 
the  suit,  it  may  be  against  the  incumbent  alone;  as  in  quarc  inipeditbf 
simony  of  the  incumbent.  (\f)  So  in  quare  imped  it  by  him  who  had  tbe 
nomination  to  a  church  in  the  presentation  of  an  abbot,  which  came  totlie 
king,  and  he  presented  a  clerk,  without  any  nomination,  the  quare  impecfit 
was  against  the  incumbent  alone,  as  the  king  cannot  be  a  disturber.  (5) 

It  was  formerly  doubted  whetlier  the  ])atron,  who  is  the  disturber,  onght 
to  bo  named  in  tlie  writ,  as  the  naming  him  seems  immaterial ;  be^des  that 
the  incumbefit,  w  ho  is  the  disturber,  is  always  in  possess^ion,  and  is  ct^ilj 
known  ;  but  it  may  be  difficult  to  find  out  who  presented  him ;  but  it'  the 
patron  be  not  named  in  the  writ,  the  incumbent  may  ]ilead  it  in  tibatement, 
tiiough  tlie  ordinary  cannot  have  that  plea,  because  his  acts  do  nut  depend 
on  the  patron's  rights.  (f>) 


CosM.  7.  Costs. 

Slat. 4  Sc  r>  Dy  stat.  4&  5  (Jul.  k  c.  "9.  in  all  actions  of  quare  impedit,  where  a  wr- 

Gul.  4.  c.  1)9.      jjjjjj  j^lmll  pj^^^  fQj.  l\^^,  plaintiff,  in  addition  to  the  diunages,  he  shall  baw 

judgment  to  recover  his  full  costs  against  the  defendant  therein,  tobea^ 
sessed  and  levied  in  the  same  manner  as  costs  in  ]}ersonal  actions;  and  if 
in  any  such  action  tlie  plaintiM'di>eoiitinue  or  be  nonsuited,  or  a  verdict  be 
had  ugain-it  liim,  the  defendant  can  have  judgment  to  recover  his  full  cost* 
and  charges  against  the  plaintiff. 

(1)   I.tmci?Atry.  I.owr^  Cro.  Jac.  OfJ.  (.')  DviT,  4S.  (a>. 

(•J^   L'n.h'nal  V.    y.^.k  {Archbhhnp  of),  (G»    i:'lr:»  (Sir    //'.)  v.  }-.ii-A  (JrtS^^ 

Uu!..  L'Ol.  of  !,  i  l«l».  :'l'f.      iirUkhcnd  v.  }\trk(Ar«^' 

(;>)    Eirin  (>'ir  I/*.)  v.   Vorh   {AnLliihop  */*»•/)   <..'),    il)i:l.  t;(M).         .Siiri.V  ^^■|>  6'.)  *• 

of ),  ibiil.  'Mj.  Tuorat.f,  Cro.  Jac.  CJl. 

{l)  Ji  X  V.  Vork  {Atx\ll$iiop'>f),  '^  Ia'V.  IG. 
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A  buhopi  defendant  iu  qiiarc  impedit,  who  fails  upon  demurrer,  may  be   ' 
(xcnpted  from  costs  by  ceriiflcalc  of  the  Court,  under  slat.  4  &5Gul.  4.  c.39.  ^ 
Thasin£tfimrrf*v.£'re/(T(BwA(;po/')(l)Clii(;f  JuBticeTiudal  observed,  "1  t 
tbink  this  rule  must  be  discharged.  The  cArlier  statute,  H  &  4  Gul.  4.  c.  42.,  ' 
gim  costs  to  the  Bucceasful  party  upon  a  judgment  on  denmrrertin  all  actions.  ( 
It  is  cinr,  therefore,  that  qunreinipcdit  is  included.    Then  comes  the  statute  * 
4ft  2  Gul.  4.  c.  3(l>,  which  in  the  enacting  part  gives  the  plaintiff  in  quarc 
impedit  his  costs  where  he  succeeds  upon  vcrd  ict,  and  the  defendant  upon  a  ( 
noMuit  or  discontinuance ;  provided*  that  no  judgment  for  costs  shall  be  had 
against  any  archbishop,  bishop,  or  other  ecclesiastical  patron  or  incumbent,  if  j 
ihe  judge  who  shall  try  the  cause,  or  if  there  shall  be  no  trial  by  a  jury,  the  o 
conn  iu  which  Judgment  shall  be  given,  shall  certify  that  such  archbishop, 
febop,  or  other  ecclesiastical  patron  or  incumbent,  had  probable  cause  for 
defending  such  action.' 

"The  question  is,  whether  this  proviso  extends  to  the  former  statute  and 
jnd^enu  on  demurrer,  or  is  limited  to  cases  of  verdict  for  the  plaintiff, 
Whit  is  there  to  limit  it?  the  terms  of  the  proviiio  are  sufficiently  large  to 
conpmhend  judgment  on  demurrer,  and  no  reason  can  be  assigned  for  the 
rotriction  proposed  ;  it  is  as  just  that  the  bishop  should  receive  the  pro- 
tMtioD  of  the  court  on  demurrer  as  on  verdict ;  and  if  so,  why  should  not 
tb  clause  be  interpreted  as  iu  other  cases,  where  there  are  several  statutes 
ia  p»ri  materia  ? 

"Then  as  to  the  question  whether  the  bishop  had  probable  cause  for 
'c&Dding  the  action,  in  a  cose  which  we  took  lime  to  consider,  it  might  be 
Pmnitted  to  the  bishop  to  doubt." 


8.  Practice.  j 

'l*he  writ  of  quare  impedit  lies  only  in  the  Common  Pleas,  except  it  be  ( 
■^'  the  king,  who  can  bring  it  either  in  the  Common  Pleas  or  King's  ' 
"*nch,(2)  It  issues  out  of  Chancerj-,  and  must  be  brought  within  six  months  p 
"**«  the  vacancy  happens,  and  in  the  county  where  the  church  is,  other-  '■ 
^i*"?  pleoarty  is  a  sufHcient  bar  thereto ;  but  except  there  be  plenarty,  there 
*"*»»  not  seem  to  be  any  limitation  to  the  action. 

The   process    in    quarc  impedit  is    by  summons  (3),  attachment,  and    1 
"■•trtas;  therefore,  M'here  the  plainliiF  proceeded  by  summons,  to  which  ^ 
''•liil  was  returned;  then  by  aKachmciit,  which  recited  that  the  defendant  , 
"*d  been  summoned  ;  and  then  by  distringas,  under  which  the  sheriff  was 
**dercd  to  levy  40*. ;  the  proceedings  were  held  to  be  irregular.  (4) 

Where  in  quare  impedit  against  three,  two  of  the  defendants  were  sum- 
atoned  upon  a  writ  returnable  on  the  8th  of  January,  1834,  and  appeared 
"^  tlie  Ilth;  but  the  sheriff  having  returned  niliil  ^  to  the  third  defendant, 
•a  alias  quare  impedit  was  i.ssued  against  him,  returnable  on  the  ISth  of 
April,  1834,  on  which  he  was  summoned  and  appeared.     A  joint  declaraUon 


(a>  Seerl  v.Long,  2  Mod.  2 
(1)  TiirtmSitJ.)y.JcHt,ir 
M,  &  r,  6ili. 
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Practici. 

WTien  de- 
fendants make 
default. 

Summons 
should  be 
tested  the  day 
it  issues. 

The  new  rulen 
do  not  extend 
to  real  actions. 


The  church 
may  be  de- 
scribed with 
an  alias. 

Writ  may  be 
general  and 
count  special. 

When  pleas 
will  be  struck 
out. 


Replication 
when  bad. 


ngainst  the  three  defendants  was  delivered  on  the  10th  Januaiyi  1835 :  it  i 
held  that,  as  to  two  of  the  defendants,  the  cause  was  out  of  court.  (1) 

If  there  are  two  defendants  and  one  does  not  appear  upon  the  fint  i 
tress,  the  plaintiff  can  have  judgment  and  a  writ  to  the  bishop.  (S)  If 
the  defendants  make  default,  there  can  be  judgment  against  alL 

By  Stat  53  Hen.  3.  c.  12.  there  ought,  in  quare  impedit,  to  be  o 
fifteen  to  twenty- one  days  before  the  return.  If  a  longer  period  be  given 
consent,  it  should  appear  by  record.  (3)  The  summons  should  be  tei 
the  day  it  issues,  that  there  may  be  no  prejudice  in  respect  of  lapse. 

The  new  rules  do  not  extend  to  real  actions,  but  {o  such  proceedi 
only  in  which  the  three  courts  of  Westminster  exercise  a  concurrent  ja 
diction ;  but  the  declaration  in  quare  impedit  must  be  delivered  wit 
twelve  months  of  the  return  of  the  writ ;  and  the  tweh'e  months  are  to 
reckoned  from  the  return  day,  and  not  from  the  time  of  appearance  ; 
object  of  this  rule  being,  that  suits  should  not  be  kept  alive  an  unieM 
able  time  after  the  parties  are  in  court  (4) 

The  declaration  must  set  forth  how  the  church  became  void,  U€m 
death,  resignation,  or  deprivation ;  and  it  has  been  held,  that,  in  quaie  i 
pedit,  the  declaration  may  describe  the  church  with  an  alias,  though 
writ  did  not  (5) 

It  has  been  questioned  whether  there  can  be  more  than  one  coont  i 
declaration  in  quare  impedit  (6) ;    but  the  writ  may  be  general,  and 
count  special.  (7) 

In  quare  impedit,  the  plaintiff  in  his  declaration  set  out  his  title  to 
ndvowson,  commencing  in  1603,  and  which  was  principally  founded  ea 
deed  of  1672.  The  defendants  claimed  under  a  subsequent  deed,  ezecof 
by  the  same  party  in  1692,  and  traversed  ever}-  material  allegation  lot 
declaration,  in  forty-three  several  pleas.  The  Court  of  C.  P.  after  a  noun 
and  a  rule  absolute  for  a  new  trial,  rescinded  the  original  rule  to  pki 
several  matters,  and  ordered  twenty- two  pleas  to  be  struck  out,  « 
eventually  confined  the  defendant  to  only  two,  which  went  to  dispute  tl 
validity  of  the  deed  of  1672.  (8) 

Where  in  quare  impedit,  the  plaintiffs  alleged  that  they,  being  t 
majority  of  certain  persons  entitled  under  a  custom,  nominated  W.  C 
and  the  defendants  pleaded,  that  they  were  the  majority,  and  nomimt' 
E.  P. ;  without  this,  that  the  plaintiffs  were  the  majority  :  a  replication,  tb 
the  defendants  did  not  duly  nominate  £.  P.,  was  held  to  be  ill.  (9) 


ErrtcTor 

JlIDGlCBIfT. 


9.  Effect  of  Judgment. 

He  who  has  judgment  in  quare  impedit,  recovers  the  advowson  u  wd 
the  presentment.    But  by  the  very  judgment  absolutely  given,  there  btl 


(1)  Barnfs  v.  JarkMom,  1  Bing.  X.  C\ 
54.5.  ;  Tide  ctiain  Worky  v.  Ltt^  2  T.  U. 
1 12.      Conper  v.  A7«jt,  :J  B.  &  A.  27*2. 

(ti)  2  Iiwt.  12-1,  12.5. 

(n)   lii'id. 

(-1)  Bamen  v.  Jack»on^  iBing.  N.C.  548. 

{5)  SalUhury  (Bishnp  of)  v.  PhUip$, 
1  Ld.  Uaym.  rAiS. 


(€»)  Shejiherdx. Chester iBiahtpaf)»^ 
&  P.  l.SO.    6  Bing.  435. 

(7)  F.  X.  B.  3:1.  (a). 

(8)  Gully  V.  Kxeter  (Bitkop  of\9U 
r.  105.     4  Bing.  525. 

(U)    Harrington  (Earl  of)    v.  Ikit 
(Bithop  vf),  4  Bing.  N.C  77. 
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effect  orthe  judgincnti  tlist  the  incumbent  of  the  church  when  the  writ  was 
brought,  if  named  in  the  writ,  is  actually  removed  ;  but  if  not  named  in  the 
writ,  he  csnDOt  be  removed.  (I)  By  stat.  13  Edw.  I.  c.30.  the  judge  of  nisi 
prius  has  power  (o  give  judgment  immediately  ;  yet  if  he  do  not,  upon  the 
return  of  the  postea,  judgment  may  be  given  by  the  court  to  which  the 
ntara  is  made.  (2) 

Where  in  a  qiiare  impedit  brought  against  A.  and  B,  tenant*  in  common  Judgroentlfy'l 
of  an  advowson,  being  assignees  of  coparceners,  who  would  not  agree  to  ''*''""■ 
present,  A.  suffered  judgment  by  default,  and  B.  died  pending  the  writ; 
it  was  held,  that  this  judgment  was  a  bar  to  another  <]uare  impedit  brought 
by  A.  and  C.  the  representative  of  B.  (in  which  A.  was  summoned  and 
severed)  to  recover  the  same  presentation  ;  but  that  it  was  not  B  bar  to  C.*s 
right  to  recover  on  the  next  avoidance  in  his  turn.  (3) 

If  the  plaintiff  have  judgment,  there  issues  direct  to  the  bishop  a  writ  of  Writ  of  sd- 
idmittendum  clericum*;   if  this  writ   be  disobeyed,  the   plaintiff  has  liis  ^"n""^"" 
temedy    for   damages   by   quare   non   admisit,  or  after   alias  and  pluries 
idmittendum  clericum  by  attachment  (4-) 

Another  effect  of  a  judgment  given  in  a  quare  impedit  is,  that  he  for  Damigcm 
•bom  the  judgment  is  given  shall  recover  as  well  his  damages,  as  bis  pre- 
•ratment  and  advowson,  by  slat.  13  Edw.  1.  st.  i.  c.  5.  (5) 

By^lat.  SHen.T.  clD.  ifthedefendantbringa  writ  of  error,  and  judgment  Stai.  3  Hew4 
Iw  affirmed,  or  the  writ  be  discontinued,  or  defendant  nonsuited,  the  plaintiff  ' 
"hall  recover  his  costs  and  damages  for  his  wrongful  delay.  By  virtue  of 
(hi*  statute,  the  Court  of  King's  Bench  have,  upon  a  writ  of  error,  awarded 
damages  according  to  the  value  of  the  church  found  by  the  verdict ;  but  as 
Uie  real  dami^e  which  the  plaintiff  sustains  is  only  the  being  kept  out  of 
tile  half  year's  value,  the  legal  interest  on  that  seems  to  be  all  that  he  is 
BQIitled  to.  The  king  can  have  no  damages  in  quare  impedit,  as  he  is  not 
«>ithia  the  statute  of  Westminster.  (6) 

By  stat  4  &  5  Gul.  4.  c.  39.  full  costs  in  addition  to  damages  are  recover-  Stat,  iics 
*l>Ie.  but  no  costs  are  to  be  given  against  au  archbishop  or  bishop  who  had      ^^  *■  ''•  "-m 
l**^bable  cause  of  defence;  but  where  the  defence  is  grounded  upon  former 
P>'cteDtatioDs  or  collations,  it  is  not  to  be  held  probable  cause. 

It  seems,  that  where  the  principal  jury  omit  to  inquire  the  damages,  they  Wni  of  iib 
^*Ji  be  supplied  by  a  writ  of  inquiry.  (7)  quuj. 


10.  Writs  of  Ne  Abmittas,  Quare  Incuwbravit,  and  Jus 
Patronatus. 

With  respect  to  the  writ  of  ne  admittas,  Mr.  Justice  Blackstone  says,  . 
*  Immediately  on  the  suing  out  of  the  quare  impedit,  if  the  plaintiff  suspects  ' 


AdMITTAIi        ^  ^ 
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WaiTs  or  Nk     that  the  bishop  will  admit  the  defendant/'  or  any  other  clerk,  pending  ll: 
Q  *'ii"1**      -  ***'*'  ^®  °**y  ***^'^  *  prohibitory  writ  called  a  ne  admittas,  which  recites  tl 

contention  begun  in  the  king's  courts,  and  forbids  the  bishop  to  admit  an 
clerk  whatsoever  till  such  contention  be  determined. 

*'If  the  bishop,  after  the  receipt  of  this  writ,  admit  any  person,  eve 
though  the  patron's  right  may  have  been  found  in  a  jure  patronalQ 
then  the  plaintiff,  after  he  has  obtained  judgment  in  the  quare  inipedi 
may  remove  tiie  incumbent,  if  the  clerk  of  a  stranger,  b}'  a  writ  of  scii 
facias." 

The  writ  of  ne  admittas  does  not  lie  if  quare  impedit  be  not  dependir 
in  the  king's  courts ;  and  therefore  there  is  a  writ  in  the  register  direct! 
to  the  chief  justice  of  the  Common  Pleas,  to  certify  to  the  king  in  I 
Chancery  if  there  be  any  plea  before  him  and  the  other  judges,  between  tl 
parties :  and  until  this  was  done  the  writ  was  not  granted.  But  the  writ 
ne  admittas  may  be  issued  out  of  the  Chancery,  before  the  king  is  certifii 
that  the  plea  of  quare  impedit  is  depending^  and  then  the  party  grievi 
can  require  the  chief  justice  to  certify.  (1) 

The  writ  of  quare  incumbravit  being  a  real  action,  has  been  abolisht 
by  stat.  3  &  4  Gui.  4.  c.  27. ;  and  it  would  seem,  that  there  is  no  necessi' 
for  a  ne  admittas,  where  all  proper  parties  Iiave  been  made  defendants 
the  quare  impedit;  for  if  the  bishop  be  a  defendant,  no  lapse  can  occ 
pendente  brcvi  (2) ;  [and  if  the  clerk,  then,  though  he  was  admitted  pri 
or  pending   the  quare   impedit,    he   is  removed  by  the   mere   effect 
the  judgment  in  that  action  (3)  ;  and  as  to  any  person  who  lias  been  a 
mitted,  and  is  no  party  to  tlie  quare  impedit,  he  may  be  removed,  uni« 
his  title  be  good,  by  a  writ  of  scire  facias,  founded  on  the  judgment 
quare  impedit.  (4) 

Where  a  person  presents  his  clerk  to  the  bishop  within  the  six  moot 
and  another  presents  his  clerk,  so  that  the  church  becomes  litigious ; 
the  desire  of  the  parties  the  bishop  may  issue  a  writ  called  jus  patronat 
to  inquire  to  whom  the  right  of  patronage  belongs. 

This  writ  may  issue  out  of  Chancery  to  the  ordinary,  who  is  to  mi 

inquisition  thereon,  and  who  should  admit  tliat  person  in  whom  the  right 

found  by  the  verdict,  and  certified  to  be  by  the  commissioners,  although 

be  even  found  and  certified  against  the  true  ])ati'on,  as  the  ordinary  wiii  1 

tints  excused,  and  no  disturber. 

Although  the  Although  the  right  be  found  for  one  party,  yet  the  ordinar}'  mar,  t 

riglit  be  found     liis  peril,    receive    a  contrary  clerk :   but,  according  to  Ilobart,  since 

thebiUto^may  ^®  ^  provision  merely  for  the  good  and  safety  of  the  ordinary,  and  hepK 

tends  doubt,  and  therefore  puts  the  ])ati'on  to  tliis  inquires  charge  an 
delay,  to  satisfy  and  secure  him,  he  ought  to  judge  and  receive  the  der 
according  to  the  verdict ;  for  though  it  be  but  an  inquest  of  office,  lo 
therefore  binds  not  the  patron,  yet  tlie  patron  cannot  impute  distorbuc 
to  the  ordinary,  who  ought  therefore  to  follow  it,  for  to  these  purposes  it: 
final,  and  cannot  be  tried  again.  (5) 
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QtJAEE  IMPEDH 

If  ihe  jury  be  equally  divided,  or  give  a  special  verdict,  or  no  verdict,  ^"t*  or  N« 
or  if  there  be  a  verdict  in  favour  of  each  patron,  in  these  cases,  it  seems,  the    q^,^,,,  i,cuji- 
bishop  (iDssmuch  as  he  has  done  his  duty)  can  refuse  both,  without  sub-  bkxtit,  and 
jecling  himself  either  to  an  action  on  the  case,  or  to  the  peril  of  beiog  „jiu 

deemed  a  disturber,  (1)  

If  the  bishop  please,  he  can  inquire  of  the  right  of  every  person  that  y-'^"""  'he 
presents  a  clerk  to  him,  by  awarding  a  jus  patronalus  before  he  admits  jividei      '  ' 
bis  clerk  ;   and  if  in  smrh  case  it  be  found  that  a  stranger  have  the  right-   Bisho|>can  in 
■Dd  that  be  present  in  six  months,  the  ordinarj- must  admit  his  clerk;  but  my  msc award 
If  he  let  the  six  mouths  pass,  the  ordinary  is  obliged  to  admit  the  clerk  l^.*!!!     '"" 
'Of  the  disturber,  and  is  thus  barred  of  the  benefit  of  lapse.  (2) 

The  following,  according  to  Dr.  Watson,  is  the  mode  of  proceeding,  when  Mode  of  pro- 
jus  patronatus  is  awarded :  —  "  The  bishop  doth  proceed  either  by  hira- 
*Hr,  or,  and  tliat  more  usually,  by  a  eommission  made  under  his  seal,  to 
oeruin  persons  as  best  pleaseth  him.  If  by  coumission,  then  it  is  done 
after  tliis  manner  :  the  bishop  doth  appoint  to  sit  in  the  void  church  on  a 
cntain  day,  and  doth  decree  a  monition  against  the  patrons  presenting,  oud 
the  clerks  presented,  to  he  present  there  at  the  day  appointed  to  see  ths 
proceedings.  Also  the  bishop  is  to  decree,  and  send  forth  a  public  edict 
■gsin^t  all  having  or  pretending  to  have  an  interest  or  right  of  presenting 
'4o  the  vacant  church,  on  the  day  and  at  the  place  appointed,  to  show  their 
»»eH  *c.  Aotl  this  public  edict  is  to  be  affixed  to  the  door  of  the  void 
cbttrch  in  time  of  divine  service.  And  against  the  day  of  appearance,  certain 
-Mlicles  ore  to  be  prepared,  which  are  to  contain  the  particulars  about  which 
le  jury  are  to  inquire;  vis,  I.  Whether  the  church  be  void,  and  how  it  be- 
inic  void.  2.  Who  presented  at  the  last  preceding  avoidance,  and  to  thc- 
two  foregoing  avoidances.  3.  Whether  the  persons  presenting,  presented  in 
their  own  right,  i.  In  whom  the  inheritance  of  the  advowson  is,  and  who 
"oghl  to  present  to  the  void  turn.  5.  Whether  any  of  the  clerks  presented 
*»e  known,  or  suspected  to  be  guilty  of  any  crime,  rendering  him  incapable 
^1  odmission  to  the  said  benefice,  as  heresy,  simony,  &c. 

"  At  the  day  appointed  for  this  inquiry,  the  person  or  persons  executing 
)e  aforesaid  mandates  or  citations,  are  to  make  oalh  of  the  due  execution 
icreof,  or  the  eseculion  of  them  may  be  ecrlified  on  the  back  of  the 
Loilale,  which  must  be  done  under  some  authentic  seul,  viz.  of  the  arch- 
umissary,  or  rural  dean  ;  against  which  day  the  bishop  is  also 
B  jury  for  this  purpose,  by  way  of  citation,  which  jury  is  to 
ist  of  Bis  clerks  and  sis  laymen  that  live  near  to  the  void  church,  and 
:o  (he  parties  cited,  and  those  of  the  jury  are  to  be  publicly  called  ;  and 
any  of  the  jury  appear  not,  being  duly  suranioned,  they  may  be  punished, 
the  clergymen  by  sequestration,  the  laymen  by  excommunication, 
id  to  compelled  to  appear ;  but  lest  any  fail,  it  is  beat  to  summon  more 
number  of  twelve,  for  that  more,  if  the  judge  think  fit,  may  be 
■**umof  thejury,  provided  that  there  be  an  equal  number  of  the  lay  and 
''*rBy.  And  if  others  cited  appear  not,  they  are  to  be  pronounced  cun- 
and  the  proceedings  are  to  go   on,  however,    and  in  pcetiiin 
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r^nimnacis  if  'hem.  who  >io  not  appear.  If  six  clergy  and  six  laymen 
iOTi*-ar  ~n  le  it  "iie  ;my.  which,  ia  the  competent  number,  they  are  to  be 
*wom  raiiai'iult-  to  niiuire  of  die  articles,  and  in  swearing  them,  first  a 
:iers.  'hen  i  avman  is  tn  be  :»wom,  till  a  jury  of  twelve  be  made  up.  The 
'\xr-  K-!Q^  -mpantr'Iei.  zixe  articles  to  be  inquired  of  are  to  be  publicly 
npaa  ma  leiiv'-red  :o  ±em.  and  then  the  parties  or  their  counsel  are  to  set 
'orrn  -aeir  nien^B  or  ddes,  and  produce  their  evidences  to  prove  them. 
'•V'len  -ne  ^urues  and  their  counsel  have  been  fully  heard,  the  jury  may 
nve  'ntrir  ''eniict  at  any  time  the  same  day,  or,  if  the  cause  be  doubtful, 
•ziv  uaz»*  nay  uhmihi  them  a  longer  time  to  consider  of  the  matter,  and 
k&^:rx  uMi  X  ;3iace  where  they  shall  give  their  verdict."  (1) 

A:^er  a  veniicc  found  in  jus  patronatus,  for  the  patron,  the  patron  must 

UTiin  rv^<(ue<c  rJie  bishop  to  admit  his  clerk,  otherwise,  if  the  church  lapse 

ix'ttr  M.\  tnonths  the  bishop  may  collate.  (2)     But  the  Year  Book  of  34* 

Heu.  ".    \-2  {'i^  )  :^tes  that  the  clerk,  and  not  the  patron,  is  to  make  the 

r^iiue^.     The  church  may  become  again  litigious,  if,  after  a  verdict  given 

upon  a  jus  patronatus*  another  clerk  is  presented  by  a  patron,  whose  right 

was  HOC  discussed  in  the  jus  patronatus,  before  admission  is  requested  of 

aiiv  clerk  by  him*  for  whom  the  verdict  was  found.     In  this  case  a  new  jus 

pacroiiacus  upon  request  must  be  awarded.     But  if  one  have  presented,  and 

his  title  be  found  upim  a  jus  patronatus,  and  then  requests  the  bishop  to 

have  his  oIiTk  admitted,  and  afterwards  another  presents,  in  this  case  it  will 

be  expedient  for  the  bishop  to  admit  the  clerk  of  him  for  whom  the  verdict 

was  fuuud.  {$) 


KATES  (CHURCH).  (4) 


I.    (ilCNKKALLY,   p.   Il*i8. 


tf.  Who  tan.  ok  cannot,  make  a  Kate,  pp.  1128 — 1158. 

Httic9  fi'  N?  maiie  hjf  rhufxhtcanlem  and  parishioners  after  public  notice -~  Cuaiomanf 
m^mt  Hair  math  bjf  churchitardens  after  it  has  been  refused  by  the  majority  o^ 
it'ify  i*  itlri/ui  and  rttid  ^^  Jmdtfment  of  Lord  Denman  in  Burdbk  v.  Vklet — IVketh 
tkv  mtnirritj/  vf  u  vtstry  can  make  a  valid  rate  after  the  majority  have  refmsed,  tehere 
Hv%k'»iasticai  Court  htis  ordered  a  rate  to  be  made  —  Judgment  of  Sir  Herbert 
t'ust  in  Vklky  v.  (iosi.iNG — Judgment  of  Lord  Denman  in  Gosling  ▼.  Veltt 
hmtnt  if  parishioners  to  a  rate  will  sometimes  cure  previouM  illegality  or  iuformaHty 
Whtrr  vhuu'hwanltns  hate  authority  to  make  a  rate  under  the  Church  BwWng 

I  nifr  Jl'r  dej'raying  the  expense  of  the  eonsecratiou  of  a  church  rebuiU, 
tun'uttyt  under  stat.  59  Geo,  S.  e.  Ui4.  s.  40.  t«  valid —  Judgment  of  Sir  Herbert  Jenim 
iM  Wahni-ii  v.  If  atkk—  M-i  rate  for  the  consecration  of  a  church  is  one  which  it  is  P 
^*mmbrnt  om  the  giarishioners  to  make  —  A  select  vestry  appointed  pursuant  to  UaL 
(I'rt*.  X  I'.  llH.  *.  :U>.  huno  jKocer  to  impose  a  rate  for  the  repair  of  the  district 
Jmliimsnt  of  Lord  Tenterden  in    Cockburm  v.  Haatit  —  fFhen  a  mtgority  oj 
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mktt  Mf6y  muU  sitead  to  cotutituU  a  legal  6ody  —  ReUe  drawn  up  6y  churchwardens 
ahmi, 

Batb,  whbk  to  be  made,  pp.  1158 — 1160. 

Rait  thomld  he  made  before  the  expense  is  incurred  —  Under  stat.  59  Geo,  3.  c.  134.  s,  14. 
churchwardens  cannot  reuse  a  loan  on  the  credit  of  the  church  rates,  to  pay  a  debt  for 
repairs  which  was  incurred  in  a  past  year — Judgment  of  Lord  Denman  in  Ktx  v. 
DuKSLBY  (  Chuechwaedens  of)  — Judgment  of  Lord  Brougham  in  Piooott  v.  Beae- 
BLOCK  —  7%e  repairs  being  authorised  by  the  vestry  meeting  does  not  absolve  the  church-^ 
wardens  from  the  consequences  of  neglecting  to  mahe  a  prospective  rate  —  Court  of  equity 
wUl  mot  decree  a  retrospective  rate  to  be  made  to  reimburse  a  previous  overseer  for  pay- 
out of  pochet '^  Spiritual  Court  cannot  enforce  a  rate  for  reimbursement 


Persons  and  Property  liable  to  be  assessed,  pp.  1160 — 1166. 

BnJdmrr  or  occupancy —  Tenant,  not  owner,  chargeable —  Where  inhabitants  are  liable 
to  be  assessed  for  incidental  expenses,  under  stat,  58  Geo.  3.  c.  45,  m.  70  ^  71.  — Stat, 
17  Geo.  2.  c.  37.  —  Disputed  waste  lands  near  parishes  —  When  it  will  be  presumed 
that  a  chapel  was  coeval  with  a  church,  and  that  those  who  repaired  the  chapel  were 
exempit  from  repairing  the  church  —  Judgment  of  Lord  Denman  in  Craven  v.  Sanoee- 
tov  —  Hall  of  a  company —  Governor  of  Greenwich  Hospital —  Omission  of  traders 
from  rate  —  Persons  not  chargeable  for  land  in  another  parish  —  Stall  in  a  marhet  — 
Exemptions  of  patrons  and  rectors  — >  Inhabitants  of  a  chapelry,  how  far  exempted  — 
SUU.  58  Geo.  3.  c.  45,  «.  31.  —  Ab  division  of  any  parish  into  separate  parishes  or 
dutriet  parishes,  to  affect  poor  or  other  parochial  rates,  church  rates  excepted. 

MoDB  OF  Assessment,  pp.  1166 — 1169. 

tutu  «  personal  charge — Rule  of  assessment — Rates  made  upon  the  same  assessment  as  the 
poor  rate  —  Customs  to  be  observed — Glebe  lands  — Lessees  of  a  marhet  —  Omission  in 
the  rate  of  a  person  bound  to  pay  prima  facie  mahes  the  rate  unequal  — Rate  not  invo' 
Udfrom  omissions  of  an  inconsiderable  amount —  Whether  separate  rate  for  ornaments 
—  When  a  church  rate  is  or  is  not  excessive  —  Objections  to  rates  are  Mtricti  Juris  — 
Acquiescence  in  the  mode  of  rating  —  Aggrieved  parties  can  appeal  to  ecclesiastical 
judge. 

Where  a  Mandamus  will,  or  will  not,  be  issued,   pp.  1169— 
1172. 

A  mandamus  will  be  granted  to  the  inhabitants  of  a  parish  liable  to  contribute  to  a  church 
rate  to  elect  churchwardens  ~-  When  a  vestry  or  other  parochial  body  will  be  compelled 
to  mahe  a  rate  •—  Where  an  act  of  parliament  directs  a  body  to  levy  church  rates,  they  will 
be  compelled  to  do  so  by  mandamus  —  When  the  writ  lies  to  churchwardens  of  the  united 
parishes,  under  stat,  10  Anne,  c.  1 1. —  Money  borrowed  under  Church  Building  Statutes--' 
Trustees  t^fpointed  under  a  local  act,  with  power  to  mahe  rates  for  building  a  new  parish 
church,  wUl  be  compelled  by  mandamus  to  account  to  parochial  auditors,  under  stat,  1^2 
Gul,  4.  c,  60.  '-  Except  it  be  under  the  provisions  of  a  statute,  a  mandamus  will 
not  be  granted  to  churchwardens  to  compel  them  to  make  a  rate  —  When  the  writ  will 
not  be  granted  to  enforce  a  monition  from  the  Consistory  Court  —  Where  affidavits  do  not 
show  the  exact  amount  of  contribution ^^  A  rate  to  nimburse  the  churchwardens  suc/t 
sums  as  they  had  expended,  or  might  expend,  is  bad  on  its  face  —  When  the  writ  will  be 
reused  to  enforce  payment  of  a  church  rate,  under  stat.  5SGeo.  3.  c.  127.  s.  't.--'Judg» 
usent  of  Lord  Denman  in  Uex  v.  SillifEnt  —  Select  vestry  will  not  be  compelled  to  mahe 
a  church  rate,  if  the  churchwardens  refuse  to  state  the  necessary  amount,  or  to  furnish 
any  estimate  of  it —  iVhcre  a  select  vestry  colourably  adjourn  to  evade  laying  the  rate. 

When  Rates  can  or  cannot  be  enforced  in  the  Ecclesi- 
astical Court,  or  under  Stat.  53  Geo.  3.  c.  127.  pp.1173 — 
1193. 

MssdUon  to  mahe  a  rate  —  l^rishioners  may  be  suetlfur  non-payment  of  rates,  in  the  Ecde- 
aiastical  Court  —  Extreme  formality  of  description  not  requisite  in  a  suit  for  rates  •^^ 
Rate  ought  to  be  confirmed  by  the  ordinary —  Ctiuscs  oj' church  rate  may  be  removed  by 
letters  of  request  —  When  Court  bound  to  proceed  to  the  trial  of  a  select  vestry  — 
Articles  exhibited  by  two  churchwardens  against  two  other  churchwardens  and  parishioners 
far  refusing  to  mahe  a  rate,  rejected —  Where  district  churchwardens  may  be  made  the 
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only  retpondenU  to  an  appeal  —  IrretponsibUity  of  exeeutor  —  PloiiiHff*B  aOegaticn 
must  not  go  beyond  the  citation  —  Where  a  rate  cannot  he  set  atide  om  ike  grammd  of 
inequality —  Illeyal  to  raise  more  money  than  is  requisite — Churchwardemg  vaHmg  agaaui 
a  rate  not  guilty  of  an  ecclesiastical  offence  —  fftlfully  opposing  a  rate  an  eedeaiaatuid 
offt*nce  —  Where  custom  pleaded^—  Jllure  land  aseessed  lies  in  another pariek  —  JUdeom 
Quakers  —  Where  monition  will  not  be  issued  to  the  party  imposing  tke  rate  for  the 
production  of  the  parish  books — Whether  stat,53Geo.3.  c.  127.  s.'l,,  which  giree  patfer 
to  justices  to  enforce  the  payment  of  a  sum  not  exceeding  lOL  due  vpon  a  dkurth  nUef 
where  neither  the  validity  of  the  rate  nor  the  litd)ili/y  of  the  party  has  been  qmestioned, 
takes  away  the  jurisdiction  of  the  Ecclesiastical  Court  has  bem  doubted—'  Object  of 
tfie  control  which  the  Court  of  Chancery  exercises  over  the  Eedesieutieal  Cbwft  — 
Judgment  of  Ixrrd  Cottenham  Ix  re  Baines —  When  the  validity  of  the  raie  has  mat 
been  questioned  nor  the  liability  of  the  party^  the  jurisdiction  of  the  EeehtiatHeat 
Court  is  taken  awny  Inj  stat.  53  Geo.  3.  c.  127.  s.  7. ;  but  if  the  validity  or  iiabUUg  be 
in  question^  the  Kcclesiastical  Courts  hare  jurisdiction  —  Judgment  of  Lord  Dewmcn 
in  KicKKTT.s  V.  Bodes  HAM  —  In  prohibition  the  existence  of  a  dispute  under  wtoL 
53  Geo.  3.   c.  127.  is  a  matter  of  practice  determinable   by  the  Eeclesiaatieal  Comt 

Where  a   declaration  sufficiently  showed  the  absence  of  a  dispute  within  siaL  53 

Geo.  3.  c,  127.  s,  7.   to  oust  the   Ecclesiastical   Court  of  jurisdiction — Judgmemi  ef 
Lord  Denman  in  Richards  v.  Dyke  —  T^ie  Spiritual  Courts  hare  power  to  eonttrue  « 
statute  the  effect  of  which  comes  incidentally  before  them  in  the  form  of  a  proemdimg 
when  they  have  jurisdiction — In  a  suit  for  subtraction  of  a  church  raie^   under  Mat, 
58  Geo,  3.  r.  45.  and  stat.  50  Geo,  3.  r.  134.,  the  libel  ought  to  show  upon  itefaee 
that  the  conditions  required  by  the  acts  have  been  complied  with  —  Judgment  of  Sv 
Herbert  Jenner  in  Bluht  v.  Harwood —  IFhere  there  must  be  a  majority  of  the  esdin 
number  of  the  select  vestry  to  make  a  valid  church  rate  —  Judgment  of  Mr.  Juatie* 
Bayley  in  Black  et  v.  Buzard  —  What  is  a  good  demand  of  the  rate  —  Autharitg  ef 
justices,  under  stat.  53  Geo.  3.   c.  127.  |r  stat.  54  Geo,  S.  c  68. -(I.)  for  mos^pegwmU 
of  rates  —  Appeal   to  sessions  —  Ecclesiastical  jurisdi^ion  saved -^^  Notice  Aat  (Ac  vth 
lidity  of  the  rate  is  disputed  supersedes  the  authority  of  the  justices  —  PrMmiuariet  f» 
issuing  warrant  —  Exceeding  authority  of  warrant —  Distress  made  out  of  dittritt^^ 
Stat,  3^4  llct,  c.  93.  —  Powers  of  ecdesitutical  judge  to  discharge  party  in  eonleiq 
CoxTS  —  Under  the  words  **  costs  lawfully  incurred  tnf  reason  of  the  custody  and 
tempt  of  such  party**  in  stnt.  3  &^  4  Hct.  c.  93.,  costs  in  the  Ecclesiastical  Court  cml\ 
are  intended — Judgment  of  Dr.  Lushington  in  Baker  v.  Tiioaogood  — <-  Sueeettft 
party  will  not  be  dismissed  with  his  full  costs,  if  he  cause  unneceatary  expense"--' 
spective  church  rate  pronounced  against  with  costs. 


Gekbkallt. 


1.  Generally. 

In  Smith  v.  Keats  (1)»  Dr.  Lushington  observed,  '*  Looking  to  the  gecic- 
ral  principles  upon  which  questions  of  church  rate  depend^  there  can»  I 
think,  be  no  doubt  or  difficulty  in  assuming  that  church  rate  has  existed  in 
this  country  from  time  immemorial;  for  tliere  is  no  evidence  that  it  was 
introduced  at  any  particular  period  ;  nor  can  I  find  any  distinct  notice  of  its 
commencement." 

By  tiic  laws  and  custom  of  the  realm,  the  body  of  the  church,  thebelAyt 
and  all  public  and  common  chapels  within  or  adjoining  to  the  church  Ate 
to  be  re-edified,  maintained,  and  repaired  at  the  charge  of  the  parishiozi.^'* 
and  landholders  within  the  parish.  (2) 


Who  cak,  or 
cannot,  maxi 
A  Rate. 

Rates  to  be 
made  after  no- 
tice. 


2.  Who  cax,  or  cannot,  make  a  Rate. 

Rates  for  the  reparation  of  the  church  are  to  be  made  by  the  chtt«^"* 
wardens,  together  with  the  parishioners  assembled,  upon  public  notice  gi"^*^** 
in  the  church.  The  specific  purpose  of  the  meeting  should  be  stated  ia  ^* 
notice.  (3) 


(1)  4Hagg.  273. 

(2)  Degge's  P.  C.  by  Ellis,  202. 


Stat.  58  Geo.  3.  c.  60. 
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lu  Baiter  v.  Wood  ( 1 )  it  appeared  that  notice  had  beeu  given  of  a 
meeting  in  vestry  for  the  purpose  of  granting  a  church  rate,  and  that  if  a 
poll  should  be  demanded,  that  the  meeting  would  be  immediately  adjourned 
ta'llie  town  hall.  The  meeting  being  held  and  a  poll  demanded,  the 
chiirman  immediately  adjourned  the  meetinj;  to  the  town  hall,  where  the 
poll  «u  taken  -.  it  nas  held,  that  the  proceeding  was  regular,  no  business 
hiving  been  interrupted  by  it,  and  the  adjournment  being  part  of  the  ori- 
ginil  appointment ;  that  the  town  hall  was  not  an  improper  place  to  take 
Ihi*  poll,  by  reason  of  its  being  private  property,  no  person  having  been  pre- 
tented  from  voting  on  that  account ;  and  that  the  time  for  taking  the  poll 
bniig  limited  to  eleven  hours,  anch  time  was  sufficient  if  due  diligence  had 
betn  used,  seven  hundred  and  eighty-five  persons  being  the  greatest  num- 
bfr  proved  to  have  voted  on  any  occasion. 

Where  a  township,  being  part  of  a  parish,  is  celled  upon  by  mandamus 
to  pay  a  definite  customary  proportion  of  a  church  rate,  laid  for  the  whole 
pvith,  il  must  appear  that  the  inhabitants  of  the  township  were  summoned 
lo  roosider  the  rate  ;  for,  if  the  custom  require  such  summons,  fnlfilment 
of  that  requisite  is  essential,  and  if  it  do  not,  it  is  a  bod  eustom.  (2)  But 
ilKcms  that  a  notice  of  a  vestry  meeting,  for  making  a  church  rate,  may 
btgiven  by  a  private  parishioner.  (3) 

A  rale  made  by  the  churchwardens  after  it  has  been  refused  by  the 
■ujority  of  a  vestry  duly  convened  for  thu  purpose  of  making  a  church 
fWe  for  the  necessary  repairs  of  the  church,  is  illegal  and  void. 

Thus,  in  liurdcT  v.  Vik<i  (*)  Lord  Dcnman  observed,  "This  case  came 
Ixifore  us  on  a  demurrer  to  a  declaration  in  prohibition,  directed  to  the 
Jtujgc'  of  the  Consistory  Court  of  the  Bishop  of  London,  requiring  him  to 
proceed  no  further  against  the  plaintiff  for  the  recovery  of  a  supposed 
^urch  rate  laid  on  the  parishioners  of  Braintree  by  the  churchwardens 
■lone,  notwithstanding  the  vole  of  a  vestry  by  which  the  rate  was  refused. 

The  Consistory  Court  decided  against  -this  defence  regularly  pleaded, 
Mad  has  thereby  raised    the  question,  whether  the   churchwardens  have 
power  to  impose  a  church  rate  against  the  declared  will  of  the  inhabitants 
■tt  vestry  assembled.     In  debating  this  question   at  tite  bar,  the  ancient 
ine,  that  by  the  custom  of  England,    the  iuhabitants  are  bound  to 
•*P«it  the  body  of  the  church  and  lo  inclose  the  churchyard,  was  not  dis- 
puted: a  doctrine  fully  stated  by  Holt  (Chief  Justice),  as  quoted  by  the 
advocate  in    arguing  the    present  ease  in  the  Consistory  Court, 
'  Bj  the  civil  and  canon  law,  the  parson  is  obliged  to  repair  the  whole 
vkurch;  and  it  is  so  in  all  christian  kingdoms  but  in  England  ;  for  it  is  by 
the  peculiar  law  of  this  nation  that  the  parishioners  a 
repairs  of  the  body  of  the  church.'  (5) 

"  This  is  undoubtedly  a  legal  truth, 
^oke,  iu  his  commentary  on  the  statute  or  writ  ofCiri 
«tl  that  on  the  Arlicuti  Cleri  (7),  a 


Bate  Trade  bj 

church  warJeni 
after  it  lias 
been  refused  by 
(lie  mnjority  of 

g>i  and  void. 


fit  down;  and  all  the  authorities  are  the  same  way;  and  though  the 


(I)  I  Curt.  SOT. 

t')  Jlyna  V.  Cu/dy,  3  Q.!).  602. 
O)  S<tt  t.  fWdiHtfj,  9  Curt  680. 
")  ISA.  4E.34<.  2M. 
t^)  Hawkiiti  \.  So<a,  Csrtb.  360. 
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Who  cak,  ok 
caitnot,  makc 
A  Rate. 

Judgment  of 
Lord  Denman 
in  Bwrdtr  ▼. 
Kefay. 


period  of  the  earliest  church  rate  does  not  appear  to  be  ascertained,  we  may 
safely  assume  that  the  expense  required  foi*  this  purpose  was  always  de- 
frayed by  means  of  a  rate  levied  on  the  parishioners.  Neither  was  that 
proposition  denied  on  the  part  of  the  plaintiffs,  or  that  a  church  rate  is 
matter  of  ecclesiastical  cognisance,  or  that  the  churchwardens  are  entrusted 
with  the  expenditure  of  the  rate  so  levied,  and  liable  to  spiritual  censures 
for  neglect  of  their  duty  therein.  But  the  question  is,  whether,  in  case  of 
refusal  by  the  parishioners,  the  churchwardens  are  empowered  to  impose  a 
rate  for  that  purpose,  and  indeed,  compellable  by  spiritual  censures  so  to  tax 
their  fellow  parishioners. 

'<  If  they  have  not  this  power,  and  are  not  subject  to  this  liability,  the 
defendants  argue  that  there  would  be  a  wrong  without  a  remedy;  a 
striking  argument  no  doubt ;  as  that  is  an  anomaly  abhorrent  to  the  law  of 
England.  The  wrong  is  neglect  of  duty  by  parishioners ;  the  remedy  is 
supposed  to  be  found  in  the  power  of  their  officers  to  tax  them.  But  the 
history  of  ancient  times  establishes  that  the  law  did  apply  a  remedy  sneh  as 
was  found  then,  and  was  expected  always  to  continue,  amply  sufficient  to 
secure  the  reparation  of  churches  ;  the  proceeding  by  interdict,  which  sus* 
pended  the  performance  of  ecclesiastical  rites  in  the  refractory  parish,  or 
the  proceeding  by  excommunication  against  every  parishioner. 

'^  Either  of  these  penalties  was  too  awful  in  itself,  and  in  the  suffering  of 
those  who  incurred  it,  to  fail  of  immediately  producing  the  desired  effect ;  or, 
more  probably,  the  denunciation  was  alone  equal  to  its  purpose,  and  the 
mischief  may  never  have  existed  in  the  earliest  times.  Perhaps  also  the 
force  and  efficacy  of  the  remedy  may  account  for  the  want  of  parliamentarjr 
provision,  which  could  only  have  rested  on  the  weaker  sanctions  of  tern— 
poral  power.  The  alteration  of  men's  opinions  and  feelings  upon  thi 
subjects  having  deprived  the  old  remedy  of  its  virtue,  we  are  to  inqui 
whether  the  law  has  provided  that  other  remedy  which  is  now  sought  to 
enforced.  If  not,  extreme  injustice  towards  the  churchwardens  is  said 
result ;  as  they  are  confessedly  bound  to  repair  the  church,  and  yet 
provided  with  no  means  of  performing  that  duty. 

'<  This  argument  would  also  be  entitled  to  the  greatest  consideration 
the  law  subjected  churchwardens  to  any  personal  inconvenience,  as  a 
sequence  of  the  church  remaining  unrepaired,  when  destitute  of  the  fa 
requisite  for  upholding  the  fabric,  or  supplying  any  of  its  wants  to  which 
church  rate  is  applicable.     If,  in  such  a  state  of  things,  they  could  be  su 
for  injury  done  to  a  passenger  on  the  highway  by  the  decayed  church  w. 
coming  down  upon  him,  or   indicted  for  a   nuisance   by   its  fall  thi 
as  has  been  surmised ;  if  they  could  be  punished  for  not  laying  out  thi 
own  money  in  repairs ;  that  law,  if  it  also  prohibited  them  from  obtaini 
full  indemnity  from  those  whom,  at  the  same  time,  it  pronounces  to  be 
marily  liable,  would  be  chargeable  with  manifest  inconsistency  and  inj 
tice.     Such  liabilities,  indeed,  if  recognised  by  general  usage,  or  even  b; 
prevailing  practice,  for  them  to  make  advances  to  that  end,  would  tempt 
to  imply  from  the  custom  of  England,  which  charges  the  inhabitants  w 
repair  of  churches,  a  power  in  the  churchwardens  to  reimburse  themsel 
from  their  neighbours'  funds,  oven  tltough  that  power  had  never  been  ex 
cised.     But  no  instance  has  been  found  of  a  churchwarden  being  t 
visited.     On  the  contrar}',  numerous  authorities  in  our  reports  establish 
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prapositioD,  that  charchwardcnfl  can  only  be  liable  in  respect  of  monies  ^^^  ^^^*  ^^ 
to  their  hands ;  and  all  that  appears  in  the  books  of  ecclesiastical  law,  ^  Rate. 


reference  to  the  duties  of  those  officers,  is  qualified  by  the  supposition 


tkt  the  parish  has  furnished   them  with  adequate  resources.    Nor  have  x]^|^^^^,^a 
ekorchwardens  been  in  the  habit  of  making  such  advances.  in  BunUr  y. 

''The  plaintiffs  in  this  present  suit  have  the  right  to  cast  the  burden  of  ^^* 
proof  on  their  adversaries.  The  law  requires  clear  demonstration  that  a 
Hx  is  lawfully  imposed.  No  act  of  parliament  vests  in  the  parish  officers 
neh  a  power  as  these  have  exercised,  or  recites  that  such  a  power  exists 
bf  eonmion  law  or  custom.  No  book  of  reports  affirms  it  No  such  usage, 
ia&cty  prevails  in  the  land.  An  opposite  usage  prevails.  The  church 
nte  is  constantly  imposed  by  the  inhabitants  in  vestry  assembled.  In 
Gibioo's  CodeXy  220.  (1)  it  is  said,  '  Rates  for  reparation  of  the  church  are 
to  be  made  by  the  churchwardens,  together  with  the  parishioners  assembled 
ipon  public  notice  given  in  the  church.  And  the  major  part  of  them  that 
ipfMr,  shall  bind  the  parish ;  or  if  none  appear,  the  churchwardens  alone 
Hj  make  the  rate ;  because  they,  and  not  the  parishioners,  are  to  be  cited 
imI  punished,  in  defect  of  repairs.' 

"Sach  is  the  form  of  the  rate  in  all  the  books  of  practice.  The  assertion 
tbit  no  necessity  has  ever  arisen  for  resorting  to  the  power,  because  the 
eoHent  of  a  majority  of  the  vestry  has  never  been  wanting,  is  not  merely 
gntoitous;  it  is  incredible.  During  so  many  ages,  that  it  never  once 
ibodd  have  happened  that  churchwardens  have  wished  to  impose  a  church 
nle»  when  the  majority  of  parishioners  have  wished  otherwise,  is  a  suppo- 
■tion  that  has  no  foundation  but  in  fancy.  The  doctrine  here  laid  down 
bn  received  the  sanction  of  the  highest  authorities  in  Westminster  Hall. 
CUef  Justice  North  lays  it  down,  in  Rogers  v.  Davenant  (2),  that  the 
l^toai  Court  may  excommunicate  every  inhabitant,  if  the  church  is  left . 
ivepaired,  but  yet  can  impose  no  tax. 

*Let  it  be  supposed  (however  improbable)  that,  during  those  vehement 
CQitats  in  the  time  of  Charles  II.,  when  the  parishioners*  refusal  to  raise  a 
'ite  induced  some  of  the  bishops  to  appoint  commissioners  for  that  purpose, 
tbe  churchwardens  in  every  instance  took  part  with  the  parish  in  their 
vbAhiI  ;  if  the  churchwardens  were  amenable  to  the  Spiritual  Court  for  the 
>OB>repur  of  churches,  and  at  the  same  time  enjoyed  the  power  of  taxing 
Ae  parish  for  the  expense,  nothing  could  have  been  more  simple,  direct,  and 
SQBplete,  than  the  ordinary's  method  of  proceeding.  He  would  have 
vokred  the  churchwardens  to  execute  the  needful  repairs ;  the}',  if  com- 
petent, would  have  imposed  the  rate,  or  refusing,  would  have  been  excom- 
■uicated  for  disobedience  of  his  lawful  commands.  But,  instead  of  taking 
Aeourseso  entirely  free  from  objection  according  to  the  law  now  contended 
^»  the  bishops  created  a  new  and  unheard-of  species  of  authority  under 
tbe  name  of  commissioners,  to  levy  this  rate  for  non-performance  of  a  duty, 
*Uch  it  is  now  contended,  they  might  have  enforced  with  perfect  ease.  If 
^nere  necessity  for  doing  an  act  could  create  a  machinery  for  performing 
^  tbo§e  commissions  would  have  been  lawful,  for  they  would  have  obtained 
^  object     But  the  attempt  was  pronounced  unlawful,  and  abandoned. 

(I)  Vol  I.  p.  196.  (2)  1  Mod.  194.      Sembl.  S.  C.     Anm, 

I  Frecm.  K.  B.  &  C  P.  286. 
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cannot,  make 
A  Rate. 

Judgment  of 
Lord  Deninan 
in  Burdtr  ▼. 


There  was  no  need  of  making  it,  if  the  power  now  asserted  were  vested  in 
the  churchwardens;  for  that  would  have  been  equally  eflcctual  for  its  pn*- 
pose,  and  the  scandal  of  an  unconstitutional  encroachment  would  kaw 
been  avoided.  At  that  period,  as  well  as  at  the  great  era  of  the  Reform- 
ation, the  subject  underwent  frequent  discussion ;  yet  this  power  ii  not 
asserted  by  any  l(?arnod  text  writer,  even  on  the  ecclesiastical  law. 

"  The  cases  cited  on  the  argument  were  numerous ;  we  have  since  cire- 
fully  examined  them  all,  but  have  found  them  for  the  most  part  to  bear  tctj 
imperfectly  on  the  present  question.  We  do  not  feel  it  necessary  to  idd 
any  comments  upon  them  to  the  answer  which  they  received  at  the  Ur, 
with  one  or  two  exceptions.  An  anonymous  ease  (1 )  is  n.'ported  in  1  Mod. 
Rep.  '  Moved  for  a  prohibition  to  the  Spiritual  Court,  for  that  they  am 
a  parish  for  not  paying  a  rate  made  by  the  cliurch wardens  only ;  wheien 
by  the  law  the  major  part  of  the  parisii  nm>t  join.  Twisdcn,  Justice:  Per- 
haps no  more  of  the  parisli  will  come  together.  Counsel :  If  that  did  ap- 
pear, it  might  be  something.'  This  is  the  whole  report.  It  is  no  decmoD, 
and  not  even  a  dictum.  If  it  were  either,  it  could  not  affect  the  argument 
here ;  for  it  could  but  be  made  to  apply  to  a  refusal  of  the  parish  to  meet 
for  considering  of  a  rate ;  and  we  are  dealing  witli  the  facts  that  tlirr 
have  met,  and  considered,  and  refused. 

<<  Another  case  (2),  reported  in  the  first  edition  of  Ventris,  is  also  uoflj* 
mousj  but  is  c(Ttainly  not  the  same  as  that  just  cited,  because  that  wisb 
Michaelmas  term,  22  Car.  2.;  this  in  Trinity  term,  35th  year  of  the  an 
reign.     It  is,  in  a  later  edition  of  Vontris,  named   Thursjicld  v.  Jona(})i 
and  is  in  these  terms.     <  A  motion  for  a  prohibition  in  a  suit  in  the  Ecde- 
siastical  Court  for  a  churchwardens*  rate,  suggesting  that  they  had  pleaded 
that  it  was  not  made  with  the  consent  of  the  parishioners,  and  that  the  plea 
was  refused.     The  Court  said,  that  the  churchwardens  (if  the  parish  vere 
summoned,  and  refused  to  meet  or  make  a  rate)  shall  make  one  alooe  for 
the  repairs  of  the  church  (if  needful),  because  that  if  the  repairs  were 
neglected,  the  churchwardens  were  to  h\}.  cited,  and  not  the  parishiooen; 
and  a  day  was  given  to  show  cause  wliy  there  should  not  go  a  prohibitioB.' 
If  this  means  no  more  than  that,  where  the  parishioners,  being  dulysnB- 
mon(>d,  refuse  to  meet,  the  churchwardens  may  act  as  the  parish  meetinfi 
this  appears  perfectly  reasonable  and  just.     In  such  ease  the  ehurchwardeoc 
form  the  vestry,  and  to  them  the  absent  leavo  the  management  of  parish 
affairs,  acquiescing  in  their  resolutions,  not  resisting  and  objecting  to  tbetf* 
Hut,  if  it  is  to  be  understood  as  a  declaration,  that  when  the  parishioner!  do 
attend  and  refuse  to  make  the  rate,  the  eh ureli wardens  may  forthwith  pro- 
ceed to  impose  one,  this  would  be  a  dictum  standing  alone ;  it  was  uddccco- 
sar}'  for  the  judgment;  it  rests  on  no  authority  ;  it  leads  to  no  n*sult  in  tbc 
particular  case.     It  is  such  a  remark  as  a  reporter  nkay  have  thought  the 
judge  adopted,  when,  on  an  exparte  statement  of  the  law  by  counsel,  ^ 
only  granted  his  application;  or,  even  if  it  were  actually  uttered  by  tb^ 
Court  in  granting  a  rule  to  show  cause,  it  is  wholly  insufHcient  for  the 
erection   of  a  new   authority,  inconsistent  with   the  known   practice.    A 
further  observation   on  this  decision  is,  that  the  reason  assigned  for  it  i^ 
not  correct,  unless  the  churchwardens  can  be  shown  to  be  personally  liiU^ 


(1)  IMod.  7'J. 


(*J)  Anon,  I  Vent.  3C7. 


(3)  Ibid. 
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rkrethey  have  no  supplies;  the  contrary  of  which  is  true.    Every  search  Whocak,  o& 

bu  been  made  among  our  records,  and  in  the  contemporary  books  of  our  ^^u^^ 

ifficeri,  for  some  further  particulars  of  those  two  cases ;  but  none  can  be  ~~~  ~ 


.      i  '  Judgment  of 

"***"•  Lord  Denman 

"It  was  supposed,  in  the  argument,  that  Lord  Stowell  had  on  one  occasion  i"  Bwdtr  v. 

luddown  the  law  favourably  for  defendant  ( 1 ) ;  but  that  short  case,  when    '^*^^* 

BiuniDed,  certainly  bears  no  such  import.     It  was  an  application  for  a 

■ooition  to  churchwardens  to  reinstate  a  fallen  spire.     The  question  was 

M  to  the  form  of  the  issue,  whether  it  admitted  the  liability  of  the  parish  to 

itiottate.     Lord  Stowell  thought  it  did,  and  directed  the  monition.    *  But,' 

be  added,  'for  the  protection  of  the  churchwardens,  they  should  be  informed 

tint  they  must  make  their  rate  before  they  commence  their  repairs.'     It  is 

dor  that  he  had  no  idea  of  pointing  out  in  what  manner,  or  with  whose  con- 

eurence,  the  rate  was  to  be  made. 

"There  is,  however,  a  case  of  Gauderii  \.  Silby  (2)^  in  the  Court  of 
Aiches,  where  the  very  point  now  before  us  came  in  question  on  appeal 
fcoB  the  Consistory  Court  of  Peterborough,  and  Sir  W.  Wynne  expressly 
decided  that,  the  vestry  being  called  together  to  make  the  amendment,  and 
icfuiog  to  make  it,  the  law  is,  that,  if  the  parishioners  will  not  make  the 
nte,  the  churchwarden  has  a  right  to  make  it  himself. 

"This  decision  of  an  ecclesiastical  judge  of  admitted  learning,  caution, 
ud  ability,  requires  the  more  consideration,  because  it  is  evidently  the 
ttue  of  our  being  engaged  in  the  present  inquiry.  Dr.  Lushington,  the 
jadge  whose  further  proceedings  we  are  desired  to  prohibit,  spoke  thus 
of  Sir  W.  Wynne's  judgment,  the  authority  of  which  was  pressed  upon 
tai.(3) 

'"I  may  observe  upon  that  case,  that  I  believe  its  appearance  was  a  sur- 
prise to  the  whole  profession.  It  certainly  was  not  known  to  the  ecclesi* 
MtKal  commissioners,  or,  at  least,  not  recollected  by  any  member  of  that 
namission  when  the  subject  was  there  discussed ;  and  during  the  thirty  years 
Alt  I  have  been  in  those  courts  I  never  knew  that  case  adverted  to,  nor 
*U  I  aware  till  lately,  that  such  a  case  was  in  existence,  although  it  is  of 
^<Mj  years'  standing.*  And,  afterwards  (4>),  *  there  afe  many  parts  in  this 
tlie  which,  I  do  not  hesitate  to  say,  if  I  was  a  co-ordinate  judge,  would  be 
a  little  startling  to  my  mind;  —  the  total  absence  of  all  authority  having 
BCCD  stated  on  the  one  side  or  the  other,  —  the  total  absence  of  any  pre- 
cedent in  the  Ecclesiastical  Court, —  all  this  would  form  a  matter  of  the  most 
*aghty  consideration  in  my  mind,  if  I  considered  myself  entitled  to  enter 
ttto  the  disposal  of  this  case ;  but,  be  this  as  it  may,  this  is  a  judgment 
deliberately  pronounced  by  the  dean  of  the  Arches  Court,  which  is  the 
*Verior  court  to  the  one  in  which  I  am  now  sitting;  the  judgments  of  this 
^rt  are  submitted  to  the  dean  of  the  Arches,  and  may  be  overruled  by  him, 
*>d  his  decisions  form  that  law  which  I  am  bound  to  administer.  I 
ci'i^er,  then,  according  to  the  principles  I  have  stated,  the  decision  in 

^^"luEpni  V.  Silly  is  a  precedent  binding  upon  my  judgment;  that  I  am,  in 
^'^^c^iience  to  that  decision,  bound  to  admit  this  libel.     Whether  that  libel 

0 )  Uapiard  (  Lord)  v.  Brand,  S  Phil.  501 .  (3)  Braintree  Church-rate  cote,  by  John- 

\^)  Braintret  Church-raU  case,  by  John-  son,  p.  78. 
*»  App.  p.  103.  109.;    also  reported  as  (4)  P.  85. 

^■■*ni  T.  Stlby,  I  Curt.  394. 


1134 


RATES  (CHURCH). 


Who  taw,  ok 
cannot,  make 

A   RaTC. 

Judgment  of 
Lord  Dennuui 
in  Bwrder  t. 
Veley. 


be  good  law,  or  not,  or  what  ought  to  be  the  law,  without  the  preeedcnt  m 
question,  I  do  not  feel  myself  called  upon  to  pronounce  any  opinion.' 

*^  On  the  hearing  of  the  present  case  before  Dr.  Lushington,  that  learned 
judge,  interposing,  pointed  out  many  incongruities  in  the  statement  of 
facts  in  Gaudern  v.  Silby(l)f  saying  that  it  teemed  with  eccentridtj.  It 
is  tolerably  clear  that  it  was  that  case  alone  which  induced  him  to  dcddt 
the  present  case  as  he  did.  Sitting  in  the  Consistory  Court,  he  felt  In- 
self  constrained  by  the  decision  of  the  Court  of  Arches,  being  a  eoort  cf 
superior  authority,  to  hold  the  present  church  rate  legal  and  binding. 

**  An  able  pamphlet  has  been  published  since  these  remarks  were  nub 
reporting  that  case,  and  containing  a  statement  of  facts  which  appevf  to 
remove  much  of  the  eccentricity  alluded  to  by  Dr.  Lushington. 

"  But  the  great  fundamental  objection  remains  in  its  full  force.  H#v« 
ever  binding  on  the  Consistory  Court,  and  however  respectable  in  itsdf^  m 
insulated  and  recent  decision  by  the  Court  of  Arches  is  not  binding  ii 
Westminster  Hall.  The  question  on  the  effect  of  this  single  authority  rcdf 
is  neither  more  nor  less  than  this :  Can  the  ecclesiastical  judge  make  a  kv? 
If  he  only  declared  one,  the  sources  of  his  information  are  equally  opn  l» 
us.  If  he  drew  his  conclusions  from  reasoning,  we  may  examine  it,  ail 
must  form  our  opinion  on  its  force. 

"  But^  in  truth,  so  important  and  novel  a  doctrine  was  never  promilged 
with  so  little  effort  to  conciliate  the  concurrence  of  others.     The  poial  ii 
not  discussed  at  all ;  neither  reason  nor  authority  is  vouched  in  its  hML 
The  proceeding  wears  the  appearance  of  being  exparte ;  perhaps  it  kad|  m, 
truth,  become  such  by  the  withdrawal  of  opposition,  which  may  be  vcD 
explained  by  the  smallness  of  the  sum  and  the  probable  change  id  the  it- 
habitancy,  or  the  exhaustion  of  all  means  and  spirit  of  resistance  by  a 
litigation  protracted  for  years.    With  all  respect  due  to  the  Teneiate 
person  from  whom  this  judgment  proceeded,  we  are  bound  to  declare  that 
it  does  not  appear  to  rest  on  principle,  or  to  be  admissible  as  authority. 

"  In  the  course  of  the  argument  in  this  place,  it  was  hinted  that  Lord 
Stowell  entertained  an  opinion  favourable  to  a  church  rate  like  the 
He  was  supposed  to  have  given  advice,  when  at  the  bar,  indicative  of 
views.  From  the  great  learning  of  that  distinguished  person,  and  hie 
familiarity  with  this  peculiar  branch  of  law,  we  thought  his  opinion  at 
bar  might  throw  light  upon  the  question,  and,  perhaps  irregularly,  avafle' 
ourselves  of  this  chance  of  instruction.  But  we  are  bound  to  say,  thataft^ 
perusing  the  case  and  his  opinion  with  care,  they  convey  to  us  a  direedj' 
opposite  notion  of  the  impression  of  Lord  StowelFs  mind,  as  to  the  TalidiKy 
of  rates  so  imposed.  The  conclusion  at  which  we  arrive  is,  that  the 
christian  was  wrong  in  overruling  the  defensive  allegation  of  the 
loners  that  the  rate  was  made  against  the  wishes  of  the  majority  in 
assembled,  on  tlie  ground  that  this  supposed  church  rate  was  a  nullity 
having  been  made  by  persons  who  had  no  authority  to  make  one  in 
of  the  declared  dissent  of  the  vestry ;  and  that  the  Court  decided 
ously  in  proceeding  to  give  judgment  for  enforcing  it 

*'  Hut  cvon  supposing  the  rate  invalid,  a  second  point  was  urged,  ih^ 
proiiibitiou  ought  not  to  go  from  this  Court  to  the  court  christian ;  the  naio 


(1)  Braintree  CAurrA-nrte  rcii^,  by  John^n,  Append.  103.  109.     SwC.  ICurtSH 
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Kuon  beiDg  that  the  latter  has  exclusive  jurisdiction  over  the  subject  matter^  Who  cak,  or 
I      which  is  said  to  be  purely  of  ecclesiastical  cognisance,  and  that  appeal  lies  ^^  J"*"»  "^^^ 

[     from  the  Consistory  Court  to  the  Court  of  Arches.    We  are  thus  called  on  

'      to  state  the  principles  of  the  proceeding  by  prohibition.  Judgment  of 

**  There  is  no  title  in  our  law  under  which,  if  we  look  to  the  facts  appear-  \n  Burder  ▼. 
ng  m  the  several  cases,  more  confusion  and  contradiction  may  be  found.   ^<^* 
If  we  were  from  these  bound  to  lay  down  a  practical  rule  for  arranging,  by 
dwes,  where  the  writ  ought  to  be  refused  and  where  granted,  the  diffi- 
culties of  the  task  might  probably  be  found  insurmountable. 

**  But  the  principle  itself,  however  hard  to  apply,  is  clear.  It  is  this ; 
liiati  if  any  inferior  (1)  court  will  entertain  a  suit  which  appears  by  the 
libel  in  the  outset,  or  is  shown  on  the  face  of  the  proceedings  to  be  beyond 
iti  jurisdiction,  the  courts  of  Westminster  Hall  have  no  discretion  to  award 
or  refuse  the  writ,  but  are  bound  to  award  it 

''The  case  of  Home  v.  Camden  (Earl)  (2)  must  always  be  resorted  to 
far  the  learning  on  this  head.  That  remarkable  case  gave  birth  to  a  con- 
tvpfersy  of  full  thirteen  years'  duration :  the  commissioners  of  prize  appeals^ 
overruling  a  decision  of  Sir  James  Marriot  in  the  Court  of  Admiralty,  had 
declared  the  capture  of  a  Dutch  vessel  to  have  been  made  jointly  by  his 
Ktjesty's  land  and  sea  forces,  and  had  issued  their  monition  to  the  receiver  of 
dte  prize  money  to  come  in  and  account  for  it  with  a  view  to  dividing  it 
leeordjngly.  A  prohibition  was  hereupon  sued  for  in  the  Common  Pleas, 
OB  the  ground  that  the  commissioners  had  misconstrued  the  act  which 
tegahted  prizes  made  in  the  war  with  Holland.  (3)  The  debates  that 
eDraed  in  the  several  courts  are  almost  without  a  parallel.  The  points  were 
[  ugved  in  the  Common  Pleas  three  different  times,  in  three  successive  terms, 
bj  leijeants  conspicuous  for  learning  and  talent ;  the  Court,  in  a  subsequent 
term,  directed  a  fourth  argument  for  removing  some  doubts  which  had 
ttiwQ  in  their  own  minds ;  and,  after  taking  two  terms  more  for  considera- 
tioQ,  Lord  Loughborough  delivered  the  unanimous  judgment  of  the  Court, 
vUeh  was  in  favour  of  the  prohibition  on  the  ground  stated,  and,  specific 
nfly,  because  the  construction  of  acts  of  parliament  belongs  to  the  tem- 
potileourts.  The  matter  was  brought  by  writ  of  error  to  this  Court,  which 
tl^  its  judgment  (4)  immediately,  on  a  single  argument,  for  reversing  that 
^tke  Common  Pleas. 

''The  leading  observation  that  pervades  the  judgments  delivered  by 
I<Qtd  Kenyon  and  his  brother  judges  is,  that  the  prize  courts  have  juris- 
^Ktion  over  the  subject-matter  of  that  suit,  and  conBequently  that  their 
dseision  upon  them  must  be  final.  BuUer,  Justice,  states  this  proposition  in 
^  general  terms,  and  expressly  declines  the  question  whether  the  decision 
^  right,  as  one  placed  beyond  the  sphere  of  his  own  inquiry.  The  principle, 
OQ  which  the  Common  Pleas  had  adopted  a  different  course,  underwent  very 
"^  consideration,  either  from  that  able  judge,  or  from  the  other  members 
^the  Court;  the  assumption  of  a  conclusive  right  to  determine  questions 
'^oogfat  before  the  inferior  court  and  within  their  jurisdiction,  being  made 
^  them  all. 

M)  RicktUBX,  Bodenham,  4  A,  &  1^.433,  (3)   Homey.  Camden    (Earl),    1    Hen. 

'T*  Black.  476. 

(2)  1  Hen.  Black.  47C.  4  T.  R.  382.  (4)  Camden  (Lord)  v.  Home,  4T.  R.  382. 
^  HcB.  Black.  53a 
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*<  The  judgment  of  reversal  was  affirmed  in  the  House  of  Lonls,  unde 
the  advice  of  all  the  judges  (1),  expressed  by  Lord  Chief  Justice  Em 
but  not  sanctioning  this  doctrine.  On  the  contrary,  his  lordship  studionil 
avoided  laying  it  down,  and  went  into  a  lengthened  argument  on  the  coi 
struction  of  the  prize  acts,  in  order  to  show  that  the  lords  of  appeal  ha 
taken  a  right  view  of  them. 

"  This  case  and  the  entire  subject  were  brought  under  the  reviiion  c 
this  Court  in  Gare  v.  Gapper  (2)  and  Gould  v.  Gapper  (3),  where  i 
rule  for  prohibition,  when  moved  for,  was  resisted  on  tlic  ground  of  cqb- 
clusiveness  in  the  judgment  below ;  but  the  plaintiff  was  directed  to  declare^ 
on  account  of  the  great  importance  of  the  subject,  and  the  necesaitjof 
having  it  most  maturely  considered. 

*'  After  it  had  been  so  considered,  and  again  and  more  fully  argned^ 
Lord  Ellenborough  delivered  a  long  and  elaborate  judgment  of  the  whole 
Court,  which,  in  overruling  the  demurrer  to  the  plaintiff's  declaratioo  ia 
prohibition,  expressly  denied  the  doctrine  ;  a  judgment  which  bears  as  high 
a  character  of  authority  as  the  decision  of  any  single  court  in  Westminster 
Hall  can  give. 

^  The  general  law  was  discussed,  when  cause  was  shown  against  the  nikv 
by  barristers  filling  the  first  rank  in  their  profession,  and  enjoying  a  high 
reputation  for  ability  and  learning.  The  conduct  of  the  argument  oa 
demurrer  was  confided  to  two  special  pleaders  of  great  distinction,  tfbr- 
wards  Durrough  and  Dampier,  Justices.  The  unanimous  opinion  of  the 
Court  was  pronounced  by  Lord  Ellenborough,  after  all  the  reflection  ind 
preparation  due  to  the  great  judges  from  whom  he  dissented.  Of  those 
who  concurred  in  it,  one  (Grose,  Justice)  had  been  an  assenting  member  of 
the  Court  (4>)  whose  doctrine  was  impugned :  the  other  two  (Lawrence  and 
Le  Blanc,  Justices)  had  had  their  minds  familiarised  to  the  subject,  bj 
arguing  it  on  opposite  sides  in  the  Common  Pleas.  > 

"  We  are  convinced  that  the  case  not  only  rests  on  authority  which  we 
could  hardly  be  warranted  in  disturbing,  but  is  founded  in  good  retsoa ; 
indeed,  that  it  flows  from  the  principle  of  prohibition,  which  Blackstone  (5) 
states  to  be  the  danger  of  a  different  decision  of  the  same  rights,  and  eree 
of  the  same  identical  interests  by  different  courts ;  *  an  impropriety,'  be 
observes,  '  which  no  wise  government  can  or  ought  to  endure,  and  whicb 
is  therefore  a  ground  of  ])rohibition.' 

"  There  is  ambiguity  in  the  expression,  tliat  the  common  law  courts  have 
no  cognisance  of  ecclesiastical  matters.  If  it  is  meant  that  they  hare  so 
knowledge  of  them,  the  assertion  may  be  fairly  questioned.  Matten  of 
mere  process  and  practice,  which  may  be  in  a  great  measure  oral  and  tradi- 
tionary, are  perhaps  familiarly  known  only  to  the  Court  to  which  ther 
belong ;  but  as  to  the  ])rinciples  of  ecclesiastical  law,  we  have  in  truths 
same  means  of  knowledge,  access  to  the  same  sources  of  instruction,  and 
the  same  opportunities,  in  all  respects,  of  forming  a  correct  opinion.  VTe 
are  acknowledged  on  all  hands  to  be  bound  to  restrain  their  proceediagi 
when  they  transgress  their  limits :  we  must  then  have  organs  for  discerniV 


(1)    Hume  T.    Camden    {Earl),  2  Hen. 
Black.  .5.ii>. 
(*2)  3  iMiy  iTJ. 


(rj)  5  Ibid.  345. 

(4)  'Ilic  Court  of  K.  B. 

(5>  Vol  3.  IT.  lis?,  113. 
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ib-li4Te  tiie  limits  are  drawn.     The  same  observation  proves  that,  in  the  other  Who  caw, 
iiense  of  the  word  cognisance,  importing  jurisdiction,  the  temporal  courts  ^  ^j^^^ 

must  possess  it;  for  though  prohibition  may  not  lie  merely  for  mistake  of  

fact,  nor  possibly  for  every  mistake  of  the  law,  committed  by  an  inferior   j!^  j'jj^ni 
court  having  jurisdiction  of  the  subject-matter,  because  it  may  be  corrected  in  Burder  ^ 
on  appeal,  and  we  shall  presume  that  right  will  be  done,  yet  is  it  not,  on    ^*^^* 
the  other  hand,  denied  that,  before  sentence,  the  courts  at  Westminster 
have  power  to  interfere  for  error  involving  the  want  of  such  jurisdiction, 
though  not   apparent   on   the    proceedings ;  and  that,  if  such  be  appa- 
rent, they   may,  and  if  they  may  they  must,  prohibit,  though  repeated 
idjudications  to  the  same  effect   have   been  made   in  the  courts  below,  • 
•nd  even   after  the   solemn   sentence  of  a   spiritual   court  of  final   ap- 
peal   A  passage  in  Fitzherbert*s  N.  B.  43.  (A.)  proves,  in  a  remarkable 
manner,   bow  little  the   proceedings  of  our  courts  are  considered  to  be 
dependent  on  what  may  take  place  by  way  of  appeal  in  the  Spiritual  Courts. 
'If  the  king  do  recover  his  presentment  unto  a  church,  and  hath  a  writ 
unto  the  bishop,  &c.  to  remove  the  other  incumbent,  for  which  the  incum- 
bent suetli  an  appeal  in  the  Archbishop's  Court,  &c.,  by  reason  whereof  the 
archbishop  sendeth  a  prohibition,  that  he  do  not  admit  the  king's  clerk 
pendent  the  appeal,  &c.  then  4he  king  shall  have  a  writ  directed  to  the  arch- 
bishop and  his  officers  to  take  off  his  inhibition,  and  that  they  do  nothing, 
nor  suffer  any  thing  to  be  done  by  others,  in  derogation  of  the  Crown,  or 
of  the  king's  right;  and  shall  have  another  writ  against  the  incumbent,  that 
he  follow  not  such  appeals,  provocations,  or  other  process  or  impediments. 
And  also  the  king  may  have  an  attachment  directed  unto  the  sheriff  against 
*uoh  incumbent,  if  he  go  on  then  after  such  prohibition  directed  unto  him.' 

**  Buller,  Justice,  truly  observes  that  the  cases  reported  to  have  occurred 
in  the  seventeenth  century,  under  the  head  of  prohibition,  are  not  to  be 
T^nciled,  nor  all  supported.  He  might,  perhaps,  have  added  that  scarcely 
ooe  of  them  can  be  right,  if  the  doctrine  of  refusing  prohibition,  where 
^peal  lies,  could  prevail.  He  speaks  with  satisfaction  of  the  settlement 
^this  law  has  undergone  of  late,  alluding,  however,  to  no  particular  case 
^here  it  was  settled.  It  is  singular  that,  in  the  work  which  bears  his  name, 
'od  which,  whether  his  composition  or  not,  has  been  always  regarded  as  a 
^sluable  depository  of  general  principles  of  law,  it  is  laid  down  that  prohi- 
Ution  is  granted  '  pro  defectu  jurisdictionis.  pro  defectu  triationis,  or  for 
proceeding  as  the  law  of  the  land  does  not  warrant(l);'  the  precise  ground 
<*  which  this  Court  in  Gould  v.  Gappcr  (*2)  disagreed  with  the  learned 
judge's  sentiments  as  expressed  in  Camden  (Lord)  v.  Home.  (3) 

**  But  his  dictum  at  p.  397.  (4-),  echoed  still  more  strongly  by  Justice 
Grose  at  p.  401.  (5),  *I  am  clearly  of  opinion,  that  whether  the  Court  of 
Appeals  were  right  or  wrong  in  their  decree,  it  is  not  competent  to  us  to 
fonn  any  opinion  upon  the  subject,*  would  seem  to  have  been  founded 
wi  more  recent  cases.  Now  those  quoted  by  him  certainly  fail  to  make 
^t  his  proposition  (and  we  are  aware  of  no  others).  Pierce  v.  Hop^ 
/^(6),  where  prohibition  was  granted  without  even  an   attempt  to  set 

(1)  Bull.  N.  P.  218.  H)  Ibid. 

(L>)  5  Kast,365.  {'>)  IbiJ. 

{?')  4  T.  IL  3'j7.  (0\)  1  Sir.  i.My. 
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Who  CAN,  OK  up  hid  general  ductriiic  ;  Howe  v.  Nappivr  (I);  with  Lord  Mansfield's er 
a^IUt^  *'*  phalic  words,  *  Prohibition  is  ex  dehito  ju^titiuc,  if  the  Court  of  Adminl 
-  proceed  contrary  to  act  of  parliament;'  Full  v.  Ilutchins  (2),  was  aL 
Jmlfjincnt  of  mentioned  by  Justice  BuUer ;  but  it  does  no  more  than  lay  down  tJ 
in  BHrtier  v.  ^U'^"*  ^^  ^^  had  been  recognised  in  Pujcton  v.  Knight  (3)t  and  DumenN 
''"'••y-  earlier  cases,  that  after  sentence  ])rohibition  is  not  to  go  for  any  defect  m 

apparent  on  the  face  of  the  proceedings.  Even  this  rule,  however,  fai 
nishes  an  argunuMit  against  refusing  to  the  subject  his  right  of  applicatio 
to  the  t(>niporal  courts  to  prohibit  the  spiritual  courts  from  proceediii| 
For  suppose  the  party  to  apply  for  prohibition  for  a  defect  not  thus  ip 
oarent,  and  to  receive  for  answer  '  the  defect  is  undoubted,  though  fio 
externally  visible ;  but  \vc  cannot  prohibit  because  you  may  appeal,  aoc 
we  have  confidence  that  the  Appeal  Court  will  see  you  repressed/  Per 
haps,  on  hearing  the  €ip]>eal,  the  superior  Spiritual  Court  may  agree  witi 
the  inferior,  on  a  point  of  ecclesiastical  law ;  and,  if  it  affirms  the  sentoiee 
in  a  matter  which  this  court  may  have  pronounced  to  be  beyond  their  jum 
diction,  the  power  to  prohibit  is  lost,  according  to  Full  v.  I/ufchins(k) 
because  final  sentence  has  passed,  and  thcTC  is  no  defect  on  the  face  of  th 
proceedings.  And  we  cannot  refrain  from  observing  in  this  place  that,! 
a  prohibition  had  been  moved  for  in  Gaudern  v.  Silhy  (5),  directed  to Uv 
Consi.story  Court  of  Peterborough,  and  this  very  rjuestion  of  church  ntc 
had  been  brought  before  this  court,  on  showing  cause,  or  on  demurrer  is  I 
is  now,  we  cannot  doubt  that  it  nm»t  have  decided  against  the  validity  c 
the  rate,  in  favour  of  which  no  one  authority  could  have  been  quoted 
since  the  only  authority  which  is  now  pressed  upon  us  is  Sir  \V.  Wynne 
judgment  on  the  same  case  brought  before  him  on  appeal,  instead  of  beio 
brought  here  by  prohibition. 

**  The  cisL'S  in  Hast,  then,  seem  to  establish,  and  consistency  of  reasoDio 

rcfjuires,  that  the  jxiwer  of  prohibition   is   in   no  Ciisc  taken  away  by  tfc 

privilege  of  appeal. 

Court  of  ''  If  caH(><l  upon,  we  are  bound  to  issue  our  writ  of  prohibition,  as  loc 

Qiiit'n\  Ilench   as  wc  are  duly  informed  that   any  court  of  inferior  jurisdiction  has  coa 

fh"writ*of'Dro-   "**^^^'*^  ^wi'\\  a  fault  as  to  found  our  authority  to  prohibit,  although  the: 

lilMtion.  if  a       may  be  a  ])0>bibility  of  correcting  it  by  appeal.     For  there  is  no  reason  f 

court  of  inffrior  ,|rivin*T  tlie  sul)i('ct  to  that  expensive  process,  to  abide  the  chance  of 
jurisdiction  /:  •*  i  •    i      -r  •..    i  .    i  i  i         _.-^ 

cuminit  a  fault,  repetition  ot  the  error,  which,  if  committed,  can,  at  last,  bt;  oiny  rectiw 
III  though  it  may  by  prohibition,  and  may  be  so  commiited  as  to  be  placed  beyond  the  rat 
!!!.!^I\^^  ^     '    <*ven  of  that  reiiuMlv  ;  or,  for  compelling;  him  to  submit  even  to  the  dire 

iiieonvcnitiiees  arising  from  that  deei>ion  alone,  if  none  lay  beyond  the* 
*' The  ijiiestion  then  remains,  what  are  the  defects  that  authorise  aJ 
n^iiuire  us  to  issuf?  the  writ  of  ]>rohil)ition  ?  The  answer  is,  that  they  ■ 
in  every  ea>e  of  such  a  nature  as  to  siiow  a  want  of  jurisdiction  to  dcci 
the  ea>e  brought  before  them,  (fj)  In  whatever  stage  that  fact  is  ma 
manifest  to  us,  either  by  the  Crown,  or  by  any  one  of  its  subjects*  we  < 
bound  to  interpose.  The  misconstruction  of  an  act  is  one  of  those  defect 
the  enforce  men  t  of  a  tax  imposed  without  lawful  authority  u  assoir^ 

(0  4  Burr    1011.  ICOO.  cit.   in   arg.   4  (1)  'J  Cowp.  422. 

T.  K.  *.:*»?».  (.1)1  Curt.  :>:M. 

CM  J  i\^^v\^.  i:j.  {*])   (JarJner  v.  Jfooth,  2  Salk.54S. 
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mother ;  and  such  a  tax  we  deem  a  church  rate  to  be,  wliich  is  laid  by  Wiro  cak,  or 
parish  officers,   not  only  without  the   concurrence  of  the  parish,   but  in   ^  UatiI 
defiance  of  their  declared  refusal  to  declare.     This  is  no  irregularity  which 


may  bi»  waivcil  or  cured,  leaving  the  principal  matter  substantially  com-  i^rd^Denm  n 
pletc,  though  attended  with  unusual  and  informal  circumstances ;  but  it  is  a   in  Burderv. 
proceeding  altogether  invalid,  and  a  church  rate  in  nothing  but  the  name.      ^'^* 
"  Our  judgment  must,  therefore,  be  given  in  favour  of  the  plaintiff.** 
The  important  question,  whether  the  minority  of  a  vestry  can  make  a   Whether  the 
valid  rate  after  the  majority  have  refused,  when  the  Ecclesiastical  Court  minority  of  a 
has  ordered  a  rate  to  be  made,  was  discussed  in  Velei/  v.  Gosling  (1),  and  J^^keavalid 
Gading  v.  Veley  (2),  wh(»n  Sir  Herbert  Jenncr  Fust  and  Lord  Denman  rate  after  the 
gave  the  following  judgments,  and  in  which  the  facts  of  the  case  have  been   ""JJ*^"*)^  ''»^° 
fdly  incorporated.  the  lUjclesiasti- 

In  Veley  v.  Gosiing  (^)  it  appeared  that  the  parish  church  of  Brain-  ^^'^''** 
tree  being  very  much  out  of  repair,  a  monition  issued  from  the  Consis-  i^  ]^  mn^^ 
torial  Court  of  London,  commanding  the  churchwardens  to  summon  a  dibcusaed  in 
TMtry  for  a  specified  day  and  hour,  and  ordering  the  parishioners  then  to  /,-,^^nj  (^^ 
attend  and  make  a  church  rate.     A  vestry  having  been  convened,  a  survey  Ung  v.  FtUy, 
ud  estimate  of  the  repairs  and  the  expenses  was  produced,  and  no  objec* 
tion  made  to   either.      A  rate   having  been  proposed   and  seconded,  an 
uncDdment  (in  effect)  **  that  no  rate  be  granted,*'  was  moved  and  seconded, 
tnd  on  a  show  of  hands,  was  carried.     The  majority  of  the   parishioners 
^bo  had  negatived  the  granting  a  rate  having  quitted  the  vestry,  the  church- 
^rdens  and  the  minority  continued  to  remain  in  vestry,  and  re-proposed 
wd  carried  the  necessary  rate.     It  was  held,  by  Sir  Herbert  Jenner  Fust, 
''^Versing  tfie  decision  of  the  Chancellor  of  London,  that  such  rate  was  a 
'^gal  and  valid  church  rate,  and  who  assigned,  among  other  reasons   for 
•och  judgment,  the  following  :  — 
•*  The  ease  of  Gmidern  v.  Selhy(\)  has  been  much  dwelt  on.    I  think  this  Judgment  of 

'a*e  did  not  meet  with  the  attention  in  the  Court  of  Queen's  Bench,  which    f"  ^*«»^|'"\  . 
.  Jenncr  Fust  in 

'"^Uuetoit;  I  think,  to  a  certain  extent,  it  has  been  calumniated.  The  Friey  w.  Got' 
^<^Urt  of  Queen*s  Bench  repudiated  it  as  an  authority,  but  I  think  the  case  ''''^* 
^<^8  not  properly  presented  to  that  Court,  so  as  to  enable  it  to  form  a 
^Tect  opinion  on  the  case ;  it .  went  to  that  Court  with  many  seeming 
^'^omalies  and  irregularities,  pointed  out  by  the  judge  of  the  Consistory 
^o^rt,  and  with  the  knowledge  that  he  had  expressly  stated  his  dissent 
^^^rn  it.  Most  certainly,  in  that  case,  there  were  irregularities  in  the  pro- 
codings  in  the  inferior  court,  but  they  were  not  treated  of  in  the  Arches 
-•^^irt-  The  case  came  to  tlie  Arches  Court  on  the  merits,  on  the  question 
''bc^thcrthe  rate  was  a  valid  rate;  there  was  no  a])peal  in  any  of  the  inter* 
^^diate  stages.  [The  Court  stated  the  nature  of  the  case,  and  the  techni- 
^1  proceedings;  observing,  that  they  were  fully  stated  in  the  judgment  of 
■^o  court  below.]  1  cannot  say  the  proceedings  were  ver}'  regular,  but  no 
*^*jection  on  that  head  was  taken,  when  the  cause  came  up  by  appeal ;  there 
""^j*  no  motion  on  the  subject;  no  application  to  suspend  the  hearing,  until 
**o  irre;rularities  liad  been  cured ;  the  proceedings  were  in  the  usual  form 
^f^   an  appeal,  with  one  important  exception,  —  that  in  this  Court  a  new 

(1)3  Curt.  2.ZX  (^)  .'J  Cnrt.  i>j:l. 

(2;  7  Q.  IJ. -ID).  O)  I  Ibid.  API. 
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Who  cak,  ok     plea  was  given  in,  stating  expressly  this  fact, — *  that  the  rate  had  not  bee 
k  Rate.  allowed  by  the   major   part  of  the  parishioners ;   who,  on  tlie  contrar 

had  disapproved  of  and  disallowed  it ; '  bringing  the  main  question  directl 

slif  He^rt^      to   the  notice   of  the  Court ;    Sir  AV.  Scott  was  the  counsel  who  signc 
Jenner  Fufit  in  this   plea ;    the   point   was  argued,  and,  true  il  is,   no   authorities  wei 
Veleyv,  Gm-      cited,  either  in  the  argument  or  in  the  judgment,  but  it  cannot  be  sai 
"^'  that  SirW.  Wynne,  in  tiie  year  1799,  was  ignorant  of  the  law  of  churc 

rates :  he  would  not  be  unprepared  to  give  a  decision  on  the  point.  It  hi 
been  surmised,  that  Sir  \V.  Wynne  did  not  intend  to  decide  thin  poin* 
that,  in  point  of  fact,  he  thought  he  was  deciding  on  the  question,  whethe 
in  any  event,  churchwardens  could  make  a  rate  of  themselves  ?  whetbc 
after  a  vestry  had  been  duly  summoned,  and  the  pari>hioners  did  not  atteiii 
a  rate  could  be  made  by  the  churchwardeHs,  without  a  majority  of  tl 
parishioners  ?  but  this  is  mere  conjecture ;  the  true  distinction  between  th 
two  cases,  as  it  appears  to  me,  has  never  been  understood.  But  am  I  ti 
assume  that  all  the  circumstances  of  the  case  were  laid  out  of  Sir  W 
Wynne's  consideration  ?  that  they  had  no  weight  in  his  decision,  when  tbej 
were  so  pointedly  called  to  his  attention  ;  namely,  that  this  was  a  rate  mads 
by  the  churchwardens,  without  a  majority  ?  In  deciding  that  case,  SirW. 
Wynne  decided  on  all  the  circumstances  of  it,  and  on  the  consideratioD  dae 
to  them.  I  have  been  told,  —  what  is  perfectly  true  as  a  general  obsenrar 
tion,  —  that  judgments  are  to  be  confined  to  the  cases  immediately  before 
the  courts  in  which  they  are  given :  is  this  case  an  exception  ?  Why,  up- 
pose  Sir  W.  Wynne  decided  this  case,  when  all  these  circn instances  were 
not  present  to  his  mind.  1  am  not  at  liberty  to  assume  any  such  thing ; 
and,  as  this  case  may  be  of  some  importance,  I  have  no  hesitation  in  sajingi 
that  it  is  not  liable  to  be  impeached,  on  the  ground  of  being  an  anomaloiU 
case,  and  not  worthy  of  notice.  Grant  that  there  were  irregularitieir-' 
they  were  committed  in  the  court  below ;  no  objection  was  taken  on  ths^ 
ground  in  the  Court  of  Arches;  Sir  W.  Wynne,  sitting  as  the  judge  of  thi 
court,  could  not  dismiss  the  appeal  on  account  of  irregularities  in  the  cour 
below ;  in  the  furtherance  of  justice,  he  was  bound  to  hear  the  case  on  tk* 
merits.  But,  in  point  of  fact,  were  the  irregularities  in  Gnudcm  \\StUnf{\ 
such  as  the  party  appellant  could  take  notice  of?  1  very  much  doub 
if  there  were  such  irregularities ;  I  have  found  a  case  in  which  it  was  hdc 
that  irregularities  of  such  a  nature  were  not  sufficient  to  vitiate  proceeding 
in  an  appellate  court ;  it  is  a  case  in  1713.(2)  A  citation  issued  in  tb 
name  of  John  Rogers,  as  the  commissary  of  the  Archd<!acon  of  Leiceste 
and  also  in  the  name  of  George  Newell,  official  to  the  archdeacon  ;  itcalle 
on  Mary  Townshend  to  answer  to  Lewitt  and  Page,  the  churchwardens c 
All  Saints*,  Leicester,  in  a  cause  of  subtraction  of  church  rate.  Article 
were  exhibited  against  her  in  the  name  of  the  commissary  and  officia 
Some  of  the  acts  were  sped  before  the  conmiissary  only ;  in  others*  he  ha 
acted  for  Newell  as  official.  Sentence  was  given  by  Newell,  the  official;  b 
signed  the  sentence  as  surrogate  to  the  commissary ;  the  party  cited  wfl 
condemned  in  the  rate  and  expenses ;  the  cause  was  brought  to  the  AreW 
by  appeal ;  it  was  objected  that  the  proceedings  were  a  nullity ;  in  oCk«i 

(1)1  Curt.  r>94.  4tli    s.-&:»Ivn,    IILl.  tcnn,   note  of  Dr.  A. 

(•J)    Tuumund  \.  Lcvciil  k  P.iij'y   .\ relics,       drew. 
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n  the  appeal,  but  n 


RATES  (CHURCH). 

•'orU,  the  manner  in  vvliich  the  cause  had  been  coniluctcd  in  the  court 
bc\ov  was  so  [rregular,  that  tlie  party  ouglit  to  be  dismissed,  without  the 
Court  proceeding  into  the  merits  of  the  case;  the  arguments  were  of  con- 
mderahle  length,  and  it  was  insisted,  that  the  same  person  could  not  ait 
•a  judge  ia  two  distinct  capacities.  Cases  wei-c  cited  on  each  gide,  one, 
J^tvkiiu  V,  Newell,  from  the  same  judges,  which  it  was  said  was  dismissed  on 
tlie  same  accouut ;  on  the  other  side,  Biddle  v.  Parsont,  determined  in  the 
Arches,  on  appeal  from  (he  same  judges,  and  no  objection  made  to  their 
Beting  Jointly.  Jtefercnce  was  made  to  an  award  of  the  Bishop  of  Lincoln, 
betwifen  the  oHicial  and  commissary, — and  this  shows  how  impossible  it  is  for 
Hhis  Court  to  decide  on  such  cases  without  knowing  all  the  circumstances  of 
UieiQ, — it  turned  out  that  there  was  an  arrangement,  that  these  two  persons 
hould  sit  eimul  et  conjunctim.  An  award  of  the  same  nature  was  made 
ly  Archbishop  Whilgilt.  The  answer  to  the  objection  was,  that  it  should 
mte  been  made  before  issue  joined,  '  exceptio  fori  declinatnria  est,  et  ants 
Bt«m  conlestatem  upponi  debet  (Parnormit&n) ;'  the  reiiult  of  the  proceed* 
Bgiwas  this,  that  the  objection  not  being  taken  when  it  ought  to  haie 
■oen,  the  judge  decided,  that  he  must  proceed  to  hear  the  case  on  the 
Bcrits,  and  the  result  was,  the  party  was  dismissed  with  his  costs.  In 
jrauAm  V.  Selbff,  there  are  a  variety  of  seeming  irregularities,  but  if  an 
ppportunity  had  been  given  for  explanation,  they  might  have  been  ex* 
lught  to  have  been  objected  to  before  issue  was 
0  objection  was  taken  by  counsel  on  behalf  of 
«  ippellant.  It  has  been  attempted  to  explain  this,  by  saying,  that  owing 
Dthe  press  of  business  iu  the  Admiralty  Court,  in  1798,  LordStowell  had 
nn  become  the  judge  of  the  Admiralty,  and  that  he  had  signed  the  appel- 
»iil'«  cue.  But  who  were  the  counsel  for  the  appellant?  Dr.  Arnold  and 
^.  Sewell;  neither  of  these  persons  were  likely  to  neglect  the  interesB  of 
ir  client,  they  would  have  seen  any  objection  of  the  kind,  and  would  have 
>*li>l>ed  their  client  accordingly;  no  objection  was  taken  to  the  proceed- 
Og*.  and  the  cause  proceeded  to  a  hearing.  If  this  judgment  of  Sir  W. 
«  had  not  met  with  the  approbation  of  a  large  majority  of  the  pro- 
•tion;  if  it  had  been  thought  that  the  case  was  not  rightly  decided,  and 
*••(  the  rate  was  invalid,  would  not  the  parey  have  been  advised  to  appeal  ? 
Jndw  these  circumstances,  surely  Sir  W.  Wynne  must  have  decided  the 
Be  the  irregularities  what  they  may,  tliey  do  not 
ulone  iota  from  the  judgment;  Sir  W.  Wynne  must  be  taken  to  have 
I,  that  the  rate  was  a  good,  valid,  and  legal  rate,  capable  of  being 
*fc*e«l  iu  the  Ecclesiastical  Court.  Sir  W.Wynne  was  the  last  judge 
*fco  would  have  maile  a  law ;  he  invariably  took  the  greatest  care  to  satisfy 
"•"•taelf  as  to  what  the  law  was,  but  when  he  had  once  done  so,  he  never 
"^4»t*d  to  pronounce  what  the  law  was.  I  look  upon  his  decision  as  s 
''Vcti  positive,  and  absolute  decision  on  the  present  point,  as  a  precedent 
'**<Miing  nn  this  Court,  and  which  neither  I,  nor  any  judge  of  this  Court. 
•**  at  liberty  to  depart  from.  Whether  the  judgment  in  the  Courts  of 
^U«ien's  Bench  has  shaken  the  authority  of  the  case,  is  a  question  1  am  not 
*^  liberty  to  enter  into;  if  I  was  satisfied  that  the  judgment  was  not 
'"United  OD  authority,  and  a  just  apprehension  of  the  law,  I  might  then 
""fuie  to  be  bound  by  it ;  but  nut  thinkingso,  I  have  no  objection  to  shelter 
•"yscir  under  the  authority  of  Sir  W.  Wynne,  and  to  express  my  opinion 


Judgment  of 
Sir  Herbert 

fthy  T.  Cot- 
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Who  cak,  ok  that,  what  he  has  pronounced  to  be  law,  is  law.     That  ju^Jgmcnt  in  no  way 

▲  Rate.  militates  against  the  decision  of  the  Queen's  Bench,  the  point  iH'fore  that 

-  court  was  not  the  point  decided  in  Gaudem  v.  Selhy.     Did  the  Court  of 


SU  Ilcrbcrt  ExchtKjuer  Chamber  repudiate  this  case  as  an  authority  ?  Undoubtedly 
Jenner  Fust  ia  they  have  not  so  expressed  themselves ;  it  was  no  precedent  for  the  caw 
Fr^jfT.  Co#-      before  that  court.     Have  not  the  judges  of  the  Court  of  Error  sold,  that 

<  there  is  a  wide  and  substantial  difference  between  the  cases, —  between  the 
case  then  before  them,  and  a  case  which  might  possibly  occur,  — in  fact, 
this  very  case.  What  is  the  meaning  of  the  term,  *wide  and  substantial 
difference  ?'  Must  it  not  mean  such  a  difference  as  will  tend  to  a  differait 
result  in  tlie  decision  of  the  two  cases  ?  So  far  then  from  repudiating  that 
case,  if  compelled  to  do  so,  I  should  rather  say  they  adopted  it ;  othenriie, 
I  think  they  would  not  have  thrown  out  the  observation,  that  it  was  a  point 
describing  of  great  consideration,  on  which  they  reserved  to  themselves  the 
power  of  forming  an  opinion  whenever  it  should  occur.  Can  I  suppoM 
those  judges  would  have  gone  out  of  their  M-ay  to  make  use  of  such  marked 
expressions,  unless  they  really  attached  some  importance  to  the  distioctioa 
between  the  cases  ?  On  the  contrary,  I  think  the  supposition  is  rather  in 
the  alternative,  that  they  would  have  guarded  themselves  from  the  pow- 
bility  of  being  supposed  to  have  entertained  even  a  notion  of  thcexistesec 
of  any  such  distinction.  I  therefore  consider  the  case  of  Gaudem  v.  SAjf 
as  a  direct  authority  for  this  rate ;  the  learned  judge  of  the  Consistory  Conrt 
has  said,  that  it  is  neither  a  precedent,  nor  an  authority  ;  I  am  of  a  different 
opinion,  I  think  it  a  very  considerable  authority.  It  has  been  said,  that  the 
decision  in  that  case  came  by  surprise  on  the  profession  :  that  the  Ecclesi- 
astical Commissioners,  in  their  investigation  of  the  law,  were  not  aware  of 
such  a  ca^^e.  As  a  member  of  that  commission,  I  do  not  know  that  leref 
heard  of  the  case  by  its  real  title,  but,  at  a  very  early  j>eriod  of  my  entering 
this  profession,  I  was  always  led  to  think  that  the  la(«'  was  such,  and  had 
been  so  laid  down ;  nothing  can  be  more  clearly  shown  by  the  Report  of 
the  Ecclesiastical  Commissioners  than  this,  that  in  their  opinion  such  a  evt 
might  arise.  If  my  recollection  serves  me,  I  always  understood,  that, 
although  the  point  was  doubted,  the  better  opinion  was,  that  such  a  late 
was  a  good  and  valid  rate  ;  but  I  well  r<>member,  that  at  an  early  period  of 
my  communication  on  the  subject  with  the  learned  judge  of  the  Consistory 
Court,  he  entertained  a  different  view  of  the  law." 
Judf^ment  of  Lord  Denman,  in  delivering  the  judgment  of  the  Court,  in    Gosling  <'• 

in^'mlinn^^  TW(Pv(  1 ),  said,  "  We  arc  now  to  give  our  judgment  in  this  case,  whicb^ 
r«/ty.  from  its  iin])ortance  and  difticulty,  and  from  other  circumstances,  has  be*?"* 

<lelaye(l  longer  than  we  could  have  wishrd.  In  so  doing,  it  will  be  unofi^ 
ccssary  to  go  into  the  history  of  the  transactions  which  have  given  cxi*' 
tence  to  the  cause ;  and  the  rather  as,  in  the  course  of  our  observations,  ^^ 
shall  think  it  right  to  examine  minutely  the  allegations  on  the  record,  o" 
which  alone  our  decision  must  turn. 

**The  question  in  the  cause  is,  whether  the  rate  mentioned  in  the  dccl»' 
ration  has  bi-en  well  made.  And,  befon?  we  enter  into  the  examination  **• 
particulars,  it  may  be  as  well  to  stat<s  that  we  conceive  it  to  be  now  clearly 
srtth'jl  that  a  rliureh  rate   can  only  be   made  by  the  churehwardens  an'^ 
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p«isIiioiiers  in  vestry  asspiubW,  understand iog  the  I'ormur  (crm  to  Include   WnorA!i,oi 
iIm latter  also,  if  no  otiicr  parishioners,  after  due  notice,  attend,  and  under-  l*n^iV  "*' 

■ooiling  lUe  latter  term  to  include  occupif^rs,  altbougk  not  personally  resi-   

(tall  in  the  parish.     Wlipn  so  assembled,  the  major  part  will  bind  the  ^^Hfen.™ 
minarity  and  the  whole  parish,  for  the  purpose  of  making  the  rate,  and  in  in  GoiliKg  t. 
tHtj  legal  incident  thereto.     Unless,  therefore,  the  present  rate  can  be    ''"'l'' 
t)w«Dlo  have  been,  in  a  legal  sense,  made  by  the  majority  of  those  assem- 
bled in  vestry  on  the  oci!ii.'ion  mentioned   in  the  declaration,  and  taking 
pin  in  the  proci^edings  fur  which  they  were  then  assembled,  it  in  not  a 
niid  rate ;  and  the  burthen  of  proof  is  cerlainly  cast  on  those  who  nflirni  itft 
tilidtly. 

"  Upon  the  argument  of  this  case,  the  counsel  for  the  defendants  did  not 
drink  from  meeting  his  opponent  on  this  principle.  Majority  he  truly  nfi- 
•eitMl  to  mean  legal  majority  :  and  he  contended  that,  although  there  might 
be  nuraerically  more  vestrymen  present,  who  were  in  intention  adverse  to 
^niethan  those  who  voted  for  it,  yet  the  majority  of  votes  legally  ex- 
pnasMl  was  in  its  favour.  This  position  he  sought  lo  establish  by  iihowing 
lilt  the  vestrj-men  who  were  so  adverse  had  thrown  away  their  votes  :  and 
w  likrnefl  this  case  to  those  which  have  been  decided  in  regard  to  eor- 
fante  assemblies  for  corporate  elections,  or  the  meetings  of  freeholders  or 
■Brifeue*  in  elections  to  the  House  of  Commons,  It  may  be  convenient. 
ttcRfore,  in  the  first  place,  to  examine  into  the  principle  on  which  this  rule 
■  to  corporate  and  other  elections  appears  to  havf^  been  established,  and 
Veni  after  staling  the  facts  which  these  pleadin)[s  disclose  with  regard  to 
proceedings  now  in  ()nestion,  tn  see  whether  it  is  properly  applicable  to 
facta,  so  as  to  be  the  groundwork  of  our  decision, 
■First,  the  case*  in  which  the  rule  has  betn  cither  stated  or  applied  ia 
'•Rird  to  corporate  elections  are  very  numerous.     It  may  be  sufBcicnt  to  j 

'^fcr  to  four  of  the  most  important,  either  far  the  arguments  or  the  jiidg-  i 

mrnu, — OliUnowv.Wainwriffhlii),  Rfxv. Monday  {2),  Rexv. Ifawkinii{S), 
VtMl  Rfx  V.  Parry.  (4)  The  result  of  the  decisions  appears  to  be  this.  Where  When;  the 
the  majority  of  electors  rote  for  a  disqualified  person  in  ignorance  of  the  fact  ""J"''?  "f 
of  (IiM)ualificatinn,  the  election  may  be  void  or  voidable,  or,  in  the  latter  fur  ■  disniuli 
^lasr,  may  be  capable  of  being  made  good,  according  to  the  nature  of  the  1«1  |)cnan  it 
disqualification  :  the  objection  may  require  u  Iterior  proceedings  to  be  taken  lh""r'^''%')f. 
'^^fore  some  competent  tribunnl,  in  onler  to  be  made  available  ;  or  it  may  qmliiicaiian, 
Ix!  tuch  as  to  plaec  the  elected  candidate  on  the  same  fooling  a*  if  he  never 
\*mA  existed  and  the  votes  for  him  were  a  nullity.  But  in  no  sucl 
**M  electors  who  vote  for  him  di-prived  of  their  voles  if  the  fact  becomes 
kininn  and  is  declared  while  the  election  is  still  incomplete ;  they  may  in- 
Manily  proceed  to  another  nomination,  and  vote  for  another  candidate,  if 
**  hr  disclosed  afterwards,  the  party  elected  may  bo  ousted  and  the  election 
(Wtlarwl  void  ;  but  the  candidate  in  the  minority  will  not  be  deemed  ipto 
'o  elected.  But,  where  an  elector  before  voting  receives  due  notice  that 
Pvticiilar  candidate  is  disqualified,  and  yet  will  do  nothing  but  tender 
"  *Dte  for  him,  he  must  be  taken   voluntarily  to  abstain  from  exercising 

P*  *'l  Or  Rtt  1.  Fczcmft.  2  Burr.  101 7.  (<!)  10  Eii't,  21 1 . 
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his  francliisc  ;  and  tlicrcfore,  however  strongly  he  may  in  fact  dissent,  a 
in  however  strong  Icrms  he  may  disclose  his  dissent,  he  must  be  taken 
law  to  assent  to  the  election  of  the  opposing  and  qualified  candidate ; 
he  will  not  take  the  only  course  by  which  it  can  be  resisted,  that  is,  i 
helping  to  the  election  of  some  other  person.  lie  is  present  as  an  electi 
his  presence  counts  as  such  to  make  up  the  requisite  number  of  elect< 
where  a  certain  number  is  necessary  ;  but  he  attends  only  as  an  elector 
perform  the  duty  which  is  cast  on  him  by  the  franchise  he  enjoys  as  el 
tor :  lie  c&n  s])eak  only  in  a  particular  language ;  he  can  do  only  cert 
acts:  any  other  language  means  nothing;  any  other  act  is  meri'ly  null: 
duty  is  to  assist  in  making  an  election.  If  he  dissents  from  the  choice 
A.,  who  is  qualified,  he  must  say  so  by  voting  for  some  other  also  qui 
fied ;  he  has  no  right  to  employ  his  franchise  merely  in  preventing  an  el 
tion^  and  so  defeating  the  object  for  which  he  is  empowered  and  bound 
attend.  And  this  is  a  wise  and  just  rule  in  the  law.  It  is  necessary  t 
an  election  should  be  duly  made,  and  at  the  lawful  time ;  the  eleetc 
meeting  is  held  for  that  purpose  only  :  and,  but  for  this  rule,  the  intern 
the  public  and  the  purpose  of  the  meeting  might  both  be  defeated  by 
perverscness  or  the  corruption  of  electors  who  may  seek  some  on; 
advantage  by  postponement.  If,  then,  the  elector  will  not  oppose  the  d 
tion  of  A.  in  the  only  legal  way,  he  throws  away  his  vote  by  directiB{ 
where  it  has  no  legal  force ;  and,  in  so  doing,  he  voluntarily  leaves  nn 
posed,  t.  e.  assents  to,  the  voices  of  the  other  electors. 

"  Where  the  disqualification  depends  upon  a  fact  which  may  be  onknc 
to  the  elector,  he  is  entitled  to  notice;  for,  without  that,  the  inference 
assent  could  not  be  fairly  drawn,  nor  would  the  consequence  as  to  the  i 
be  just.  But,  if  the  disqualification  be  of  a  sort  whereof  notice  is  tc 
presumed,  none  need  expressly  be  given  ;  no  one  can  doubt  that  if 
elector  would  nominate  and  vote  only  for  a  woman  to  fill  the  office  of  mi 
or  burgess  in  parliament,  his  vote  would  be  thrown  away :  there  the 
would  l>c  notorious ;  and  every  man  would  be  presumed  to  know  the 
upon  that  fact. 

'*  It  follows  from  these  observations  that  the  true  ground  of  the  decit 
is  that  stated   by  Lord   Mansfield  in  the  case  first  cited. (!)     *  Whem 
electors  are  present,  and  do  not  vote  at  all,*  *  they  virtually  accjuie see  in 
election  made  by  those  who  do/     In  tiiat  ease  the  numerical  majority  i 
tented  themselves  with  protesting  against  the  election  of  him  for  wlium 
minority  voted-       In   the  case  of   Taylor  w  Bnth   (Mayor  of)  (5?), 
counsel   in  argument  took  the  distinction   between   not   votin;;  at  all 
voting  for  the  disqualified  candidate  ;    they   admitted  that  silence  m: 
well  bi?  held  to  give  consent,  but  thai  voting  fur  the  other  candidate  wa 
exjiress  negative :  it  was  the  only  way,  they  said,  of  voting  against  ooi 
vote  for  the  other.     But  the  Court  overruled  the  distinction  ;  to  vote  f 
])erson  not  quuHHed,  thoy  said,  was  the  same  thing  as   not  to  vote  at 
wliicii  it  was  admitted  would  have  been  a  eonstruetive  assent. 

*'  It  will  not  escape  observation,  that  in  all  these  cases  the  law  requ 
the  concurrence  of  a  majority  of  the  electors  ])resent  to  make  the  elec 
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raod.    In  none  of  them  could  it  be  stated  as  a  tenable  proposition  that  the  '^^^  ^^^*  ^* 

CANNOT    MAK' 

minority  could 'bind '  the  majority,  or  make  a  good  election  against  their  ^^  j^atkI 

fotes.    In  all  of  them,  too,  the  numerical  majority  were  de facto  opposed  to   — 

the  election  made.     Yet  this  fact  was  never  considered  as  rendering  the   |^^  Denma 
election  in  law  other  than  by  an  actual  majority.  in  GotUng  ▼. 

"  Whether  the  rule  we  have  now  been  examining  would  apply  to  the  pro-  ^^' 
eeedings  of  a  vestry  assembled  to  make  a  church  rate,  was  a  question  first 
suggested  by  the  Court  of  Error  in  the  case  of  Veley  v.  Burder  (I),  and 
originating  M'ith  the  court.  In  point  of  authority,  it  can  be  put  no  higher 
than  as  a  suggestion,  a  point  stated  as  fit  for  inquiry.  At  the  same  time, 
some  weight  must  be  necessarily  attached,  we  think,  even  to  such  a  sug- 
gestion of  so  high  a  court,  made  in  so  elaborate  a  judgment  on  a  matter  so  * 
important,  especially  as  it  was  obvious  that  the  suggestion  must  lead  to  a 
▼enr  expensive  experiment,  as  it  has  done  in  the  present  case.  Thus  far 
important,  and  no  farther,  do  we  consider  the  passage  alluded  to  in  the 
judgment  to  have  been. 

**  Undoubtedly  some  weight  must  be  allowed  to  the  observation  that, 
ihhough  there  have  I>een  periods  where  a  great  difficulty  existed  in  pro- 
curing the  making  of  church  rates,  this  principle,  though  easy  of  applica* 
tion,  never  appears  to  have  been  resorted  to  or  thought  of.  But,  in  the 
first  pUce,  the  rule  itself,  as  applicable  to  electors  of  any  kind,  does  not 
appear  to  have  received  any  judicial  sanction  till  long  after  the  temporary 
difficulty  as  to  church  rates  had  died  away.  And,  secondly,  the  peculiar 
Bode  of  proceeding,  which  may  be  considered  as  equivalent  to  the  throwing 
tvay  of  votes,  does  not  appear  to  have  been  ever  adopted  before  the  present 
occasion.  And,  besides,  those  who  are  familiar  with  the  manner  in  which 
our  common  law  has  been  built  up  and  declared  by  judicial  resolutions  will 
he  aware  that  the  mere  lateness  of  time  at  which  a  principle  has  become 
tttablished  is  not  a  strong  argument  against  its  soundness,  if  nothing  has 
been  previously  decided  inconsistent  with  it,  and  it  be  in  itself  consistent 
*ith  legal  analogies. 

**  These,  however,  are  on  both  sides  but  in  the  nature  of  make-weights, 
which  will  not  in  themselves  dispose  of  the  question ;  the  cardinal  point  of 
which  appears  to  us  to  be  this :  whether,  under  the  circumstances  stated 
10  the  declaration,  it  was  conclusively  the  duty  of  the  parishioners  assembled 
on  that  occasion  in  vestry  to  make  the  rate  proposed  to  them.  It  is  neces- 
••T*  therefore,  before  we  proceed  in  the  inquiry,  to  see  exactly  what  are 
^e  facts  alleged. 

"  The  declaration,  which  is  demurred  to  generally,  sets  out  the  libel ; 

^d,  as  the  question  is,  whether  it  was  proper  to  admit  that  to  proof,  the 

^legations  in  it  must  for  the  present  purpose  be  argued  upon  as  true.     It 

^■Amences  with  stating  the  want  of  repair,  continued  and  increasing  from 

^834 ;  the  holding  of  vestries,  and  the  refusal  of  any  rate  for  the  repair,  or 

^^  providing  necessaries  for  the  decent  celebration  of  divine  service  ;  the 

""^^ting  a  rate  by  the  churciiwardens  alone  in  June,   1837,  out  of  vestry, 

••^d  ^I'ter  a  refusal  by  the  parishioners  in  vestry  ;  proceedings  to  enforce 

^  payment  of  this  rate,  and  the  prohibition  issued  from  this  court.     A 

"""•equent  vestry  and  refusal  in  1841, — although  a  continuing  want  of  repair 
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Who  cax,  ok     and  of  funds  in  the  hands  of  tlic  churchwardens,  — ^"thc  making  of  a  sunrer 
▲  Kat^  *'^**     '^"^  estimate,  with  the  due  exhibition  of  it  to  the  parishioners,  are  avcmtL 

- — It  then  alleges  that  the  same  wants  continuing,  were  set  out  in  an  affidarit 

Lo^^nman    ^"^"8**^  "*^  ^^^  Consistorial  Court;  and  that  thereon  a  decree  itfued, 
in  Goaiimg  t.       requiring  the  churchwardens  and  parishioners  to  show  cause  why  a  monitioa 
^  should  not  issue  against  the  churchwardens  to  take  the  necessary  steps  to 

put  the  church  in  repair,  and  for  providing  necessaries  for  the  decent  cele- 
bration of  divine  service  therein,  and,  amongst  other  things,  to  call  a  veitry 
for  a  certain  day,  place  and  hour,  for  the  purpose  of  making  a  rate ;  aad 
against  the  parishioners,  to  meet  in  such  vestr}',  and  then  and  there  to  miie 
a  rate  for  and  towards  the  purposes  aforcsai<l.     The  decree  then  warned 
them  that,  unless  they  appeared  and  showed  good  cause  to  the  contrary,  tbe 
monition  would  be  decreed  accordingly.     It  further  states  the  due  service 
of  the  decree,  that  no  cause  was  shown,  the  appearance  and  submission  of 
the  churchwardens,  the  non-appearance  of  the  parishioners,  and  the  issQiag 
of  the  monition,  its  service  and  return.    It  goes  on  to  state  the  continuance 
of  those  circumstances  which  made  a  rate  necessary,  and  the  meeting  of 
the  vestry  in  July,  1841,  in  obedience  to  the  monition.     And  this  briogtu 
to  the  proceedings*  on  which  this  case  arises.     The  monition  and  notice  of 
vestry  were  read;  the  churchwardens  produced  and  exhibited  a  surrey  and 
estimate  ;  the  necessity  for  the  repairs  was  not  disputed  or  denied;  norwti 
any  objection  made  to  the  amount  of  the  estimate.     A  rate  of  2f.  in  the 
pound  was  then  proposed  and  seconded,  for  the  necessary  repairs  of  tke 
church,  and  for  providing  necessaries  for  the  decent  celebration  of  divine 
service  and  offices  therein.    And  thereupon  it  is  alleged  that  an  amendment 
was  moved  and  seconde<l,  which,  although  somewhat  long,  it  may  be  right 
to  give  in  its  terms.     *  That  all  compulsory  payments  for  the  support  of 
religious  services  of  any  sect  or  people  appear  to  the  majority  of  this  vestrf 
to  be  unsanctioned  by  any  portion  of  the  New  Te:«tanient  Scriptures,  and 
altogether  opposed  to  and  subversive  of  the  pure  and  spiritual  character  of 
the  religion  of  Christ ;  but  that  fur  any  one  religious  sect  to  compel  other* 
which  disapprove  their  forms  of  worship  or  system  of  church  governmentt 
or  which  dissent  from  their  religious  principles  and  creeds,  to  nevertheless 
submit  to  support  and  extend  them,  a])pears  to  this  vestry  to  be  a  yet  more 
obvious  invasion  of  religious  freedom  and  violation  of  the  rights  of  con-' 
science ;  while   also  it  appears   to  be  a  gross  injustice  to  <lissenters.  a^ 
citizens,  to  compel  thorn  to  pay  for  the  religious  ser\'ic(*s  of  others  in  whicls 
they  have  no  part,  while  they  build  their  own  ehapi.'ls^  support  their  owis 
ministers,  and   defray   the  expenses   of  their   own    wor:*hip.     That  com-* 
pulsory  church  rates,  and  more  especially  such  rates  upon  dissenters,  thu^ 
appearing  to  be  as  a  tax  unjust,  and  as  an  ecclesiastical  imposition  ad^ 
to  religious  liberty  and  contrary  to  the  s])irit  of  Christianity,  this  vi 
feels  bound   by  the  highest  obligaticms  of  social  justice  and  of  religioo^ 
principle  to  refuse  to  make  a  rate,  and  dot's  refuse  accordingly.*     Thi^ 
amendment,  on   the   show  of  hands  wa**  declared  to  be  carried ;  and  n<» 
poll  was  demanded.     The  libel  proeee<ls  to  state  that,  immediately  after* 
and  while  the  parishioners  continued  in  vestry  assembled,  the  question  wa^ 
put  whether  any  other  aniendiiieiit  was  proposed,  or  any  other  propositio9 
as  to  the  amount  of  rate  was  made ;  no  aflirniative  answer  was  returned  ; 
nor  was  any  otiirr  motion   or  pro])ositian  made  towards  discharging  ih^ 
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Bblijption  orrepniring  ihe  parish  church.  That  thercHpnn  the  chiirch- 
•udens  and  othtrs  of  the  parishioners,  thpii  nnd  there  present  in  the  vestry, 
dill,  in  obedience  to  the  monitiou  and  in  discharge  of  that  obligation,  at  the 
Mill  nieeting,  and  while  the  parishioners  continued  so  assembled  in  vestry, 
Ble  and  tax  the  parishioners,  for  the  necessary  repair  of  the  church,  and 
for  providing  necessaries  lor  the  decent  relebration  of  divine  service  and 
officw  therein,  the  several  sums  of  money  mentioiied  in  the  aaid  rate,  being 
1  nte  of  2m.  in  the  pound,  and  that,  accordingly,  a  rate  of  2s.  in  tlie  pound 
m  then  and  there  produced,  made  and  signed  by  the  vicar,  church- 
«irdeB»,  and  others  of  the  parishioners,  then  and  there  present ;  one  of . 
thr  opponents,  on  behalf  of  himself  and  others,  protesting  against  this 
procMding.  This  closes  the  statement  of  the  libel,  as  to  the  circum- 
iluices  under  which  and  the  manner  in  which  the  rate  in  question  was 
mdn  and  is  all  that  is  material  to  the  question  now  before  us. 

"We  are  now  to  determine  how  far  the  principle  deduced  from  the  caacs 
aunine<i  in  the  former  part  of  our  judgment  is  properly  applicable  to  the 
hcis  contain ed  in  this  statement 

"  And,  first,  it  is  essential  to  determine  what  is  their  substance  and  real 
import.  On  this,  two  general  remarks  at  once  occur.  The  first,  that  this 
tu  not  a  vestry  called  in  the  ordinary  way.  on  the  mere  motion  of  the 
fuwhioners,  or  any  part  of  them,  or  of  the  churchwardens,  but  in  obedience 
to  a  monition  from  the  court  of  competent  jurisdiction  in  such  matters,  the 
aonitioo  specifying  the  time,  place,  and  purpose  of  the  meeting.  We 
ihoulil  have  been  glad  if  the  Judgments  in  the  EccIeMBstical  Courts  had 
ttreira  any  light  on  the  importance  of  this  circumstance ;  but  tbey  do  uot. 
21w  learned  judge  of  the  Consistory  Court,  who  held  the  rate  illegal,  ac- 
^tSKKtO  Mr.  Johnson's  Report,  pages  51,  53.  (1)>  notices  it  shortly  in  his 
^^■Hpib  Judgment,  expressing  a  doubt  whether  it  was  regular  to  fiK  the 
^^H|h  hour  for  holding  the  vestry  in  the  monition,  treats  the  monition  as 
Wf**fe  only  to  call  a  vestry  for  the  purpose  of  making  a  rate ;  whereas 
goes  farther,  and  directs  the  parishioners  not  merely  to  consider  whether 
lie  shall  be  mode,  but  '  then  and  there  to  make  a  rale  for  and  towards. 
>c  purpose  aforesaid;'  and  sums  up  by  saying,  ■  the  rate  was  made  in 
■rmancfi  of  the  direction  of  this  court,  and  till  the  contrary  shall  be 
■rideil.  I  must  con^der  that  direction  as  legal,  and  made  on  competent 
■tharity.'  If  the  direction  were  legal,  and  made  on  competent  authority, 
d  the  rate  was  made  in  pursuance  of  thnt  direction,  it  would  seem  ditHcult 
deny  ita  validity.  And  in  this  there  would  be  much  reason,  and  no  in- 
doubt  that  the  Eccl-esiaslical  Court  has  a  general 
liction  in  the  subject-matter ;  the  regularity  of  the  decree  and  the 
lition  have  not  been  questioned;  and  the  latter  issues  against  parties 
:ing  default.  It  is  clear,  however,  that  the  learned  Judge  did  not  iateud 
e  understood  as  his  wordN  if  correctly  reported,  might  seem  to  import; 
do  we  mean  to  rely  on  this  fuct  as  establishing  the  legality  of  the  rate, 
this  obvious  reason,  among  others,  that,  unless  the  rate  can  be  truly 
Btl  to  have  bi«n  made  by  the  vestry,  t.^.  the  legal  majority  of  votes,  it 
BQt  made  according  to  the  directions  of  the  monition :  and  so  this  point 
resolve  itself  into  the  more  general  one. 

vidi!   Fclnj  V.  CoiUhj,  3  Curt.  C3-1,  285. 


Judptmmt  of 
Lord  Demnan 
in  Gatliiig  •. 
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Who  cam,  oe 

CAHNOTt  MAKI 
A  UaTC. 

Judgment  of 
Lord  Uenman 
in  Goiiimg  v. 


The  law  has 
cast  on  the 
parisliionvni  the 
duty  of  repair- 
ing the  church, 
and  on  this 
point  it  leares 
them  no  option. 


''  But,  although  the  fact  docs  not  in  itself  establish  the  validitr  of  ihe 
ratOj  it  is  not  without  its  importance  as  a  circumstance  to  determiiK 
the  character  of  the  conduct  pursued  by  tiie  niuiority,  and  the  true  im- 
port of  the  amendment  which  they  carried  upon  the  motion  for  imponog 
the  rate. 

**  We  pass  to  tlie  second  and  more  general  point,  the  character  of  the 
proceedings  at  the  vestry.  It  appears,  then,  that  tliat  meeting  being  dnlj 
constituted,  no  one  disputed  the  necessity  for  repairs ;  no  one  objected  to 
the  amount  of  the  estimate;  and,  when  a  rate  of  Is,  in  the  pound  waspro* 
•posed,  no  one  questioned  the  propriety  of  that  as  to  the  amount;  furtberp 
no  one  proposed  that  the  parishioners  should  in  any  other  mode,  u  bf 
labour  or  contribution  of  materials,  if  such  a  mode  could  have  been  adoptedp 
put  the  church  in  repair.  The  only  objection  was  to  the  law  which  cast  on 
them  the  burden  of  the  repair;  and  this  ended  in  a  protest  against  all  com- 
pulsory cliurch  rates,  and  a  refusal  to  make  any  rate.  This  objectioii« 
improperly  ealK^d  an  amendment  on  the  first  proposition,  the  chaimuui, 
perhaps  unwisely,  took  the  sense  of  the  meeting  on ;  and  it  prevailed,  upon 
the  show  of  hands ;  no  poll  was  demanded ;  but  the  chairman  gave  fall 
opportunity  for  the  proposal  of  any  otiier  and  more  legal  amendment :  ^ud, 
none  being  proposed,  the  party  in  favour  of  the  original  proposition  reverted 
to  it,  and  made  and  signed  the  rate  of  2s,  accordingly,  the  majority  offerioj; 
no  further  opposition ;  for  the  protest  cannot  properly  be  so  called,  beinfr 
unaccompanied  with  any  proposal,  and  nothing  more  than  a  perseverance  in 
abstaining  from  all  share  in  the  business  of  the  day. 

"  Now  it  is  perfectly  clear  that  the  course  pursued  by  the  majority  wm 
one  contrary  to  the  law,  and  beyond  the  only  purposes  for  which  they  wne 
assembled,  contrary  to  their  duty,  and  beyond  their  competency  as  vestry* 
men;  a  course  perfectly  irrelevant  to  the  proposition  submitted  to  thenLH 
much  as  if  they  had  protested  against  the  existence  of  an  Ecclesiistieil 
Court,  or  government  by  Queen,  Lonls,  and  Commons,  or  had  voted  the 
Established  Church  to  be  a  nuisance. 

**  The  law  has  cast  on  the  parishioners  the  duty  of  repairing  the  diureb; 
on  this  point  it  leaves  them  no  option  :  on  the  ])arishioners,  in  ve»trr 
assembled,  it  casts  the  duty  and  confiTs  the  privilege  of  detenniDiD^ 
whether  any  and  what  repairs  are  needed,  whether  the  estimates  be  proper» 
what  amount  will  be  necessary,  and  what  will  be  the  just  proportions  i> 
which  the  common  burden  shall  be  borne  bv  the  individuals.     These,  ftod 

■r 

these  only,  were  the  purposes  for  which  they  were  assembled  ;  and,  in  this 
assembly,  they  were  not  acting  merely  as  individuals,  but  represented  the 
whole  ])nrish,  and  were  capable  of  binding  the  whole  parish  in  all  that 
regarded  the  lawful  purposes  of  the  meeting.  Accordingly,  they  agree  that 
the  rej)airs  are  needed,  the  estimates  correct,  the  proposed  rate  reasonable 
in  amount;  but  the  mnjority  stop  there;  they  will  neither  vote  that  ratff 
nor  any  other;  they  will  only  prote>t  against  compulsory  church  rates*  and 
refuse  to  agree  in  making  any  r;ite,  including  tluTcin,  necessarily,  that 
which  had  been  proposed.  TIh-  original  motitm  then  remained  without  any 
amendment  to  displace  it.  Full  opportunity  was  given  to  move  anyoibf 
consistent  with  the  purpose  of  the  meeting  ;  and,  none  being  moved,  it  *■■ 
clearly  unnecessary  again  to  propose  the  original  motion  :  but  they  *!** 
Wire  willing  to  pertorni  tlie  duty  for  wliich  they  were  assembled  votcnj^ 
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it,  and,  in  pursuance  of  their  vote,  claim  to  have  made  the  rate  which  is   Who  caw,  or 
now  in  quesUon.  Tr^I  '*^'" 

"Before  we  proceed  to  examine  the  legal  effect  of  this,  it  may  be  well  to 

observe,  although   it  would   hardly  escape    notice,   that  this  examination   f]J*'§^*°*^ 
steers  quite  clear  of  the  question  which  has  been  so  much  discussed  on   jn  Coding  t. 
former  occasions ;  the  mode,  namely,  of  compelling  a  vestry  to  make  a  rate,    VtUy, 
or  of  punishing  parisliioners  wlio  refuse  to  make  one  when  necessary  :  for 
it  is  contended  that  the  vestry  has  made  a  good  rate ;  that  the  parishioners 
have,  in  this  respect,  done  their  duty.      The  plaintiff  denies  this.     The 
decuion  will  not  be  directly  affected  by  the  previous  judgment  of  this 
Court  or  the  Court  of  Exchequer  Chamber. 

*<  Let  us  now  examine  whether  the  position  of  the  defendants  can  be 
miintaincd,  that  a  good  rate  has  been  made ;  in  other  words,  whether  they 
are  right  in  supposing  that  the  same  rule  may  be  applied  to  the  proceedings 
of  a  vestry,  assembled  for  the  purpose  for  which  this  was  assembled,  which 
bas  been  established  in  the  cases  above  referred  to.  This  will  depend  on 
vhether,  under  the  circumstances,  it  was  conclusively  the  single  duty  of 
tlie  vestry  to  make  the  rate  proposed.  If  it  were,  it  will  not  be  difficult  to 
arrive  at  the  conclusion  that  any  number  of  those  who  were  present  and 
onwilling  to  perform  it  cannot  prevent  the  others  who  were  willing,  by 
nying  or  doing  any  thing  which  was  merely  beside  the  purpose  of  the 
meeting. 

"  It  is  alleged  by  the  plaintiff  that,  in  the  corporation  cases  relied  on, 
the  corporators  assembled  were  bound  to  make  an  election ;  that  was  the 
purpose  of  the  meeting,  the  duty  of  those  assembled ;  they  had  no  right  to 
cooidder  whether  an  election  should  be  made ;  they  could  only  decide 
between  eligible  candidates;  but  that  the  vestry  had  a  right,  and  a  duty 
*u  cast  on  them,  to  deliberate,  first,  whether  repairs  were  necessary  and 
to  what  extent ;  secondly,  assuming  a  necessity,  and  an  agreement  as  to 
extent,  whether  they  would  do  them  at  all,  and,  if  at  all,  whether  they 
vould  do  them  by  imposing  a  money  rate,  or  in  any  other  way.  Upon 
the  first  point  both  parties  are  agreed ;  and,  in  fact,  the  vestry  have  delibe- 
'Ued,  and  unanimously  agreed,  both  that  repairs  were  necessary,  and  to 
tbe  extent  alleged  by  tlie  churchwardens.  To  the  second,  the  defendants 
^Qswer  that  the  vestry  had  no  power  to  refuse  the  doing  the  repairs ;  and, 
to  the  la<(t,  that,  even  if  any  other  mode  of  repairing  might  have  been 
^opted  so  as  to  be  compulsory  on  the  parish,  yet,  as  none  other  was  pro- 
posed, and  the  rate  which  had  been  proposed  was  at  least  a  lawful  mode,  in 
this  state  of  things  it  became  at  all  events  the  duty  of  the  vestrymen  to 
ttuike  that  rate.  Conceding,  say  they,  that  by  law  another  kind  of  rate 
'^iglit  have  been  proposed  and  carried  ;  yet,  as  this  was  not  done,  and  the 
'cpairs  cannot  be  left  undone,  you  were  bound  to  do  them  in  the  mode 
proposed,  which  was  in  itself  legal. 

**  If,  indeed,  the  vestry,  under  the  circumstances  (and  it  can  scarcely  be 
too  often  repeated  that  we  are  reasoning  only  on  the  circumstances  appear- 
iiig  on  this  record),  were  at  liberty  to  discuss,  not  only  whether  they  would 
or  would  not  make  the  rate  proposed,  but  whether  they  would  do  the  repairs 
*t  all,  or,  if  they  agreed  to  do  them,  whether  tlioy  would  do  them  in  any 
other  way,  it  must  be  conceded  that  the  analogy  fails  between  this  case  and 
"^  cases  above  mentioned,  and  that  there  is  nothing  in  the  conduct  of  the 


1150  KATi:s  (CHURCH). 

Who  can,  o%     niajority  from  which  their  acquiescence  in  the  acts  of  the  minoritv  can  I 

CANNOT,  XAKB       •     r^^^j 

A  Hate.  .  inferred. 

*'  The  first  of  these  points,  however,  cannot  in  this  court  be  coiuideR 

LordDenman    '^^  arguable  question.     We  have  expressed  our  deliberate  opinion  upoB  il 
in  Gotlinff  t.       and  the  language  of  the  Court  of  Exchequer  Chamber  in  Veiey  v.  J3urder(l 
^*  is  decisive  :  *  that  the  repair  of  the  fabric  of  the  church  is  a  duty  which  tb 

parishioners  are  compellable  to  perfonn  ;  not  a  mere  voluntary  act,  whic 
they  may  perform,  or  decline,  at  their  own  discretion  :  that  the  law  is  is 
perative  upon  them  absolutely,  that  they  do  repair  the  church ;  not  bind 
ing  on  them  in  a  qualified  limited  manner  only,  that  they  may  repair  or  no! 
as  they  think  fit :  and  that,  where  it  so  happens  that  the  fabric  of  tb 
church  stands  in  need  of  repair,  the  only  question  upon  which  the  pi 
rishioncrs,  when  convened  together  to  make  a  rate,  can  by  law  delibeial 
and  determine  is,  not  whether  they  will  repair  the  church  or  not  (for  o 
that  point  they  are  concluded  by  the  law),  but  how,  and^  in  what  uanne 
the  common  law  obligation,  so  binding  them,  may  be  best  and  most  efe 
tually,  and  at  the  same  time  most  conveniently  and  fairly  between  thca 
selves,  performed  and  carried  into  effect.' 

*^  This,  therefore,  brings  us  to  the  second  point  for  which  the  defendatf 

contend,  and  which,  it  will  be  obser^'ed,  is  left  undecided  in  the  passage  « 

have  just  quoted.     That  the  mode  of  providing  for  the  repairs  by  a  rate : 

very  ancient,  and  in  itself  just  and  reasonable,  and  perfectly  valid  in  lav, : 

shown  in  the  same  judgment.     It  was  unnecessary  to  say  more.     Neilberi 

the  present  case  is  it  necessary  to  decide  that,  under  all  circumstanceti  ft 

the  accomplishing  every  object  for  which  a  church  rate  is  commonly  madi 

the  parishioners  are  bound  to  have  recourse  to  that  mode,  and  that  alo» 

Whether  the       The  legal  condition  of  the  vestry  in  this  respect  is  said  to  be  that  of  a  bod 

oHi  T«try  in"*  competent  to  make  a  bye  law,  a  deliberate  body  for  that  purpose;  the  Im 

respect  to  den  of  repair  and  of  providing  all  things  neccssar}'  for  the  decent  celebn 

"toiL^Ss^h  t      ^^^"  ^^  divine  service  being  cast  on  the  parishioners,  the  vestry  are  at  lea 

ofa  body  cum-    bound  to  set  in  order  ^nd  provide  some  means  by  which  these  ends  marl 

petent  to  make  accomplished.     Every  church  rate,  it  has  been  said,  is  made  in  exerciie  • 

^        *  the  power  conferred  on  the  vestry,  is  in  fiict  a  bye  law  made  for  the  oec) 

sion ;  and  it  may  be  conceded,  witliout  prejudice  to  the  defendants,  tb 

thcTC  may  Ih»  eases  supposed,  very  rare  perhaps,   in  which  the  bye  la 

might  be  made  in  some  other  way  than  in  the  imposition  of  a  church  rat« 

*'  It  is,  indeed,  at  first  sight,  somewhat  difficult  to  understand  the  tbcoi 

of  a  bye  law  as  applicable  to  the  decision  of  a  vestry  upon  the  mode  of  r 

pairing  the  parish  church  in  each  individual  instance  of  repair  needed. 

bye  law,  though  made  by,  and  applicable  to,  a  particular  body,  is  still  a  la^ 

and  differs  in  its  nature  from  a  provision  made  on,  or  limited  to»  particoli 

occasions ;  it  is  a  rule  made  prospectively,  and  to  be  applied  whenever  tt 

circumstances  arise  for  which  it  is  intended  to  provide.     In  this  sense  it  i 

certainly  inapplicable  to  the  resolution  of  a  vestry  in  any  particular  !*• 

stance  making  a  church  rate,  or  ordering  any  other  mode  of  meeting  ap*^ 

ticular  demand  in  respect  of  the  church  or  the  services  therein.     lo  sevtni 

books,  however,  the  term  'bye  law  or  ordinance'  will  be  found  used  is' 

more  general  way  with  reference  to  church  rates;    and  it  was  adopteil'' 

(1)  12  A.  &  E.  rJO-\ 
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the  judgment  pronounced  in  the  Exchequer  Chamber  in  Veley  v.  Burder,  ( 1 )  Who  caw,  o% 
Tbus  Lord  Coke,  commenting  on  Litt.  s.  165.  (2),  says,  •  An  upland  town'  ^^ai!it  **^'^* 

(i.  f.  one  neither  city  nor  borough)  ^  may  allege  a  custom  to  have  a  way  to  

their  church,  or  to  make  bye  laws  for  the  reparations  of  the  church,  the  Judgment  of 
well  ordering  of  the  commons,  and   such  like  things.'     The  marginal  refer-  jJ^ISJ^™'* 
ences  are  to  the  Year  Books.      But  the  often  cited  case  in  Tr.  44  E.  3.    Vde^. 
ioLlS  B.  pi.  13.,  is  the  only  one  which  we  have  been  able  to  find  bearing 
on  the  point :  and  in  that  the  custom  in  question,  or  the  bye  law,  was  not 
for  the  making  a  rate,  but  for  the  appointment  of  collectors,  and  distraining 
the  goods  of  those  who,  after  a  rate  made  at  any  time,  should  not  pay  the 
nm  assessed  :  and  upon  the  validity  of  such  a  custom  or  bye  law  no  deci- 
sion was  come  to.     So  in  the  Chambertain  of  London  s  case  (^3)  it  is  said, 
that 'inhabitants  of  a  town  without  any  custom  may  make  ordinances  or 
bye  laws  for  the  reparation  of  the  church,  or  a  highway,  or  of  any  such 
thing  which  is  for  the  general  good  of  the  public  ;    and  in  such  case  the 
greater  part  shall  bind  the  whole  without  any  custom.'     This  is  only  in  the 
argument  of  counsel ;   and  for  it  the  Year  Book,  Tr.  44  £.  3.  fol.  18  B. 
pi.  13.,  is  cited.     In  the  margin,  Jeffreys  case  (4)  is  referred  to,  which  only 
determined  that  the  occupier  of  land,  although  not  resident  within  the 
pariah,  was  rateable  to  the  repairs  of  the  church.     In  Norris  v.  Stops  (5), 
ud  Rogers  ▼.  Davenant  (6),  the  same  expressions  are  used.     But  in  all 
these  places  it  will  be  seen  that  the  matter  under  consideration,  or  for  which 
the  case  of  parishioners  and  church  repairs  was  referred  to  by  way  of  ana- 
logy, was  the  power  of  the  vestry,  by  its  resolution  for  the  making  a  rate 
for  repairs,  to  bind  the  parish,  the  parishioners  being  for  this  purpose  '  as  it 
»ere'  (to  use  Lord  Ilobart's  expression)  *  incorporate  : '  it  does  not  appear 
that  any  such  deliberate  discretion  as  to  the  mode  of  repairing  as  that  flow 
insisted  on,  was  at  all  present  to  the  mind  of  the  judges  or  counsel  who  used 
the  expression.     It  is  evident,  on  the  contrary,  that  the  mode  of  repairing 
present  to  their  minds  was  always  that  by  money  rate,  and  that,  when  they 
*Peak  of  custom,  bye  law,  or  ordinance,  they  are  either  speaking  somewhat 
inaccurately  of  the  authority  by  which  it  is  imposed,  or  some  special  cir- 
carustance  as  to  the  manner  of  collecting  or  enforcing  the  payment. 

*'  These  observations  might  lead  to  an  inquiry  of  some  length  and 
"^terest,  in  which  distinctions  might  be  found  to  arise  upon  the  several 
^^jects  for  which  church  rates  are  required,  and  the  several  foundations  of 
^^rnmon,  statute,  or  ecclesiastical  law,  on  which  the  liability  of  the  pa- 
'^^hioners  rests.  But  we  purposely  abstain  from  entering  upon  it,  because 
**'e  agree  with  the  defendants  in  the  answer  which  they  give,  founded  on 
^he  special  proceedings  at  this  vestry.  This  was  a  case  in  which  the 
P^shioners  were  required  to  provide  a  fund  both  for  repairs  and  the 
decent  celebration  of  divine  service  in  the  church ;  a  money  rate  was  the 
^Oly  mode  of  providing  for  the  latter  ;  it  was  a  lawful  and  reasonable  mode 
^f  providing  for  the  former ;  it  was  proposed,  and  its  amount  unquestioned. 
Ir^  then,  any  other  mode  could  have  been  suggested,  it  lay  upon  those  to 
Propose  it  who  objected  to  that  which  was  in  due  form  proposed ;  that 

(n  12  A.  &  K.  noi.  (4)  Ibid.  6C,.  (b). 

(2)  1  Inst.  110.  (b).  (5)  Hob.  210.  212.  5th cd. 

(3)  5  Co.  G2.  (b).  (G)  1  Mod.  194. 
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Who  cak,  or      which  was  at  least  reasonable  and  lawful  in  itsc^lf,  which  was  at  lea&t  m 
A  KatkI  ^^y  *"  which  the  duty  of  the  vestry  might   be  performed,  could  be  dit 

placed,  not  merely  by  protesting  against  it,  but  only  by  the  substitution  o 

Lord^Denman    ^°"*®  other,  equally  legal  and  effectual.     But  this  was  not  attempted, 
in  Coding  v.  '*  The  result  of  the  whole  is  this  :  the  vestry  was  lawfully  assembled  ti 

^'^9'  consider  of  the  repairs  of  the  churcli,  and  the  providing  things  neceHir] 

for  the  due  and  decent  celebration  of  divine  service  therein ;  the  member 

present  agreed  that  repairs  were  required,   and  that  there  was  a  want  o 

such  necessaries ;  they  agreed  that  the  estimates  submitted  by  the  churck* 

wardens  were   reasonable,  the   amount    proposed  proper ;   whereupon  i 

became  the  duty  of  the  vestry  to  make  provision  of  some  sort ;  a  rate  tk 

duly  proposed ;  no  amendment  was  moved,  no  modification  suggested,  m 

other  rate  put  forward ;  but  the  majority,  in  the  strongest  tern.s,  protestM 

against  it  and  against  all  compulsory  rates.     The  minority  disregarded  thi 

protest,  and  made  the  rate  first  proposed.    This  seems  to  us  a  case  iu  whid 

the  rule  as  to  corporate  and  other  elections  is  properly  applicable;  tk 

principle  on  which  it  is  founded  directly  governs  it.     Under  the  cireuB 

stances,  there  remained  only  a  certain  thing  to  be  done  by  the  meeting 

If  parishioners    the  parishioners  were  assembled  under  compet(^nt  authority  for  the  doio| 

dothvd  with  a    ''»  ^**^y  ^21*"*^  clothed  with  a  limited  character,  charged  by  the  law  with  j 

limited  charac  certain  duty ;  whatever  any  of  them,  however  numerous  in  proportion  ti 

^''th' 1**'*^     h  ^'*6 '■^''"^>"^^^'',  said  or  did  foreign  from  the  purpose,  or  going  beyond  th> 

a  certain  duty,    character,  or  in  contravention  of  the  duty,  reckons  for  nothing  ;  it  is  no 

and  do  any  act    to  be  counted  against  the  acts  of  those  who  seek  to  discharge  their  daty 

character  or  in  *^  **  ^^^  speech  or  act  of  the  individuals,  not  of  the  vestrymen. 

contraTcntion         <<  As  it  is  said  in  one  of  the  cases,  it  is  the  same  as  if  they  had  beei 

of  their  duty,  It  gji^nt,  and,  being  present  but  silent,  exactly  as  if  they  had  been  absent 

nothing.  They  must  be  taken  to  assent  to  what  the  other  vestrymen  agree  to,  a 

such,  in  the  carrying  out  of  the  purpose  of  the  mc^eting. 

"  Nor  needed  there  any  notice  to  be  given  which  was  not  given.  S 
fact  was  unknown  to  the  majority,  the  knowledge  of  which  might  hav 
altered  their  votes.  The  law,  undi  r  which  they  were  assembliHi,  whic 
determined  their  duty  and  the  purpose  of  their  meeting,  they  must  be  pri 
sumed  to  have  known  ;  and  it  is  satisfactory  to  feel  sure  that  they  did  kno* 
it.  The  recency  and  the  great  notoriety  of  tiie  judgment  in  Vtletf  ^ 
Ihirdcr  {\)y  and  the  very  language  of  their  protest,  put  this  beyond 
doubt. 

"  Xeitlier  can  it  be  said  that  this  is  to  apply  a  rule  of  law,  limited  to  oc 
subject-matter,  to  another  and  di>tinet  ciubs  of  cases.  For  it  is  not  ^ 
properly  to  bi*  considered  as  a  rule  of  corporation  as  it  is  one  for  tJ 
ordering  of  all  meetings  assembled  to  deliberate  and  vote  on  the  pi^rfors^ 
ance  of  a  definite  duty.  Wherever  the  proceedings  at  such  meetings  h*." 
come  in  question  before  the  courts  of  common  law  (and  there  have  br^ 
many  such  vestry  meetings,  meetings  of  turnpike  trustees,  parish  naeetiis 
for  the  election  of  parochial  officers),  the  same  general  rules  have  bt*^ 
applied  as  grounds  for  deciding  on  their  validity.  The  chairman  or  pC 
sidcnt  has  always  been  considered  as  charged  to  exclude  irrelevant  moti<»< 


(1)  12  A.  &  K.  •2f;5. 


RATES  (CllUliCIl).  1153 

■ 

and  to  admit  voting  only  upon  such  as  are  within  the  purpose  and  com-  Who  can,  or 
petcncy  of  the  meeting.  cakmot,  maks 

"  The  principle,   indeed,  may  be  best  illustrated  by  the  analogy  drawn    ■ 

from  electoral  meetings ;  but  it  is,  in  truth,  of  a  very  general  nature,  and  J^**?7f°*  ^^ 

inseparable  from  the  proceedings  of  any  assembly  convened  for  doing  some  in  Gotlimg  v. 

ict  necessary  to  be  done  at  that  meeting.     The  majority  must  do  it ;  other-  ^^^' 

tise,  however  necessary,  it  will   be  left   undone.     But   what  majority  ?  " 

The  majority  of  those  who  choose  to  take  a  part  in  the  proceedings  of  the 

iMembly.     At  almost  every  meeting  of  commissioners  for  executing  public 

worb  and  imposing  rates  for  the  purpose,  it  is  probable  that  the  resolution 

is  formed  by  a  small  number  of  those  who  attend,  on  whom  the   larger 

nnmber  are  content  to  rely.     If  it  were  found  as  a  fact  that  five  had  passed 

the  resolution  in  a  room  containing  twenty,  of  whose  proceedings  the  other 

fifteen  were  ignorant,  this   would  be   the  undoubted  act  of  the   whole 

meeting,  if  the  proceedings  had  been  conducted  regularly,  and  no  fraud 

vere  practised  to  occasion  the  ignorance  of  the  fifteen.     But  suppose  the 

twenty  were  convened  to  do  an  act  which  the  law  required  them  to  do  at 

that  time,  and  the  only  open  question  was  as  to  the  mode  of  doing  it ;  a 

node  lawful  in  itself  is  regularly  submitted;   whereupon  fifteen  declare 

that,  though  the  law  has  imposed  the  duty  on  them,  they  entertain  so  strong 

in  objection,  on  grounds  of  conscience,  to  the  law,  that  they  refuse  entirely 

to  concur  in  obeying  it.     What  must  be  the  consequence?     Must  the  law 

be  let  at  nought  and  its  requirements  be  disregarded,  or  must  not  those  who 

*tand  aloof  be  considered  as  refusing  to  assist  in  the  execution  of  their 

duty,  and  leaving  it  to  be  done  by  the  minority  which  is  desirous  of  doing 

*bat  is  right  ? 

'*  The  learned  judge  so  often  referred  to,  put  the  case  of  a  mandamus  (1), 

'  to  do  an  act  ordinarily  and  legally  done  by  certain  persons,   as  to  put  a 

'^^rate  seal  to  an  instrument.'     The  case  supposed  of  course  excludes  the 

^lotion  that  the  seal  is  in  the  custody  of  a  particular  ofiicer,  and  that,  by  the 

^ftrter,  he  only  can  affix  it,  and  that  he  r&fuses  to  do  so.     That  would  be  a 

^^  of  disobedience  to  be  punished ;  but  the  act  would  de  facto  remain 

■"^performed.     But,  if  the  act  were  properly  to  be  done  by  the  majority, 

^d  the  greater  number  of  those  present  refused  to  concur,  but  the  lesser 

^^niber  did  in  fact  affix  the  seal,  we  should  feel  no  difficulty  in  saying  that 

'he  seal  was  well  affixed  ;  that  the  corporation  had  obeyed  the  writ,  though 

^^^  contumacious   individuals  might  have   laid  themselves  open  to  pro- 

**^ings  for  contempt. 

^^  In  the  case  now  before  us,  it  was  the  duty  of  the  chairman  to  have 
'^^Used  to  take  the  sense  of  the  vestry  on  that  which  was  called  an  amend- 
^^nt  But  his  allowing  the  question  to  be  put  cannot  enlarge  the  powers 
^'  the  vestry,  nor  prevent  the  opposing  party  from  voting  on  such  matters 
luly  proposed  as  were  within  the  purpose  for  which  they  were  assembled. 
"*  the  punishment  of  interdict  for  refusing  to  make  a  rate  were  now  avail- 
^^le,  might  not  a  minority  prevent  the  infliction  of  so  heavy  a  sentence  by 
*^ting  as  they  have  done  here,  or  could  they  be  stopped,  because  the  chair- 
'^^A  ]ia<l  suffered  a  vote  to  be  taken  on  an  insensible  and  irrelevant 
***otion  ? 

(  I  )    Vtlry  V.  Gosling^  :J  Curt.  300. 
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Who  can,  oa 

CAVMOT,  MAKB 
A    UaTE. 

Judgment  of 
Lord  Denman 
in  Gosling  w. 


Atsent  of  pa- 
rishioners to  a 
rate  will 
•ometime^ 
cure  previouf 
illegality, or  in- 
formality. 

Where  church- 
wardens hare 
autliority  to 
make  a  rate 
under  the 
Church  Build, 
log  Sututes. 


A  rate  for 
the  consecra- 
tion of  a  church 
rebuilt  without 
a  faculty  under 
Stat.  59  Geo.  3. 
a  134.  s.  4a 
IS  Talid. 


**  It  has  been  observed  by  high  authority  (1)  that  ^this  rate  was  not 
proposed  to  the  vcsti*}',  nor  put  by  the  chairman  to  the  vestry  ;  there  was  oo 
voting  of  any  kind  thereon.'  We  are  dealing  now  only  with  the  record; 
and  that  states  that,  after  the  show  of  hands  taken  on  the  supposed  amend* 
ment,  '  the  question  was  then  and  there  put,'  which  must  mean  regularly 
put  by  the  proper  authority,  'whether  any  other  amendment  was  pro- 
posed ?  '  No  amendment  was  upon  that  moved,  nor  was  the  original  motioa 
formally  again  moved.  In  strictness  of  form  this  ought  to  have  been  dooe; 
but,  if  the  first  amendment  was  in  effect  a  withdrawal  of  the  majority  from 
the  meeting,  as  we  clearly  think  it  was,  the  repetition  of  the  terms  of  the 
original  motion  would  have  been  merely  useless.  To  those  who  had  de* 
liberately  declared,  the  moment  before,  that  they  would  make  do  rate  what* 
ever,  the  question,  whether  they  would  make  a  rate  of  2f.  in  the  ponnd* 
could  only  have  exposed  the  chairman  to  ridicule ;  it  was  already  decided 
in  the  negative,  for  the  reason  assigned. 

**  Upon  tlie  whole,  we  are  of  opinion,  that  this  rate  was  well  made ;  and, 
4;onsequcntly,  our  judgment  must  be  for  the  defendants." 

The  assent  of  parishioners  to  a  rate  will  sometimes  cure  previous  illegalitj 
or  informality :  thus,  if  a  rate  be  illegally  impose<l  by  a  commission  from  iIm 
bishop,  which  he  has  no  authority  to  issue  (S2)  without  the  parishiooen' 
consent,  yet  if  it  be  afterwards  assented  to,  and  confirmed  bythe  major  part 
of  the  parishioners,  that  will  make  it  good.  (3) 

In  Rex  v.  Si.  Mary'sy  Lambeth  (^Churchwardens  of)  (4),  where  the  io* 
habitants  of  a  parish  made  an  application  to  the  commissioners  for  buikiiDg 
new  churches,  conformably  to  stat  58  Geo.  3.  c.  45.  ss.  14.  &  60.  h  stat  59 
Geo.  3.  C.134.  s.  24.,  and  in  consequence  thereof  obtained  a  loan  for  the  pi^ 
pose  of  building  churches  within  the  parish :  —  It  was  held,  that  the  cbardk- 
wardens  might  make  a  rate  for  repaying  the  interest  and  principal,  « 
directed  by  stat.  58  Geo.  3.  c.  45.  s.  61.,  without  any  further  consent  of  tke 
parishioners  to  such  rate,  and  that  the  making  of  such  rate  was  not  a  matttf 
of  ecclesiastical  cognisance,  Lord  Tenterden  observing,  **  There  is  do  doabi 
upon  the  sixty-first,  compared  with  the  other  sections,  that  the  chnick- 
wardens  have  authority  to  make  the  rate.  They  cannot  borrow  money  of 
the  commissioners  under  these  acts,  unless  an  application  to  them  shall  htvc 
been  agreed  to  by  the  vestry,  and  not  disst'nted  from  by  one  third  in  nine 
of  the  proprietors  within  the  parish.  But  unless  the  churchwardens  hid 
authority  to  make  a  rate,  the  vestry  and  proprietors  might  consent  totk 
application,  and  afterwards  declare,  that  they  would  never  pay  the  mow} 
borrowed.  As  to  the  first  objection,  making  a  rate  to  pay  a  debt,  ondtf 
these  circumstances,  is  not  a  matter  of  ecclesiastical  cognisance.*' 

In  Warner  v.  Ciaier  (5)  it  was  holden,  that  a  church  rate  for  defnyiBf 
the  expense  of  the  consecration  of  a  church  rebuilt  under  stat.  59  Geo*^ 
c.  ISl*.  s.  H).  was  valid,  although  no  faculty  had  been  granted ;  Sir  HerM 
Jcnner  observing,  "  I  think  it  now  perft^'tly  clear,  that  the  proper  coiuitaU 
were  obtained,  within  the  40th  section  of  the  act,  and  that  the  libel  aadtbt 
additional  articles  are  proper  to  be  admitted. 


( 1 )   Vclfy  V.  GonliHg,  3  Curt.  298. 

(*J)  (fibKoirs  (.'(mIcx,  iO(i. 

(3)  Watson'K  Clergyman's  Law,  39J. 


(4)  3  B.  &  Ad.  65r 
(5>  *2  Curt.  315. 
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"The  libel  pleads,  that  on  the  26th  of  March,  1835,  a  vestry  meeting  Who  cak,  or 

CAMMOT    MAKK 

was  held  pursuant  to  notice,  when  it  was  resolved  to  take  down  the  old  ^  Uatl 


charch  and  rebuild  a  larger  church  nearer  to  the  body  of  the  village ;  and  

that,  in  pursuance  of  this  resolution,  a  new  church,  affording  better  accom-  sS/H^^rbert 

modation  to  the  parishioners,  was  built  on  a  more  suitable  site,  the  expense  Jcnner  in  War^ 

being  borne  by  a  subscription,  aided  by  the  Church  Building  Society ;  that  ^'^^'  ^**'*^ 

on  the22d  August,  1836,  the  new  church  was  consecrated,  and  was  resorted 

to  by  the  parishioners  as  tiie  parish  church ;   that  on  the  18th  August 

(prior  to  the  consecration),  a  vestry  meeting  was  called  by  regular  notice, 

to  make  a  rate  for  general  church  purposes ;  that  a  rate  of  one  shilling  in 

the  pound,  to  meet  the  expenses  of  opening  the  new  church,  was  agreed 

to;  that  the  greater  part  of  the  inhabitants  had  paid  the  rate;  and  that 

Mr.  Gater  had  been  duly  assessed  in  10/.  9s.  5^.,  ainl  had  refused  to  pay 

the  same. 

"  When  the  libel  was  before  the  Court  on  the  former  occasion,  tome  im- 
portant questions  arose,  as  to  the  authority  of  the  parish  to  pull  down  and 
rebuild  the  church  ;  whether  or  no  a  faculty  was  requisite?  And  these  ques- 
tions were  a  good  deal  discussed ;  and  the  Court,  considering  that  difficulties 
Blight  arise,  and  that  it  might  be  exceedingly  inconvenient  if  it  held  the 
opinion  that  in  this  case  a  faculty  was  necessary  for  the  transfer  of  the  parish 
rhorch  to  a  different  site,  suggested  whether  it  might  not  turn  out  that  it 
wudone  under  one  of  the  Church  Building  Acts,  which  might  take  it  out  of 
the  usual  course  of  the  general  law.  Accordingly,  inquiry  has  been  made, 
tod  this  turns  out  to  be  the  fact,  and  additional  articles  have  been  brought 
io,  pleading  that  the  consents  of  the  necessary  parties  had  been  obtained, 
l^n  from  the  bishop  of  the  diocese  (the  ordinary)  and  from  the  patron 
of  the  living  being  annexed,  and  the  incumbent  having  been  himself  the 
ehairman  at  the  vestry^  and  the  other  conditions  of  the  40th  section  of  the  • 

S^ Geo.  3.  c.  134.  having  been  complied  with.  What  does  the  act  provide? 
That  the  churchwardens,  with  the  sanction  of  the  vestry  and  the  consent  of 
^  ordinary,  the  incumbent,  and  the  patron  (there  being  no  lay  impropria^ 
^  here),  may  pull  down  and  rebuild  the  church  on  the  same  or  another 
*ite.  They  got  the  consent  of  the  vestry  by  the  vote,  the  consent  of  the 
binary  and  of  the  patron  are  also  obtained,  and  the  incumbent  was  chair- 
i>itn  of  the  meeting ;  and  it  also  appears,  from  the  additional  articles,  that 
"^f  of  the  additional  accommodation  has  been  set  apart  as  open  sittings, 
^  that  it  seems  to  me  that  all  the  provisions  of  the  act  of  parliament  have 
been  complied  with,  and  that  this  church  has  become  the  parish  church  of 
Botlev. 

"  Then  the  question  is,  whether  the  rate  was  properly  made  or  not  ?     The 

fir»t  objection  is,  that  there  was  not  sufficient  notice  of  the  purpose  for 

*hich  the  vestry  was  assembled  ;  it  was  *  for  making  of  a  church  rate  and 

<>tber  purposes.'     Certainly  there  is  no  specification  of  the  exact  object  or 

pQrpoKS  to  which  the  rate  was  to  be  applied ;  but  there  is  a  notice  that 

the  meeting  was  to  be  for  the  making  of  a  church  rate,  and  it  is  hypercriti* 

^l  to  say  that  every  particular  circumstance  and  object  is  to  be  stated  in 

^be  notice.     Mr.  Gater  was  present  at  the  meeting,  and  he  proposed  a  rate 

^^4  fourth  part  of  what  was  proposed  by  the  churchwarden ;  but  a  shilling 

"^  *as  carried  by  a  large  majority  of  the  vestry,  for  the  purpose  of  making 

Pt>vi;»ion  for  the  consecration  of  the  church.     I  am  of  opinion,  therefore, 

4  V  n 
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Who  cak,  o%     that  the  notice  was  sufficient,  and  that  no  one  could  have  been  taken  bv 

CAMNOT,  MAKE 

A  Kate.  surprise. 

**  Now,  the  rate  was  for  the  consecration  of  the  parish  church,  and  it 

sir  Herl)crt'  <*ouId  not  be  a  parish  church  till  it  was  consecrated  ;  and  I  should  be  giad  to 
JcnntT  in  War-  have  it  pointed  out  to  nie  by  whom  the  expense  of  consecration  vasto 
nrr  r.  Guttr.        ],^»  defrayed.     There  is  nothing  in  the  resolution  of  the  vestry  that  it  shuiild 

be  defrayed  by  voluntary  subscription.     If  the  church  had  been  rebuilt  on 

the  same  site,  still  it  wouhl  not  have  been  a  parish  church  till  it  was  conse^ 

crated,  and  the  parish  must  have  been  charged  with  the  expense  of  coiue- 

A  rate  fur  the     crdtion  of  such  a  church.     I  am  of  opinion,  that  a  rate  for  consecratioD  of 

coiisocratton  of  |^|,g  church  is  one  which  it  was  incumbent  on  the  parishioners  to  make,  ud 
a  church  is  one    ,.,.,,  ,  .     .  -    ,  /  ii  ,  v    r    «  .   i    ■   ■ 

which  it  is  in-     being  levied  by  a  large  mnjority  of  the  vestry  (all  but  two),  I  think  it  u  a 

ciinibcnt  on  the  legal  and  valid  rato,  and  that  every  parishioner  is  bound  to  contribute 
raake.*  ""'  **    to  it ;  and   being  of  opinion  that  it  is  a  goo<l  and  valid  rate,  legally  ind 

validly  made,  I  shall  hold,  if  the  facts  stated  in  the  libel  are  proved,  that 
Mr.  Gater  is  liable  to  the  rate ;  I,  therefore,  admit  the  libel  and  additional 
articles/* 
A  select  Testry        In  Cochhurn  v.  Harvey  (1)  it  was  holden,  that  a  select  vestr}',  appointed 
appointed  pur-    pursuant  to  stat.  59  Geo.  3.  c.  1.S4.  s.  30.,  had  no  power  to  impose  a  rate  for 
Gea  3.  c.  134.   *'*®  repair  of  the  district  church ;  Lord  Tenterden  observing,  "  This  ea*e 
«.  30.  ho»  no       depends  upon  the  construction  of  the  30th  section  of  the  59  Geo.  3.  c.  ISfc 
Mse^a  rate"for    "^^'^  church  was  built  undor  the  powers  of  the  act  of  the  58  Geo.  3.  C.+5L; 
the  repaim  of      by  the  70th  section  of  which  it  is  enacted,  *  that  the  repairs  of  all  suck 
the  district         district  churches  or  chapels  shall  be  made  by  the  districts  to  which  they 
_  .     "       .      respectively  belonc,  bv  rates  to  be  raised  within  the  district,  in  like  maDDer 

Judgment  of  '.  /..'«,.  /.  .  ,  ,  ,     «■     -^ 

Lord  Tenter-     **  *"  case  of  repairs  of  churches  of  parishes ;    and   every  such  uisinci 

den  in  Coekburm  shall  be  deemed  in  law  a  separate  and  <listiiiet  parish  for  that  purpose.* 

^*  **  Rates  for  the  repairs  of  churches  in  parishes,  by  the  common  lav, are 

to  be  ma<lc  by  the  (churchwardens  and  the  vestry,  that  is,  by  the  eburefc- 

wardeiis  and  inhabitants  in  vestry  assembled,  if  there  be  not  a  select  vestry 

established  by  usage,  or  act  of  parliament.      So  that,  if  this  statute  h^ 

remained  unaltered,  the  rate  in  question  being  made  by  the  churchwardens 

and  persons  acting  as  a  select  vestry,  wouhl  undoubtedly  be  bad.    A  select 

vestry,  for  piirposos  connecte<l  with  the  churcli,  is  established  by  the  30tk 

section  of  the  59  Geo.  3.  c.  134.,  which  enacts  *that  in  ever}-  district,  parislk 

&e.  in  which  any  church  shall  be  built,  acquired,  or  appropriated,  under 

the  provisions  of  the  said  recited  act  (2),  or  this  act,  in  which  there  »fc*W 

not  hi*  a  distinct  vestry  belonging  to  such  district  or  division,  a  H-lt^ 

ve«itry,  consisting  of  so  many  per>ons  as  shall  be  tlirected  by  the  comni*' 

hioners  in  that  behalf,  shall  be  appointed  by  the  cotninissioners,  with  tke 

advice  of  the  bishop  of  the  diocese,  out  of  the  substantial  inhabitants  of  tbe 

district,  ^'C  for  the  care  and  management  of  the  concerns  of  the  churcbor 

chaprl,  and  all  matters  and  things  relating  thereto ;    and  such  select  vestry 

shall  annually  elect  or  appoint  the  churchwarden  or  chapelwanlcn  Co  be 

named  on  the  part  of  the  parish  or  chapelry,  and  shall  elect  new  mcnbef* 

of  such  vestry  as  vacancies  may  arise  by  death,  resignation,  or  ceasiofS  ^ 

inhabit  the  parish ;  and  proper  pews  shall  be  assigned  and  provided  ^ 

every  such  church  for  the  use  of  the  churchwanlt-ns  thereof.' 

(I  )  •_'  I],  /t  All.  7r»:.  (2)  Stat.  j;S  Geo.  3.  c.  4J. 
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"  It  was  contended  for  the  plaintiff,  that  the  powers  given  to  the  select   Who  cak,  or 
Testry  by  that  section  did  not  extend  to  the  making  a  rate  for  the  ropaim  ^  |^^^^* 

of  the  church ;  and  it  was  urged,  that  acts  of  parliament  by  which  any - 

cbirge  may  be  brought  upon  the  subject,  or  the  subject  be  deprived  of  his  i^rd"^nttfr- 
rights  in  derogation  of  the  common  law,  are  to  be  construed  strictly  ;  and  den  in  Cockbur 
leveral  cases  were  quoted  in  support  of  that  proposition,  1  shall  notice  only  ^*  "<^^^^* 
two  of  them,  as  we  consider  the  principle  to  be  clear.  In  Fludyer  v.  Lomhe 
(Sir  7*.)  (I)  Lord  Hardwicke  (then  chief  justice  of  this  Court)  says, 
*  It  lias  been  rightly  said,  that  this  being  a  law  to  take  away  people's  fran- 
chitts,  should  be  strictly  construed.'  So  in  the  case  of  Ihickeridge  v. 
Flight  (2)  Mr.  Justice  Holroyd  says,  *  Where  acts  of  parliament  vary,  or 
take  away  the  rights  of  parties,  they  ought  to  be  strictly  construed.'  Many 
cues  on  the  construction  of  the  Stamp  Acts  have  been  determined  upon 
this  ground.  And  this  principle  must  be  kept  in  view  in  putting  a  con- 
itructioD  upon  this  30th  section.  Under  the  authority  of  this  section  the 
•elect  vestry  was  established ;  and  such  vestry,  therefore,  must  have  the  care 
ud  management  of  the  concerns  of  the  church,  and  all  matters  relating 
thereto;  and  the  question  is,  whether  the  power  of  making  church  rates  be 
iododed  in  those  words,  and  given  thereby  ?  Now,  there  are  many  con* 
cenu  of  the  church,  and  many  matters  relating  thereto,  independent  of  the 
Diking  rates  for  its  repairs;  and  the  power  of  making  such,  not  being 
upressly  given,  can  only  be  deemed  to  be  given  by  inference  and  implica- 
tion, if  it  be  given  at  all.  And,  accordingly,  the  argument  for  the  defend* 
uits  put  their  case  on  that  ground ;  and  it  was  urged,  that  the  inconvenience 
of  ftllowing  the  power  to  make  a  rate  to  exist  in  a  body  distinct  from  the 
pnvonswho  have  the  care  and  management  of  the  concerns  of  the  church, 
^oold  be  so  great,  that  the  legislature  must  be  understood  to  have  in- 
Med  to  give  that  power  by  the  general  words  used  on  this  occasion. 
^  Court,  however,  can  know  the  intention  of  the  legislature  only  from 
^  language  of  a  statute,  and  it  is  to  interpret  that  language  according 
^  the  rules  and  principles  of  law.  The  inconvenience  in  this  case  does 
^i  appear  to  be  greater  than  that  which  must  take  place  under  the 
tU.59  Geo.  3.  c.  12.,  whereby  a  select  vestry  may  be  appointed  for  the 
^cemt  of  the  poor,  leaving  the  power  of  making  rates  to  the  persons 
*ho  before  possessed  it,  that  is,  to  the  churchwardens  and  overseers. 

"The  10th  Si;ction  of  the  3  Geo.  4.  c. 72.  does  certainly  afford  an  argu- 
'^tin  favour  of  the  defendant's;  for  it  is  thereby  enacted,  that  in  every 
^^  in  which  a  parish  shall  be  divided  into  separate  parishes  for  ecele* 
*ttstical  purposes,  or  separate  districts,  in  which  select  vestries  shall  be 
appointed  by  the  coniniissionerH,  all  the  membi.*rs  of  the  select  vestry  of 
^c  original  parish,  residing  in  the  district  of  the  original  cliurdi,  &c.,  shall 
^tinue  to  act  as  the  vestry  of  such  district  and  church,  in  all  matters 
''^btittg  to  such  church  and  the  repairs  thereof,  or  to  any  other  eccle- 
*it8tical  matters,  or  in  distributing  any  proportion  of  any  charities,  &c. 
^bich  may,  under  this  act,  be  assigned  to  such  district,  provided  that  no 
''^ber  of  any  select  vestry  of  such  parish  shall,  after  such  division,  act 
***  «ny  matters  relating  to  any  church,  &c.,  or  any  repairs  thereof,  or  any 
'^ters  relating  thereto,  except  such  as  are  within,  or  relate  to  the  division 

(1  >  ('.  T.  II.  1307.  C'Jj  G  B.  &  C.  49. 
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Who  cak,  or  in  which  lie  shall  reside ;  and  that  all  members  of  the  select  vestry  of  such 

A^ulmc.^^'^''  parish,  resident  in  any  other  divisions  of  such  parish,  shall  be  membcnof 

-  the  vestries  to  be  appointed  for  the  divisions  ^hcre  they  reside.     But  it 


l!ord"lVnter-  '^  obvious  that  this  section  is  confined  in  terms  to  the  previous  existence 
6en  in  Coekburn  of  a  select  vestry  in  the  original  parish  ;  and  it  is  by  no  means  a  necemry 
V.  Harvey,  cons<»c(uence,  that  because  the  legislature  thought  fit  to  give  the  power  of 

making  rates  (assuming  such  powers  to  be  thereby  given)  to  the  select  vestiy 
of  a  new  parish  taken  out  of  an  old  parish,  wht*reiii  a  select  vestry  had  that 
power  before,  therefore  the  select  vestr}'  of  such  a  new  parish  shall  hare 
that  power,  where  it  was  not  previously  vested,  in  a  body  of  the  same  descrip- 
tion in  the  old  parish  ;  so  that  the  giving  of  that  power,  in  a  case  like  the 
present,  can  at  most  be  considered  only  as  a  matter  of  doubtful,  and  by  no 
means  of  necessary,  or  even  clear  implication.     For  these  reasons  we  are  of 
opinion  the  judgment  of  the  Court  must  be  for  the  defendant." 
AVhere  a  m^'o-       The  commissioners  for  building  and  enlarging  churches  having,  porroant 
^^tiy^muTi*^-  *®  ^^®  statutes  58  Geo.  3.  c.  4-5.  &  the  59  Geo.  3.  c.  30.,  appointed  iweatr- 
tcnd  to  con-       six  persons  to  be  a  select  vestry  for  the  care  and  management  of  a  churck 
Mttutc  a  legal     j^,j^j  j^jj  matters  relating  thereto,  it  was  held,  tliat  in  order  to  constitute  a 

good  assembly  of  the  select  vestry  so  appointed,  there  must  be  present  a 
majority  of  the  number  (viz.  fourteen)  named  in  the  appointment;  lod, 
therefore,  that  a  rate  for  the  repair  of  the  church,  made  at  a  meeting  vbere 
there  was  not  such  a  majority,  was  illegal^  and  that  payment  of  such  a  rate 
could  not  be  enforced  in  the  Ecclesiastical  Court.  (1) 
Rate  draim  up  'Yhc  parishioners  in  vestry  assembled  having  passed  a  resolution,  that  a  file 
dens  alone.     *    should  be  made,  the  fact  of  the  rate  itself  not  being  then  made,  but  drava 

up  subsequently  by  the  churchwardens  alone,  will  not  vitiate  the  rate.  (2) 


Rati,  wucMTo  3.  Rate,  when  to  be  made. 

BB  MADE. 

Rate  should  be  The  rate  should  be  made  before  the  expense  is  incurred,  bcfcause  the  pro* 
made  before  prioty  and  extent  of  the  repairs  should  be  determined  before  they  «* 
incurred.  undertaken.     And  no  church  rate  can  be  legally  made  for  the  reimbur** 

meiit  of  a  churchwarden,  because  that  would  be  to  shift  the  burthen  froo 
the  parishioners  at  the  time  to  future  parishioners.  (3) 
Under  Stat.  59         In  Ifcx  v.  Jhtrg/ft/  (^Chnrchwardens  of)  (+)  it  was  held,  that  under  «ti^ 
(Jo.,  :i.  c.  i:{4.    .^^  ^j^,^  ^  ^  j^j^  ^  J  ^  cliurchwardens  could  not  raise  a  loan  on  the  credit 

K.  I'l.  (■Iiurcti-  .  . 

wardens  cannot  of  the  chureh  rates,  to  pay  a  debt  for  repairs,  which  was  incurred  in  ap*^ 
raise  a  loan  on  year :  tliat  the  loan  ouglit  to  have  been  raisctl  at  the  time  when  the  repair* 
the  church  Were  done;  and  that  the  laying  of  the  rates  for  the  repayment  should 
ratoH  to  pay  a  have  coiHineneed  immediately  and  have  been  continued,  so  as  to  have  p»^ 
debt  f..r  repairs     jp  ^j  p  ,|  |  ^   |,..    j^.,,  annual  iijstalinenb* :    Lord    Denman    observing.  "  ^^ 

inciirrcil  in  a  ^  ...  • 

jiast  year.  jipp<ari'd,  among  other  faets,  that  the  rei)airs  in  question  had  been  done »■ 

tlie  years  IS'Jl-,  iS'J.j,  and  1S*2G,  at  an  expense  of  158.1/.;  that  in  IS3ilJ»* 
sum  of  \\3i)L  remaining  unpaid,  the  applicant  had  been  asked  to  lend  thit 

(1)  lil'trketl  V.  lUhzard,   9  D.  &  V,.  851.        II.     Chrstertnn  v.  Fnrfar,  I  Curt  Sii  *' 
(J)    White  V.  Ifi-tmi,  -J  Curt.  48;).  v.  SiVifaut,  4  A.  &  K.  :;o*l.    EUit^.  ('''f' 


(.J)    Hrz  V.  IIniilfnrtl((Vuijxheartlni.%  of),       *J  Cult.  (>7:J. ;    *r./   vitte  pngt,  llO 
1*2    K:ist,     .'t.'O.  Ihtimon     v.     U'ilkinxon,        v.  I'tf/oins,  11  Curt.  «iH). 

C.  T.  II.  :;M.       /;./»•/.,«    >.  Jl'if  'f't/.    Ain'.r.  (!)  .7  A   \  K.  10. 
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mm,  and  had  done  so,  receiving  a  deed  of  charge,  regular  in  form,  and  Raw,  wh«k  to 
rith  the  necessary  consent  of  the  bishop,  incumbent,  and  vestry.    One 


nsUlment  of  the  principal  and  interest  had  been  paid  in  1833,  and  the  Judgment  of 

.       ^^      A  ^    ^r>t%A  Lord  Denman 

Dterest  to  August,  1 834.  i„  ^j,,  ^.  7>«^. 

"It  was  objected,  on  showing  cause,  that  the  section  in  question  (1)  does  ley  (Church- 
wt  authorise  the  borrowing  money  and  charging  the  rates  retrospectively.  ««»^''*^  <>/)• 
iVe  have  considered  this  objection :   and  although  the  words  of  the  statute 
u%  in  this  respect  general,  we  are  of  opinion,  that  it  must  prevail. 

**  It  is  a  general  rule  with  respect  to  parish  rates,  founded  on  obvious 
^rioGipIes  of  policy  and  justice,  that  they  are  not  to  be  made  retrospectively, 
fbe  payers  being  a  fluctuating  body,  nothing,  generally  speaking,  is  more 
ort,  or  more  likely  to  conduce  to  economy,  than  to  hold^  that  they  who 
rreate  a  charge  shall  themselves  bear  it.  The  statute  has,  to  a  certain  ex- 
eat, modified  this  general  rule ;  and  the  churchwardens  are  authorised,  with 
lie  sanction  of  the  vestry,  bishop,  and  incumbent,  to  borrow,  on  the  credit 
)f  the  rates,  such  sum  of  money  as  shall  be  necessary  for  defraying  the  expense 
)f  repairing  the  church ;  and  they  are  then  empowered  and  required  to 
vile,  by  rate,  a  sum  sufficient  from  time  to  time  to  pay  the  interest,  and 
lot  less  than  ten  per  cent,  of  the  principal,  until  the  whole  of  the  money  so 
iwrrowed  shall  be  repaid. 

**  It  appears  to  yiSy  that  all  these  provisions  point  clearly  to  the  limits  of 
l^partare  from  the  general  principle  above  stated.  The  consent  of  the  in-* 
nunbent  and  bishop  appear  to  have  been  thought  necessary,  in  order  to  see 
that  the  repairs  should  be  of  that  onerous  and  yet  permanent  nature,  which 
night  properly  be  thrown  in  part  on  the  payers  of  succeeding  years.  Their 
consent,  and  that  of  the  vestry,  have  the  effect  also  of  securing  the  parish 
from  an  improvident  outlay ;  and,  finally,  the  provision,  that  the  principal 
ud  interest  shall  be  paid  in  ten  instalments,  which  ought,  in  our  opinion,  ta 
be  annual,  secures  the  participation  of  the  existing  rate-payers  in  the  dis- 
charge of  the  loan,  and  prevents  it  from  becoming  a  burthen,  at  any 
indefinite  period,  on  their  successors. 

"These  obvious  purposes  of  the  act,  so  necessary  to  prevent  abuses  of  the 
power  given  by  it,  can  only  be  secured  by  an  adherence  to  the  general  rule 
*^ted  above,  in  all  particulars  not  specially  provided  for  by  the  clause* 
^eare,  therefore,  of  opinion  that  the  rate  now  sought  to  be  imposed  would 
Dot  be  authorised  by  the  statute,  and  of  course  that  the  present  rule  must 
^  discharged." 

The  foregoing  principle  that  stat  59  Geo.  3.  c.  134.  s.  1 1.  will  not  authorise 
^  borrowing  of  money  u|)on  the  credit  of  the  rates,  for  the  payment  of 
^tua  previously  expended,    was  subsequently  acted    upon  in  Piggott  v. 
^rblack  (2),  where  it  wus  hcUU  that  if  a  rate  be  made,  which  is  in  part 
^lyfor  the  purpose  of  repaying  tlie  amount  borrowed  for  such  purposes,  it  is, 
^ertheless,  illegal :  Lord  Hrougham  observing,  **  It  is  not  necessary  that  the  Judgment  of 
"ourt  should  decide  upon  thequestions  raised  in  the  course  of  the  argument  as  l-^^d  Broug- 
•0  the  liability  of  the  inhabitants  of  llomfonl  as  parishioners  of  Hornchurcli,  ^^  BearbU^L 
^^  as  to  the  due  publication  of  any  of  the  notices  required  by  law ;  for 
^0  have  no  optitm  but  to  reverse  the  decision  of  the  Court  below,  upon 
■le  more  material  ground,   that  the  payment  out  of  the  rates  of  money 

(1)  Stat   30  Geo.  ?j,  c.  l;M.  s.  li.  (ii)  8  Jurist,  479. 
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Rate,  wbm  to  previously  borrowed  or  expended  is  illegal,  and  will  vitiate  those  rates.    An 

'  illegal  payment  of  any  amount,  however  small,  will  have  that  effect    In 

Hampden's  celebrated  case,  the  illegal  amount  was  but  a  few  shillings;  but 
take  the  accounts  in  any  way,  it  will  be  found  that  the  sums  objected  to 
constitute  a  sixth  of  the  whole  rates.     The  case  of  The  King  v.  Durdty 
(Churchicardens  qf)(i)  is  conclusive;    for  if  the  mandamus  had  bwn 
grantiKl,  it  would   have  been  equivalent  to  a  declaration,  that  the  rate  in 
question  was  good ;  but  the  mandamus  having  been  refused,  the  cudcIqhoii 
is  equally  clear,  that  the  rate  was  bad.     The  Court  in  that  case  did  not 
make  or  lay  down  any  new  law,  but  only  declared  the  law  as  it  existed 
before  the  statute, — that  the  rate,  if  n'trospective,  was  bad.   Upon  this  ground 
we  have  come  to  the  conclusion,  that  we  have  no  option  but  to  reverse  the 
judgment  appealed  from,  including  of  course;  that  part  which  condeinn* 
Mr.  Piggott  in  the  payment  of  costs  in  the  court  below ;  but  as  he  has 
defended  himself,  and,  therefore,  incurred  but  trifling  expenses  on  his  ovn 
account,  we  do  not  think  it  necessary,  under  the  circumstances,  to  make  wny 
award  of  costs  to  him." 
TUe  rcpairf  The  circumstance  of  the  repairs  being  authorised  by  a  vestry  meetiop* 

■»? h"th  ^®^*  "^^  absolve  churchwardens  from  the  consequences  of  neglecting  M* 
vestry  meeting  make  a  prospective  rate  to  discharge  the  expense ;  and  although  where 
does  not  al>-  ^1,^  parishioners  who  attended  such  vestry  signed  the  resolutions  for  lb* 
churchwardens  >^P<^irs,  it  was  held  that  would  not  make  them  individually  liable,  as  th^5 
from  the  con-  merely  acted,  in  their  character  of  vestrymen,  without  any  intention  t,o 
■equencesof  render  themselves  personally  liable,  or  separately  from  the  rest  of  tli« 
make  a  pro-        parishioners.  (2) 

•peetive  rate.  And  although  one  who  attended  and  signed,  afterwards  directed  tts^ 

mode  in  wliich  certain  parts  of  the  repairs  should  be  effected,  it  was  bel^» 
that  such  directions  were  not  sufficient  to  imply  an  individual  contract  t>y 
him.  (3) 
Courtof equity  Where  a  bill  was  filed  by  a  churchwarden,  praying  that  an  account  migbt 
will  not  decree  be  taken  of  all  sums  paid  by  him,  and  to  which  he  had  become  liable  for  lb* 
rate  to  be  made  ^P^ii^>  ^^^  ^'^^^  ^  vestry  might  he  called  to  make  a  rate  for  the  payment 
to  reimburse  a    thereof,  it  was  dismissed  with  costs,  because  it  was  not  a  prospective  rate  ; 

former  over-       ^j^j  ^  court  of  equity  will  not  decree  a  rate  to  be  made  to  reimbune    « 

•etrr  for  pay-  '      ^ 

menu  out  of      former  churchwarden  monies  laid  out,  whilst  in  office,  in  pursuance  of    * 

pocket.  vestry  order.  (4) 

Spiritual  Court       Although    the   Spiritual    Court   may    compel    a   church    rate    for   the 

cannot  en furce    purpose  of  repair,  it  must  follow  the  law,  and  cannot  compel  a  rate  fo^ 

R  rate  for  re-         '    .     ,  /  .v 

imburscinent.      reimbursement,  (a) 


1'krhons  avd  .1.   Pkr&ons  and  I'roperty  liable  to  be  assessed. 

raoriCRTY 

I.IABI.e   TO    BE  T         If  ■      I. 

An%zs%rn.  *»  "  oof/irarfi  v.  Makepeace  (6)  it  was  held,  that  a  person  was  an  inb*- 

Ke«(icltfncp,  or      bitant  where  he  occupied  t\\v  land,  as  well  as  where*  he  personally  rcsid^J*^ 
occu|i.ini'y. 

en   ■»  A.  &  E.  10.  (4)  iMHchiittfr  V.  Thnmpgfm,  5  Mad  J.  ■*- 

r-M  LnnchrBter  \,  Tricker,    1  IJing.  201.  (5)  Ibid.  12.:  vide  etiam  G'nffimx.  I^^'' 

8  M.i'>rr, 'JO.  11   A.  &  K.  MJ. 

(W)  I.,n,rh.AUr\.  Friwcr,  0  Moore,  fis^.  (*J)   1  Salk.  Id. 

*J  IJin;:.  ::-j\. 
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mdly,  that  althougU  lie  did  not  personally  live  in  tbe  parish,  yet,  by 
iKving  UnJii  tbere  in  h\»  banris,  he  was  taxable;  anil  with  respect  to  tbe 
Mting  of  the  bells  for  which  the  defendant  bad  refused  to  pay  the  rate, 
a  they  were  but  ornaments.  Chief  Justice  Holt  siud,  "  If  he  be  an 
ant  ai  la  the  church,  which  is  confessed,  how  can  he  not  be  an  in- 
tobitant  as  lo  the  ornaments  of  the  church?" 

Where  lands  are  in  farm,  the  tenant  must  pay  the  rates ;  for  the  receipt 
ofthe  rent  does  not  make  the  lessor  a  parishioner.(l) 

Under  slnt.  58  Geo.  3.  c.  45.  as.  70  &  71.  the  inhabitants  of  the  district 

are  liable  to  be  assessed  to  the  incidental  expenses  of  repairing  district 

^iAarches  or  chapels  fur  twenty  3'eara,  precisely  in  the  same  manner  as  to 

e  repairs  of  the  mother  church ;  if  it  were  otherwise,  the  necessary  con- 

M)U«nce  would  be  ^reat  inconvenience  and  confusion.  (3) 

t  By  Stat.  17  Geo.  2.    c.  37-,  if  there  be  any  dispute,  in  what  parish  or 

iproved  wa.stes  and  drained  and  improved  marsh  lands  lie,  upu 

knghl  to  be  rated,  the  occupiers  of  such  lands  or  houses  built  thereon, 

I'Sthes  arising  therefrom,  mines  therein,  and  saleable  underwoods,  are  to- 

•  rated  to  all  pariah  rales  within  such  parish  and  place  as  lies  nearest 

>  «ach  lands;  and  if  on  application  to    the  parochial  officers,  to  have 

n  rated,  any  dispute  arise,  the  Justices  of  the  peace  at  the  next  ses- 

nont  after  such  application  made,  and  after  notice  given  to  the  ofRcers 

of  the  several  parishes  and  places  adjoining   to  such    lands,   and  to  all 

oilitrn  interested  thereiJi,  can  hear  and  determine  the  same  on  the  appeal 

ft  toy  person  interested,  and  cause  the  same  to  be  equally  assessed,  whose 

liriemii nation  therein  will  be  final. 

In  Craven  v.  Sanderson  (3)  it  appeared,  tliat  an  inhabitant  of  the  parish 

I  «t  Wakefield  was  libelled  for  non-payment  of  rates  imposed  for  the  re- 

T  of  the  parish  church,  and  of  certain  chapels  built  within  the  parish, 

iKlcr»taLS8Geo.3.  c.  *5.,  stal.  59  Geo.  3.  c.  134.,  and  stal.  3  Geo.  4.  c72. 

[triadwed  in  prohibition,  alleging  that  the  rate  was  improperly  laid  on  a 

J  the  parish  only,    excluding   the  township  of  Horbury.     It    was 

1^  that  the  chapels  were  built  in  aid  of  the  parish  church ;  that  there 

imftnorially  been  a  chapel  in  Horbury,  at  which  the  inhabitants  of 

■y  had  received  all  divine  rites  and  services ;  that  i " 

fUring  the  chapel  had  been  immemorially  defrayed  by  [he  inhabitants  of 

Borbury,  and  no  others;  that  from  time,  &c.  no  rate  for  repairing  the 

Irish  cliurch  had  been  laid  on  auy  person  in  Horbury;  and  that  the  in- 

ibitants  of  Horbury  had  from  time,  &c  been  exempt  from  contributing 

'    the  repairii    of  the  parish  church  ;   and   a  verdict   was  given  for  the 

^endanti  on  a  traverse  upon  this  plea. 

Vpon    such    facts  it  was  held,  on  motion  for  judgment  non    obstante 

^eiliclo,  that  the  Court  must,  after  verdict,  intend  the  chapel  to  have  been 

>e*a]  with  the  church  (although  that  fact  was  not  pleaded);  and  that  the 

|>el  and  church  being  coeval,  and  the  inhabitants  having  always  been 

tempt  from  the  church  rate,  no  rate  for  repairing  the  church  could 

'  V  imposed  upon  them  ;  also  that,  under  slat.  3  Geo.  4.  c.  "2.  s.  20.,  which 

fc«t»  that  chapels  built  under  that  act,  or  stat.  58  Geo.  3.  c.  45.  &  stat. 


{3J   1 
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69  Geo.  3.  c.  134-.,  shall  be  repaired  by  the  parishes  or  places  at  large  to 
which  tliey  belong,  tlie  new  chapels   mentioned  in  the  above  pleadings 
were  repairable  by  the  district  which  repaired  the  church,  viz.  the  parish 
of    Wakefield    minus    the    township   of    Ilorbury  ;     Lord   Denman  ob« 
ser\'ing,  **  This  was   a  suit  in  proiiibition  to  restrain  the   parish   officers 
of  Wakefield  from  enforcing  a  rate   for  the  repair  of  the  ])arish  churcha 
and   of  three   chapels   belonging   to  three   townships  within   the  parish, 
two   of  which  chapels  were  appropriated   to  districts  under  the  Church 
Building  Acts,  and  one  was  not  so  appropriated.     The  rate  was  imposed 
on  all  the  occupiers  within  the  parish  except  those  within  a  fourth  town- 
ship called  Horbury.     The  question  was,  Whether  they  were  properly 
omitted  from  the  rate?     The  jury  found  a  verdict  in  the  defendant's  favour 
at  the  summer  assizes  in  183-^,  and  again  in  substance  the  same  verdict  on 
a  new  trial  in  the  spring  of  1836,  though  the  plea  had  undergone  some 
amendment.     We  are  to  determine  whether  the  amended  plea  states  a  legal 
exemption  for  that  towns^hip  from  the  common  law  liability  to  be  taxed  for 
the  reparation  of  the  parish  church.     The  replication,  on  which  the  parties 
went  to  the  country,  after  stating  that  the  chapels  of  the  three  other  town* 
ships  were  not  built  in  aid  of  the  parish  church  (on  which,  however,  no 
dispute  was  raised),  further  alleged,  in  denial  of  the  plea,  that  there  is  not, 
from  time  whereof  the  memory,  &c.,  a  church  or  chapel  within  Horbury,  at 
which  the  inhabitants  of  that  township  receive,  and  have  immemorially 
received,  all  manner  of  divine  rites  and  services,  and  that  the  costs  and  ex- 
penses of  repairing  the  said  church  or  chapel,  and  of  providing  necessariei 
for  the  performance  of  tiie  same,  have  not  from  time  immemorial  been 
defrayed  by  rates  and  assessments  on  property  in  Horbury;  and  that  the 
inhabitants  of  Horbury  are  not  exempted  from  repairs  of  the  parish  churchy 
but  ought  to  be  rated  and  assessed  thereto.     Then  does  the  affirmative  of 
these  facts  establish  the  exemption  contended  for? 

*'  The  plaintiff's  argument  was,  that  all  may  be  true,  and  the  township  of 
Horbury  may,  notwithstanding,  have  had  a  church  or  chapel  originally 
built  in  aid,  or  (as  it  is  sometimes  expressed)  in  ease,  of  the  parish  churob. 
It  was  said  that,  even  before  time  of  memory,  the  parish  might  be  iirst 
created,  and  the  church  erected,  and  afterwards  the  chapel  built ;  that  aU 
parochiiil  rites  may  have  been  performed  there,  the' inhabitants  of  the  to  vrn- 
ship  taking  upon  themselves  exclusively  the  burden  of  repairing  it;  in  wtiicl^ 
state  of  things  the  defendant  did  not  dispute  that  the  liability  to  contril>ut6 
to  the  repairing  of  the  cluirch  would  not  be  taken  away. 

"The  plaintiff  referred  to  1  (libson's  Codex,  197.  ed.  1761.(1)  ^® 
reference  was  made  to  the  Constitution  of  Othobon,  which  is  copied  in  tbe 
same  volume,  p.  209.  ed.  1761  (2),  *De  oblationibus  capellarum  res^^ 
tuendis  ecclcsia;  matriei  ;*  which  enjoins  restitution  of  offerings  from  chape*  *' 
to  parish  churches,  by  chaplains  called  '  ministrantes  in  capellis  hujusmcxfl  ^ 
qua*  salvo  jure  matricis  ecelesiae  sunt  concessae;'  which  passage  shows,  th^''^ 
chapels  have  existed  ^  itliout  the  reservation  of  any  privilege  to  the  mothe'  ^ 
church,  or  rather  that  a  parish  church  and  a  chapelry  may  exist  within  th^^ 
same  parochial  boundaries,  without  the  relation  of  mother  and  offspring,  bu^ 
independent  of  each  other,  and  ni0!>t  probably  coeval. 


(1)  P.  i.'21.  cd.  171J. 


('2)  l\  £J5.  cd.  1713. 
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"  In  the  other  place  above  mentioned,  Gibson's  text  is  no  doubt  strong  in  PsaaoNs  axd 

id  import ;  but  it  is  needless  to  observe,  that  that  writer  is  not  to  be  con-  "^■*>"*" 

J  1  n  t  n  P  LIABLE   TO   ME 

lidered  as  an  authority.     The  passage  is  made  up  of  extracts  from  cases  de-  auihid. 
ddedinour  courts,  from  which  it  will  be  found  extremely  difficult  to  deduce 


iDj  rule  of  law  whatever*     In  some  it  is  said,  that  a  ground  of  exemption   LordDenman 
must  be  stated  in  pleading;  in  others  that  the  exemption  should  be  directly  in  Craven  v. 
averred,  and  that  if  it  is  qualified  with  « ratione  inde '  it  will  be  bad.     In   ^'^'^^ 
Mine  cases  it  is  holden,  that  to  leave  out  of  a  church  rate  certain  parishioners 
or  districts  is  no  ground  for  prohibition  ;  in  others  the  writ  has  been  granted 
for  that  reason  without  any  hesitation.     In  a  case  between  Asion  and  Castle 
Birmidffe  {\)  the  Court  held,  that  the  inhabitants  of  a  chapelry  sued  for  a 
nte  raised  for  repairing  a  parish  church,  did  not  entitle  themselves  to  a 
prohibition  by  showing  that  they  had,  in  fact,  repaired  their  chapel,  and 
had  performed  there  the  rices  of  baptism  and  marriage,  if  they  buried  at 
the  parish  church.     On  all  hands  it  was  agreed,  that  the  mere  fact  of  re- 
puring  their  own  place  of  worship  gave  no  exemption.     These  authorities 
could  hardly  have  supplied  any  safe  rule  for  the  decision  of  the  present 
eaie ;  but  at  a  later  period  Lord  Holt  had  to  deal  with  a  case,  the  circum- 
lUoGes  of  which  were  almost  identical  with  Aston  v.  Castle  Bir midge  (2)  • 
and  though   there  was  no    necessity  for  laying    down  the   principle  on 
vhich  legal  exemptions  must  depend^  yet  he  has  explained  it  in  a  clear  and 
satisfactory  manner.     In  Ball  v.  Cross  (3)  he  said,  '  that  by  common  law 
the  parishioners  of  every  parish  arc  bound  to  repair  the  church.'     *  In  the 
principal  case,  those  of  a  chapelry  may  prescribe  to  be  exempt  from  repair- 
ing the  mother  church,  as  where  it  buries  and  christens  within  itself,  and 
^  never  contributed  to  the  mother  church  ;  for  in  that  case  it  shall  be 
intended  coeval,  and  not  a  latter  erection.'     But  he  observed,  '  that  the 
chapel  could  be  only  an  erection  in  ease  and  favour  of  them  of  the  chapelry ; 
for  they  of  the  chapelry  buried  at  the  mother  church  till  Henry  the  Eighth's 
^oie,  and  then  undertook  to  contribute  to  the  repairs  of  the  mother  church.' 
We  have  then  the  opinion  of  this  learned  judge,  at  a  time  when  the  doctrine 
'^'^  prohibition  was  far  from  obsolete,  that,  where  the  chapelry  has  from 
"^yond  memory  performed  all  its  own  parochial  rites  and  services,  it  shall 
^  intended  coeval  and  exempt  from  contribution ;  and  such  is  the  effect  of 
^^  plea.     It  might,  perhaps,  be  argued,  that  the  fact  of  its  being  coeval 
^^^ht  to  have  been  pleaded,  and  the  opinion  of  the  jury  taken  upon  the 
Pit>of ;  but  in  truth  it  seems  much  more  reasonable  to  say,  that  the  law  will 
P^^ume  its  independence  and  coeval  antiquity  from  facts  susceptible  of 
^■^^r  proof,  M'hieh  cannot  be  conceived  to  have  existed  if  it  were  a  mere 
.  *P<?1  of  ease.     At  any  rate,  if  that  fact  is  necessary  to  constitute  exemp- 
"'^^j  it  must  bo  taken,  after  verdict,  to  have  been  proved  to  the  satisfaction 
'    the  jury,  who  would  unquestionably  have  drawn  the  inference   from 
^^t  they  must  have  found  in  sustaining  the  defendant's  plea. 
**  Another  point  was  made  on  the  effect  of  the  Church  Building  Acts,  in 
5^*i»iexion  with  a  local  act  for  the  parish  of  Wakefield,  set  out  in  the  plead- 
^'^Ss^.     That  act,  jiasscd  in  ^5  Geo.  3.,  enacts,  that  the  parish  church  of 
^  ^kefield  and  a  clia])('l  of  St.  John,  in  Wakefield,  are  to  be  repaired  by  a 

f^<\^  UoKiifu      'J  Ilol.  Abr.    rrohibition  (i»)   Ilml 

^**3,  *J8:».  1»1.  7.  (:J)  1  Sulk.  l(;i.      lloh,  lOS. 


1164 


RATES  (CHURCH). 


PlRSONS    AND 
pROPXBTr 
LIABLC  TO   SB 
AISKISED. 


Judgment  of 
Lord  Denman 
in  Craren  v. 
SttiuUnan. 


Hall  of  a  com- 
p«ny. 


GoTcrnor  of 

Greenwich 

Ilospitil. 


OmiMion  of 
tradcn  from 
rate. 


rate,  without  saying  on  whom  the  rate  is  to  be  levied.     The  declaration  alio 
alleges  that  three  new  chapels  have  been,  under  the  statutes  of  58  &  59 
Geo.  3.,  built  within  the  parish.      Now  the  58  Geo.  3.  c.  45.  a.  70.  impoKi 
the  repair  of  district  churches  and  chapels  on  the  districts  to  which  tiwj 
may  be  assigned.     The  59  Geo.  3.  c.  134.  s.  14.  authorises  and  empoveri 
churchwardens  of  any  parish,  with  consent  of  the  vestry,  to  raise  money  for 
the  repair  of  any  churches  or  chapels  (i.  r.  any  within  the  parish),  od  tbe 
credit  of  the  rates;  and  then  3  Geo. 4.  c.  72.  s. f^.,  reciting  that  ^doabli 
may  arise  as  to  the  repairs  of  churches  or  chapels '  built  under  the  proTifiom 
of  the  two  former  acts,  or  of  this  act,  '  for  remedy  and  prevention  thereof' 
(i.  e.  of  the   doubts),   enacts  (his   lordship   then   read   the   20th  sectioa 
of  stat  3  Geo.  4.  c.  72.).     From  these  clauses   in  the   three  acts  takci 
together,  a  right  is  claimed  to  rate  the  parish  at  large  (of  coune  ia* 
eluding  Horbury),  for  the  repairs  of  the  district  chapels ;  as  neitlier  by 
the  Church  Building  Acts,  nor  by  the  local  act,  is  any  express  proviiioa 
made  relating  to  the  levy  of  rates.     And,  if  this  liability  had  been  throvo 
on  'parishes'  at  large  without  'places,'  the  words  could  hardly  have  beea 
satisfied  by  any  other  construction.     But  the  addition  of  that  word  iliowi^ 
that  other  divisions  besides  parishes  were  considered  capable  of  coning 
under  the  Church  Building  Acts ;  and  the  studious  preservation  of  ill  Uwi 
then  in  force  seems  to  keep  the'  power  of  imposing  rates  precisely  as  it  wai 
then  actually  existing  in  each  place.     The  place,  then,  for  which  rates  my 
be  imposed  in  respect  of  the  new  chapels  in  Wakefield,  is  the  whole  parish 
minus  Horbury ;  for  the  law  then  in  force  excluded  it  from  the  parish 
for  that  purpose.     We  therefore  think  the  plea  good,  as  disclosing  a  wb* 
stantial  defence  at  common  law,  and  open  to  no  objections  from  the  reoest 
statutes." 

The  hall  of  a  company  being  rated  to  the  repairs  of  a  church,  tbe 
Spiritual  Court  may  proceed  against  the  master  and  wardens  of  sneb 
company  for  non-payment.  For  the  Spiritual  Court  has  no  other  process 
than  by  citation,  whicli  cannot  be  executed  upon  an  aggregate  corporatioa; 
and  therefore  the  officers  of  the  corporation  must  be  cited,  to  whom  it 
belongs  to  pay  the  tax,  and  the  rate  paid  by  them  must  be  allowed  in  tbeir 
accounts.  (1) 

The  governor  of  Greenwich  Hospital,  (an  institution  founded  in  ]69ii 
and  part  of  an  ancient  royal  demesne,  to  which  an  unconsecratcd  chapel 
chaplains,  and  a  buriiii  ground  are  attached,  but  the  ofllicers  of  wbicb 
occasionally  bury,  christen,  marry,  have  pews  at,  and  resort  to,  the  ptrisb 
church,  and  vote  at  the  vestr}-,)  was  held  liable  to  be  assessed  to  the  cborcb 
rates  for  premises  in  his  beneficial  occupation  as  governor,  although  tbese 
premises  had  never  been  so  rated^  because  no  valid  ground  of  exemptioo 
was  shown  to  found  a  prescription.  (2) 

In  Miller  v.  Bloomjield  (3),  where  an  allegation  responsive  to  a  lib^'I 
pleaded  a  church  rate  including  '*  stock  in  trade,"  and  suggested,  1st,  tbat 
the  parishioners  wctc  omitted  to  be  rated  for  '*  shipping ; "  and,  2d]y,  ^^ 
several  parishioners,  possessi^d  of  stock  in  trade,  were  altogether  omitted  to 
be  rated —  it  was  directed  to  go  to  proof. 


^  I  )  TAnrji/ifZf/v.JoiiM.  Jones  (Sir  T.)il  «7. 
CJ)   Smith  V.  Keattt  4  Hajig.  'J75. 


(:0  1  Add.  499.     2  Ibid.  Sa 
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pcrtoti    cannot   be  charged   in  the  parish   where   hp   inhabits,    Tor    Pi»«iiks  wn 
iMnd  which   he  has  in  another  pariah,  to  the  reparation  of  that  church   uut-itoii 
where  he  inhabits,  for  then  he  might  be  twice  charged,  but  he  can  be   jtmmtD. 
.barged  for  it  in  the  parish  where  the  land  lie?.  (1)  Whonot  lirtle. 

And  thrrefore  the  rale  must  be  laid  upon  all  lands  vrithin  the  paritih,    pcnnnHnat 
although  the  occupiers  inhabit  in  another  parish;  which  point  was  settled   chirguablc Tor 
W  J*fftfy'*  en*e  (2)  ;  where  it  was  also  resolved  {purauant  to  the  written   p^^^^"  """■"* 
pinions  of  civilians)  that  such  occupation  of  land  made  the  occupier 
•  parishioner,  and  entitled  him  to  come  to  the  assemblies  of  the  parish, 
vben  they  assembled  together  for  such  pwrpoaes ;  and  it  was  said,  that 
if  such  lands  were  not  liable  lo  be  rated,  a.  perM>n  who  inhabited  in  one 
pftrish  might  occupy  the  greatest  part  of  the    Irinds   in    anotlier  parish, 
•o  churches  might  come  lo  ruin.     The  authority  of  the  case  was  up- 
fcHd  in  Paget  v.  Crumpton(S),  in  which  a  prohibition  was  obtained  upon 
«  sonnise  that  the  person  rated  lived  not  in  the  parish  ;  but  upon  Jeffreif't 
I  being  cited,  Chief  .Tusiiee  Popham  changed  his  opinion,  and  it  was 
.K»olved  by  him  and  the  vhole  court,  that  a  consultation  should  be  granted  ; 
IRd  Lord  Coke  says,  this  is  generally  allowed  and  received  for  law.  1,4') 

If  a  petty  chapman  take  a  standing,  for  rent  to  be  paid  by  him,  in  the   suU  in  a 
VRste  of  the  manor  within  the  market,  for  two  or  three  hours  every  market  ""^et- 
daj.  to  sell  his  commodities,  the  market  beitig  faolden  there  one  day  every 
vwk,  but  inhabits  in  another  parish,  he  cannot  be  rated  to  the  reparation 
of  the  church  for  this  standing.  (5) 

It  is  said  that  the  patron  of  a  church,  as  in  right  of  the  founder,  may  Eieraptioiu of 
pnscribe  that  in  respect  of  the  foundation  lie  and  his  tenants  have  been  p"tronsand reo* 
frwd  from  the  charge  of  repairing  the  churcb.  (6) 

The  rectory,  or  vicarage,  which  is  derived  out  of  it,  are  not  chargeable 
to  Ike  repair  of  the  body  of  the  church,  steeple,  public  chapels,  or  oma- 
keott,  because  the  rector  is  at  the  charge  of  repairing  the  chancel.  (7) 

Bat  an  impropriator  of  a  rectory  or  parsonage,  though  bound  to  repair 
ti*  chancel,  must  contribute  to  the  reparations  of  the  church,  in  case  he 
W  lands  in  the  parish  which  are  not  parcel  of  the  rectory.  (8) 

The  inhabitants  of  a  precinct  where  there  is  a  chapel,  though  it  is  a  inhibiisnu  of 
ptrochial  chapel,  and  that  they  repair  it,  are  nevertheless  of  common  •  tliapelry  how 
'ight  contributory  to  the  repairs  of  the  mother  church.  If  they  have 
***!■  Bl  the  mother  church,  to  go  thither  when  they  please,  or  receive 
^  lacrwnent  or  sacramentals,  or  nmrry,  christen,  or  bury  at  it,  there  can 
^  tto  pretence  for  a  discharge.  Nor  can  anything  support  that  plea,  but 
*^*ttliey  have  time  out  of  mind  been  discharged  (which  also  is  doubted 
■htther  it  be  of  itself  a  full  discharge),  or  that  (in  consideration  thereof) 
t^Cj  bare  paid  so  much  to  the  repair  of  the  church,  or  the  wall  of  the 

<I)9    ItoL  Abe.  Proliilriliuit    (HJ,  2S9-  reruin    et   oDrruta  rcalium  qiue   immiDent 

tL  t.  infrB  parocliiim  uiji  poueuionn  utm  (unt 

(I)  5  Co.  6T.  non  Uideh  rrtpectu  penonMuni." 

(J)  Cro.  Etii.  6S9.  (5)    HoUytut  v.  KilUting  iaurdiwanlcHi 

i«)  Gibion-i    Codei.    196.      LynJwood  of),  cit  2  Rol.  Abr.  PrMbilioit  (H),  289. 

IPtn..  ComtAng.  Si5.)wrii«to  the  ume  pi.  J, 

•ITtrt  .  _  -  llli  qui  morantur  ad  ctlra,  h»-  (6 )   Di-ggt't  P.  C  by  Elli^  207. 

W  uuncn  terni  ail  tnrra.  cennici  dcbcnt  (7)  ibid. 

inla  puDcbiantB   illiui  ecclnia   ubi   lUirt  (S)   Cilnon'i  Codex,  197. 

tm» :    rt    Iwc    iiilKlligiJ    Yctum,  rcspedu 
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PbRIONI  AMD 
PaOPSRTT 
LUBLC  TO  BB 
AHBUKD. 


Stat  58  Geo.  3. 
c  45.  t.  SI. 
No  division  of 
any  parish  into 
wpanite  pa- 
rishei^or  dia- 
triet  pariahei, 
to  affect  poor 
or  other  paro- 
chial rates. 
Church  rates 
excepted. 


churchyard,  or  the  keeping  of  a  bell,  or  the  like  compositiooBi  which  Mtt 
clearly  a  discharge.  (1) 

It  is  stated  in  Godolphin,  that  "  it  is  contrary  to  common  right,  that  thej 
who  have  a  chapel  of  ease  in  a  village  should  be  discharged  of  repairing  tka 
mother  church  ;  for  it  may  be  that  the  church,  being  built  with  stone»  Biy 
not  need  any  reparation  within  the  memory  of  man ;  and  yet  that  tloei  W9t 
discharge  them,  without  some  special  cause  of  discharge  showed."  (2) 

By  Stat.  58  Geo.  3.  c.  45.  s.  31.  "no  division  of  any  parish  or  eitn- 
parochial  place,  whether  it  be  divided  into  separate  parishes  with  the  ooDNiift 
of  the  patron  and  bishop  of  the  diocese,  or  into  district  parishes,  nor  uy 
thing  in  this  act  contained  in  relation  thereto,  shall  affect,  or  in  any  muner 
be  construed  to  affect,  any  parish  or  extra-parochial  place  so  divided,  or  tke 
persons  residing  therein,  in  any  other  respect  than  in  this  act  particalarly 
provided,  or  in  any  manner  to  apply  to  any  poor  or  other  parochial  rates 
which  may  be  raised  in  the  parish  or  extra-parochial  place  so  divided,  or  ia 
any  such  separated  parish  or  district  parish,  or  to  the  maintenance  or  reKc^ 
of  poor  persons,  or  to  any  title  or  claim  to  such  relief,  or  to  any  powen  n»- 
lating  to  any  such  rates,  or  holding  vestries,  or  appointment  or  powen  of 
parish  officers,  or  any  such  relief  or  claim  thereto,  or  to  any  act  or  acts  of 
parliament,  or  law  or  custom  relating  thereto,  save  and  except  as  to  church 
rates,  in  so  far  as  the  same  are  regulated  by  the  provisions  of  this  act ;  b«t 
the  original  parish  shall  to  all  such  purposes  remain  and  continae  in  law  a 
parish  to  all  intents,  as  if  no  such  division  thereof  into  separate  parishes  or 
dbtrict  parishes  had  been  made.** 


MoDc  or  As- 


Rates  a  per- 
sonal charge. 


Rule  of 
-ment. 


5.  Mode  of  Assessment. 

If  legal  exemptions  do  not  exist,  houses  and  lands,  and  property  of  tbtt 
description,  are,  prima  faciei  liable  to  church  rates.  (3) 

These  levies  are  not  chargeable  upon  the  realty,  but  upon  the  person  is 
respect  of  the  realty ;  in  some  places,  therefore,  the  rate  will  be  auesMd 
upon  the  amount  of  the  land ;  in  others,  as  in  cities  and  large  towM 
upon  the  houses,  where,  of  course,  there  is  no  land  which  can  be  speeifi- 
cally  so  charged  (4) :  and  the  assessment  must  be  estimated  according  ^ 
the  value  of  the  rent.  (5) 

Parishioners  have  no  rule  to  guide  them  in  making  rates,  but  comiDoa 
estimation  as  to  the  value  of  property ;  mere  inequalities  in  the  taiatioB 
are  not  sufficient  to  set  aside  a  rate.  (6) 

The  presumption  of  law  is,  that  a  church  rate  made  at  a  reitiT 
duly  holden,  and  the  same  as  in  former  years,  is  fairly  assessed,  and  ^ 
burthen  of  proof  is  upon  the  party  objecting  to  payment  on  the  score  of 
inequality ;  and  the  presumption  and  burthen  are  both  increased  when  the 


(1)    GilMOQ*s  Codex,   197.       Craven  t. 
Sandenom,  4  A.  &  £.  666, 

(*2)  (iodolphin'i  Ucpertorium,  153. 

(3)  Smith  V.  Kratt,  4  Hagg,  279. 

( 4 )  Uigircs  1*.  C.  by  Ellis  5205.       irat- 


kin$  ▼.  Seaman,  Q  Lutw.  1019. 
JIuttoH,  Ilctl.lSO. 

(5)  Lvndwood,  Pror.  Const.  Anfr  ^ 

(6)  Lilly  V.  Hardy,  I  Lee  (Sir  G.>i- 
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rate  u  founded  on  a  valuation  being  acted  upon  both  for  church  and  poor   Mods  op  Ai 

nte.(l)  MKnSUMHT, 

A  taxation  by  the  pound   rate  is   the   most  equitable  way,  and  not 
lecording  to  the  quantity  of  the  land.  (2) 

A  church  rate  made  upon  the  same  assessment  as  the  poor  rate,  is  a  valid   Church  rate 
Msessraent  (3)  "^^^  "l»°  ' 

same  mucus 
A  poor  rate  assessed  on  the  same  principle  over  the  whole  parish,  though  ment  «■  the 

affording  a  fairer  criterion  than  king*s  taxes,  is  but  admincular  evidence  of  P^'  "*«• 

the  equality  or  inequality  of  a  church  rate.     A  valuation  by  competent 

judges,  and  founded  on  the  rent  a  tenant  would  pay  for  the  premises,  is  the 

proper  test;  therefore,  an  allegation  pleading  reasons  why  the  poor  rate  did 

Bot  afford  a  fair  criterion,  was  rejected  as  immaterial,  and  an  explanation 

of  such  matter  in  the  answer  was  held  to  be  sufficient  (4) 

The  assessors  are  not  to  tax  themselves,  but  to  leave  their  taxation  to  the 
residue  of  the  parish.  (5) 

If  a  parish  consist  of  several  vills,  and  there  be  a  custom  to  levy  the  rate  Customt  to  1 
in  certain  proportions,  they  must  pursue  it ;  for  such  a  custom  may  be,  or  •***'^«1- 
nay  have  been,  in  its  commencement,  reasonable.  (6) 

If  a  parish  plead  a  custom  for  the  rate  to  be  assessed  only  for  lands,  and 
Dot  for  houses;  or  only  for  arable  lands,  and  to  be  excused  for  their 
pastures ;  or  only  for  their  sheep  walks,  and  not  for  the  rest ;  the  custom 
cannot  be  good :  for,  by  the  law,  all  lands  and  houses  are  to  be  equally 
rated ;  and  their  paying  for  some  part  can  be  no  good  cause  for  the  discharge 
of  the  rest.  (7) 

By  a  constitution  of  Archbishop  Stratford,  all  persons,  as  well  religious 
»«  others  whatsoever,  having  possessions,  farms,  or  rents,  which  are  not  of 
the  glebe  or  endowment  of  the  churches  to  be  repaired,  living  within  the 
parish  or  elsewhere,  shall  be  bound  to  contribute  with  the  rest  of  the 
parishioners  of  the  aforesaid  cjiurchcs,  as  often  as  shall  be  needful,  to  all 
charges  incumbent  upon  the  parishioners,  concerning  their  church  and  the 
Ornaments  thereof,  by  law  or  custom,  having  respect  unto  the  quantity 
of  such  possessions  and  rents ;  whereunto,  as  often  as  shall  be  necessary, 
^e  ordinary  shalt  compel  them  by  ecclesiastical  censures  and  other 
Putiiahments.  (8) 

To  this  rule  there  is  one  exception,  viz.  possessions,  farms,  or  rentt,   Glebe  Undt. 

*'Hich  are  of  the  glebe  or  endowment  of  the   churches  to  be  repaired  (9) ; 

^ut  if  there  be  lands,  &c.  within  the  parish,  belonging  to  another  church, 

*^  seems  they  are  not  exempt.  (10) 

In  making  a  church  rate,  the  lessees  of  a  market  are  to  be  assessed  Loneesofa 

according  to  the  real  produce  of  the  tolls,  and  not  according  to  the  rent  """keu 

only.  (1 1 ) 

The  omission  in  the  rate  of  a  person  bound  to  pay,  primd  facie^  makes  Ominion  in 

^c  rate  unequal ;  but  if  the  person  be  too  poor  to  pay,  and  the  omission  be  *****  '**®.  ^^^ 
*  «  1    V  pertOQ  boun 

0  )  lamUrt  ▼.  Weall,  4  Hagg.  102.  (7)  Ibid.   Andrewt  w,HuttOHj  Hetl.  130. 

<2>  Wood's  Inst.  90.  Anon.  I-atcli.  203. 

(3)  Smith  V.  Dixon,  2  Curt.  271.  (8>  Lvndwood,  Pror.  Const.  Ang.  255. 

J*  J  I^mbert  x.  IfealU  4  Ilafjff.  96.  (9)  Ibid. 

lA        Godolphin*s    lle|)crtoriunii  Append.  (10)  Ibid. 

^J.' •  (II)  Sttctll  T.  Twyford,  2  Lee  (Sir  C), 

^^>  Burton  ▼.  WiUfLty,  Aiulr.32.  150. 


H68  (KATP:S  CHURCH). 

MoDK  or  A«-  made  without  fraud,  and  with  the  consent  of  the  parish,  it  would  not  teem  to 

mSMBNT. 

^ be  illegal.  (1 )  In  Chesterton  v.  Farlar  (2),  Dr.  Lushington  said,  all  propntr 

to  pay  primd  ought  to  be  rated ;  but  that  it  was  not  the  duty  of  churchwardens  to  exict 

facie  makct  the  i      .^.       r                          •           ^  .       i»               . 

rate  unequal,  cbanties  from  persons  m  a  state  of  pauperism. 

Rate  not  in-  ^  church  rate  is  not  invalid  by  reason  of  omissions  of  an  inconsiderable 


valid  from  amount,  it  being  a  question  of  degree ;  and  where  the  rateable  property 

incoulderable"  ^^22/.,  and  property  was  omitted  amounting  to  200/.,  the  Court  pronoanoed. 

amount  for  the  rate,  but  without  costs.  (3) 

It  is  no  objection  to  the  validity  of  a  rate,  that  the  churchwardens  miglaC 
have  obtained  funds  from  other  sources ;  nor  that  the  rate,  though 
upon  occupiers,  is  demanded  of  and  paid  by  landlords.  (4) 

Whether  sepa-       In  some  of  the  earlier  authorities  it  is  contended,  that  a  separate 

rate  rate  for       must  be  made  for  the  ornaments  of  the  church,  and  that  it  is  purely  a  pe**- 
omaments.  .r      ■ 

sonal  charge,  not  referable  to  the  land  occupied  (5);  and  that,  therefoi 

persons  having  land  in  the  parish,  but  residing  out  of  it,  are  not  liable 

contribute  towards  the  ornaments  of  the  church.  (6)    But  Sir  Simon  Deg^c 

says,  that  the  foreigner  who  holds  lands  in  the  parish  is  as  much  obliged  ^o 

pay  towards  the  bells,  seats,  and  ornaments,  as  to  the  repair  of  the  church. 

And  he  has  seen  (he  says)  a  report  under  the  hand  of  Mr.  Latch,  that  it 
was  resolved  in  Wili mot's  case  (7),  and  in  Chester's  case  (^sy,  that  a  foreigner 
who  held  lands  in  another  parish  wherein  he  did  not  reside,  was  as  muefc 
chargeable  to  the  ancient  ornaments  of  the  church,  as  bells,  seats,  and  the 
like,  as  those  that  lived  in  the  parish ;   but  that  such  landholders  could  not 
be  charged  to  new  bells,  organs,  or  such  like.  (9) 
When  a  church        A  church  rate  is  not  excessive,  if  made  for  defraying  the  expenses  of 
rate  iaor  is  not  ^^^j  f^^  jjjg  current  year,  although  such  expenses  may  have  been  incurred 

before  making  the  rate.  (10) 

An '  allegation  in  a  suit  for  subtraction  of  church  rate  haviDg  been 
admitted,  pleading  that  the  rate  in  question,  of  nine-pence  in  the  poantiy 
was  excessive ;  an  allegation  in  reply,  stating  that  upon  a  sixpenny  nte 
being  proposed  by  the  churchwanlens  for  absolute  necessaries,  an  incresMd 
rate  of  nine-pence  in  the  pound  was  moved  and  carried,  for  the  purpose 
of  repairing  the  church  bells,  upon  a  calculation  madfi  at  the  time;  vtf 
admitted  as  a  sufficient  explanation  of  such  increased  rate.  (11) 

In  a  suit  for  subtraction  of  a  church  rate  of  nine-pence  in  the  pound,  in 
allegation  ])leading,  that  the  churchwardens  having  produced  an  estimate^ 
and  required  a  rate  of  six-pence  in  the  pound,  which  would  have  beeniofi- 
cicnt  to  meet  all  noci^ssary  demands,  and  that  the  rate  of  nine-pence  in  the 
pound,  was  excessive  which,  without  any  estimate,  had  been  moved  a* 
an  amendment,  and  carried, — was  admitted  as  being  prima  facie  an  aosvc^' 
to  such  suit.  (12) 

In  a  suit  for  church  rate  it  was  objected,  1st.  that  the  proceeding**^ 

•  (1)    Thumpton   v.  Sanford,   3   Phil.  642.  (C)  Lyndwood,   ProT.  Const.  Ai^*->^ 

in  not.  Gibson's  (^odcx,  196*. 

(2)  1  Curt.  345.  (7)  H- «   •!»»<?•  B-  R- 

(.»;  -  una.  ^jx  ^^^  l>egffc's  P.  C.  by  Elli*.  305,  flOfct  ** 

(4)    I'arty  ▼.    iVunii,    1    Notes   of   Cases  vide  Crt-ir*  v. /Jroptr,  1  Bulst  Sa 

Ecdcsiaitical,  1 S)  I .  (10)  BuU  v.  FrUowtM,  3  Cur L  68a 

(3)2    Uol.    Abr.    ProhiOifioniK),  20}.  (\})  Smith  w.  iJixom,  2  ibid.  271. 

pi.  1  &  2.  (12)   Ibid.  26S. 


UATES  {cnuucii). 

:  rales  at  the  same  time:    and,  2il.  that  the  rates  were  made  by 
pcr#ORs  ilelegated  by  tlie  parishioners  in  vestr)-,  but  not  made  in  vestry;  '"""""' 
aucli  ubjections  were  however  overruled.    But  an  objeetion,  that  the  minia- 
tor's  salary  was  included  in  the  rate,  such  salary,  amounting  to  one  third  of 
the  whole  rato,  was  sustained.  (1) 

Objections  to  church  rates,  on  the  ground  of  inequality,  tending  to  objeciioni  i 
«ceasioD  great  inconvenience  and  expense  to  parishes,  are  stricti  juria,  and  *''i"=",  "^f 
the  pleas  must  be  conBned  to  the  points  originally  put  in  issue.  A  rate-  ,nd  the  plei 
payer,  in  his  defensive  allegation  objecting  to  his  assessment  on  the  sole  i""*'  he  tot 
(•round  of  being  over-rated  as  compared  with  two  others,  cannot,  in  addi-  n«mi»oriei 
tionnl  artieles,  introduce,  as  a  fresh  objection,  that  a  railway  passing  through  nnlly  puL  in 
the  parish  has  not  been  assessed.  (2)  w.av. 

The  Court  pronounced  for  a  church  rate,  and  condemned  in  costs  a  rate-  Actiuiesccm 
jiayef.  who,  as  overseer  of  the  poor,  had  collected  rates,  and  had  long  '^"^!''« '"™' 
acquiesced  in  the  payment  of  church  rates  made  on  the  same  valuation 
as  the  church  rate,  but  afienvards  objected  to  the  rate  on  the  ground  of 
inrqnality,  such  inequality  not  being  established  in  evidence,  (3) 

If  any  person  Rnd  himself  aggrieved  at  the  inequality  of  his  assessment    Aggrieved  p 
for  the  ohurcli  rate,  his  appeal  is  to  the  ecclesiastical  judge,  who  is  to  see  "**  ™  ' 
r^hi  done.  (4)  judge. 


6.  Whei 


A  Mai 


MUS    WILL,    OR    WILL   NOT,   BE    ISSDED. 


Whi 


The  Court  will  grant  a  mandamus  to  the  in  habitants  of  a  parish  liable  to   ' 
Nntrihute  to  the  church  rate,  to  meet  and   assemble  together,  with  the 
iniiij»itr.  to  elect  churchwardens.  (5) 

Where  the  return  to  such  a  mandamus  stated  an  immemorial  custom  in  ' 
■be  parish  to  have  no  churchwarden,  and  that  the  duties  appertaining  by  , 
Iiw  to  the  office  of  churchwardens  had  been,  from  time  out  of  mind,  dis-  • 
chtrgL'd  by  the  overseers  of  the  poor  :~It  wan  lield,  that  inasmuch  as  over-  ' 
■wrt  had  not  existed  time  out  of  mind,  and  as  there  were  necessary  djt 
^pertaining  to  churchwardens,  and  there  must  have  been  some  per^^ons 
>>ound  bv  law  lo  discharge  those  duties,  the  custom  set  out  in  the  return 
**s  bad.'  (6) 

Where  a  statute  exempted  parishioners  froTn  tithes^  and  enacted  that  the    When  a  vejirv 
^nrrhwardens,  &c.  were  to  make  a  rale  in  lieu  thereof,  part  of  which  was  "i."!'!"','"'"^, 

.  chlfll  wtay  will 

*"  bL'  applied  to  the  repairs  of  the  church,  and  another  statute  substituted   be mmpelled  id 
'hn  vestry  for  the  churchwardens,  &c.,  and  the  vestry  refused  to  make  a  make  •  rate. 
'We,  the  Court  compelled  them  by  mandamus.  (7) 

\Vhere  an  act  of  parliament  directs  a  body,  created  by  the  act,  to  levy    ' 
*^urch  rates,  the  Court  of  Queen's  Bench  will  compel  them,  by  n 


idamus,  l^"" 


<1)  Still  ».  palfrey,  3   Curt.  90S.  ;  vide 
•»»*«■  i«  *.  Ckalcrafl,  3  ITiil.  (ill. 

(3)  Qttirt,  Ifthe  qiioliun  nlii'ttHiT  such 
*«i1vat  iriD  liable  lo  lie  ritrd  lo  church 
'Vta.  could  have  been  originall;  niscJ  as  * 
'  "      '    'icidenlnl  paint,  by  a  purty  oli. 


(3)  Ibid.  103. 

(^)  DeggeV  P.  Cby  Ellis,  204. 

I.  Wix  {Inhal»UM$  o/>  3  B.  & 
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WhiuaMak-  to  levy  the  rate,  and  will  not  confine  the  writ  to  ordering  the  body  to 
oii^wiLriiOT  awemble  for  the  purpose  of  determining  whether  they  will  levy  the  rate  or 
M  ISSUED.  not,  notwithstanding  that  the  act  may  contain  a  clause  reserving  all  ecde- 

d>ects  bod  »ia»tical  jurisdiction,  if  it  appear,  from  the  rest  of  the  act,  that  the  temporal 
created  by  the  Court  was  intended  to  have  at  least  concurrent  jurisdiction.  As  in  theac^ 
act,  to  levy  for  St.  Margaret's,  Leicester  (1),  which  gives  powers  of  laying  the  ratei  to 
they^wil7l^  ^^  annually  chosen  select  vestr)"  (excluding  the  ordinary  authoritiet)b  aaci 
compelled  by  of  levying  them  by  distress  and  sale,  and  also  authorise^the  select  vestry  to 
™*'''^"''        rate  other  than  occupiers,  and  to  compound  and  make  allowances  witli 

certain  parties  rated,  and  gives  an  appeal  against  rates,  &c.,  first  to  mcla 
select  vestry,  and  then  to  the  quarter  sessions.  (2) 
When  the  writ  Although  a  mandamus  docs  not  lie  to  the  churchwardens  to  make  m 
lictto church-  church  rate,  yet  it  lies  to  the  churchwardens,  &c.  of  two  united  paritiien, 
united  pariihea  under  Stat.  10  Anne,  c.  11.,  to  assemble  a  meeting,  pursuant  to  s.  24.,  for  the 
under  stat  10    purpose  of  agreeing  upon  and  ascertaining  the   monies  and  rates  td  be 

^  assessed  for  the  repair  of  the  church  of  one  of  those  parishes.  (3) 

Money  bor-  If  money  be  borrowed  to  rebuild  a  church  under  stat  59  Geo.  3.  c.  IS4l 

Church^Bi^ld-   *'  ^'*  ^^^  Court  will  bsue  a  mandamus  to  overseers  to  levy  a  rate  for  ici 
ing  Sututes.       repayment  (4) 

The  writ  will  be  issued  for  the  repayment  of  principal  and  intereit  of 
money   borrowed   on   the   credit  of  the   parish   and   church   rates.     Ii 
Reg,  V.  Brancaster  (^Churchwardens  of)  (5)  a  mandamus  was  issued  to  the 
churchwardens,  to  raise  a  rate  to  pay  principal  and  interest  of  money  bo^ 
rowed  on  the  credit  of  parish  and  church  rates,  under  the  Church  Boiklio^ 
Acts  (6) ;  a  return  was  made,  stating  that,  since  the  security  was  giren, 
the  lender,  who  was  the  prosecutor,  had  become  bankrupt ;  to  which  ii 
was  pleaded,  that  the  prosecutor  had  lent  the  money  as  trustee  for  t  piity 
named,  out  of  monies  vested  in  him  as  trustee,  and  in  which  he  had  no  is* 
terest,  except  as  trustee ;  and  on  demurrer,  assigning  for  cause,  that  the 
nature  of  the  trust  did  not  appear:  —  The  return  was  held  to  be  good. 
Trustees  ap-  Trustees  appointed  under  a  local  act  for  building  a  new  parish  chnitk 

r?oc4lac"  w'th  ^'^^*  power  to  make  rates  for  that  purpose,  and  for  discharging  debts  to  be 
lK>wer  to  make  incurred  under  the  act,  are  liable  to  account  before  parochial  aodiloit 
fie%  for  build-  appointed  under  the  Vesiry  Act  (7),  as  a  board  having  controul  over  ptrt of 
rish  church  1^^  parochial  expenditure ;  notwithstanding  the  local  act  requires  iick 
will  iw  com-  trustees  to  keep  an  account  of  the  assessments,  receipts,  and  payments  under 
pe  «»  ^y  "»■""  tiie  act,  to  be  examined  and  allowed  once  a  year  at  quarter  sessions;  vd 
count  to  paro.  that  their  accounts  shall  be  open  to  inspection  (on  payment  of  1  j;)  by  iny 
chul  auditors,     person  liable  to  the  above  rates. 

S  Gul.  4.  c.  6a        ^  mandamus  calling  upon  such  trustees  to  produce  before  the  aoditoif 

<'  the  accounts  "  (without  limit  as  to  time)  kept  by  them  under  the  local  art* 
and  requiring  the  clerk  to  the  trustees  to  produce  the  books  of  account  which 
may  concern  the  above  accounts,  is  bad,  as  exceeding  the  authority  giveo  by 
Stat.  1  &  2  Gul.  4.   c.  60.   ss.  34  h  35.,  although  the  writ  recited  a  demiD^ 

(1)  Stat.  2  Gul.  4.  c.  10.  MiehaeTa,  PemI,rok€{CkurckKimku$tp,S^ 

(2)  Hep.  y.  St,  MargareU  Leiee$ter  (T^e       &  E.  60U. 


Selrct  ytMtrymen  of),  H  A.  &  E.  889.  (5)  7  Ibid.  458.    Vide  F&aOiiitT.j    . 

(:})  lifT  V.    St.   Mxrtmrrt  and  St.  Mn,  lB.&.\d.0M9.  Lloyd  x.}rood,5\,htii^ 

B'eMtminMter,  4  M.  &  S.  250.  (6)  Sut.  58    Geo.S.    c.  45.   ft    «">•  ^ 

(4)  Hex  ▼.  Sew  Windsor  (  Overseen  of),  Geo,  3,  c.  134. 

1    Jurist,   592.  ;     vide   etiain    hex    v.  St.  (7)  Stat.  1  &  2  Gul  4.  c.  Ga 
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made  by  the  auditors  upon  the  trustees  in  terms  conformable  to  the  act,  WhereaMan- 

and  a  refusal  to  comply  with  such  demand.  (1)  o^  ^,*,^  ^„^ 

Except  it  be  under  the  provisions  of  a  statute,  the  Court  of  King's  Bench  bk  i&sukd. 

will  not  grant  a  mandamus  to  churchwardens  to  compel  them  to  make  a  Except  it  be 

church  rate,  it  being  a  subject  of  ecclesiastical  jurisdiction.  (2)  under  the  pro- 

In  Reg.  y.  Thomas  (Chapeiwarden  of  Haxoorth)  {S)  it  appeared,  that  tut^^^IaVd^^ 

by  custom  in  a  parish,  church  rates  were  made  by  the  parishioners  of  the  mus  will  not 

whole  parish  in  vestry  assembled,  but  were  paid  in  certain  customary  pro-  1**  granted  to 

portions  by  the  several  townships  of  which  the  parish  was  composed  ;  and  to  compel  them 

upoa  such  facts  the  Court  refused  a  mandamus  to  compel  the  officers  of  a  to  make  a  rate, 

tonnship  to  raise  the  proportion,  in  a  township,  of  an  alleged  rate  which  had  When  the  writ 

been  made  by  the  churchwardens  and  minority  of  the  parishioners  in  vestry,  granted  to  en« 

ifterthc  majority  had  refused  the  rate,  with  the  intention,  as  was  suggested,  force  a  moni- 

of  hating  no  rate  at  all,  aUliough  the  vestry  meeting  was  held  in  obedi-  ^*"*  V?^  ^^^ 

race  to  a  monition  from  the  Consistory  Court,  whereby  the  churchwardens  Court, 
ud  parishioners  were  admonished  to  hold  the  meeting  and  lay  a  rate. 

In  Reg,  v.  Pickies  (^)  the  churchwardens  of  a  parish  church  having  Where  affida- 

Blade  a  church  rate,  obtained  a  rule  nisi  for  a  mandamus  to  the  officers  of  \*''  tlo  no* 

show  the  exact 

a  township  within  the  parish,  to  make  a  rate  on  the  inhabitants  of  that  amount  of  con- 
township,  for  rai;4ing  a  specified  portion  of  such  church  rate.  The  affida-  tribution. 
vits  showed  a  custom,  that  the  township  and  another  should  jointly  contri- 
bute twice  that  portion,  but  did  not  show  how  much  of  the  amount  was 
contributable  by  each.  The  Court  discharged  the  rule  with  costs,  consi- 
<l^ng  the  defect  substantial,  and  refusing  to  mould  the  rule.  The  church- 
wardens having  afterwards,  without  reference  to  the  former  proceedings, 
obtained  a  second  rule  on  fresh  affidavits,  showing  that  the  two  townships 
rontributed  in  equal  portions,  the  Court  discharged  the  rule  with  costs. 

A  rate  to  reimburse  the  churchwardens  such  sums  as  they  had  expended,   A  rate  to  rc- 
w  might  thereafter  expend,  on  the  parish  church,  would  be  bad  on  the  face  >"»*'""«  the 

.*.         .  *         .  i      1         n  1       ^  II  churchwardens 

oi  It,  as  in  part  retrospective  ;  and   therct\)re  the  Court  would  not  grant  a  such  sums  as 

nundamus  to  the  chapelwardens  of  a  township  within  the  parish,  to  make  tl>*y  l>ad  cx- 

iucba  rate  for  raising  their  accustomed  proportion  of  the  whole;  and  their  mlcht  oxp'ond. 

■^fusal  to  make  such  a  rate,  when  demanded,  applying  as  well  to  the  form  is  bad  on  its 

*s  to  the  substance  of  the  demand,  the  Court  would  not  grant  the  mandamus  ^'^^' 
*o  raise  the  money  in  the  common  form  of  such  a  rate  prospectively,  out  of 
•hich  the  churchwardens  might  repay  themselves.  (5) 

lo  Rex  V.  Sillifnnt  (6)  an  application  was  made  for  a  mandamus  to  a  When  the  writ 

j«*tice  to  enforce  payment  of  a  church  rate,  under  star.  53  Geo.  3.  c.  127.  "*"*"  ^f  ''''^''^'^ 

t.  T      •  111  1  1      «     1  •  1  1  .        1  •  •    to  enforce  |my- 

1^  '•:  It  appeared  that  the  party  assessed  had  objected  to  the  rate  as  invalid   ment  of  a 

***  the  Consistorial  Court,  but  that  the  rate  had  there  been  confirmed  ;  and   church  rate  un- 

^^t  the  party,  being  afterwards  summoned  before  a  petty  session^  rep(*atcd 

■**  former  objection  :  —  It  was  held,  that  the  validity  of  the  rate  having  been 

questioned  in  the  Ecclesiastical  Court,  although  it  did  not  appear  that  such 

9*w^tion  was  any  longer  depending,  the  jurisdiction  of  the  justices  under 

'•  of  the  act  was  so  far  doubtful,   that  a  mandamus  could  not  issue : 

J^)  RexY,  St.  Panerat  Church  (Trusttei  (4)  Ibid.  599. 

^'•«  A.  &  K.  IJH.  (5)  Jtrx   \.  Haworth{Chaptlwarden  of), 

-  )^ )  Htx  V.  SL  VtUrg  (  ChnrchwardtnM  of),  1 2  East,  53G. 

'•  ItSG-l.  (C)  4  A.  &  K.:3;>4. 

<-)  'i  a  B.  58f). 


dcr  Stat.  5.1 
Geo.  3.  c.  127. 
i  7. 


1172 


RATES  (CHURCH). 


DAMUS  WILL, 
OR  WILL  KOT, 
BB  ISSUED. 

Jud«nncnt  of 
Lord  Denmnn 
in  Hex  ▼.  suit- 
famt. 


Select  Tentrr 
will  not  be 
compelled  to 
make  a  church 
rate,  if  the 
churcliwardens 
refuse  to  state 
the  necessary 
amount,  or  to 
furnish  any 
estimate  of  it. 


AVherc  a  select 
vestry  colour- 
ably  adjourn  to 
evade  luytiig 
the  rate. 


Lord  Denman  stating,  « It  is  not  easy  to  construe  the  enactments  of  53 
Goo.  S.  c.  127.  on  this  subject.     But  there  is  a  circumstance  upon  which  the 
jurisdiction  of  justices  in  a  case  of  this  kind  is  said  to  be  founded,  and 
which  does  not  exist  here ;  namelv,  that  the  validity  of  the  rate  shall  not 
have  been  questioned  in  any  Ecclesiastical  Court.     Here,  not  only  has  the 
validity  of  the  rate  been  questioned  in  an   Ecclesiastical  Court,  but  the 
same  objection  which  was  there  raised,  was  afterwards  taken  before  the 
justices^  and  they  were  required,  upon  that  ground,  to  treat  the  rate  aft 
illegal.     It  is  therefore  very  doubtful,  at  least,  whether  they  had  jurisdiction 
to  enforce  the  rate,  and  that  is  sufficient  ground  for  refusing  a  mandamus;. 
It  is  also  a  well-founded  objection  to  this  rule,  that  it  is  applied  for  agaias^ 
one  justice  only,  whereas  it  does  not  appear  that  one  only  refused  the 
order."     <<  I  believe  we  are  all  satisfied  that  there  is  nothing  in  the  obfee* 
tion  that  the  purposes  of  this  rate  are  retrospective,  the  rate  being  correct 
on  the  face  of  it     That  point  could  be  raised  only  in  objecting  to  the 
accounts."  (1) 

Where  an  act  of  parliament  authorised  and  required  a  select  vestry  from 
time  to  time,  as  often  as  occasion  required,  to  make  rates  for  the  relief  of 
the  poor,  and  the  repair  of  churches  and  highways  in  the  parish,  it  wai 
held,  that  they  were  not  compellable  to  make  a  church  rate  upon  demaiHl 
while  the  churchwardens  refused  to  state  the  necessiiry  amountf  or  to  fur^ 
nish  any  estimate  of  it,  or  to  give  to  the  vestry  any  information  wberebr 
they  might  a««certain  it  (2) ;   Lord  Denman  observing,  "  The  churchvu^ 
dens  are  bound  to  make  some  estimate  for  the  guidance  of  the  vestry,  or, 
at  least,  to  give  them  information  as  to  the  amount  of  the  current  eipenie^ 
and  onlinary  wants  of  the  parishioners.     The  churchwardens  have  the  belt 
means  of  obtaining  the  proper  information  on  these  matters.     They  havei 
controul  over  part  of  the  church,  and  the  general  care  and  custody  of  tbe 
property  belonging  to  the  parish.     The  statute  has  not  altered  their  doiief 
in  this  respect." 

When  a  select  vestry  adjourned  from  time  to  time,  on  pretexts  which  tke 
churchwardens  alleged,  upon  affidavit,  to  be,  as  they  believetl,  colounbkr 
and  merely  intended  to  evade  laying  the  rate,  requiring  details  »bieh 
could  not  be  furnished  for  want  of  funds  to  pay  a  surveyor,  and  fixing  i* 
adjournment  day,  after  which  a  mandamus  could  not  have  been  obtain^ 
for  some  months  the  Court  held  the  adjournments  colourable,  and  eqaiv*" 
lent  to  a  refusal  ;  it  appearing  that  a  previous  s<*leet  vestry  had  punv*! 
the  same  course,  and  the  present  select  vestry  not  satisfactorily  denying  tb< 
imputed  motive.  (3) 


( 1 )  Tliu  rate  was  regular  on  the  face  of 
it ;  hut  appeared  (hy  affidavit)  to  have  Ikimi 
voted  hy  ttie  parisliioners  in  vestry  for  the 
pur|}o*(e  of  ineetin<r  past  disbursements.  It 
teems  that  the  rate  was  not  therefore  had, 
wliatever  objection  might  be  raised  to  a  re- 


trospective application  of  the  moacy  * 
passing  the  churchwarden's  accouoti. 

(2)  Rep.  X.  St.  Marparet,  Leiftakr  (!*• 
Select  I'eitry  of),  10  A.  k  E.  7*Jl 

(:j)  Rep.  X.  St.  \farparet,  I^eieahr  {^ 
Select  Vestrymen  of),  s'itnd.SSS. 
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7.  WuEM   Rates    can,  or   cannot,  be   enforced   in   the  Ecclesi-  Whek  Ratkj. 
ASTiCAL  Court  ,  or  under  Stat.  53  Geo.  3.  c.  127-  ^^^*  ***  ^^*" 

•  MOT,  BK  r.N- 

FORCKD  IN  TfIS 

Upon  an   affidavit   that  a   parish   church   was  in   need  of  repair,  and  Ecclesiasti- 
that  the  majority  in  vestry  refused  to  make  a  rate,  the  Court  directed  a  cal Court;  o» 

,,,'',''  .      UNDER  Stat.  53 

monition  to  is^ue  against  the  churchwardens  and  parishioners  to  meet  m  Geo.  c.  127. 
Yestry  on  a  particular  day,  and  make  a  rate  for  the  necessary  repair  of  the  Monition  to 
church.  (1)  make  a.  rate. 

Parishioners   refusing   to   pay   their  rates,   after  a   demand   from   the  Parinhioncrs 
charchwardens,  must  be  sued  in  the  Ecclesiastical  Courts,  and  not  else-  ™y  ^  '"^ 

for  non- pay- 
where  (2)  :  for  the  cognisance  of  rates  made  for  the  reparation  of  churches  ment  of  rates  in 

ind  churchyards,  in  consequence  of  the  stat.  13  Edw.  ].,  belongs  to  the  the  EccWiasti- 

SpiritualCourtO)  cal  Court. 

Extreme  formality  of  description  is  not  requisite  in  a  suit  brought  by  Extreme  for- 

churchwardens  for  subtraction  of  church  rate.  (4)  "**?*'?  «*^**«- 

It  is,  though  usual,  not  essential  to  the  validity  of  a  church  rate,  that  it  requisite  in  a 

he  "  confirmed  by  the  ordinary  ;'*  and  the  circumstance  of  a  church  rate  suit  for  rates. 

Dot  being  so  confirmed,  is  no  obstacle  to  its  being  sued  upon  in  the  Eccle-  ^tc  ought  to 

«rtiaa  Court.  (5)  S.ror'd'Slfry. 

Causes  of  church  rate  may  be  removed  by  letters  of  request  from  the   causes  of 
commissary  of  the  bishop  to  the  Court  of  Arches.  (6)  church  rate 

In  questions  of  subtraction  of  church  rate,  the  Court  having  jurisdiction  "™*^J^|J**i  . 
over  the  subject-matter  is  bound,  unless  stopped  by  a  prohibition,  to  pro-  ters  of  request, 
ceedto  the  trial  of  a  select  vestry,  by  which  the  rate  was  made.  (7)  Vrhen  Court 

Where  estimates  for  the  repairs  of  a  church  and  the  lawful  and  necessar)'  ^^^  ^  P"*: 
npenses  of  churchwardens,  amounting  to  111/.,  were  laid  before  a  vestry,  of  a  select 
iod  a  rate  to  that  amount  was  proposed,  but  a  rate  of  50/.  17^.  only  granted,   restry. 
whereupon  two  churchwardens  exhibited  articles  against  two  other  church-   Articles  eibi- 
vardens  and  ten  parishioners,    for  refusing  to  make  a  sufficient  rate;   a  churchwardens 
decree  rejecting  the  articles  was  affirmed  with  costs.  (8)  against  two 

On  the  refusal  of  a  monition  against  district  churchwardens  to  join  the  **'*^®r  <^*'"'^\>- 

wardens  and 
ptrish  churchwardens  in  making  a  rate,  the  district  churchwardens,  though  parishioners  for 

00  parties  to  the  suit  below,  nor  to  the  decree  complained  of,  may,  notwith-  refusing  to 

standing  the  formal  words  of  the  inhibition,  be  made  the  only  respondents  j^gj^        ' 

in  an  appeal;  and  the  refusal  of  such  monition  being  a  case  within  the  third  where  district 

exception  of  the  Statute  of  Citations,  authorises  the  citing  of  the  parties  out  churchwardfns 

«f.heirdiocc«.(9)  -/;-":"•" 

An  application  to  remedy  the  errors  and  irregularities  in  the  original  spondv^nts  to  m 
proceedings  in  a  diocesan  court,  in  a  suit  to  recover  a  churcK  rate  from  appeal- 

^  executor  of  a  deceased  rate-payer,  was,  on  appeal,  refused.     And  it  If"»ponMhility 

"  ot  executor. 

0)  Finding  ▼.  Cook,  2  Curt.  6(>S.  cannot  decide  on  the  quantum  of  a  rate; 

(^)  Oe^rfre*!!  P.  C.  by  Ellis,  1?03.  and,  therefore,  that  parishioners  who  do  not 

J^)  ^ugrt  V.  CrumptoHf  Cro.  Klii.  659.  contumaciously  rcfu&e  to  make  a  rate,  but 

f  ?\  *^*""«  V.  Keding,  3  Ha^g.  485.  grant  one  not  manifestly  collusive,  are  not 

!^^  ^Hight  Y.  fwloyne,  3  Add.  53.  Iial>le  to  be  articled  for  refusing  a  sufficient 

L^  -^utreit  T.  Prlhtt,  2  Curt.  473.  rate.      Greenwood  v.  (ircaveSf  4  ibid.  77. 
m    ^'^'^  ^-  Whitmore,  2  Ila;fg.  372.  (9)   CotUnUs,  Mnce,  3  ibid.  743. 

-^    "SejuWc,  tii.it  tlie  F^clesiastieal  Court 

4  r  r! 
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When  Katfr 
can,  or  can- 
NOT, RE  FN- 
rORCKI)  IN  Till 
KcCLrsiAilTI- 

calCoukt,  rrr. 

PUintifTii  alle- 
gation must  not 
go  beyond  the 
citation. 


AVIierc  a  rate 
cannot  be  Kct 
aside  on  the 
ground  of  in- 
equality. 

Illeiral  to  raise 
more  money 
than  ia  requisite. 

Churchwarden 
voting  against 
a  rate  not  guilty 
of  «n  ecclcMos- 
tical  o Hence. 


Wilfully  oppos- 
ing a  rate,  an 
ecclesiastical 
offence. 

AVhere  custom 
pleaded. 


AVhere  lard 
H^svKscd  Hl's  in 
another  parish. 

Ilate  on  (Qua- 
kers. 


Where  moiii- 
fion  will  noi  be 
iwui'd  to  ttie 
party  imposing 


scGins  to  be  very  doubtful,  \«'hether  an  executor  is  liable  in  any  shape  vLat- 
ever  for  a  church  rate  due  from  his  testator.  (1) 

The  plaintiff's  allegation  must  not  go  beyond  the  citation;  therefore, 
M'here  the  citation  is  limited  to  show  cause  why  a  rate  should  not  be  «et 
aside  by  reason  of  its  inequality,  the  party  cannot  plead  the  illegality  of 
such  rate  in  other  respects. 

And  in  a  debate  on  the  admissibility  of  a  libel  in  a  cause  of  subtraction  of 
church  rate,  the  Court  can  take  notice  of  nothing  that  is  not  expres»lf 
pleaded  or  referred  to  in  the  libel. 

The  Court  has  no  jurisdiction  over  an  original  proceeding  by  ao 
individual  rate-payer,  to  set  aside  a  rate  on  the  ground  of  inequality  in  tbe 
assessment.  The  remedy  for  the  party  unequally  assessed  is  to  enter  a  caital 
against  the  confirmation,  or  to  refuse  payment  of  the  rate.  (2) 

If  a  rate  be  made  only  for  the  repairs  of  a  church,  it  is  illegal  to  Hm 
more  money  than  is  wanted  for  that  purpose.  (S) 

At  a  vestry  meeting  called  by  notice,  signed  by  the  church wardeiis»  for 
the  purpose  of  making  a  church  rate  for  the  repair  of  the  church,  a  mo- 
lution  was  moved  and  seconded,  "  That  this  vestr}-,  considering  cbureli 
rates  at  all  times  bad  in  principle,  and  particularly  unjust  in  practice,  ind 
quite  uncalled  for  at  the  present  time,  resolved  to  adjourn  all  further  con- 
sideration of  the  subject  for  which  it  has  been  called  till  this  day  twelve- 
months,'* which  resolution  was  carried : — It  wa3  held,  that  one  of  the  church- 
wardens, in  having  voted  in  favour  of  the  resolution,  and  against  tbe  nte 
proposed  (of  two-pence  in  the  pound),  was  not  guilty  of  any  ecclesiasticil 
offence,  it  not  being  averred,  that,  in  consequence  of  the  refusal  of  thenie* 
the  church  was  still  out  of  repair.  (4) 

The  having  wilfully  and  contumaciously  obstructed,  or  refused  to  Duke* 
or  join  or  concur  in  the  making  of,  a  sufficient  rate,  is  an  ecclesiastici^i 
offence.  (5) 

If  a  suit  be  instituted  in  the  Kcclesi&stical  Court  for  a  church  rate,  ud 
a  custom  be  pleaded  of  a  certain  sum  in  lieu  of  the  rate,  or  of  something  doo^ 
in  the  room  of  it,  and  that  plea  be  admitted,  the  Court  can  proceed  to  try  tli»S- 
eustom  in  the  same  manner  as  a  hkmIus;  but  if  the  custom  be  denied  ^^ 
will  be  a  proper  ground  for  a  prohibition ;  for  the  tr}'ing  of  the  custom  ** 
the  province  of  the  common  law.  (6) 

So  if  the  party  assessed  aver  that  the  land  for  which  he  is  assessed  Ik-si ^ 
another  parish,  and  not  in  the  parish  where  it  is  assessed,  he  may  havp  ^ 
prohibition,  and  try  it  at  common  law.  (7) 

The  rhurch  rate  charg(?<l  upon  Quakers  may  be  sued  for  in  the  Eccli***" 
tiral  Court,  as  in  the  ease  of  other  ])arisliioners ;  but  it  is  also  n'COveral»I* 
before  the  justices  of  the  peace,  in  the  same  manner  as  their  tithes,  vbicb 
i"<  the  jirefcrable  moile  of  proeeeiling. 

The  Keelc'^lastical  Court  will  not,  at  the  prayer  of  the  defenilant,  itfU*^  * 
monition  to  th"  party  imposing  the  rate  for  tiie  ])roduction  of  parish  book^^ 
which  are  not  shown  to  apply  immediately  to  tlie  question  in  issue;  aod  J'* 


(  1 )    inilifim*  V.  Gt'orgt,  'J  Notes  of  Cases 
DicIcMJistical,  S.). 
(1)    U'lilnty  V.  Ijiimhrtt^l  !Ia;rjr.  81. 
(:;)   /Jr,tnf!  \.   Mil  nut,  'J   Liv  (Sir  Q.\ 


(  U    Ciojter  V.   }r,rkham,  2  Curt,  f^ 
( r> )    Strnnrtl  v.  Franrlf,  'J  Notes  of  f *"** 
Kociosiaslical,  1:M. 

1  ')■  \  Dim  V.  C'HiUt,  I  Atk-  C8P. 
(7)  I)i»gj:es  P.  C.l.y  EUtsiO:'.. 
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on  the  mn-iU,  the  rale  be  pronounced  for,  the  Court  will  condemn  the 
defendajit  in  costs,  fur  tlicy  are  ulmost  universally  so  decreed  in  suits  for 
church  rates,  where  the  rale  is  confirmed.  (1) 

Whether  slaL  53  Geo.  3.  c.  127.  a.  7-,  which  gives  power  to  justices  to 

nrorce  the  pByineiit  of  a  sum  not  exceeding  10/.  due  upon  a  church  rate, 

Jvhere  neither  the  validity  of  the  rate  nor  the  liability  of  the  party  has  been 

ationed,  takes  away  the  jurisdiction  of  the  Ecclesiastical  Court  in  such 

s  has  been  doubted.  (2) 

But  assuming  that  i(  does,  it  seems  that  it  is  still  competent  to  institute 
I  that  court  for  payment  of  a  sum  under  10/.  due  upon  a  church 
S  because,  until  the  defendant  has  appeared  in  such  a  suit,  there  may  be 
of  knowing  whether  the  validity  or  liability  is  in  dispute  or  not 
Mrefore^  where  a  significarit,  as  recited  in  the  return  to  a  writ  of  habeas 
earpus,  stated  that  the  prisoner  had  been  pronounced  guilty  of  contumacy, 
for  non-payment  of  a  sum  of  '2.1.  5i.  to  certain  churchwardens,  with  their 
costs  of  suit,  pursuant  to  a  monition  duly  issued  in  a  certain  cause  of  sub- 
traction of  church  rate,  the  proceedings  wherein  were  carried  on  in  pain  of 
the  contumacy  of  the  prisoner,  who  though  duly  cited  with  the  usual  intt- 
natiun  had  not  appeared,  an  objection,  that '  the  cause  was  not  sufBeicnily 
dncribed,  for  want  of  an  averment  that  the  validily  of  the  rate  or  the 
htbility  of  the  party  was  in  dispute,  was  over- ruled.  (3) 
The  object  of  the  controul  which  the  Court  of  Chancery  has  over  the 
I      Ecc|esia«iical  Courts  by  means  of  the  writ  of  habeas  corpus,  is  to  keep 
^Mh«K  eoorts  within  the  jurisdiction  which  the  law  has  assigned  to  them,  and 
^^M  to  correct  any  error  into  which  they  may  fall  in  the  exercise  of  it.    And, 
^Pkrefore,  objections  taken  to  a  signiiicavit,  upon  the  ground  that  it  did  not 
I,      Mfficiently  show  that  the  defendant  had  been  regularly  cited,  and  upon  the 
Tutber  ground  that  the  Ecclcsia.^tical  Court  was  not,  according  to  its  own 
pnutice,  anihorised  to  proceed  to  judgment,  upon  the  merits,  against  a 
whojiad  never  appeared,  were  over-ruled.     And  where  an  objection 
■  rused,  that  the  significavit  appeared  to  be  in  the  name  of  the  official 
bicipal  and  not  of  the  archbishop,  it  was  over-ruled. 
f  It  likewise  seems,  that  the  memorandum    upon  a   writ  de  contumace 
pfendo    need  not  show,  that  all  the  formalities   prescril>ed  by  the   act 
pKlit.  c-23.  have  been  complied  with. 
I   Thus    In    re   Baines   (4)    Lord  Chancellor   Cottenham   observed:  — 
en  this  case  was  first  mentioned  to  me,  I  suggested  that  questions 
significAvit  from  the  Ecclesiastical  Court  had  usually  been  made  the 
qeot  of  discussion  here  upon  applications  to  discharge  or  quash  the  writ 
i  excommunicato,  or  de  contumace  capiendo,  when  the  writ  not  having 
n  r«tuiDed  in  the  Queen's  Bench,  this  Court  still  had  jurisdiction  over  it. 
i  puly  has  preferred,  as  he  had  an  undoubted  right  to  do,  to  rest  his 
e  upon  the  return  to  tlie  habeas  corpus :  and  my  consideration  is  n'eces- 
|fcily  restricted,  not  to  what  has  actually  taken  place  in  the  Ecclesiastical 
intl,  of  which  I  know  nothing,  except  from  the  significavit  which  that 
knit  iias  sent  to  me,  but  to  what  is  stated  in  that  significavit  to  have  there 
ken  place. 
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Whek  Rates 

CAN,    OR  CAS- 
yOT,  BE  EN- 
rOBCED  IW  THE 
KCCLESIASTI- 
CAL  CoUBTt  ETC. 

Judgment  of 
Lord  Cotten- 
haui  In  re 
Baines* 


"  It  is  Important  to  keep  in  view  the  great  difierence  between  a  Court*! 
assuming  a  jurisdiction  which  does  not  belong  to  it,  and  improperly  ex 
ercising  a  jurisdiction  with  which  it  is  legally  invested.     Upon  this 
corpus  my  duty  is  to  protect  the  prisoner  against  the  former,  if  it  shall  app 
to  have  occurred.     Another  and  a  very  different  course  would  be  to 
pursued,  if  necessary,  for  the  purpose  of  correcting  the  latter. 

**  The  first  objection  to  the  significavit  was,  that  it  did  not  show  that  t 
sum  which  the  prisoner  was  ordered  to  pay  was  a  church  rate.     I  thi 
that  this  is  sufRciently  stated,  both  with  respect  to  the  terms  used,  and 
the  form  prescribed  by  the  act     The  significavit  states  the  command  to 
to  pay  2/.  5s,  rated  and  assesseci  upon  him,  pursuant  to  a  monition  d 
issued  under  the  seal  of  the  Arches  Court,  in  a  certain  cause  or  busii 
of  subtraction  of  church  rate.    I  am  not  now  considering  the  amouo  c  Qf 
the  church  rate,  but  whether  the  significavit  states  the  21.  5s,  to  have  Yh^eu 
rated  and  assessed  for  a  church  rate;  and  of  this  being  stated  with  sufficient 
certainty  I  have  no  doubt ;  nor  does  it  appear  how,  consistently  with  t&e 
form  prescribed  in  the  schedule  to  the  act,  it  could  be  more  specificiUj 
stated ;  for,  by  that  form,  the  command  is  first  to  be  stated,  and  then  the 
cause  in  which  it  was  made ;  but  the  command  was  probably  merely  to 
pay  the  sum  in  question,  without  repeating  that  it  was  for  a  church  nte» 
that   appearing   from  the  proceedings;   and   if  so,   the   form  has  beeik 
accurately  followed. 

*'  Connected  with  this  objection  was  another,  that  the  amount  of  the  rat0 
appeared  to  be  under  10/.,  and  that  the  Ecclesiastical  Court  had,  by' 
53  Geo.  3.  c.l27.>  been  deprived  of  its  jurisdiction  in  church  rates,  un 
the  sum  demanded  exceeded  that  sum,  or  the  validity  of  the  rate,  or 
liability  of  the  party  was  in  dispute.     To  raise  this  objection  it  must 
assumed,  that  the  jurisdiction  is  so  taken  away.     Such  the  judges  of  tk 
Court  of  Queen's  Bench  stated  to  be  their  opinion,  in  RicketU  v.  Bodi 
ham  (\),  but  that  opinion  did  not  regulate  their  judgment  in  that 
and  had  that  opinion  been  different,  the  judgment  must  have  been  the 
It  is  not  my  wish  to  raise  any  doubt  upon  that  point.     In  that  case  it 
decided,  that  a  previous  proceeding  before  magistrates  is  not  necessary  fc>o 
give  the  Ecclesia<%tical  Court  jurisdiction  in  cases  of  church  rate  under  IC^-^ 
if  the  validity  or  liability  be  in  question.     It  would  seem,  therefore,  that     ^^ 
must  be  competent  to  institute  the  suit,  for  without  a  suit,  in  such  a 
there  may  be  no  means  of  showing,  that  the  validity  or  liability  is  in 
pute ;  and  if  so,  it  does  not  seem  verj'  obvious  how  the  suit  can  be  objeci 
to,  upon  the  ground,  that  the  validity  or  liability  is  not  disputed,  before  t'b^ 
defendant  ap])ears.     It  was  also  decided,  that  in  such  a  case,  although  tb^ 
proceedings  did  not  show  that  the  validity  or  liability  was  in  question,  tl'*^ 
party  sued  was  not  entitled  to  a  prohibition  ;  and  it  seems  to  have  been  tl^^ 
opinion  of  the  judges,  that  for  that  purpose,  after  sentence  in  the  Archs^^ 
Court,  unless  want  of  jurisdiction  appeared  upon  the  proceedings,  it  wou^" 
not  be  intended.     I  cannot,  consistently  with  this  doctrine,  hold  that  ftl>® 
significavit  does  not  state  a  suit  of  which  the  Ecclesiastical  Court  has  juv^^ 
dietion.     The  cases  of  Det/bcl (2)  and  Xas/t  (3),  have  no  application:     ^ 
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(2)  4  R  &  A.  213, 
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kose  cases,  there  was  no  jurisdiction,  «sccpt  upon  a  particular  fact,  irhich  V 
«  not  aufficicntl;  staled.     In  this  case,  there  is  a  general  jurisdiction,  and  ^' 
Ae  doubt  is  as  to  a  particular  TaeE,  wliicli  if  it  exists,  may  take  it  away.         n 
"  itnotlier  objection,  much  relied  upon,  was,  that  the  siguificavit  Elates,  ^ 
'  at  the  party  prosecuted  had  never  appeared,  and  that,  without  appearance,  _ 
e  Court  was  not  authorised  to  proceed  to  judgment  upon  the  merits.     In  J 
nsidering  this  objection,  it  must  be  assumed,  that  the  Court  had  juris-  ^^ 
iictioD  over  the  subject-matter ;  and  if  so,  the  objectiou,  if  well  founded,   i 
ironld  amount  only  to  this,  namely,  that  it  has  improperly  exercised  its  juris- 
liction,  and  pronounced  an  illegal  judgment.     There  may  be  very  many 
■rttandsupon  which  a  judgment  may  be  illegal,  and  in  one  sense,  the  Court, 
\  pronouucing  such  judgment,  exceeds  its  jurisdiction  ;  but  this  is  not  the 
ease  in  which  the  expression  is  used,  when  applied  to  such  a  case  as  the 
The  object  of  the  juriaUiclion  1  am  now  exercising  is  to  keep  the 
lEcctesttfstical  Courts  within  the  jurisdiction  which  the  law  has  assigned,  and 
lot  to  correct  any  error  into  which  they  may  fall  in  the  exercise  of  iL     If 
^  distinction  be  not  carefully  kept  in  view,  every  court  and  judge  having 
Ulhorily  to  issue  the  habeas  corpus  would  become  a  court  of  appeal  from 
)&t  court  by  whose  authority  the  party  was  committed,  and  so  usurp  the 
^ritdiclion  which  the  law  has  reposed  in  those  courts  to  which  an  appeal  is 
i^ven.     In  Dr.  Trehecu  rase  (1),  Lord  Hardwicte  very  clearly  marks  the 
dittlnctioD,  saying,  *  It  is  not  necessary  for  the  Ecclesiastical  Court  to  show 
l)i«y  have  rightly  proceeded.'     I  do  not  say  that  a  proceeding  may  not  be  so 
iBcunsLstent  with  all  principle  as  to  justify  the  treating  it  as  a  nullity  ;  but 
U  cannot  be  said  of  this  case,  in  which  the  course  of  proceeding  has  been 
IE  which  has  been  made  legal  iu  other  courts,  and  which  is  essential  to  the 
^ue  administration  of  justice  i  I  mean  proceeding  to  judgment  in  cases  in 
Dbich  the  defendant,  with  full  notice  of  the  suit,  and  uf  its  objects,  docs 
Ut  choose  to  appear. 

"I  was  told,  during  tiie  argument,  and  with  perfect  accuracy,  that  I  could 
IW Judicially  know  anything  of  the  practice  of  the  Ecclesiastical  Court, 
■Bd  therefore  that  I  could  not  know  what  was  meant  by  the  words  *  usual 
and  yet  I  was  referred  to  several  books  of  practice  in  the 
liicdeiiulical  Court,  for  the  purpose  of  proving  that  the  Court  would  not 
I*  justified  in  pronouncing  any  decree  in  absentia ;  but  if  that  be  ao,  it  is 
M  within  my  province  to  correct  it,  in  the  present  proceeding.  Jf  I  were 
toconimit  a  party  for  a  contempt  of  this  Court,  the  Court  of  Queen's  Bench 
•onld  not,  upon  an  habeas  corpus  inquire  into  the  propriety  of  my  order. 
Bit  simply  whether  it  appeared  upon  the  return  that  1  had  kept  within  my 
jurisdiction. 

"  It  was  then  argued,  that  tlie  term  '  usual  intimation '  was  so  uncertain, 
>*(oiuake  the  signiticavit  bad,  upon  the  authority  of  a  decision  that  the 
,(cta  'usual  penance' had  been  held  to  be  too  uncertain.  No  doubt  it 
*Oidd  be  so  if  it  were  essential  for  the  Court  to  know  what  the  intimation 
*>^  U  in  the  case  referred  to,  it  must  have  been  thought  to  be,  to  know, 
■  *W  had  been  the  penance  inHicted  ;  but  as  part  of  the  narrative  of  pro- 
;,'Ceding9  in  a  matter  over  which  the  Court  had  jurisdiction,  it  is  not,  1  think, 
''Aterial  to  know,  what  the  intimation  was,  as  it  would  not  be  competent  for 

(I)  S  Alk.  49S. 
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Whin  Rates 
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me  to  exercise  my  judgment,  whether  it  was  the  usual  intimation  or  not; 
besides  which,  it  is  twice  stated,  that  the  party  was  duly  cited ;  which 
expression  is,  indeed,  as  vague  as  the  other,  though  it  was  not  made  the 
subject  of  observation.  The  terms  are  convertible,  because  the  usual  mode 
of  citing  was  the  due  mode. 

**  Another  objection  was,  that  the  significavit  was  in  the  name  of  Sir 
Herbert  Jenner,  the  dean  of  the  Arches,  and  not  in  the  name  of  the  Arch- 
bishop of  Canterbury.  The  act  is  imperative  upon  the  judge  to  make  the 
certificate;  but  it  was  said  that  he  ought  to  make  it  in  the  name  of  the 
archbishop,  not  from  any  expression  in  the  act  itself,  (all  such  cxpremions 
tending  to  the  conclusion  that  the  whole  duty  of  sending  the  significavit  was 
reposed  in  the  judge,)  but  because  the  form  in  the  schedule  is  adapted  to  a 
significavit  in  the  name  of  the  archbishop.  If  the  enacting  part  and  the 
schedule  cannot  be  made  to  correspond,  the  latter  must  yield  to  the  former^ 
and  particularly  in  this  case,  in  which  the  form  given  in  the  schedule  cannot 
be  made  to  apply  to  all  or  nearly  all  the  cases  which  must  arise ;  for  a 
bishop  could  not  send  a  significavit  in  that  form.  It  must,  therefore^  be 
taken  only  as  an  example  or  precedent  to  be  altered  and  adapted  to  each 
particular  case.  But  what  removed  all  doubt  from  my  mind  upon  this  sub> 
ject,  was  the  information  I  have  received  from  the  officer,  that  the  dean  of 
the  Arches  has  always  sent  the  significavits  in  his  own  name. 

**  One  other  objection  remains,  which  may  be  disposed  of  in  very  few 
words.  The  act  of  Elizabeth  directs  that  the  writ  shall  be  brought  into 
the  Queen*s  Bench,  and  in  the  presence  of  the  justices  shall  be  opened,  and 
delivered  of  record,  &c,\  but  the  memorandum  only  states  that  the  writ 
was  allowed,  enrolled,  delivered,  and  before  our  lady  the  Queen  at  West- 
minster, according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, omitting  to  state,  that  it  was  opened.  This  memorandum  cannot  be 
true  if  there  were  any  foundution  for  the  fact  assumed  for  the  purpose  of 
objection ;  but  certainly  nothing  appears  to  have  been  done  contrary  to 
what  the  act  requires ;  and  the  rule  that  *  omnia  presumuntur  solenniter 
esse  acta '  therefore  applies. 

'*  I  am,  for  these  reasons,  of  opinion,  that  none  of  the  objections  made  to 
the  significavit  can  be  supported,  and  that  the  prisoner  must  be  remanded." 

Stat  58  Geo.  3.  c.  127.  s.  7.,  which  gives  power  to  a  justice  to  enforce 
the  payment  of  a  sum  under  10/.  due  upon  a  church  rate,  takes  away  the? 
jurisdiction  of  the  Ecclesiastical  Court,  if  the  validity  of  the  rate  or"" 
the  liability  of  the  party  have  not  been  questioned.  But,  if  the  validity"^ 
or  liability  be  in  question,  the  Ecclesiastical  Courts  have  jurisdiction^ 
though  the  party  has  not  been  summoned  before  a  justice.  Therefore^ 
in  Rirkctts  v.  Bodenham  (1),  where  a  party,  not  having  been  summon 
before  a  justice,  was  libelled  in  the  Consistory  Court  for  a  sum  which,  o 
the  face  of  the  ])rocecdings,  Wtis  less  than  10/.,  due  upon  a  church  rate,  an 
sentence  was  given  against  liim,  the  Court  of  Queen's  Bench  refused 
grant  a  prohibition,  upon  the  ground,  that  the  validity  of  the  rate 
questioned  in  the  proceedings  in  the  Ecclesiastical  Courts.  And  after- 
wards,  it  appearing,  by  more  particular  reference  to  the  pleadings  themselves 
that  they  did  not  disclose  whetiier  or  not  the  validity  was  questioned. 


(1)    1  A.  &  K.  133.  ;  vide  etiam  liichanh  v.Dykey  3  Q,B.  256 
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ICourt  of  Queen's  Bench  helij,  that  that  circumstance  alone,  did  not 
•uthorixe  it  to  issue  a  prohibition  :  Lord  Denman  deliveniig  the  judgment 
of  Ihe  Court  as  foliovrs :  —  "  There  were  three  cases  of  application  for  a. 
prubibition  in  the  sane  cause  ;  tlie  first  to  the  Consistory  Court  of  the 
diocese  of  Hereford,  the  secoud  to  the  Court  of  Arches,  the  last  to  the 
Court  of  Delegates,  in  each  of  which  Courts  successively,  sentence  had 
passed  against  the  applicant. 

'*  It  appeared  that  the  original  suit  bad  been  to  enforce  the  payment  of 
■  church  rate  amounting  to  +/.  6a,  Sd.,  and  that  tde  defence  had  been,  that 
the  rate  was  made  at  a  meeting  of  which  no  due  and  legal  notice  had  been 
given ;  that  it  was  made  for  an  illegal  purpose,  and  showed  upon  the  face  of 
Han  uneiioal  and  fraudulent  assessment. 

"  On  showing  cause  against  the  motion,  it  was  contended,  that  the  only 
ground  of  prohibition  suggested,  was  a  supposed  want  of  Jurisdiction  in  the 
Cinirt  below  to  proceed  in  the  matter  of  a  church  rate,  where  the  sum  to  be 
recovered  did  not  e.iceed  10/,,  but  that  the  objection,  coming  after  sentence) 
Tu  too  late,  uuleiss  it  appeared  on  the  face  of  the  proceedings  in  that 
Court  And  there  is  no  doubt  that,  in  the  case  of  prohibitions  to  be 
jpinted  f»r  the  sake  of  trial,  as  distinguished  from  those  which  are  to  be 
granted  upon  account  of  a  wrong  trial  or  erroneous  judgment,  the  rule  is 
HUblished,  that  a  party  neglecting  to  contest  the  jurisdiction  in  the  first 
tiulance,  and  taking  his  chance  of  a  favourable  decree,  shall  not  be  allowed 
■rter  sentence  to  allege  the  want  of  JurisdicUon  as  a  ground  of  prohibition, 
w  the  defect  appears  on  the  face  of  the  pleadings.  The  justice  of  the 
rule  is  very  apparent,  and  the  propriety  of  the  exception  scarcely  less  so; 
for  it  is  the  duty  of  this  Court  to  restrain  any  encroachment  of  jurisdiction 
ia  tlie  inferior  courts,  and  therefore  it  interferes  for  the  salic  of  the  public, 
■nd  out  of  the  individual,  where,  the  want  of  jurisdiction  appearing  on  the 
9!  of  the  proceedings,  the  case  might  become  a  precedent,  if  allowed  to 
Ud  without  impeachment. 

"  Id  support  of  the  application.  Sir  F.  Pollock  scarcely  disputed  this 
Beneral  doctrine ;  but  he  contended  that,  inasmuch  as,  on  the  face  of  the 
*'W,  the  suit  appeared  to  be  for  a  rate  under  IQi.,  the  want  of  Jurisdiction 
-  **•  from  that  circumstance  alone,  and  by  itself,  apparent.  It  is  necessary, 
*^>Mofore,  lo  examine  the  stat.  S3  Geo.  3.  c.  127.  •■  7-,  to  see  whether  this 
"gUment  is  maintainable. 

'■  That  section  commences  with  a  preamble,  stating  the  expediency  that 
«liOrch  or  chapel  rates  of  limited  amount,  unduly  refused  or  withheld, 
■'"'Uld  in  certain  cases  be  more  easily  and  speedily  recovered.  It  then  goes 
"  to  provide  for  the  case  of  a  refusal  or  neglect  by  any  one  duly  rated  to 
•  church  rate,  or  chapel  rale,  the  validity  of  which  has  not  been  questioned 
^  Uy  Ecclesiastical  Court,  to  pay  Ihe  sum  in  which  he  is  rated ;  and  gives  a 
"iiiiary  mode  of  enforcement  before  two  Justices,  who  are  empowered  to 
*'*l*r  the  payment  of  what  is  due  and  payable  in  respect  of  such  rale,  so  as 
***  sum  ordered  to  be  paid  do  not  exceed  10/.  There  is  then  an  appeal 
fr''*n  to  the  sessions  against  such  order,  with  o  stay  of  execution  pending 
****  appeal.  And  this  is  followed  by  the  material  proviso,  '  that  nothing 
'■**r«in  contained  shall  extend  to  alter  or  interfere  with  the  Jurisdiction  of 
*^e  Ecclesiastical  Courts  to  hear  and  determine  causes  tonching  the  validity 
*"f  any   church   rate   or  chapel   rate,   or  from  proceeding  to  enforce  the 
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payment  of  any  such  rate,  if  the  same  shall  exceed  the  sum  of  lOl.  from  the 
party  proceeded  against.'  If  the  section  had  stopped  here,  we  should  hare 
thought  it  clear,  that  a  distinction  was  made  between  suits  in  which  the 
validity  of  a  rate  was  questioned,  and  those  in  which,  the  rate  being  undis- 
puted, the  only  object  was  to  enforce  tiie  payment ;  that,  as  to  the  fonnery 
the  jurisdiction  of  the  Ecclesiastical  Courts  was  left  wholly  untouched;  in 
the  latter,  it  was  by  implication  taken  away  where  the  sum  does  not  exceed 
10/.  This  interpretation  makes  the  enacting  part  of  the  section  and  the 
proviso,  consistent,  and  botli  together  to  form  a  complete  enactment  oil 
the  subject.  But  this  view  of  the  statute  is  made  more  clear  by 
proviso  which  imnuniiately  follows,  tliat,  '  if  the  validity  of  such  rate, 
the  liability  of  the  person  from  whom  it  is  demanded  to  pay  the  same, 
disputed,  and  the  party  disputing  the  same  give  notice  thereof  to  the  jii&^ 
tices,  the  justices  shall  forbear  giving  judgment  thereupon,  and  the  perK^v 
or  persons  demanding  the  same  may  then  proceed  to  the  recove 
of  their  demand,  accoitling  to  due  course  of  law,  as  heretofore  used 
accustomed.'  This  proviso  applies  only  to  cases  under  10/.;  and  the 
of  it  is  that,  even  in  such  cases,  the  moment  it  appears  that  the  queiti«>i] 
is  one  not  merely  of  enforcing  payment,  but  touching  the  validity  of  tke 
rate,  the  summary  jurisdiction  is  at  an  end,  and  that  of  the  Ecclesiastieal 
Court  attaches. 

*'  If  this  interpretation  of  the  sex*tion  be  correct,  it  is  obvious,  that  the 
mere  fact,  that  on  the  face  of  the  proceedings  the  suit  appears  to  relate  to 
an  assessment  for  a  sum  not  exceeding  10/.,  cannot  prove  a  want  of  jurii* 
diction  in  the  Ecclesiastical  Court  to  entertain  the  cause.     Without  enter- 
ing into  the  argument  at  the  bar,  as  to  presumptions  for  or  against  tJie 
proceedings  of  inferior  courts,  or  whether  the  doctrine  applies  to  the  Eccle* 
siastical  Courts,  it  is  at  least  undeniable,  that  this  Court  ought  to  examine 
the  whole  of  the  proceeding's,  in  order  to  collect  from  them,  if  it  can, 
whether  the  suit,  admitted  to  be  for  less  than  10/.,  was  a  suit  in  which  the 
validity  of  the  rate  or  the  liability  of  the  defendant  was  questioned,  or 
whether  it  was  merely  for  enforcing  the  payment ;  this  being  the  real  point 
on  which  the  question  of  jurisdiction  must  depend. 

*'  Now,  upon  such  examination,  it  is  obvious,  that  the  validity  of  the 
rate,  and  nothing  else,  was  in  qucbtion ;  it  follows,  therefore,  that  there  is 
no  want  of  jurisdiction  apparent  on  the  face  of  the  proceedings;  and  i^ 
becomes  unnecessary  to  give  any  opinion  upon  other  points  made  iothe 
argument. 

**  Considering  that  Mr.  Ricketts  has  proceeded  through  two  stages  of 
appeal  without  raising  the  ground  of  objection  which  is  nuw  made,  weeaD- 
not  regret  that  all  the  authorities  warrant  us  in  discharging  this  rule." 

If  a  suit  he  commenced  in  the  Ecclesiastical  Court  for  non-payoeo* 
of  rates,  below  the  amnunt  of  10/.,  it  is  doubtful  how  far  it  is  necesstT* 
in  order  to  show  jurisdiction,  that  the  libel  should  show  the  existence  of  * 
dispute  as  to  the  validity  of  the  rate,  or  liability  of  the  party ;  but  it  sefH^ 
that,  on  proceedings  in  proliibitioii,  this  would  be  deemed  a  matter  of 
practice  determinable  only  by  the  Ecclesiastical  Court. 

Where  the  declaration  in  prohibition  stated  a  lil>el  exhibited  in  the  Con* 
sistory  Court  for  non-payment  of  chiireh  rate;  that  the  party  libelW 
appeared,  and  objected  to  the  jurisdiction^  and  to  the  libel,  and  to  uf 
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:!dings  being  had  thereon,  on  the  ground  that  the  suit,  was  for  church    Wm.y  ll,Tia 

a  under  10/,.  "  tlie  validity  of  which  or  of  any  of  them  had  not  been    ^"'  °^  j""' 

ispated  or  denied  by  tlie  plaintiff,"  and  did  not  appear  by  the  libel  to  huve   rucid  ih  thi 

»nd  that  the  proceeding  ought   to   have  been  before  justices  of  Ecc"*'*""- 

I  fence  according  to  ihe  statute;  nevertheless,  the  Court  proceeded,  &c. ; .! '. 

i  aad  the  plaintiff  averred,  that  in  fact  no  proceeding  had  been  taken  or  com-  "'""''y  »liow«l 
1  pUint  mode  against  him  before  justices  for  recovery  of  such  rates,  nor  had   ,  dispute 
I  he  at  any  time  disputed  the  validity  of  such  rates  or  any  of  them,  or  his   within  »tn(.  ss 
\  liklHlity  lo  pay,  and  that  the  subject-matter  of  the  suit  was  not  of  eccle-  ^"'  ^  *^  '^''* 
ilictd  cognisance,  and  the  rate  bIjouM  have  been  proceeded  for  before   iheKecleii. 
justices  under  the  statute  ;  it  was  held,  in  Richards  v.  Dyke  ( 1 ),  on  general  ""."!  ^"'^  of 
deniurrer  to  the  declaration,  that  it  sufficiently  showed  the  absence  of  a 
dispute   within    section   7-,    to    oust    the  Ecclesiastical    Court  of  juris- 
diction:  —  Lord  Dentnan  observing,  "  In  tliis  case  the  question  is  directly  Judgment  of 
tiisetl.  whether  the  7lh  section  of  stat.  53  Geo.  3.  c.  127.  has  taken  away    ' 
(be  jurisdiction  of  the  Ecclesiastical  Courts   lo  enforce  the  payment  of  a 
church  rate,  where  the  sum  does  not  exceed  10/^,  and  where  the  validity  of 
the  rale  and  the  liability  of  the  party  are  undisputed. 

"  This  Court  has  already  expressed  a  strong  opinion  in  the  affirmative  in 

the  case  of  Richettt  V.  Sodtnham  (2);  but,  as  the  validity  of  the  rate  was 

diiputed  in  that  case,  the  jurisdiction  o*f  the  Ecclesiastical  Court  clearly 

ivnuiiied,  and  it  became  unnecessary  to  act  upon  that  opinion.     So  in  the 

luWijuent  cases  of  Ret/ina  v.  T/ioroffoo(H  3)  and  Regina  v.  Bainet  (^i), 

■ail  la  re  Dainet  (5),  it  was  unnecessary  to  determine  the  queslion  now 

nisrd.     We  adhere  to  the  interpretation  put  upon  the  statute  in  the  case 

«r  RkhetU  V.  Bodenham  (6),  and  for  the  reasons  there  stated.     The  two 

provisoes  by  which  Ihe  jurisdiction  of  Ecclesiastical  Courts  b  declared  not 

'o  be  altered  or  interfered  with,  whenever  the  validity  of  the  rate  or  the 

'ability  of  the  party  is  disputed,  or  the  sum  demanded  exceeds  10/.,  show 

tltc  inlen^on  of  the  legislature  that  such  jurisdiction  should  be  altered  and 

'DUrfered  with  where  the  sole  object  is  to  enforce  an  undisputed  rate  for  a 

*bni  not  exceeding  10/.,  that  being  the  only  case  in  which  jurisdiction  is 

B'ven  to  justices  of  the  peace.     The  proviso  was  indeed  unnecessary  so  far 

**  regards  cases  where  the  sum  exceeds  10/.,  B,nd  can  only   have  been 

'nsiTted  ex  majori  cautcia:   still  it  shows  the  intention  of  the  legislature. 

^^t  however,  the  jurisdiction  of  the  Ecclesiastical  Courts  be  altered  and 

■    ^lerfered  with  in  such  cases,  it  can  only  be  by  taking  it  away. 

B,       "  The  general  rule  of  law  and  conslruttion  undoubtedly  is,  that,  where 

^^tt  act  of  parliament  does  not  create  a  duty  or  offence,  but  only  adds  a 

^P^medf  in  respect  of  a  duty  or  offence  which  existed  before,  it  is  to  be 

^POnstrued  as  cumulative  ;  but  this  rule  must  in  all  cases  be  applied  with 

^pftwe  attention  to  the  language  of  each  act  of  parliament.     For  instance,  the 

**th  section  of  the   act  in  question   extends  the  provisoes  of  stat.  7  8c  8 

^iul.  3.  c.  6.  s.  1.,  respecting  the  recovery  of  sniall  tithes  before  justices, 

'•-oni  40*.  to  10/. ;  and  on  reference  to  thai  act,  secL  8.,  it  will  be  found 

Mtat,   if  any   person    charged  before    the  justices  shall  insist  upon  any 
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prescription,  composition,  or  modus,  the  justices  shall  forbear  to  give  anr 
judgment  in  the  matter,  and  that  then  and  in  such  case  the  person  com- 
plaining shall  be  at  liberty  to  prosecute  in  any  other  court  where  he  might 
have  sued  before  the  making  of  this  act,  any  thing  in  this  act  to  the  oon* 
trary  notwithstanding.     This  section  is  nearly  as  strong  as  sect.  7.  of  the 
act  now  under  consideration,  except  that  it  does  not  mention  in  ezpim 
terms   altering  or  interfering  witli   the  jurisdiction   of  the  Ecclesiastical 
Courts ;  yet  it  is  plain,  that  the  legislature  did  not  intend  to  take  awa^ 
that  jurisdiction ;  for,  by  sect.  14>.,  it  is  provided  that  any  person  wh^ 
shall  begin  any  suit  for  small  tithes  in  the  Court  of  Exchequer,  or  in  aa^ 
of  the   Ecclesiastical   Courts,  shall   have  no  benefit  by  this  act,  for  tla^ 
same  matter  ;  evidently  treating  the  remedies  as  concurrent.    The  omissi<»t) 
of  any  similar  clause  in   the  act    under    consideration,  strengthens  o«ai 
opinion,  that  it  was  intended  to  take  away  the  jurisdiction  of  the  Ecclesia*. 
tical  Courts. 

"  We  are  not  called  upon  in  this,  any  more  than  in  the  former  easei 
already  referred  to,  to  determine  whether  it  be  necessary,  in  order  to  giTf 
jurisdiction  to  the  Ecclesiastical  Court,  that  the  fact  of  a  dispute  existiof 
respecting  the  validity  of  the  rate  or  the  liability  of  the  party  should  appeir 
upon  the  face  of  the  libel. 

**  That  court  has  general  jurisdiction  in  matters  regarding  church  nto; 
and  perhaps  this  is  rather  a  question  of  practice  or  pleading  in  that  eoart 
It  is  sufficient  for  us  to  say  that  it  does  appear,  that  the  absence  of  ur 
dispute  as  to  the  validity  of  the  rate,  or  the  liability  of  the  party,  was  shown 
to  the  Ecclesiastical  Court,  and  it  is  averred  and  not  denied,  that  the  Coort 
proceeded  notwithstanding.  Objections  were  taken  as  to  the  form  in  whieh 
that  was  shown  by  the  plaintiff  in  this  action  ;  and  it  was  contended,  tbtt 
he  might,  notwithstanding  anything  which  he  has  alleged  in  the  Eccle- 
siastical Court,  set  up  before  the  justices,  that  he  disputed  the  validitj  of 
the  rate,  or  his  liability  to  pay  it.  We  think  that  those  objections  cunot 
pVevail,  and  that  he  is  concluded  by  what  he  has  alleged. 

"  Our  judgment  will  therefore  be  for  the  plaintiff.** 

The  Spiritual  Courts  have  power  to  construe  a  statute,  the  effect  of 
which  comes  incidentally* before  them  in  the  course  of  a  prooeeiling  where 
they  have  jurisjliction.  Therefore,  in  //////  v.  Muu!e  (1),  where,  on  objefr 
tion  taken  to  a  declaration  in  prohibition,  on  general  demurrer,  it  appetff^ 
that,  in  a  proc(>eding  to  enforce  a  church  rate,  the  Spiritual  Court  woiM 
only  have  to  dctc^rmine  the  effect  of  an  act  of  parliament,  the  Court  of 
QutMMi's  Bench  gave  judgment  for  the  defendant  in  prohibition,  on  the 
ground,  that  the  Spiritual  Court  did  not  appear  to  have  done  anything  ^ 
yet,  and  it  was  not  to  be  presumed  that  they  would  construe  the  statote 
erroneouslv. 

And,  under  such  circumstances  the  Court  of  Queen*s  Bench  would  not 
give  leave  to  amend,  for  the  purpose  of  raising  the  question  on  thecffectof 
the  statute. 

It  was  held  in  Blunt  v.  Ilanrowl  (2),  that  in  a  suit  for  subtraction  of  * 
church  rate  made  in  virtue  of  stat.  .GS  Geo.  3.  c.  45.  &  stat.  59  Ge<v3. 
c.  13i.,  the  libel  ought  to  show  upon  its  face^  that  the  conditions  required 
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by  tlie  acts  liave  been  complied  with  ;  Sir  Herbert  Jenner  observing,  ■'  I  Whis  ItiTis 
mm  unwilling  to  throir  out  anything  that  might  prpjutlii-e  a  particular  cose,  ^^'g',""' 
Wl  I  must  savi  with  reference  to  this  case,  that  it  lies  with  the  party  roBcin  m  the 
claiming  payment  of  the  rate,  t<i  show  that  tUe  Court  can  enforoe  it.     The    Ecoiesiaiti- 

Ubcl  states,  that  the  money  was  borrowed   'under  the  authority  and  in 

porauance  of  the  acts,'  so  that  it  is  not  a  cammon  law  right;  and  before  the    of^iat-SS  Geo, 
party  can  ask  the  Court  to  enforce  payment  of  the  rate,  he  must  ahow  that  j^,'  59'Ggo  3 
tbe  re<)uisites  of  the  acts  of  parliament  have  been  complied  with.     What   0- 194. ihe  liM 
are  thow  requisites?     The  money  is  stated  to  have  been  borrowed  for  o"B'".w*''ow 
three    objects — the  enlai^ement,  repair,   and   alteration  uf  the  church;   thntihacoii' 
lakbig  enlargement  to  include  alteration,  the  .58  Geo.  3.  c.45.    s.59.  le-  dituxu  re- 
qnircs  the  consent,  not  only  of  the  vestry,  but  of  the  bishop  and  incum-  „(,  bulbrvn 
bent  to  the  borrowing,  upon  the  credit  of  the  rates,  such  sums  of  money   complied  with. 
u  shall  be  necessary  for  defraying  the  expense  of  '  enlarging  or  otherwise   Judpneni  of 
eateniling  accommodation.'     And  it  empowers  churchwardens  'to  make  jenneHnfl/ 
ntea  fur  the  payment  of  the   interest  of  such  sums  of  money  so  to  be   t.  Haraeod, 
borrowed  aud  nused,  and  for  providing  a  fund  of  not  less  than  the  amount 
of  ihc  interest  upon  the  sum  advanced,  for  the  repayment  of  the  principal 
tbeteof,  or  for  repaying  such  principal  in  such  mauner,  and  at  such  times, 
vh]  in  such  proportions,  as  shall  be  agreed  upon  with  the^persons  advancing 
■oj  such  money,  p^vided  always,  that  one  iialf  of  the  additional  accom- 
Budation  which  shall  be  obtained  by  any  such  expenditure,  shall  be  allotted 
b  mine  I  Deed  or  free  seats."     Is  it  not  incumbent  upon  the  churchwardens 
■0  (how  that  they  hnve  complied  with  these  conditions?     It  is  quite  im- 
pawible,  unless  they  put  themselves  in  such  a  position,  that  the  Court  cau 
faforte  the  rate. 

"Again,  with  respect  to  repairs.     The  58  Geo.  3.  contains  no  provision 

for  borrowing   money    for   repairs;  but   under  the    I4th  section   of  the 

^9Gco.3.  c  134.,  churchwardens  are  empowered  to  borrow  money  upon 

"te  credit  of  the  rates,  for  defraying  the  expense  of  repairs,  with  the  consent 

*f  the  v«try,  the  bishop,  aud  the  incumbent ;  and  they  are  empowered  and 

"paired  in  such  cases  '  to  raise  by  rate,  a  sum  sufficient,  from  time  to 

^•le,  to  pay  the  interest  of  the  money  so  borrowed,  aud  not  leas  than  ten 

P^cent  of  the  principal  sum  borrowed  out  of  the  produce  of  such  rates, 

••tttil  the  whole  of  the  money  so  borrowed  shall  be  repaid.'     They  are 

■•(jttired  to  raise  a  fund  lor  the  repayment  of  the  principal  sum,  for  this 

^Pt««on,    that  the  repairs  of  the  church    lie   on   the   present  inhabitants; 

^Vkerm*  the  expense  of  enlargement  falls  likewise  on  future  iobabttants, 

^^InleM  the  churchwardens  bring  themselves  within  these  provisions  they 

^^»n  not  able  to  sue  for  the  rate,  and  I  cannot  see  how  the  Court  could 

enforce  payment  of  this  demand,  unless  it  be  satisfied  by  legal  proof  th;it 

'H*  money  was  borrowed  in  compliance  with  the  conditions  of  these  two 

*«ciions  of  the  acts  of  parliament.     The  churchwardens  have  the  power  of 

proving  the  affirmative,  if  it  can  be  proved  ;  whereas  the  other  party  is  to 

P*w>ve  a  negative,  that  the  churchwardens  had  not  obtained  the  consent  of 

^_4te  bishop  and  the  incumbent,  and  that  they  have  not  allotted  the  required 

^Wttmbcr  of  free  scats.     How  is  the  party  who  has  not  access  to  the  books 

Hp  prove  a  negative  ?  and  is  it  not  for  the  churchwardens  to  Fhow,  that  they 

■Aftn  complied  with  the  acts  of  parliament  ? 

"  I  am  of  opinion  that  the  libel  must  be  reformed." 
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'When  IIaies 
can,  oe  can- 
NOT, BE  EN- 
FORCED  IN  THE 
ECCI.BMAIITI- 
CAL  CoUHT,  ETC. 

The  libvl,  as 
rcformcci,  with 
additional 
articles  iu  Blunt 
T.  HancootL 


Judf^ment  of 
Sir  Herbert 
Jenncr  in  lilmmt 
v.IIarwoocL 


The  libel,  bk  reformed,  with  additional  articles,  subsequently  came  on  foi 
admission,  pleading 

That  tlie  population  of  Strcatham   having  increased,  and  the  chu 
being  insuflicient  to  accommodate  the  parishioners,  at  a  vestry,  held  on  tb^ 
17th  of  March,  1830,  in  pursuance  of  notice  published  on  Sunday,  the  7tK 
of  that  month,  a  committee  was  appointed  to  consider  a  plan  then  prodace*^ 
to  the  vestry,  and  to  report  whether  it  would  be  expedient  to  adopt  that  ^| 
any  other  ])lan  for  affording  additional  accommodation  to  the  parisbioDer^ 
desirous  of  attending  divine  worship  in  the  said  church.     That  at  another 
vestr}',  held  on  the  2d  of  August,  1830,  in  pursuance  of  notice  published, 
&c.,  on  the  25th  July,  the  committee  presented  their  report,  recommeDditiv 
an  enlargement  of  the  church,  agreeable  to  certain  plans  submitted  by 
Joseph  Parkinson,  at  an  expense  not  exceeding  3300/.;  and  that  it  wag 
resolved,  that  such  report  should  be  adoi>ted,  and  the  plans  carried  into 
execution,  provided  proper  persons  could  be  found  to  give  security  to  cany 
the  same  into  eflfect,  at  a  sum  not  exceeding  3300/.;  that  the  chnrf^ 
wardens  and  rector  be  authorised  to  carry  the  plans  into  execution,  aad 
the  churchwardens  be  authorised  to  borrow  the  sum  of  3300/.,  at  a  rate 
not  exceeding  4/.  per  cent  per  annum,  on  the  security  of  the  church  rrtci. 
It  went  on  to  pleatl,  that  the  conditions  of  the  stat.  58  Geo.  3.  c.  45.  M 
l>een  complied  with,  setting  forth  the  particulars,  and  that  the  monejhad 
been  borrowed,  &c. 

It  further  pleaded,  that  the  notice  published  on  the  7th  March,  dedtred 
that  a  meeting  was  to  be  held  in  the  vestry  room  of  the  said  parish  ootbe 
17th  of  that  month,  at  nine  o'clock  in  the  morning,  for  the  pnrpoM  of 
considering  a  plan  which  would  then  be  produced  by  the  churchwardens  of 
the  said  parish,  for  affording  additional  accommodation  to  the  parishiooeff 
desirous  of  attending  divine  worship  in  the  said  church,  or  to  that  effect : 
and  that  the  notice  published  on  the  25th  of  July,  declared,  '*  that  a  reitrr 
was  to  be  held  in  the  vestry  room  of  the  said  parish,  on  the  second  dty  of 
August  then  next,  at  nine  o'clock  in  the  forenoon,  to  receive  the  report  of 
the    committee  appointc*d    to  consider  the  plan  produced   to  the  yrntrf 
meeting,  held  on  the  said   17t.h  day  of  March,   for  affording  additionftl 
accommodation  to  the  parishioners  desirous  of  attending  divine  worship  i0 
the  said  parisli  church,  or  to  that  effect;*'  and  that  such  [notices  had  been 
lost,  or  so  mislaid  that  they  could  not  be  found,  though  diligent  setrcbe* 
Iiad  been  made  for  them. 

Upon  these  additional  facts  Sir  Herbert  Jen nerobser>'ed,  "  The  only  qiie*- 
tion  now  before  the  Court  appears  to  be  this :  whether  the  notice  given  Ibr 
the  vestry  of  the  2d  of  August,  1830,  was  such  as  authorised  the  diurcb- 
wardens  to  borrow  money  on  the  cn^dit  of  the  church  rates  to  be  appli^ 
to  the  enlargement  of  the  parish  church,  for  the  accommodation  of  tb« 
parishioners  ? 

"  It  is  true  that,  before  the  Church  Buihling  Acts,  there  was  no  power  iO 
a  vestry  of  a  parish  to  borrow  money  on  the  security  of  the  rates  by  tb^ 
common  law,  and  wlierc  money  was  so  borrowed,  it  was  done  without  mf 
b'gal  security.  But  the  Church  Building  Acts  empower  churchwardens  W 
raise  money  in  this  way,  with  the  consent  of  the  bishop  and  incumbent,  >* 
well  as  of  the  vchtry ;  but  there  must  be  due  notice  of  the  object  fo' 
Mliich  the  vestry   is   held.     The  Vestry  Act  (1),  requires  that  uo  vertT 

(I)  .•;x  (jco.  X  c.  r/}. 
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ihall  be  held,  unless  notice  shall  have  been  given,  three  days  before,  of  the  ^"*''  Rate* 

place,  hour,  and  special   purposes  for  which  the  vestry  is   called ;   the  ]«ot'  be  eic- 

intention  of  which  was  to  prevent  any  surprise  on  the  parish,  by  doings  foeced  in  the 

under  cover  of  a  notice,  what  was  not  within  the  terms  of  the  notice.    The  „  ^.'^n^f'JL, 

'  CAL  U017RT,  ETC, 

question   here  is,   whether  what  was   done  at  the  vestry,  on  the  2(1  of 

August,  was  not  a  necessary  consequence  of  the  special  business  for  which    q"^?!!"^!!!?*^ 

that  vestry  was  called  ?    The  libel  pleads,  that  the  population  of  Streatham   jenner  in  Blwa 

having  increased,  and  the  church  being  insufficient,  a  vestry  was  held  on   ▼•  Harwood.  ^ 

the  17th  of  March,  when  a  committee  was  appointed  for  the  purpose  of 

considering  a  plan  for  affording  additional  accommodation ;  that  another 

vestry  was  held  on  the  2d  of  August,   when  the  committee   presented 

their  report,  recommending  a  certain  plan,  which  was  adopted  by  the  vestry, 

and  the  money  borrowed  by  the  churchwardens.     Now,-  the  notice  pleaded 

of  this  last  vestry  meeting  is  this:  *  to  receive  the  report  of  the  committee 

appointed  to  consider  the  plan  produced  to  the  vestry  meeting  held  on  the 

I7th  of  March,  for  affording  additional  accommodation  to  the  parishioners 

desirous  of  attending  divine  worship  in  the  parish  cliurch.'     The  plan  was 

considered  and  adopted,  and  the  churchwardens  were  authorised  to  borrow 

money  under  the  act  of  parliament,  to  carry  it  into  execution.     How  much 

of  the  business  done  at  this  vestry  is  supposed  to  come  within  the  meaning 

of  thb  notice? 

**  It  appears  to  me,  that,  taking  the  two  notices  together,  the  vestry  could 
confirm  and  adopt  the  report  of  the  committee,  and  as  a  necessary  consc- 
qaence,  direct  the  plan  to  be  carried  into  execution,  and  also  resolve  to 
^rrow  money,  in  order  to  carry  it  into  execution.  I  think  that  the  one 
*v  the  consequence  of  the  other,  and  that  it  was  not  necessary  to  call 
Mother  meeting  to  carry  the  plan  into  execution.  Undoubtedly  t\u*. 
wrrowing  of  money  is  a  very  important  part  of  the  functions  which  a 
^try  is  authorised  to  exercise;  but  it  is  one,  without  the  exercise  of 
*^>cli,  the  church  could  not  have  been  enlarged.  It  is  impossible,  that 
"•6  Vestry  could  have  taken  any  undue  advantage  of  the  act,  or  that  any 
P^'^n  in  the  parish  could  have  been  misled,  or  that  the  money  could  have 
**^n  raised  in  any  other  way. 

'*  Unless  can&s  can  be  pointed  out  in  which  it  has  been  held  that  there 
jnust  be  a  special  notice  for  borrowing  money,  I  shall  consider  the  notice 
"^  this  case  sufficient  to  cover  tlie  business  done  at  this  vestrv.     It  was  of 
^  Use  to  appoint  a  committee  to  prepare  and  propose  a  plan  for  another 
^t*y,  unless  the  second  vestry  had  the  means  of  carrying  the  plan  into 
^^^Cution  ;  and  the  second  vestry  having  met  for  that  purpose,  and  having 
'Pproved  of  the  plan,  resolved  that  the  report  of  the  committee  should  be 
^'^ firmed,  and  that  the  plan  should  be  carried  into  execution.     It  appears 
^  ^e,  that  the  second  vestry  did  not  go  furtlier  than  the  first  empowered 
^"C»n  to  do ;  that  they  did  not  exceed  the  authority  they  had  by  directing 
™^  churchwanlens  to  borrow  money  on  the  security  of  the  church  rates. 
^^  %ouId  be  straining  tht  acts  of  parliament  to  say,  that  no  money  could 
"^  borrowed,  unless  a  special  notice  were  given  that  the  money  was  to  be 
'•ised. 

^  If  the  notice  is  proved  to  the  extent  stated  in  the  libel,  I  shall  be  of 
^linion  that  the  money  was  fairly  borrowed,  and  that  the  rate  made  for 
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\Vifr.»  Uatm     the  payment  of  the  interest,  and  part  of  the  principal  «uid,  b  a  legal  rate; 
ntnl  BE  BH-  "     ^  therefore  admit  the  libel  as  reformed." 

riiftcBD  IN  THE        The  question  as  to  the  sufficiency  of  the  notice  in  this  case  was  brought 
CAL  c"u»rCTc    ^^^^  ^^®  ^°""  o^  Queen's  Bench ;  a  rule  having  been  granted  by  thit 

Court  on  the  'JUt  of  April,  1838,  to  show  cause  why  prohibition  should  not 

issue  to  the  Arches  Court,  on  the  ground  of  the  notice  being  insufficieDl, 
under  stat.  3S  Geo.  3.  c.  69.  s.  1 .  The  point  came  on  for  argument  « 
the  l^Jth  of  June.  I'^SS.  but  in  the  mean  time  the  original  notice  itself  hid 
been  found,  which  was  as  follows :  — 

*<  Sireatham,  24/A  Jufy^  ISSa 

*'  Notice  is  hertbv  -^iven,  that  a  vestrv  will  be  held  in  the  vestr}'  room  of 
this  varish.  on  Monday,  the  2d  day  of  August,  at  nine  o'clock  precisely,  to 
receive  a  report  from  the  church  committee,  and  to  adopt  such  meisoRi 
a.s  uiLiy  appear  necessary  for  carrying  that  report  into  execution;  and 
further,  that  it  is  intendeil  that  such  vestr}'  do  adjourn  to  the  workhooie 
of  this  parisii.  there  to  transact  the  business  of  the  day." 

And  tito  Court  of  Qu^ en*s  Bench  being  of  opinion,  that  this  wu  i 
sutltciout  notice,  dischanred  the  rule  nisi  for  a  prohibition,  upon  the  1UM!e^ 
^tuiulin^,  that  the  libel  should  be  reformed,  by  pleading  the  real  notice: 
Imi  it  .41 VI MS,  unless  the  notice  itself  had  been  discoTcred,  that  a  prohibitioB 
\iuuKl  lia\e  issued.  {I) 

AiUlitioiiuI  urlloles   were  afterwards  brought  in  and  admitted  in  tbf 

Vivhi-M  C'ourt,  pleading  the  notice  above  set  forth;  upon  which  the  putj 

|»riH-iv»li  il  against  lio  1oiil:».t  ojJposL'd  the  rate,  whereupon  the  judge  pPD* 

iiiMiiiecd  fvu'  tlk'  rati',  but  without  costs. 

Wiiiii  (iivii!  T.i  oo:i>titutc  :i  ^ot.Hl  itsstnibly  of  the  select  vestry  appointed,  purraut 

.,.  I  j^^  ^t.it.  .iN  iloo.  :\  e.  I-.'.  ;i:'d  .>:at.  ,yj  Geo.  3.  c.  30.,  there  must  l>e  piwent 

I  III.!.  iiniMr..!     a  iii.tj.trity  i*r  tlu*  ::iii:iIht.  viz.  fourteen,  named  in  the  appointment;  aodil 

..I  ii...  ..In I         ^  ,  ,f^.  1,^.  .^,^^^^^.  j^,j.  ji,..  n.:)aii-  ^»f  thy  church,  at  a  meeting  where  a  majority 

k*    -i  •  t  ,     •ili-ili  *  1  «  I     * 

,1,,   .It.....  :  t*  11. »c    jiivM-Mr.  it  Mill  bo  illoizuu  and  its  pnynient  cannot  be  enforced  u 

'    1'  ^ -•■»«  Ml-    r.ooU^ia-iiioal  Court.      Thus   in   lihchct  v.  Blizard  (2)  Mr.  Jutiee 

y\        I  Haxlrv  iil»MT\od,  "  I  lako  it  to  Ijo  a  j;encral  rule  of  law,  that  where  a  public 

I  t.ii.  i  •  iiimii  hu^l  is  u>  Iv  I'Mvutod  by  a  definite  number  of  persons,  it  must  be  executed 

*"'•  .ii  .1  iiieeliii;.;  \iliere  a  inajtirity  of  that  number  is  present,  unless  there  be  a 

"    ! "'       u.avf  or  eu'iiom  to  the  contnirv.     It  is  different  from  a  trust  or  power  of 

II I    1 11  I II  t-  "  *  ^ 

u..,i. »  ..,  .1  |iii\.it**  iiatuiv,  for  that  must  be  executed  by  all  the  persons  to  whom  it 

'""    •'  *  I ,  •ixiii.      Tiu  IV  aiv  several  cases  which  bear  upon  this  subject,  and  whicfc 

MilK  wanaMi  the  |»o>ition  which  I  have  stated.  In  Cookv,  Lorebtnd  (5) ih^ 
I  i.iwii.  Ii\  K'tti'i's  patent,  ^^mnted  to  the  master  and  wardens  of  the  corpora- 
iiMii  nl'  luki'i-N  ^ihere  beinj:  four  wardens),  by  themselves  or  their  deputy  or 
ilr|Miiuw,  full  po\\er  to  overlook  and  correct  the  trade  of  baking;  audit 
\\,\i  lirld.  tliat  the  master  and  one  warden  could  not  justify  entering  the 
hull  ii-  of  II  l»akri-  to  overlook  bread ;  for  if  they  acted  as  principals,  they  did 
mil  niiiount  to  a  niajorlty  of  the  persons  to  whom  the  power  was  gi^'en,  aod 
H  Ihi)  tu'lt  d  lis  de)uities,  it  should  have  appeared  that  they  were  appointed 
by  ihr   iiuijoiity.     In   Iiix  v.  Bccston  (-^Jf  the  statute  9  Geo.  1.  c.  7.  *•♦• 

{  I  )  Villi-  Hhnt  V.  /Airirc/cJ, 8  A.&E.  CJO.  (3)  2  R  &  P.3I. 

(J)  •!  II.  .Ss  C.  Wl.  i'i)  3  T.  R.  592. 
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ig  enabled  the  churchwardens  and  overseers,  with  the  consent  of  the  Whih  Ratp.» 
r  part  of  the  parishioners,  to  contract  for  the  providing  for  the  poor,  it  ^^^  ^  ^^^' 
lield  not  to  be  necessary  that  all  the  churchwardens  and  overseers  foeckd  ik  thx 
Id  contract^  but  it  was  considered  to  be  clear  that  the  concurrence  of  Eccijmiaoti- 

ioriij  was  essential.    In  WUhnell  {Clerk)  v.  Gartham  {Clerk)  (1)  a ' 

T  granted  by  deed  to  appoint  a  schoolmaster  to  an  ancient  foundation,  Judfpmcnt  of 
I  to  the  vicar  and  churchwardens,  of  whom  there  were  eleven,  and  in   ])ay]ey  in 
of  their  neglect  in  appointing,  then  to  devolve  to  two  corporate  bodies  Blacket  ▼. 
ccession ;  and  to  result,  in  the  dernier  resort,  to  the  same  vicar  and 
shwardens,  to  whom  also  the  general  power  of  managing  the  trust  was 
AUted,  was  held  to  be  well  executed  by  the  vicar  and  a  miyority  of  the 
shwardens.    It  seems  to  have  been  considered,  that  an  appointment  by 
than  the  miy6rity  would  be  bad.     Mr.  Justice  Lawrence  says,   *  In 
ral  it  would  be  the  understanding  of  a  plain  man,  that  where  a  body  of 
OB  is  to  do  an  act,  a  majority  of  that  body  would  bind  the  rest'     It  is 
ly  established,  that  where  in  a  corporation  there  is  a  definite  body,  a 
rity  of  that  definite  body  must  not  only  exist  at  the  time  when  any  act 
be  done,  but  a  majority  of  that  body  must  attend  the  assembly  where 

an  act  is  to  be  done.  (2)  In  Reg»  v.  Ipswich  {Bailiffs  of)  (3) 
f  Justice  Holt  lays  it  down,  that  unless  a  commission  of  the  peace 
nates  a  quorum,  all  the  justices  appointed  by  it  must  attend  at  a 
MIS.  In  Chindley  v.  Barker  (4)  the  point  decided  was,  that  if  a 
ff  of  a  public  nature  be  committed  to  several,  who  all  meet  for  the 
ose  of  executing  it,  the  act  of  the  majority  will  bind  the  minority, 
it  is  impossible   to  read   that  case  without   seeing,  that  the  judges 

of  opinion  there  must  be  a  majority  of  the  body  present  No 
has  been  cited  to  show,  that  any  number  less  than  a  majority  of  a 
ite  body  is  capable  of  doing  any  act  which  that  body  is  authorised  to 

Here  the  select  vestrymen  were  called  upon  to  do  an  act  requiring 
nent  and  discretion,  and  calculated  to  aflfect  the  property  of  others. 
H  it  be  essential  to  constitute  a  good  select  vestry,  that  there  should  be 
jority  in  number  of  those  constituting  the  body,  it  would  be  impossible 
edicate  what  number  would  be  necessary.  In  the  case  of  an  ancient 
t  vestry,  the  number  might  possibly  be  ascertained  by  custom  or 
s;  but  even  that  custom  or  usage  must  be  presumed  to  have  been 
led  on  some  quorum  clause  contained  in  the  instrument  by  which  the 
;  vestry  derived  its  authority  from  the  parishioners.  But  in  the  case 
Bodem  select  vestry,  where  the  number  cannot  be  ascertained  by  usage 
stom,  the  public  would  have  no  security  that  there  should  at  all  times 
Dumber  of  vestrymen  sufficient  to  discharge  the  duties  committed  to 
estry,  unless  the  rule  of  law,  which  requires  that  a  public  trust  corn- 
el to  a  definite  number  of  persons  should  be  executed  at  a  meeting, 
t  the  nuyority  of  that  number  is  present,  prevails.  If  the  legislature 
(hty  that  a  greater  number  than  the  majority  of  those  constituting  the 
fmen  should  in  any  particular  case  attend,  they  might  have  so  provided 
preis  terms,  as  they  have  in  one  instance,  by  stat.  58  Geo.  3.  c.  \5*  s.  60. 

3  T.  R.  388.  (3)  2  LcL  Raym.  1232. 

Jkr T.  BdtHngtr,  4  ibid.  8 10.    Hex  v.  (4)  1  B.  &  P.  229. 

6ibid. 868.  Mtxr.Bomer,  1 B. &  C.492. 
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^VIIE^'  Hates 

I'AS,  OR,   CAN 
NOT,  Bi:  EX- 
rOKCKI)  IN  TIIF. 
KCCLRSIASTI- 
C'AlCoLIIT,  KTC. 


What  Is  a  ^ood 
demand  of  thu 
rute. 

Justices  under 
Stat.  53  Geo.  li. 
c.  127.  &  Stat.  ,14 
lJeo..Tc.C8.(I.) 
can  issue  war- 
rantfi  of  distress 
for  thu  lion -]»ay- 
incnt  of  church 
rates. 


Justices  can 
act  upon  thu 
complaint  of 
one  cliurch- 
warden« 


Undue  election 
of  churcli- 
wardeuK  wll 
not  invalidatJ 
a  churcli  rate. 


Procoodin'xs  in 
tlie  Kcflcsiasti- 
cal  ('.)nrt  will 
rot  ])r event 
KubsefpieMtpro- 
ciH'<nnj^s  uiuUt 
Mat.  5:i  Geo.  :>. 
e.  1L»7. 

Appeal  to 

S.'>.siuiLS. 


ri."irl»Ni;isfic.ll 

jtiris-.r.i'iiuti 

tavL\l. 


But  I  tliink,  that  in  all  cases  where  the  legislature  has  not  expressly  so 
])rovided,  the  general  rule  of  law  ought  to  prevail.    That  being  so,  the  rate 
which  was  imposed  at  a  meeting  of  the  select  vestry,  where  there    was  not 
such  a  majority  prt^sent,  is  had.  The  judgment  of  the  Court  must,  therefore, 
be  for  the  plaintiff.     I  have  mentioned  the  point  to  Lord  TenterJen,  and 
he  concurs  in  the  judgment." 

Where  the  churchwardens  required  the  select  vestry  to  lay  a  rate,  or  to 
do  another  act,  which  last  was  illegal,  it  was  held,  nevertheless  to  be  a 
good  demand  of  the  rate.  (1) 

By  Stat.  53  Geo.  n.  c.  127.  s.7.  (2)  for  England,  and  stat  ot  Geo.3. 
c.  GS.  s.  7.  (3)  for  Ireland,  when  any  person  rated  to  a  church  or  chapel 
rate  (the  validity  of  which  has  not  been  questioned  in  any^  Ecclesioj^tic  a 
Court),  refuses  payment,  any  justice  of  the  county,  city,  Scc^  on  com- 
plaint of  any  churchwarden  or  churchwardens,  may  convene,  by  warranl, 
such  person  befuri;  two  or  more  ju.sticcs,  and  to  examine  on  oath  into  the 
merits  of  the  complaint,  and  may  direct,  under  their  hands  and  seals,  pay- 
ment of  any  sum  so  due,  not  exceeding  10/.  besides  costs,  to  be  recovered, 
if  payment  be  not  made,  by  distress  and  sale  of  the  goods  of  the  olTecder, 
under  the  warrant  of  any  one  of  such  justices. 

In  l^t'f/.  v.  Fenton  ( !•)  it  was  held,  that  the  justices  may  act  upon  tbe 
complaint  of  one  churchwarden,  though  in  a  parish  having  ten;  Mr.  Jiu- 
tice  Patteson  observing,  "  In  the  cases  where  it  was  held,  that  a  majority  of 
overseers  should  act,  the  statute  used  only  the  plural  number.  Here 
the  words  are  '  churchwarden  or  churchwardens.'  The  rule  must  be 
absolute."  (5) 

Where  parties  arc  unduly  elected  churchwardens,  but  are  admitted  and 
sworn  in,  and  act,  they  may  convene  a  vestry  for  laying  a  church  rate;  and 
a  rate  laid  at  such  a  vc.-try  is  valid. 

Thoy  may  al>o  complain  of  non-payment,  undL-r  .««tat.  53  Geo.  3.  c.  127. 
p.  7.,  so  as  to  give  justices  of  peace  jurisdiction,  the  sum  not  exceeding 
10/.  (6) 

If  proceedings  against  a  ratepayer  be  coni:nenced  in  the  Ecclesiastical 
Court  to  enforce  a  rate,  and  afterwards  abandoned,  the  same  person  may 
aftorwanls  be  sum:iioned  before  justices,  under  stat.  53  Geo.  3.  c.  127.*'''» 
and  be  by  them  on.Ion?il  to  jiay  the  rate.  (7) 

By  stat.  53  Go;).  3.  c.  I'Jl.  s.  7.,  an  appeal  is  allowed  to  the  next  quarter 
sessions  for  tlie  county,  &c.,  wherein  the  ciuireh,  «S:c.,  for  which  the  rate 
was  made,  is  situate;  and  if  the  ju>tiees  pr(?Si?nt,  or  a  majority,  a Ifirmtlic 
jud-Lnnent,  it  can  !>.•  drere;'(l  by  onKu'  of  s.c'>sions,  with  costs  to  be  levied  bf 
(iistres-;  and  sale  of  the  appellant's  goods:  but  when  such  an  appeals 
in;i.I'.s  no  iH.^trt.ss  wanant  can  bv^  granted  for  t!ie  rate  till  after  its  dctcr^ 
i::iii::'iion. 

But  nothing  ontained  in  slat.  53  (ii'»).  3.  c.  127.  is  to  alter  the  jurisJic- 
ti.jn  of  the  i-A-vIcciu.' tic;d  Courts  to  iiear  and  determine  causes,  touclijng 


(I)   /^./.  V.  .??.  M;rr.':rct,  Leicester {S*:!cct 

(J;    /'../:    .ML'piu'iib'    I'jcclc^ii'.jtic'.d     Sta- 
tu:. •.  \'\^.'}  i. 


( >)  Vide  Morrell  v.  MartiA,  6  King.  ^- ^' 


(o)    n-q.  V.  St.   Cn:tunt\  /;»#<c/tf.V(W*' 
b!t.intsor\  1-'  A.  &  K.  177. 
(7)    ibid 
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idity  of  .any  such  church  or  chapel  rate,  or  from  enforcing  payment  ^Vhbn  Ratm 
,  if  it  exceed  10/.,  from  the  party  proceeded  against.     If  the  validity  l^^*  ue  ^v-' 
rate,  or  liability  of  the  person  from  ivhom  it  is  demanded,  be  dis-  foucid  in  tus 
and  the  party  give  notice  thereof 'to  the  justices,  they  are  to  for-  I-cclfsiasti- 

ring  judgment  thereon,  and  the  persons  demanding  the  same  may  * 

.    to    recovery  of  their  demand  by  due   course  of  law  as  before 

med.     But   nothing  therein  contained  is    to   affect  parliamentary 

0D8  respecting  church  or  chapel  rates  of  any  particular  parishes 

icts. 

K>n  as  it  appears  that  the  validity  of  the  rate  is  disputed,  and  that  Notice  that  the 

ition  is  not  merely  one  for  enforcing  payment,  the  summary  juris-  ^alid»ty  of  the 

of  the  magistrates  is  at  an  end,  and  the  ecclesiastical  jurisdiction  s  ipcrsecfL^i  the 

I,  n  \  ajiliorityofthii 

T  Stat  53  Geo.  3.  c.  127.  s.  7.  a  party  summoned  before  two  justices,  *^*^ 
-payment  of  a  church  rate,  may  give  them  notice  that  he  disputes 
dity  of  the  rate,  or  his  liability  to  pay  the  same,  although  no  pro- 
is  commenced  in  the  Ecclesiastical  Court ;  and  where  a  party  so 
led  told  the  justices  that  he  would  bring  an  action  against  any 
irho  ventured  to  levy  the  rate,  as  he  thought  he  had  no  right  to  pay 
use  he  had  no  claim  to,  or  seat  in,  the  chapel :  —  It  was  held  to  be  a 
It  notice,  that  he  disputed  his  liability  to  be  rated,  and  therefore  the 
«s  quashed.  (2) 

^le  v.  Pollard  (3)  it  appeared,  that  at  a  meeting  of  vestry  held  in 
ice  to  a  monition  from  the  Ecclesiastical  Court,  it  was  moved  and 
;d  that  a  church  rate  be  laid  upon  the  parish  for  the  necessary  repairs 
church.      It  was  then  proposed  and  seconded,  that  there  be  no 
rate  for  the  parish  church  for  the  current  year.     The  original  reso- 
was  rejected  by  a  majority.     A  proposition  was  then  made  and 
idf  that  a  voluntar}'  subscription  be  commenced  to  pay  the  costs  of  the 
,  and  which  was  adopted  by  a  majority.     The  churchwardens  thcrc- 
rocecded  to  levy  a  rate  with  the  consent  of  the  minority,  against 
here  was  a  protest.     Upon  a  complaint  before  justices  against  the 
int  for  the  non-payment  of  the  sum  lo  which  he  was  liable  in  respect 
rate,  he  gave  notice,  first,  that  he  protested  against  the  church 
nernlly ;  secondly,  that  he  should  not  contest  the  validity  of  the 
the  Ecclesiastical  Courts;  and,  thirdly,  that  he  should  commence 
ia  the  courts  of  common  law,  against  the  justices,  for  all  acts  con- 
iritb  the  rate  which  he  should  be  advised  were  illegal : — It  was  held, 
B  validity  of  the  rate  was  sufficiently  disputed,  and  notice  thereof 
3  the  justices  within  the  proviso,  stat.  53  Geo.  3.  c.  127.  e.  7- 
»re  statement  to  the  justices,  by  the  party  complained  of,  that  hr  justices  to 
9  the  rate,  and  that  he  has  entered  a  caveat  in  the  Ecclesiastical  »vcc'rt:jiii 
igainst  its  being  allowed,  does  not  deprive  the  justices  of  jurisdiction ;   ^^l'T'i^7,o,I^i 
i8t  still  hear  and  exan)inc,  to  ascertain  whether  the  rate  is  bondjidc  fide  ai^pulcc^. 
J.  (4) 

iduiU  r.  Botlcnham,  4  A.  Sc  E.  430.,  (2)    Hex  v.  Milnrtw  (Chapdicardcns  of), 

7.     Srqjhen»'  Kcclcsiastical    Sta-  5  M.  Sc  S.  i.M8. 

(54.     JUx  T.  SiWfant,   4  A.  &  E.  .   (:5)  1 1  Jurist, .v3f).;  etvideS.C.  Aiidcncfa. 

e,  I17a  (4)  /^rorv.  U'roUctfey {aerk),lU.Sc Ad, 618. 
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In  Rex  V.  Staffordshire  {Justices  q/*)  (1)  it  was  hdd,  that  a  paiij  qipeal- 
ing  against  an  onler  of  justices  for  payment  of  a  church  rate  under  ftat53 
Geo.  3.  c  127.  8.7*9  need  not  give  notice  of  appeal  to  the  justiees  making 
the  order ;  it  is  sufficient  to  give  it  to  the  churchwardens.  And  if  loch 
notice  to  the  justices  were  necessary,  service  of  it  upon  one  of  the  joitkci 
would  suffice ;  Lord  Denman  observing,  "  The  appellant  has  entitled  himielf 
to  the  writ.  The  sessions  have  no  right  to  introduce  a  new  oondition  of 
appeal,  which  is  not  in  tlie  act  of  parliament.  And,  if  notice  to  the  jostieei 
were  necessary,  service  on  one  would  be  sufficient  It  has  been  so  Ud 
under  other  statutes  which  require  the  giving  of  notice  to  justices." 

Under  stat  53  Geo.  3.  c.  127.  s.  7.,  the  justice  cannot  issue  his  wanut, 
unless  it  be  made  affirmatively  to  appear  before  him  that  the  amouDt  doo 
not  exceed  10/.,  and  that  no  question  is  made  respecting  the  rate  in  the 
Ecclesiastical  Court. 

Where  a  constable,  having  a  warrant  of  distress  under  stat  53  GcaSi 
c.  127.  S.7*,  broke  the  outer  door  of,  and  entered,  plaintiff's  dwelling  boon, 
it  was  held  that,  although  he  acted  illegally,  yet,  as  it  was  not  shown  tbt 
he  acted  with  any  other  intention  than  that  of  executing  the  antboritj 
delegated  to  him  by  the  warrant,  no  action  could  be  maintained  after  tka 
expiration  of  three  calendar  months  (the  limitation  in  the  statute,  sect  12i) 
from  the  fact  committed.  (2) 

By  stat  54>  Geo.  3.  c.  170.  s.  12.,  the  goods  and  chattels  of  any  penon 
neglecting  to  pay  any  sum  legally  assessed  on  him  in  respect  of  any  file 
for  the  relief  of  the  poor,  church,  cess,  or  highway  cess  of  any  district, 
parish,  &c.,  for  seven  days,  after  demand  made,  may  be  distrained*  not 
only  within  the  parish,  district,  &c.,  in  which  it  is  made,  but  also  witUi 
any  other  district,  parish,  d'c,  within  the  same  county  or  jurisdiction ;  nd 
if  sufficient  distress  cannot  be  found  within  such  county,  &c.,  then*  oi 
oath  thereof  made  before  any  justice  of  the  peace  of  any  other  eovntr, 
&c.,  in  which  any  of  the  goods  of  such  person  shall  be  found,  which  Oiih 
such  justice  must  certify  by  indorsing  his  name  on  the  warrant  grutcd 
to  make  such  distress,  and  the  goods,  ^-e.,  will  be  liable  to  such  disticsi 
and  sale  in  such  other  county,  &c.,  and  may,  under  such  warrant  and  en^ 
tificate,  be  distrained  and  sold  as  if  found  within  the  district,  parish,  &c.  in 
or  for  which  tlie  rate  was  due. 

Costs,  though  in  the  discretion  of  the  Court,  are,  in  its  Irgal  discretioii 
guided  by  former  precedents,  and  are  almost  universally  decreed  in  loiti 
i'or  church  rates,  when  the  rate  is  pronounced  to  be  subtracted.  (3) 

By  stat  3&'1«  Vict  c.  93.,  in  cases  of  subtraction  of  church  rates  forii 
amount  not  exceeding  5/.,  the  ecclesiastical  judge  may  dischaige  tke 
party  in  contempt,  without  the  consent  of  the  other  parties  to  the  ni^ 
wlicrc  he  has  suffered  imprisonment  for  six  months,  on  payment  of  the  n* 
for  wliirli  he  may  have  been  cited  witli  costs.  (4) 

Under  the  words,  **  costs  lawfully  incurred  by  reason  of  the  custody  i" 
eontcmpt  of  such  party,'*  in  stat.  3  &  l-  Vict.  c.  93.,  costs  in  the  Ecde«*' 
cal  Court  only  are  intended.  Thus,  in  Baker  w'  Thorogood  {5)  Dr.  Litf^ 
jngton  observed,  '*  1  am  now,  for  the  first  time,  to  cam*  into  effect  a  n** 


(1)  4  A.  &  E.  842. 

(«J)    Theobald  v.    CrickmorCt   I   B.  &  A. 


"2*27, 


(3)  GoodaU  V.  nikitmon,  2  Hifg.9^ 

(4)  Bakerj,  Tkorayoodt2  CotUbSi^ 

(5)  Ibid. 


■et  — totally  different  from  any  other  —  passed  with  a  view  of  autkoriaing 
the  release  of  a  person  in  custody ;  and  in  consequence  it  becnmea  the  duty 
of  the  Court  to  be  guided  by  the  true  meaning  of  the  act. 

*'  In  order  to  ascertain  the  true  coostructiou  of  the  statute,  1  think  it 
aua«flary,  in  the  first  instance,  to  consider  the  state  of  the  law  prior  to  the 
paning  of  it,  and  then  to  see  how  far  tha  law  has  been  altered  by  the 


"  The  person  committed  in  this  ca£e  for  contempt  was  sued  in  the  Eccle- 
m  uastical  Court  for  a  church  rate,  a  subject  over  which  the  Court  bad  nn- 
[  doubled  Juriidiction.     He  refused  to  appear,  or  to  submit  to  the  judgment 
L«f  the  Court;  be  was  consequently  pronounced  in  cou tempt,  his  contempt 
signified,  and  he  has  been  for  a  eonsidL-rable  time  past  in  custody.     If 
ft.Bo  such  statute  had  paased,  the  course  of  proceeding  would  have  been  this  : 
I  the  Court  would  have  been  called  upon,  at  the  instance  of  the  party  impri- 
luied  for  contempt,  to  allow  his  contempt  to  be  purged,  and  that  could 
oiy  be  doue  on  the  payment  of  the  costs  incurred  in  this  Court  in  conse- 
(lucQcv  of  bia  eontempt,  and  on  his  talcing  the  usual  oath  to  submit  to  the 
lawful  commands  of  his  ordiuar)-.     Now,  let  us  see  whether,  unde^  these 
utraordinary  circumstances,  the  Court  would  have  required  any  thing  more 
in  be  done  on  the  part  of  Mr.  Thorogood.     Suppose  application  had  been 
Budc,  either  for  a  writ  of  habeas  corpus,  or  for  the  purpose  of  quashing  the 
vrit  de  contum ace 'capiendo,  to  a  court  of  common  law,  and  that  Court 
liid  been  of  opinion,  that  the  Consistorial  Court  of  London  had  properly 
Herci^d  its  jurisdiction,  and  it  had  refused  the  application  ;  unquestion- 
ably, the  other  party  must  have  incurred  certain  costs.     Now,  whatever 
Ihue  coats  may  have  been,  it  is  perfectly  clear  that,  previous  to  the  statute, 
I  eould  have  taken  no  cognisance  of  them  at  all ;  because  the  proceedings 
would  have  been  before  another  jurisdiction,  which  was  alone  competent  to 
decide  whether  a  party  wait  liable  to  the  coats,  and  to  cause  the  costs  to  be 
ulil.    I  now  consider  the  provisions  of  the    present  statute,  and  to  what 
Mlnit  it  has  altered  the  antecedent  law. 

"I  have  observed  that,  prior  to  the  passing  of  this  statute,  it  was  requi- 
Nle  for  a  party  to  submit  himself  to  the  jurisdiction  of  tiie  Court,  and  to 
take  an  ontli  of  obedience.  1  apprehend  that,  unless  under  very  peculiar 
arcumsiance-«.  it  would  not  have  been  competent  to  this  Court  to  allow  a 
P*rty  to  purge  bis  contempt  without  taking  the  oath  of  obedience.  This  is 
aqui'Stion  which  1  have  endeavoured  to  investigate  to  the  utmost  of  ray 
ibiiity,  and  1  do  not  find  it  has  ever  been  done,  unless  under  very  peculiar 
circunutances.  This  having  been  the  state  of  the  law,  what  change  has 
been  made  by  the  present  act  7  It  empowers  the  Judicial  Committee  of  the 
i'fivy  Council,  or  the  judge  of  an  Ecclesiastical  Court,  if  it  shall  seem  meet 
to  tiiB  said  committee  or  judge,  to  make  an  order  for  the  discharge  of  a 
itrly  out  of  custody  ;  so  that  tlie  act  confers  a  discretionary  power,  which 
the  Court,  under  ordinary  circumstances,  had  no  right  to  exercise.  It  then 
|>n)Tide«,  that  no  such  order  shall  be  made  without  the  consent  of  the  other 
party ;  that  is,  that  the  Court  can  dispense  with  the  oatli  of  obedience  if  the 
Other  party  consent  The  next  proviso,  which  is  applicable  to  the  present 
0>*F,  is,  '  that,  in  cases  of  subtraction  of  church  rate,  for  an  amount  not  f\- 
'  Qccdiiig  five  pounds,  where  the  party  in  contempt  lias  suffered  imprisonment 
Klbr  aix  mouths  and  upwards,  the  consent  of  the  other  |>arty  to  tht:  suit  shall 


1192  RATES  (CHURCH). 

Whik  Rates     not  be  Decessary  to  enable  the  judge  to  discharge  such  party*  as  soon  at  tlM 
tAK,  OR  cAx-      ^^jg  lawfully  incurred  by  reason  of  the  custody  and  contempt  of  the  party 


<OT,  BB   EN- 


/OECBD  IK  THE    sliall  havc  been  discharged,  and  the  sum  for  wiiich  he  may  have  been  cited 
£ccLEsiAtTi'      into  the  Ecclesiastical  Court  shall  have  been  paid  into  the  registry  of  the 

'         said  Court.'     The  effect  of  this  proviso  is  to  give  the  Court  a  power,  where 

Judgment  of  these  circumstances  concur,  namely,  in  a  church  rate  case  where  tbe 
ingumin Baker  **^"^o^"'  ^^^^  "^^  exceed  five  pounds,  and  the  party  in  contempt  has  been 
▼•  Tkongood.      imprisoned  for  six  months,  to  discharge  the  contumacious  person  without 

the  consent  of  the  other  party ;  but  it  requires  that  the  costs  lawfully  in- 
curred by  reason  of  such  custody  and  contempt  shall  be  previously  piid. 
The  question,  then,  is  narrowed  to  this,  whether  the  costs  taxed  by  ti» 
registrar  are  the  costs  intended  by  the  statute ;  or  whether  I  am  bound  to 
take  into  my  consideration  the  costs  alleged  to  have  been  incurred  in  tke 
proceedings  adverted  to  by  the  queen's  advocate  ? 

<<  I  think  it  is  obvious  that  '  costs  lawfully  incurred  by  reason  of  the  cos* 
tody  and  contempt'  must  mean,  primarily  at  least,  costs  incurred  in  tliii 
Court ;  because  it  is  over  such  costs  alone  that  this  Court  had  jurisdictioo 
before  the  passing  of  the  act ;  and  it  is  with  respect  to  these  costs  alone  Uiat 
this  Court  has  the  means  of  ascertaining  their  due  and  proper  amount.  It 
would  be  singular  if  this  Court  had  conferred  upon  it  the  extraordiDsry 
power  of  ascertaining,  and  not  only  of  ascertaining,  but  of  deciding  upon,  i 
])arty's  liability  to  the  costs  in  another  court  I  do  not  know,  in  this  cue, 
whether  the  Court  of  Queen's  Bench  has  condemned  the  party  in  the  cofU, 
or  what  is  the  amount  of  the  ^osts,  if  it  has  so  condemned  him,  and  I  do  not 
possess  the  means  of  ascertaining  either  question.  Again,  it  would  be  sio- 
gular,  if  this  Court  should  be  invested  with  the  power  of  keeping  a  penoa 
in  prison  till  the  costs  in  another  court  were  paid,  that  other  court  being 
invested  with  power  infinitely  superior,  and  able  to  exercise  it,  for  enfore- 
ing  the  payment  of  any  costs  it  may  condemn  a  party  in.  Thereforei  it 
does  appear  to  me,  that,  unless  the  words  of  the  statute  were  so  extremely 
strong  as  to  leave  the  Court  in  no  doubt  as  to  their  meaning,  I  shouU  set 
most  in  accordance  with  the  ancient  practice  of  these  courts,  if  I  were  to 
confine  their  meaning  to  the  costs  incurred  in  this  Court  I  do  not  tbisk, 
indeed,  that  it  is  consistent  with  the  object  and  intention  of  the  legislature 
that  these  words  should  include  the  costs  of  an  opposition  to  an  applieitifli 
for  a  writ  of  habeas  corpus,  or  for  a  rule  to  quash  a  writ  de  contoiuee 
capiendo. 

*<  Then  the  single  question  is,  what  I  ought  to  do  in  this  case  with  refa^ 
ence  to  the  discretionary  power  conferred  upon  me  by  this  statute?  Hw 
amount  of  the  rate  sued  for  is  9^.  2(L  It  is  admitted  that  the  partr,  not 
only  lefusing  to  pay  but  setting  the  authority  of  the  Court  at  defiance,  hu 
been  in  prison  for  a  period  twice  the  length  of  time  mentioned  in  the  let 
In  exercising  the  discretion  conferred  upon  me  by  the  statute,  I  most  act 
according  to  its  true  meaning  and  intention,  without  reference  to  any  opi- 
nion which  may  be  entertained  as  to  the  propriety  or  impropriety  of  tbe 
conduct  of  the  party  in  any  part  of  the  ca^^e.  I  think  it  is  clear,  froB  t 
perusal  of  the  act,  that,  under  ordinary  circumstances,  considering  that  tbe 
amount  of  rate  sued  for  in  this  case  is  considerably  under  5/.,  and  that  tbe 
])arty  has  been  imprisoned  for  much  longer  than  six  montbis  the  Cooit 
(unless  under  very  peculiar  circumstances)  is  bound  by  the  words  of  tbe 
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•ct,  and  will,  in  tin's  case,  exercise  a  just  discretion  in  directing  the  party  When  Hates 

111-  /»  TAN,    OR    CAK- 

to  be  released  from  connnement.  j(„  „2  21,. 

"  The  course  I  shall  adopt  is  this :  on  the  amount  of  the  costs^as  taxed  by  rouciu  in  the 

the  registrar,  being  paid  into  Court,  and  also  the  charge  incurred  for  the  ^^^^^^"J^^"'^^, 

warrant,  and  also  the  amount  of  the  rate  sued  for,  as  stated  in  the  libel,  to -I 

direct  John  Thorogood  to  be  released  from  prison  witliout  further  order."  ^'"^^  ^°^\^  ^*'*'j . 

In  Chesterton  \,  Far lar  (\)j  althougli  a  party  had  successfully  resisted  party  cause  un- 
payment  of  a  church  rate,  ho  was  not  dismissed,  with  his  full  costs,  because  ncccnary  ex- 
he  had  put  matters  in  plea  which  caused  unnecessary  expense.  pense. 

Where  a  church  rate  was  made  to  raise  400/.,  a  part  of  which,  amounting  Uetrospectivo 

to  250/.,  was  intended  to  pay  debts  incurred  in  the  previous  year  by  reason  pro,'oun^d 

of  the  parishioners  having  refused  a  rate,  it  was  pronounced  against  with  against  with 
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Stat.  13  ^  14  Car,  2.  c.  4.  «.  G.- — Inewnhtnt  to  read  within  two  monihi  aJUr  <utuaJ  postfs- 
iion  the  wonting  and  evening  prayers^  and  to  declare  his  atsetit  thereto  —  Stat.  13  J:!iiz, 
c.  12.  — New  incumbent  to  subscribe  to  the  articles  touching  his  confession  of  faitity  and 
to  declare  his  assent  thereunto  within  two  months  after  induction  —  Explanatory  note* 
respecting  tAe  provisions  of  stat.  13  KHz.  r.  12.  §*  stat.  13  f*  14  Car.  2.  c.  4.  —  In  legal 
matters  a  month  means  a  lunar  month  —  Incumbent  within  three  months  after  institution, 
or  collation^  to  read  the  declaration  of  uniformity  and  the  certificate  of  having  subscribed 
it  before  the  bishop — Fonu  or  Czrtuicatx  of  Reading  in — Oaths  or  Allecjance, 
SuraEMACT,  AND  Abjuaatiox.  ^ 

By  stat.  13  &  14-  Car.  2.  c.  4.  s.6.  (4)  every  parson  presented  or  collated  or  Sut.  13  &  14 
put  into  any  ecclesiastical  benefice  or  promotion,  must  in  the  church,  chapel,   ^"*'*  ^'^\^'  **^* 
or  place  of  public  worship  belonging  to  his  benefice  or  promotion,  within  read  within 
two  months  next  after  being  in  the  actual  possession  thereof,  upon  some  *^'**  months 
Lord's  day,  openly,  publicly,  and  solemnly  read  the  morning  and  evening  po^^Oon       7 
prayers,  appointed  to  be  read  by  and  according  to  the  Book  of  Common  the  morning' 
Prayer,  at  the  times  thereby  appointed ;  and  after  such  reading,  openly  »n^  «^'«"'"K    , 
aDd  publicly,  before  the  congregation   there  assembled,  declare  his  un-  declare  his 
feigned  assent  and  consent  to  the  use  of  all  things  therein  contained  and  ^^"^^^  thonto. 
prescribed  in  these  words :  **  I.,  A.  B.,  do  hereby  declare  my  unfeigned 
assent  and  consent  to  all  and  every  thing  contained  and  prescribed  in  and 
by  the  book  intituled  the  Book  of  Common  Prayer  and  Administration  of 
the  Sacraments,  and  other  Rites  and  Ceremonies  of  the  Church,  according 
to  the  use  of  the  Church  of  England  ;  together  with  the  Psalter  or  Psalms 
of  David,  pointed  as  they  are  to  be  sung  or  said  in  churches ;  and  the 
form  or  manner  of  makings  ordaining,  and  consecrating  of  Bishops,  Priests, 
and  Deacons." 

(1)  S  Curt.  77.  AicD  Refcsal  —  Institution  —  Lafsb-^ 

(2)  f:i7«  T.  Cr//?Fi.,  ibid.  673.     "  ^*';'^^"^'' -  ^'""^t^T- •      •    ,    e 

\  [    ^,     .     t^  „  (4)    Jicfe   Stqihciii*   Kcclesiutictl   Sts- 

(3)  Vidt  tit.  AkxicLES^-  Lxaaukatiox      tiitL>  Jf '<)• 
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Sut  13  Elis. 
CIS. 

New  incum- 
bent to  sub- 
leribc  to  tbe 
articlct  toucb- 
ing  hu  eon- 
ftitionof 
fiutb. 


And  if  (without  some  lawful  impediment  to  be  allowed  and  apprirrad 
by  the  ordinary  of  the  place)  he  neglect  or  refuse  to  do  so  (or  in  the 
case  of  impediment  within  one  month  after  such  impediment  has  been  re- 
moved), he  will  ipso  facto  be  deprived  of  all  his  ecclesiastical  benefices  and 
promotions. 

By  Stat  13  Eliz.  c.  12.  ss.  3.  &  8.  (1)  every  person  admitted  to  anj  benefiee 
with  cure  (2)  must  publicly  read  the  articles  of  religion  therein  contained  (3), 
agreed  upon  in  convocation  in  the  year  1562,  in  the  parish  church  of  tlut 
benefice,  with  the  declaration  of  his  unfeigned  assent  to  the  same ;  and  eroj 
person  admitted  to  a  benefice  with  cure,  except  that  within  two  montlu 
afler  his  induction  (4)  he  do  publicly  read  the  articles  in  the  same  dnuek 
whereof  he  have  cure  (5),  in  the  time  of  common  prayer  there  (6)i  with 
the  declaration  of  his  unfeigned  assent  thereunto  (7),  will  be  upon  evoy 
such  default  (8)  ipso  facto  immediately  deprived  (9) ;  provided  that  no  title 
to  confer  or  present  by  lapse  accrue  upon  any  deprivation  ipsofaeto^  untfl 
after  six  months  notice  of  such  deprivation  has  been  given  by  the  ordisuj 
to  the  patron.  (10) 


(1)  llde  Stephens*  Ecclesiastical  Sta- 
tutes, 428—432. 

(2)  Admitted  to  any  benefice  with  cure  .-^ 
This  Is  meant  of  such  benefices  as  have  pa- 
rochial churches  belonging  to  them,  and 
extends  not  to  dignities  in  cathedral  and 
collegiate  churches.  And  therefore,  where 
the  case  related  to  reading  the  articles,  and 
it  was  not  alleged  in  the  declaration  that 
the  benefice  was  a  benefice  with  cure,  it  was 
held  to  be  ill.  R»f.  v.  Lincoln  (Bishop  of), 
1  Anders.  62. 

(3)  The  articles  of  religion  therein  con- 
tained: —  The  words  in  the  foregoing  part 
of  Stat.  13  £liz.  c.  12.  arc  only  the  articles 
of  religion  which  concern  the  confession 
of  the  true  Christian  faith  and  the  doctrine 
of  the  sacraments,  comprised  in  a  book,  en- 
titled **  Articles,  whereupon  it  was  agreed 
by  the  archbishops  and  bishops  of  both 
provinces,  and  the  whole  clergy,  in  the 
convocation  holdvn  at  Ixindon  in  the  year 
1562,*^  and  as  there  may  be  some  doubt 
wlicther  this  clause  in  s.  3.,  referring  to  the 
sai<l  articles,  means  all  the  thirty-nine 
articles  so  agreed  upon  in  convocation,  or 
only  those  of  them  which  concern  the  con- 
fession of  the  true  faith  and  doctrine  of  the 
sacraments,  it  has  liecn  thought  advisable 
to  read  thu  whole  number,  with  a  declaration 
of  assent  to  the  same.  Williams  on  the 
Clergy,  57.  Vide  Stephens'  Ecclesiastical 
Statutes,  430.  in  not. 

(4)  Except  that  within  two  months  after 
his  induction.  Computing  twenty-eight  days 
to  the  month  ;  for  in  Brown  v.  SjfeHcv  ( 1  Lev. 
1 01 .),  where  the  induction  was  S^'ptemlwr  15., 
nnd  the  articles  were  read  November  15., 
this  was  judged  insufiicicnt.  Baker  v.  Brent, 
Cro.  VA'u.  ()'7I*.  ;  sid  ri///>  st;it.  L'3  Geo.  2. 
c.  28. 

The  foregoing  case  of  Brown  v.  Spenee 
scarcely  appi^ars  sufficient  to  prove  the  point 
for  which  it  was  cited  in  Baker  v.  Brent ;  for 


the  reading  of  the  articles  in  that  one  cooU 
not  be  said  to  be  within  thetwoinoBtlM,(ici 
if  the  months  were  reckoned  acoording  totk 
calendar ;  for  where  the  computation  is  to  k 
made  from  or  afler  an  act  done,  tbe  dij  if 
doing  the  act  is  to  be  included.  Ba  %  M- 
derleif,  1  Doug.  4G4.  Jones  t.  Murkjf,\hL 
Raym.  287. 

(5)  In  the  same  chmrek  vker^  kt  tat 
cure  :  — Ante^  60. 

(6)  Time  of  common  prayer  ikers :  —  Ibii 

(7)  Declaration  of  his  unfeifmed  stttd 
thereunto:  —Ibid.  60,  61. 

(8)  Every  such  defauU .—  Ibid.  61. 

(9)  Immediatdy  deprived:'^  So  ai  Ac 
church  is  presently  void,  without  any^ 
claratory  sentence ;  for  avoidanee  by  act  of 
parliament  needs  not  any  aentcDce  dcdm* 
tory ;  and  if  it  did,  the  statuta  would  be 
defrauded  at  the  ordinary's  pleasmti  if  ^ 
would  not  deprive.  Green's  ease,€  Ca.S9- 
(h).  And  this  is  the  received  interpicttOi* 
ofthe  statute,  although  the  contrary  •«■■ 
to  be  supposed  in  Bacon  v.  CaHisk  { A^ 
of)  (Dyer,  346.),  (which  was  but  sis  y«n 
afler  making  of  the  act),  as  it  is  rcportid  bf 
Dyer ;  inasmuch,  as  the  notice  f^vcn  bj  d« 
bishop  is  there  declared  insuScwnl,  fv^ 
among  other  reasons,  because  be  did  M 
notify,  that  he  had  deprived  the  clcrit  by 
such  sentence.     4  Inst.  324. 

(10)  But  after  six  months  ofttr  wttknf 
such  deprivation  given  by  the  ord&marf  U  ^ 
patron: — In  Bacon  y,  CaHisk  {Biskf  ^ 
(Dyer,  346.),  a  question  arose  eoiiein*lt 
tbe  manner  of  giving  notice.  Tbe  Biih^ 
of  Carlisle  had  signifie<i  in  an  instrnsM^ 
under  seal,  that  Ilacon  had  not  mbseribv 
to  the  articles  according  to  the  statnVt 
whieli  instrument,  the  jury  found,  vss  pub- 
licly read  in  the  church  by  tbe  eursM  » 
the  plnee.  and  afterwards  affixed  by  the  ^ 
paritor  to  the  parsonage  house.  But  tbtf 
notice  was  declared  insafficimt,  not  odiy 
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By  <tat,  23  Geo.  2.  c.  28.  the  minUter  may,  in  cosm  of  sickness  or  otlicr    Hiaduw  n 
lawful  impediment,  read  the  ai-ticles  and  declare  his  aosent  to  the  uuni 
tlie  time  of  reading  morning  and  evening  prayers,  arter  the  expiratioi 
two  months. 

In  Jiarl  \.  Middletoit  (1)  Chief  Baron  Pollock  said,  "In  legal  matters   In  legal  m»t- 
' a  month*  means  a  lunar  month,  but  in   commercial  matters,   a  'month'   wm  »  month 
always  means  a  calcnilar  month.     In  bills  of  exchange,  promissory  notes,   monili. 
invoices,    limes   of  credit,   and   everything    else   relating  to   commeroial 
mattere,  it  b  so  ;  and  I  know  of  no  instance  to  the  contrary." 

By  nUt.  13&  It  Car.  2.  C.4.  s.  11.  (2),  after  making  the  subscriptio 
therein  required  (3),  every  parson,  vicar,  curate,  and  lecturer  must  procure  ' 
a  cerlificate  under  the  hand  and  seal  of  the  respective  archbishop,  bishop,  : 
or  ordinary  of  the  diocese  (who  ore  enjoined  and  required,  upon  demand,  >"<i>in  three 
lo  make  and  deliver  the  same),  and  publicly  and  openly  read  the  same,  bnl'u'ion  It 
together  with  the  declaration  (4:)  or  acknowledgment,  upon  some  Lord's  coll«ion  to 
day  within  three  months  then  next  following,  in  Iiis  parish  church  where  ^-l*  '''*  •'™j"- 
bc  is  to  officiate,  in  the  presence  of  the  congregation  there  assembled,  in  fannity,  and 
the  time  of  divine  service,  upon  pain  that  every  person  failing  therein  shall  "'b  "ft'loMo 
lose  his  parsonage,  vicarage,  or  benefice,  curate's  place,  or  lecturer's  place  Kribcd"u  he- 
rcspectively,  and  be  utterly  disabled,  and  ipso  facto  deprived  of  the  same.      •">*  the  bbhop, 

In  order  that  the  clerk  may  be  enablod  to  prove  that  he  has  complied 
with  the  requisitions  of  the  foregoing  statutes,  he  should  have  the  church- 
wartlcns  or  some  friends  to  be  present  a&  witnesses,  during  his  "  reading 
in."  and  he  should  desire  them  to  read  with  him,  or  to  observe  as  he  reads 
the  morning  and  evening  prayers,  and  also  the  thirty-nine  arliclea ;  and  he 
ought  also  to  give  them  a  copy  of  his  certificate,  under  the  hand  and  seal 
of  the  bishop,  and  of  the  declarations  which  he  is  to  read  (5) ;  and  a  printed 
form  of  a  certificate  for  such  purposes  is  usually  supplied  by  the  bishop's 
Kcretary  at  the  time  of  institution  or  collation,  (ti) 


ef  the  patron,  o. 


n  wnsmade  therein,  cither 
of  the  dcprirstian  bjr  ile- 
«Ursiory  scntencai  but  chieflyi  bvcaun  the 
Mtiee  ought  to  have  been  giTen  to  the  pa. 
Uon  ■inniedialvl]'.  And  accordingly,  Loril 
Caka  l«y>  down  ( Grtnti  catt,  6  Co.  39.\ 
two  qiuliGcatian;  of  the  notice  mentioned 
'  Id  thii  act : — I.  It  ought  to  be  given  by  a 
fcnoD  eenain,  that  ia,  the  ordinary  ;  for  if 
toy  other,  of  his  own  head,  giTp  notice  to 
th«  patron,  it  is  not  maleriil.  a.  The  nu- 
ties  ought  to  be  certain  and  particular,  and 
ihcrefiiTe  it  ii  not  tuSeient  for  the  ordinary. 
In  «nd)  cate.  (o  give  notice,  that  the  pre- 
■eotSC  bad  not  read  the  article!  and  tub- 
ttribed,  ecncrally  ;  but  he  ought,  parlicn- 
IuIt,  to  inform  the  ]iitnin,  tliat  he  had  not 
nod  the  articles  {  for  vhich  default  he  is 
deprived,  and  that,  thereupon.  It  belong*  to 
the  patron  to  prtuni.  GIbion'a  Codei,  HIS, 
Vmj-  n — I  „   HiOank,  3  Black.  (SirW,), 


!1. 

(1)  2  C.  ft  K. 


Ecc1ctiasGcalSCatutc!,5T3. 


doubt  hsB  been  raised,  whsther  the  dengn 
(if  the  act  was,  that  (he  clerk  should  only 
read  the  bishop's  certificate  to  the  congre- 
gation.in  tectiiDony  of  hk  haijng  subscribed 
the  ileelarati«n  before  bim ;  or  vhelher, 
after  hii?in|;  read  the  certificate,  he  should 
not  olio  make  the  sanie  declaration  again  in 
form,  before  the cnngrcgalion;  vhichpoint 
has  never  been  judicially  determined  ;  but 
the  latler  opinion  is  not  only  more  safe,  but 
has  also  licen  thought  more  agreeable  to  the 
tenor  of  the  act,  than  the  bare  reading  of 
the  certificate.      Gibson's  Coilcx,  SIT. 

(5)  WilllBms  on  the  Clergy,  01. 

(6  )  The  following  form  (niVc  Hodgson's 
Instructions  lo  the  Clergy.SC.Jia  the  usual 
ccrtificBtc  of  reading  in  :  — 

AftmoniKlirm — That  on  Sunday  Ibo^^ 

day  of ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and ,    A,  B., 

rectpr  [or  vicar]  of  the  rectory  [or  vicarage] 

of  the  pariih  church  of ,  in  the  county 

of .ntid  diocese  uf ,  did  read,  in  hia 

pariiih  church  of aforesaid,  the  articles 

of  religion,  commonly  called  the  Thirty-nin 
.\riic)rs,  agreed  upon  in  canTOcalion  in  Ih 
year  of  our  Lord  1563,  and  did  declare  bl 
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Within  six  months  after  institution  or  collation  the  new  incumbent  or 
canon  is  to  take  the  oaths  of  allegiance,  supremacy,  and  abjuration  (1)  in 
one  of  the  courts  of  Westminster,  or  at  the  general  quarter  sessions  of  the 
county,  city,  or  place  where  he  resides,  on  j)aiu  of  being  incapacitated  to 
hold  the  benefice,  and  of  being  disabled  to  sue  in  any  action,  or  to  be 
guardian,  or  executor,  or  administrator,  or  capable  of  any  legacy  or  deed 
of  gift,  or  to  bear  any  office,  or  to  vote  at  any  election  for  menibcra  of 
parliament,  and  of  forfeiting  100/. 
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Canon  12S.  —  No  act  to  be  sped  but  in  open  court  —  Stat,  52  Geo,  S.  c.  14C.  a.  8.  — 
Ihgistrart  to  make  reports  to  bislurps  tehethcr  copies  of  the  register  books  hate  hen 

sent  in^  Stat.  1  §'  2  Hct,  c.  106,   s.llC Stat.  3^4  Fid.  c.  113.  — 7ViMiAy/r 

neglect  of  registration  —  Fee  to  registrar  —  Where  a  mandamus  scill  lie  fur  a  depstf 
regiftrar — Judgment  of  Lord  Tenterdcn  in  Uex  r.  GLoi'CESTr.a  (Biuior  or)  — 
Canon  1 34.  —  Abuses  to  be  reformed  in  registrars  —  Whether  a  bisht^  can  vitUna 
his  ajtpoiniment  of  a  registrar  without  proceedings  at  comnum  law. 

By  canon  123.  "  no  chancellor,  commissary,  archdeacon,  official,  or  any 
other  person  using  ecclesiastical  jurisdiction,  \irhosoever  shall  speed  any 
judicial  act,  either  of  contentious  or  voluntary  jurisdiction,  except  be 
have  (2)  tije  ordinary  registrar  of  that  court,  or  his  lawful  deputy ;  or  if 


unfeigned  assent  and  consent  thereto ;  also 
that  he  did  publicly  and  openly,  on  the  day 
and  year  aforesaid,  in  the  time  of  divine 
service,  read  a  declaration  in  the  following; 
words,  viz.  *•  I,  A.  IJ.,  do  declare,  that  1 
will  conform  to  the  liturgy  of  the  united 
Church  of  England  and  Ireland,  as  it  is 
lioxr  hy  law  eMablished,"  together  M-ith  a 
certificate  under  the  hand  of  the  riglit  re- 
verend   ,  by  divine  permission  I^rd  Bi- 
shop of ,  of  his  having  made  and  snl>- 

scribed  tiie  same  before  him  ;  and  ulso,  that 
the  said  A.  h.  did  read  in  his  parish 
church  aforesaid,  publicly  and  ^olemnly,  the 
morning  an«l  evening  prayer,  aceortiii.g  to 
the  form  prescribed  in  and  by  the  book  in- 
tituled '•  'n»e  Ik>ok  of  Common  Traycr, 
and  Administration  of  the  Sacraments,  and 
other  Kites  and  Ceremonies  of  the  Church 
according  to  the  use  of  the  united  Church 
of  Kngland  and  Ireland  ;  together  with  the 
Psalter  or  Psidmsof  David,  printed  as  ihey 
are  to  be  sung  or  said  in  Churches,  and  the 
Form  or  Manner  of  making,  ordaining,  and 
consecrating  of  Bishops,  I'riests,  and  Dea- 
cons." And  that,  immediately  aAer  read- 
ing the  evening  strvicc,  the  said  A.  B.  did 
openly  and  publicly,  before  the  congregation 
there  assendiled,  declare  his  unfeigr.ed  n.s- 
M;nt  and  consent  to  all  things  therein  con- 
Uiined  and  piesciil>ed  in  these  words  ^iz. 
**I,  A.  B.,  do  declare  my  unfeigned  absent 
lod  cunsent  to  all  and   every   thing  con- 


tained and  pref:cril;ed  in  and  by  the  book 
intituled  *  The  Book  of  Common  I'raTer, 
and  Administration  of  the  &icrjir.enl«,  aud 
other  Kites  and  Ceremonies  of  the  Cliurch. 
cecordin*;  to  the  use  of  tiie  united  Church 
of  Kngland  and  Ireland  ;  together  with  tJie 
r!>;!ltiT  or  INalms  of  David,  pointed  as  tlu7 
are  to  be  sung  or  said  in  Churches,  and  the 
Form  or  Manner  of  making,  ordaining,  and 
consicratiisg  of  Bishops,  I'riests  and  Dca- 
c-jns."  And  these  thii.gs  we  pronstw  to 
testify  ujion  our  corporal  oatlis.  if  at  any 
time  we  should  be  duly  called  thereto. 

In  witness  whereof  we  have  licreunt?  set 
our  hands,  the  day  and  year  first  aboTC 
written. 

C.  1>.     G.  H. 

E.  F.       I.  K. 

(1)  ridt:  Stat.  1  i:ii7.  c.  1.,  sUt.  I  CnL 
3.  c.  8.,  Stat.  1  Geij.  I.  st.  ii.  c.  1:;.,  »tat. 
1  Geo.  1.  St.  ii.  c.  .^.?.,  su.t.  10  Geo.  1.  c.4., 
Stat.  0  G«H).  *J.  c.  *J0.,  Stat.  IC  Gi-o  A  c.  Ol.. 
Stat.  6  Geo.  :>.  c.  5".,  aud  stat.  31  Gua  J. 
c.  :j2. 

(2)  Kxctyt  he  haze: — This  is  accordicg 
to  the  rule  of  the  ancient  canon  law  :— Qao- 
nicim  contra  fabr.m  nssertionim  iniiiui  jihi:- 
cls  inn:K:eiis4itig:itor  c;uandoriue  nun  {'oti-^ 
veram  mgationeui  prob::re,  cu:n  ueiTintit 
faetnm,  per  rerum  uiturar.i,  nulla  %tl  c<- 
recta  jirobatio  ;  ne  fulsitas  \eritati  prsrjodi- 
cet,  aut  iuiijuitas  pravalcat  a»|uitati  \  tt<»- 
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he  or  they  will  not  or  cannot  be  present,  then  such  persons  as  by  Haw  arc    Rkqistxr,  ok 

allowed  in  that  behalf  to  write  or  speed  the  same,  under  pain  of  suspension    _^°_'*^*'^.l 

ipsofacto" 

By  Stat.  52  Geo.  3.  c.l45.  s.  8.  (1)  the  registrar  of  every  diocese  in  England    Stat  52  Geo.  3. 
shall,  on  or  before  the  1st  of  July,  1814,  and  on  or  before  the  1st  of  July  in    ^-  i'\C.  s.  8. 
every  subsequent  year,  make  a  report  to  tlie  bishop  of  the  diocese,  whether  ,„j^^g  renorta 
the  copies  of  the  registers  of  the  baptisms,  marriages,  and  burials^  in  the   to  l)ifthop«i, 
several  parishes  and  places  within  such  diocese  have  been  sent  to  the   of*t*i)e*ro*^wt(T 
registrar,  in  the  manner  and  within  the  time  therein  required ;  and  in  the   )K>oks  havu 
event  of  any  failure  of  the  transmission  of  the  copies  of  the  registers  as   ^^*®"  *^*"*  *"• 
therein  required,  by  the  churchwardens  and  chapelwardens  of  any  parish  or 
chapelry  in  England,  the  registrar  is  to  state  the  default  of  the  parish  or 
chapelry  specially  in  his  report  to  the  bishop. 

By  Stat.  1  &  2  Vict.  c.  106.  s.  116.,  if  the  registrar  of  any  diocese  refuse   Stat,  i  &  2 
or  neglect  to  make  any  entry,  or  to  do  any  other  matter  or  thing  prescribed       fj*^*''  ^^' 
by  the  act,  he  will  forfeit  for  every  such  refusal  or  neglect  the  sum  of  51, 

Stat.  3  &  4  Vict,  c  113.  s.  86.  enacts,  that  the  orders  in  council  carrying   stat  3  &  4 
into  effect  the  recommendations  of  the  ecclesiastical  commissioners  shall    Vict.  c.  iih. 
be  gazetted;  and  by  sect.  88.  the  registrar  of  every  diocese  to  whom  any    p  ^t\i   {^' 
order  of  the  queen  in  council  shall  be  delivered  is  forthwith  to  register  the   neglect  of  re-] 
same  in  the  registry  of  his  diocese ;  and  if  he  refuse  or  neglect  to  register  g'^tration- 
any  such  order,  he  will  for  every  day  during  which  he  shall  so  offend  forfeit 
2Q/1 ;  and  if  his  offence  continue  for  the  space  of  three  months,  he  will 
forfeit  his  office,  and  the  bishop  of  the  diocese  can  appoint  a  successor 
thereto. 

By  sect  89.  the  registrar  for  the  registration   under  the  act  is  not  to   Siat  3  &  4 
be  entitled  to   receive   any  fee  or  reward,   but  on  every  search  for  any   ^*^'^*  ^'  *^^ 
such  order  he  is  to  receive  a  fee  of  three  shillings,  and  for  every  copy  or    ^^  \^  ^^^ 
extract  of  any  such  order,  certified  by  him,  he  is  entitled  to  receive  four-   gistrar. 
pence  for  every  folio  of  ninety  words ;  and  tiie  copy  of  every  such  entry, 
Certified  by  the  registrar,  is  to  be  admissible  as  evidence  in  all  courts  and 
places  whatsoever. 

la  lUx  v.  Ward  (2)  a  mandamus  has  issued  to  Dr.  Ward,  the  com-   Where  a  man- 
inissary,  to  admit  Henry  Dryden  to  be  deputy  register  of  the  Archbishop   "'**""'*  ^"'  "• 
of  York's  Court:  exception  was  taken  to  the  writ,  because  a  mandamus 
"Would  not  lie  for  a  deputy ;   and  Whites  case  (3)  was  cited,  where  Chief 
Justice  Holt  says,  that  for  a  deputy  a  mandamus  would  not  lie.     But  it 
xivas  answered^  that  this  was  not  a  mandamus  for  the  deputy,  but  for  the 


for  u  deputy 
registrar. 


^uimus.  ut  tarn  in  ordinario  jiidiclo  qt:am 

in   eitraordinario,   Judex    semper  ndliibcat 

4feut  publicani  (si  potest  haliiTc)  pcrsonnni, 

nut  duos  viros  idoneus,  (pii  lidelitcr  ttniversa 

judicii  acta con^cribant,  videlicet,  ritationes 

<liUtioncft,  rccusationes  excejitiones,   peti- 

^ioncs     responsiunt'S,     et    interrogationes, 

coiifL-ssioni-s,    ti'stium    depositiones,  instru- 

mcntorum     productiones,     intorK)cutione.s 

appfllationes  conelusiotics   et  cetera  qux* 

occurrerint,  coinpetonti  ordineconscribeiida; 

lota  dcHignando,  teinpora.  et  person<is.      Kt 

omnia  s\c  con^rripU  partibus  tribiiaiitur,  ita 

quud  originalia  penes  scriptorcK  reuiuncAiit ; 

Ut  ti  xuper  procesiiu  judicis  fucrit  buburta 


contcntio,  per  hoc  possit  verltn.^  decinrari : 
qnutenus  hoc  adhibito  inodvramine,  sic  ho- 
iieslis  et  diseretis  dcferatur  judicibus,  quod 
]K-r  iniprovidos  et  iniquos,  inii(H:entium 
justitia  non  laedatur.  Judex  autein,  qui 
constitution  em  ipsain  ncglcxcrit  obsenraro, 
si  jtropter  ejus  r.egligentiam  quid  difficul- 
tatis  enierserit.  per  superiorem  judieem  de- 
bit:i  aniuindversione  cantii^etur :  nee  pro 
ipsiuH  pra*suuiatur  proces.su,  nisi  quatenus 
in  causri  lo;r]tiinis  coiisiiterit  documrnii^. 
Extra.  1.  1?.  t.  19.  c.  11.  de  Trob, 

(1)    lldeante,  1  t>y,  IIJO. 

('-')  ii  Str.  8y;J.  ante,  0'ji/» 

(.1)  G  Mod.  1». 
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idgment  of 
vd  Tenter- 
n  in  Eex  v. 
kmeuter 


principal  to  be  admitted  to  have  a  deputy :  that  the  refusal  of  Dryden 
to  the  damage  of  Dr.  Sharpc,  and  therefore  to  do  him  right  in  the  premifct 
the  writ  was  awarded.  It  likewise  appeared  that  Dr.  Sharpe  had  a 
.freehold  in  the  office;  so,  though  his  deputy  was  but  at  will»  he  had  it  for 
life.  That  in  Bex  v.  Clapham  (1),  a  mandamus  was  granted  to  reitore  a 
person  to  the  office  of  deputy  steward  of  the  court  of  the  council  of  the 
Marches,  and  it  was  held  to  lie  for  a  revocable  deputy,  because  the  priocipai 
had  no  other  way  to  get  him  admitted ;  and  in  the  report  of  the  same  case^ 
in  1  Lev.  306.,  it  was  said  by  the  Court,  that  although  a  mandamus  did  nol 
lie  for  a  deputy,  yet  it  did  for  him  who  deputed  him,  to  have  him  admitted 
or  restored,  for  otherwise  he  might  be  deprived  of  his  power  to  make  a 
deputy.  It  was  further  objected,  that  a  mandamus  did  not  lie  for  a  spiritual 
office ;  and  for  this  were  cited  divers  cases,  where  it  was  determined  that 
a  mandamus  will  not  lie  for  a  proctor,  who  belonged  as  much  to  the  Ecd^ 
siastical  Court  as  the  register  did :  to  which  it  was  answered,  that  this  was 
not  any  objection ;  that  a  mandamus  had  been  granted  to  admit  an  undei^ 
schoolmaster,  and  yet  schoolmasters  were  within  the  canons  of  160S,aswdl 
as  registers ;  and  in  the  case  of  Folks  it  was  issued  for  the  office  of  apparitor- 
general  of  the  Archbishop  of  Canterbury ;  that  it  had  been  often  granted 
for  a  parish  clerk ;  for  a  sexton ;  so  in  like  manner  it  had  been  granted  to 
restore  Dr.  Dentley  to  his  degrees ;  and  to  admit  Dr.  Sheriock  to  a  prebend 
at  Norwich  :  and  it  was  to  be  observed,  that  no  assize  could  be  maintained 
for  this  office ;  therefore,  if  the  party  had  not  this  remedy,  he  had  none :  the 
reason  why  it  was  refused  to  a  proctor  was,  because  it  did  not  appear  what 
interest  he  had,  but  here  appeared  a  freehold.  Per  Cur. :  We  all  think  this 
writ  is  good,  notwithstanding  the  exceptions  that  have  been  takeni  and 
therefore  a  peremptory  mandamus  must  go. 

In  JRex  V.  Gloucester  (Bishop  of)  (2)  the  registrars  of  a  diocese  were 
authorised  by  their  patent  of  office  (under  the  bishop's  hand  and  seal)  to 
appoint  a  deputy  **  to  be  approved  of  and  allowed  by  the  bishop,"  who,  if 
he  should  not  approve  of  and  allow  the  deputy  named  and  proposed  to  him, 
was  empowered  to  nominate  another  with  a  salary  payable  out  of  the  profits 
of  the  reglstrarship.  The  registrars  appointed  a  deputy,  subject  to  the 
approbation  and  consent  of  the  bishop,  who  declared  that  **  for  good  and 
sufficient  reasons"  he  disapproved  of  the  party  nominated,  but  declined 
specifying  his  reasons.  In  this  case  the  Court  refused  a  rule  nisi  for  a  man- 
damus to  the  bishop  to  admit  the  deputy ;  Lord  Tenterden  observing,  **  The 
authority  given  to  the  registrars  by  this  patent  is,  to  exercise  the  office  by 
themselves  or  one  of  them,  or  by  a  sufficient  deputy  or  deputies  *  to  be  ap- 
pointed by  them,  and  to  be  approved  of  and  allowed  by  the  bishop.'  In  this 
case  he  disapproves  of  the  appointment,  and  he  distinctly  states  that  he  has 
good  and  sufficient  reasons  for  so  doing.  It  is  true,  he  says,  he  has  made  no 
charge,  reflection,  or  insinuation  against  any  person's  character:  bnt  he 
may  have  reasons  sufficient  to  determinejhis  judgment,  without  feeling  calM 
upon  to  throw  out  imputations.  He  has,  by  law,  the  power  of  approving 
or  disapproving,  and  we  cannot  call  upon  him  to  exercise  it  in  one 
particular  way  or  another.*' 


(I)  1  VeotllO. 


(2)  3  B.  &  Ad.  158. 
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By  canon  134.  "if  any  registrar,  or  his  deputy  or  substitute  whatsoever,   Rkoiitib,  o% 
thai!  receive  any  certificate  without  the  knowledge  and  consent  of  the  judge    _'°^"*^*' 


)f  the  court ;  or  willingly  omit  to  cause  any  person  (cited  to  appear  upon    Canon  134. 

iny  court  day)  to  be  called ;  or  unduly  put  off  and  defer  the  examination  of  ^^^J!^**!  ^ 

witnesses  to  be  examined  by  a  day  set  and  assigned  by  the  judge ;  or  do  registrars. 

not  obey  and  observe  the  judicial  and  lawful  monition  of  the  said  judge ;  or 

>iiiit  to  write,  or  cause  to  be  written,  such  citations  and  decrees  as  are  to  be 

rat  in  execution  and  set  forth  before  the  next  court  day ;  or  shall  not  cause 

ill  testaments  exhibited  into  his  office  to  be  registered  within  a  convenient 

time ;  or  shall  set  down  or  enact,  as  decreed  by  the  judge,  any  thing  false  or 

conceited  by  himself,  and  not  so  ordered  or  decreed  by  the  judge ;  or  in  the 

transmission  of  processes  to  the  judge  ad  quem,  shall  add  or  insert  any 

falsehood  or  untruth,  or  omit  any  thing  therein,  either  by  cunning  or  by 

gross  negligence ;  or  in  any  causes  of  instance,  or  promoted  of  office,  shall 

receive  any  reward  in  favour  of  either  party,  or  be  of  counsel  directly  or 

iodirectly  with  either  the  parties  in  suit;  or  in  the  execution  of  their 

office  shall  do  aught  else  maliciously,  or  fraudulently,  whereby  the  said 

ecclesiastical  judge  or  his  proceedings,  may  be  slandered  or  defamed ;  we 

liU  and  ordain  that  the  said  registrar,  or  his  deputy  or  substitute,  offending 

in  ill  or  any  of  the  premises,  shall  by  the  bishop  of  the  diocese  be  suspended 

from  the  exercise  of  his  office  for  the  space  of  one,  two,  or  three  months, 

or  more,  according  to  the  quality  of  his  offence ;  and  that  the  said  bishop 

iludl  assign  some  other  public  notary  to  execute  and  discharge  all  things 

appertaining  to  his  office,  during  the  time  of  his  said  suspension.** 

In  the  case  of  the  Bishop  of  Bangor  (I ),  who  was  prosecuted  at  the  Shrews-  Whether 
fcnry  assizes  in  1796,  by  the  deputy  registrar  of  the  Consistorial  Court,  for  bishop  can 
*  riot  and  assault  in  forcibly  taking  possession  of  his  room  in  the  chapter  appointment  of 
^use,  Mr.  Justice  Heath  intimated  a  doubt  whether  the  bishop  had  the  a  rc^trar 
power  of  withdrawing  a  confirmation  of  this  officer's  appointment,  and  his  ^»*Jp"'  P">- 
rtrong  opinion  that  at  all  events  he  must  have  recourse  to  a  proceeding  at  common  law. 
common  law.     The  jury,  however,  acquitted  the  defendant. 


REGISTER  BOOK.  (2) 

"^  parish  register  is  a  book  in  which  all  the  christenings,  marriages,  and 
ttnals  of  the  parish  are  recorded. 

^^ulations  respecting  register  books  were  made  by  stat.  6  &  7  Gul.  3.    Enactments 
'^•»  «tat9  &  10  Gul.  3.  C.35.  s.*.,  and  stat  26  Geo.  3.  c.  33.     They  ""?^"^ 
'^^»  however,  repealed  by  sUt  52  Geo.  3.  c.  146.  (3)    But  stat.  6  &  7  Gul.  bSks.*^ 
'^*  ^86.  (4)  s.  1.  repealed  that  statute  as  far  as  it  related  to  the  registration 

J^)  3  Bum's  E.  L.  458.  — 49.,ftat.7  Gul.  4.  &  1  Vict,  cc.22.  &  24., 

v^)    y%dt  Canon  70.  and  stat  4  Gea  4.  &  sUt.  3  &  4  Vict.  c.  92. 
••/^  t.6.,  oirff,  291.  (4)    Vidt  Stephen**  Ecclesiastical  Sta- 

w)  v\dt  slat  1 1  Geo.  4.  &  1  Gul.  4.  c.6(>.  tutes,  1 730'. 
■•  20^22.,  sut  6  &  7  Gul  4.  c.  36.  as.  1 
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of  marriages  (1)^  but  the  registration  of  baptisms  (2)  and  burials  (3)  veri 

not  affected. 

Rojci.tter  book        The  register  book  belongs  to  the  parish  (i),  and  the  incumbent  alone  ii 
bclongH  to  the    not  entrusted  with  the  keeping  of  it,  much  less  the  curate. 
Cnnon  "0  ^^'  canon  70.  •*  in  every  parish  church  and  chapel  within  this  reilm 

Ministers  to  ^^^^^^  ^^  provided  one  parchment  book,  at  the  charge  of  the  parish,  wherrii 
keep  n  re;ristor  sliall  be  written  the  day  and  year  of  every  christening,  wedding,  and  burial 
wc«lciiiii^"mfd'  ^vJ"^*>  iiave  been  in  that  parish  since  the  time  that  the  law  was  first  made 
buriaU  in  that  behalf,  so  far  as  the  ancient  books  thereof  can  be  procured,  bat 

especially  since  the  reign  of  the  late  queen.  And  for  the  safe  keeping  of 
the  said  book,  the  churchwardens,  at  the  charge  of  the  parish,  shall  pruvide 
one  sure  coffer,  with  three  locks  and  keys ;  whereof  the  one  to  remain  with 
the  minister,  and  the  other  two  with  the  churchwardens  severally;  so  that 
neither  the  minister  without  the  two  churchwardens,  nor  the  cburchwirdoi 
without  the  minister,  shall  at  any  time  take  that  book  out  of  the  said  coffer. 
And  henceforth,  upon  every  sabbath-day,  immediately  after  moraing  or 
evening  prayer,  the  minister  and  churchwardens  shall  take  the  said  parch- 
ment book  out  of  the  said  coffer,  and  the  minister,  in  the  presence  of  the 
churchwardens,  shall  write  and  record  in  the  said  book  the  names  of  aD 
persons  christened,  together  with  the  names  and  surnames  of  their  parentSi 
and  also  the  names  of  all  persons  married  and  buried  in  that  parish  in  the 
week  before,  and  the  day  and  year  of  every  such  christening,  marriage,  aad 
burial ;  and  that  done,  thoy  shall  lay  up  that  book  in  the  coffer,  as  befbie 
and  the  minister  and  churchwardens  unto  every  page  of  that  book,  vhei 
it  shiill  be  filled  with  such  inscriptions,  shall  subscribe  their  names.  JUk 
the  churchwardens  shall,  once  every  year,  within  one  month  af^r  the  live 
and-twentieth  day  of  ^larch,  transmit  unto  the  bishop  of  the  diocese,  orki 
chancellor,  a  true  copy  of  the  names  of  all  persons  christened,  married,  o 
buried  in  thi^ir  parisli  in  tlie  year  before,  ended  the  said  five-and-twenticcJ 
day  of  March,  and  the  certain  days  and  montiis  in  whicii  every  such  chris 
toning,  marriage,  and  burial  was  had,  to  be  subscribc'd  with  the  hands  c 
the  said  minister  and  chureiiwarden.s  to  iho  end  the  same  may  faithfully  Is 
prcsrrvcd  in  the  registry  of  the  said  bishop,  wiiich  certificate  shall  fc 
received  without  foe.  And  if  tlie  minister  or  churchwardens  shall  be  ncfl' 
gent  in  perfonnanre  of  any  tiling  herein  contained,  it  shall  be  lawful  fc 
the  bishop  or  his  chatieellor  to  convent  tliem,  and  proceed  against  every  ^ 
them  as  conteinncrs  of  tiiis  our  constitution.*' 


(I)    nianir,  750 -7  iS. 
('J)  Ibifl,  I'jrK  'JO\i, 
(:>;   Hmi. 


('I )  When  pnrisb  ro^ittew  are  •ilmict 
a^  evidiMice.  ride  Steph(.*ns  OD  Nin  IVft 

\5'jl.  tit.   EviDENCL. 
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REQUEST  (LETTERS  OF).  (1) 

Skof.  S3  Hen.  8.  c.  9.  —  ObliffatioH  of  the  Court  of  Archee  to  receive  Utters  ofrequeet^ 
Jmdgmemi  of  Sir  George  Lee  in  Butlcr  ▼.  Dolbgn  — Cautes  which  may  he  brought  in 
the  dioeeean  court  of  the  province  —  Letters  of  requeet  ordinarily  lie  to  the  Court 
where  the  appeal  lies  —  Arches  Court  has  an  original  jurisdiction  in  suits  for 
tmUraetion  of  legacy  —  Letters  of  request  tranemissible  to  Scotiand — Authority  of 
bishop  under  the  Church  Discipline  Act  —  Causes  of  church  rate  —  Letters  of  request 
offinrtd  by  two  icdesidsticcd  judges  conjointly  —  Letters  of  request  from  biehop's  com- 
missary,  to  what  court  to  be  directed  —  Where  proceedings  haxe  been  instituted  by  proxy 

—  Bejtction  of  letters  of  request  for  want  of  jurisdiction  —  Commissary  of  Buckingham 

—  Judge  of  the  Arches  would  probably  refuse  letters  of  request  from  the  Consistory  of 
London^  or  the  Court  of  the  Dean  and  Chapter  of  St.  PauPs —  Court  of  Arches  no 
omtAorUy  to  cite  originally  except  in  the  eases  specified  in  stat,  23  Hen.  8.  c.  9 — Judgment 
of  Sir  George  Lee  in  Huohcst.  HsaiE&T — In  rROccsDma  on  Lxttsrs  or  Rxqokst, 

IT   »  gUrriCISNT  TO   KXUIBIT  THSM   ON    MOTION,   IT   MOT   BEING    MXCESSART  lO   TLXAD 
TBXM. 

Ij  Stat  2S  Hen.  8.  c.9.  no  person  is  to  be  cited  to  appear  in  any  court  Stat.  23  Hen. 

of  the  diocese  or  peculiar  jurisdiction  in  which  the  person  cited  or  **•  *^'  ^* 
imoned  be  inhabiting  or  dwelling  at  the  time  of  the  awarding  or  giving 
of  the  citation  or  summons,  unless  any  bishop,  or  other  inferior  judge, 
ie  request  or  instance  to  the  archbishop  or  bishop,  or  other  superior, 
inary,  or  judge,  to  determine  the  matter  before  him  or  his  substitutes, 

that  only  to  be  done  in  cases  where  the  law,  civil  or  canon,  affirms 
cution  of  such  request  or  instance  of  jurisdiction  to  be  lawful, 
•tat  23  Hen.  8.  c.9.  devolves  upon  the  dean  of  the  Arches  the  power  of  Obligation  of 
epting  letters  of  request  in  matrimonial  suits,  without  the  consent  of  the  ****  Court  of 
ty  proceeded  against;  and  the  dean  of  the  Arches  is  bound  ex  debito  ceive  letters  of 
ituB  to  receive  them.  (2)  request. 

Thus  in  Butler  v.  Doiben  (3)  Sir  George  Lee  writes,  '•!  was  of  opinion,   Judgment  of 
t  the  jurisdiction  of  the  Court  of  Arches  was  now  entirely  settled  by   Sir  George  I-*e 
.23  Hen.  8.  c.9.,  that  the  Arches  is  by  that  statute  empowered  to  take   DoiUn. 
^inal  cognisance,  by  virtue  of  letters  of  request,  of  such  causes  as  the 
1  and  canon  law  allovr^^d  the  inferior  judge  to  devolve  to  the  superior, 
ch  are  those  that  are  called  arduous  causes,  of  which  matrimonial  were 
lys  esteemed  the  chief;  that  the  statute  vested  the  power  of  devolving 
he  judge,  without  mentioning  consent  either  of  the  bishop  or  parties ; 
in  fact,  the  bishop's  consent  was  never  required,  and  that  if  the  parties' 
ent  had  ever  been  deemed  necessary,  there  hurdly  could  be  a  cause 
fenced  here  by  request,  for  the  defendant  almost  constantly  desires  as 
ST  opportunities  of  appealing  as  possible  for  delay.     As  to  the  discretion 
bis  Court,  whether  it  shall  accept  or  refuse  letters  of  request  when 
ted  by  a  proper  judge,  the  delegates  held  in  the  case  of  Pelling  {Dr.) 


>  FidentMt.  23  lien.  8.  c.  9.     Stcphen&'  (2)  Jones  ▼.  Jones,  Hob.  185.     Jones  r, 

itiwtical  Statutes,  130—136.  and  the  Boyrr,  2  Brownl.  27. 

•  therein;    et  ante,  tit.  Brawling  and  (3)  2  Lee  (Sir  G.),  312. 

Iva  —  Prockss. 
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RsQiruT  V.  Whiston  ( 1 ),  that  the  dean  of  the  Arches  was  bound  to  receive  them 

(  FTTKai  or;.  ^^  debito  justitiaj ;  but  that  it  was  in  the  discretion  of  the  inferior  judge, 
Judgment  of  whether  he  Mouid  grant  them.  In  this  case  the  party  appeared  under  a 
in  B^Url.  protestation  against  the  citation  ;  first,  because  the  request  was  irregalaiijr 
DuBftn.  made  jointly  by  two  judges ;  and  secondly,  because  the  father  had  no  inte- 

rest to  commence  the  suit.     The  first  point  only  had  been  argued ;  it  «ti 
clear  she  must  be  subject,  either  to  the  jurisdiction  where  she  last  hid  a 
domicile,  or  to  that  where  she  was  locally  present ;  for  to  say  she  matt 
follow  the  forum  of  her  husband  was  begging  the  question,  when  the  poiat 
in  issue  was,  whether  she  had  a  husband  or  not ;  whichever  of  the  tvo 
judges  had  not  the  jurisdiction,  his  act  in  joining  in  the  request  was  merelj 
void,  for  he  could  not  devolve  a  jurisdiction  which  he  had  not ;  and  in  this 
case  I  thought  she  was  subject  to  the  jurisdiction  of  the  chancellor  of 
London,  notwithstanding  she  was  locally  present  in  that  diocese  by  darance; 
for  the  statute  says,  that  no  person  shall  be  cited  out  of  the  diocese  or 
peculiar  jurisdiction,  where  the  person  cited  shall  be  inhabiting  and  dwell* 
ing  at  the  time  of  awarding  or  going  forth  of  the  citation  or  summons,  aod 
therefore,  she  being  inhabiting  and  dwelling  in  the  Fleet  at  the  time  tbe 
letters  of  request  were  granted,  and  the  citation  issued,  might  have  bees 
cited  by  the  chancellor  of  Loudon ;  and  I  thought,  that  notwithstandiiig 
the  durance,  she  was  citable  whera  she  was  inhabiting  pursuant  to  tbe 
statute,  and  great  would  be  the  mischief,  if  a  person  by  being  in  cii«- 
tody  was  privileged  against  being  cited  to  do  j  ustice ;  persons  often  coa- 
tinucd  in  prison  for  debt  for  many  years,  and  had  no  other  habitadoo. 
I  therefore  pronounced  for  the  jurisdiction  of  the  Arches  Court,  by  virtoe 
of  the  joint  letters  of  request." 
Caiiftct  which         It  has  been  said  that  the  Arches  Court  may  take  original  cognisance  by 
iiTtli  d*''°"        letters  of  request,  of  all  causes  which  may  be  brought  in  the  diocesan  coirt 
court  of  the        of  the  province.     The  nature  of  tliesc  remains  to  be  explained.    In  anr 
proTince.  ^^3^  where  a  diocesan  court  within  the  province  has  a  jurisdiction  oi'er  tbe 

parties,  the  plaintiff  may  apply  to  the  judge  of  such  court  for  letters  of  reqoeit, 

in  order  that  the  cause  may  be  instituted  in  the  Court  of  Arches;  and  wben 

the  judge  of  the  court  below  has  consented  to  sign  such  letters,  and  tb^ 

have   been  accepted  by  the  judge  of  the  Arches,  a  decree  issues  under 

his  seal,  calling  upon  the  defendant  to  answer  to  the  plaintiff  in  the  nu^ 

instituted  against  him.  (2) 

Inters  of  Mr.  Rogers  states  (3)  that  letters  of  request  ordinarily  lie  where  tbe 

rcqipt  ordi-       apjieal  lies  ;  the  judge  who  signs  tiiem  by  so  doing  waiving  or  remitting  bb 

the  court  o^^'"  court,  which  is  all  he  can  do,  and  the  jurisdiction  which  at  on« 

whvrc  the  attaches,  is  that  of  the  appellate  court.     So  that  the  inferior  ordinary  most 

oppca    ic%         niake  request  or  instance  of  jurisdiction  to  that  judge,  into  whoM  court 

the  cause  might  have  btien  appealed  to  in  the  first  instance,  had  he  bimfdf 
proceeded  in  it. 
Arches  Couit         The  Arches  Court  has  original  jurisdiction  (4)  in  suits  for  subtracOOB 

(1)  1  Com.  IfJf).      Gih«.oi»'H  Coilfx,  1007.  Court  has  no  jurisdiction  to  delenBiae  ik' 

(*J)  n  liurii's  K.  I.,  hy  I'hillimore,  \i'2-l.  alluvancc  to  be  made  for  the  maintcoiV 

(S)  Kcclcs.  L:iw,  79()'.  and  education  of  minors.     Fktit.BJ^ 

(4)    Oriffinal  jurUUictton  :—  'flic  .\rchci  2  Lee  (^ Sir  G.),  UO. 
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•f  Ipgacy,  where  the  will  is  proved  in  the  Prerogative  Court  of  Canter-  R«qu«t 

V  ,  V  (  Lrrrciit  or). 

fury.  (1) 


In  King  v.  Gordon  (2\  at  the  instance  of  the  promoter  of  the  suit,  who  was  hw  an  original 

.  ereditor,  letters  of  request  were  decreed  to  the  commissaries  for  probates,  J^.^^  for*iub^ 

re.  in  Scotland,  to  cite  the  next  of  kin  who  resided  in  Scotland,  to  appear  traction  of 

.nd  accept  administration,  or  show  cause,  &c.     The  commissaries  accepted  '«fi>'^y* 

he  letters  of  request,  cited  the  parties  personally,  and  returned  a  regular  and  Letters  of  re- 

>roper  certificate  of  the  service,  but  the  next  of  kin  not  appearing,  adminis-  ^^^^  to"scoIu*" 

ration  was  decreed  to  the  creditor.  land. 

Stat  3  &  4  Vict.  c.  86.  empowers  the  bishop  in  all  cases  to  send  the  cause  Authority  of 

)y  letters  of  request  to  the  superior  court,  and  if  he  be  patron  of  the  pre-  J*i!*ru""v*' 

erment  of  the  accused  clergyman,  he  is  compelled  to  do  so;  but  there  Discipline  Act. 
loes  not  seem  to  be  in  such  statute  any  provision  for  a  case  where  the 
archbishop  is  himself  both  patron  of  the  preferment  and  ordinary  of  the 
larty  accused.  (3) 

Causes  of  church  rate  may  be  removed  by  letters  of  request  from  the  Causes  of 

nmmissary  of  the  bishop  to  the  Court  of  Arches.  (4)  church  rate. 

Letters  of  request  offered  by  two  ecclesiastical  judges  conjointly,  are  not  Inters  of  re- 
invalid  on  that  account  (5) ;    and  joint  letters  of  request  from  the  chan-  3"*-**^  ofTercd 

i)v  two  eccitsi* 

eellor  of  London,  and  the  commissary  of  Buckinghamshire,   have  been  astical  judges 
leeepted  quatenus,(6)  conjointly. 

"Letters  of  request '*  from  a  bishop's  "commissary"  go  in  the  same  Letters  of  re- 
course  with  the  *'  appeal  ;*'  that  is,  not  to  the  "  diocesan,''  but  to  the  metro-  bishoirsTcom- 
politan  court,  the  Court  of  Arches,  (7)  misaary  to 

In  a  suit  of  divorce  (8),  by  reason  of  adulter}*,  instituted  by  the  hus-  ^^^  di^'^ted. 
band  against  the  wife,  and  which  came,  by  letters  of  request,  from  the  -where  i)ro- 
£piscopal    Consistorial  Court  of  Bath    and  WelU;;  it  appeared  that  the  ceedingshavo 
pfoxy,  which  the  husband  (who  was  on  service  in  India)  had  executed,  was  {***"  instituted 
fir  the  commencement  of  proceedings  in  the   Consistorial  Court  of  the 
Bishop  of  Exeter  (in  which  diocese  Mrs.  Hawkes  was  residing  at  the  time 
ostructions  for  the  proxy  were  transmitted  from  this  country) ;  these  facts 
'ere  mentioned  to  the  Court,  in  order  to  take  its  opinion  on  the  validity  of 
^e  proceedings,  when   it   was  stated  by  the   proctor  for  Major  Hawkes, 
^^t^  at  the  period  of  their  commencement,  Mrs.  Hawkrs  was  living  within 
•>*  jurisdiction  from  whence  the  letters  of  request  issued. 

To  which  the  Court  observed :  "  Under  the  circumstances,  and  on  an 
affidavit  that  the  residence  of  the  wife  was  changed  before  this  suit  was 
"••tituted,  the  Court  will  hold  the  proxy  sufficient.  It  may,  however,  be 
'dvisable  for  the  proctor  of  the  husband  to  send  out  to  India  for  a  fresh 
^thority,  which  may  arrive  before  I  am  called  upon  to  sign  the  sentence ; 
^t  if  it  should  not,  I  shall  hold  that  the  proxy,  which  has  been  exhibited, 
»  valid." 


(1)  Ude   Kcclesidhtical   CommiMioners*  (5)  Sutler  v,  Dolbem,   2    Lee  (Sir  G.\ 
••port.  Feb.  15.  1832.  p.  1 1.  312. 

(2)  2  I^(Sir  G  ).  139.  (6)  Ibid.  265.      Maddy's    Eccles.    Dig. 

(3)  Stcplieiu*     Ecclesiastical      Statutes  183. 

^a                                         •  (7)   Burgoynes.  Free,  2  Add.  405. 

H)  Nawet  V.  PdhU,  2  Curt.  473.      Stc-  (fi)  Hawkes  v.  Ilatckes,  1  liagg.  191. 
'^^«tts*  Ecclesiastical  Statutes,  133.  in  mot. 
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Rkqi;est  Letters  of  request  from  the  rector  of  Lincoln  College,  in  the  UDivenitr 

.  ''"''*'  .  o^  Oxford,  were  n  jected,  there  being  no  sufficient  proof  that  he  was  entitled 
lU'jection  of  to  e&ercise  jurisdiction  in  the  parish  of  Long  Coombe  within  the  diocese  of 
letlem  of  re-         Oxford.  ( 1 ) 

quMt  for  want  t  n  i»  *     r^ 

of  juriiuliction.        Letters  of  request  from  the  commissary  of  Buckingham,  go  to  the  Court 

Cominitmary  of  of  Arches  and  not  to  the  chancellor  of  Lincoln.  (2) 

Buckingham.  The  judge   of  the  Arches  would   probably  refuse  to  accept  letters  of 

Judpc  of  the  request  from  the  Consistory  of  London,  or  the  Court  of  the  Dean  and  Chapter 

prollJSjTrrflle  ^^  ^^  ^*"^'*  ^^  ^^  Westminster,  as  the  reasons  therein  alleged,  viz.  •*the 

letters  of  le-  better  assistance  they  can  there  have  of  advocates  and  proctors^"  wouU  be 

cllSrtor'JJ  if °  inapplicable.  (3) 

London,  or  the       ^^  Hughes  v.  Herbert  (4-)    it  appeared,  that  on  the  20th  June,  1745 

Court  of  the  William  Herbert  brought  a  suit  in  the  Consistory  of  St.  David's  agtisit 

(liaptcr^of  St.  Margaret  Williams,  then  Hughes,  for  restitution  of  conjugal  rights ;  the  foit 

Paul*!.  depended  there  till  the  27th  of  May,  1746,  when  sentence  was  given,  that  they 

Court  of  were  husband  and  wife,  and  she  was  decreed  to  cohabit  with  Lim;  but  she 

t^M^rity  todu"  ^^^  *^"^^  married  one  Hughes.     On  the  7th  of  February,  1756,  she  cited 

orij;tnally  ez-  William  Herbert  into  the  Court  of  Arches,  to  show  cause  why  all  the 

cept  in  the         proceedings  in  the  suit  at  St  David's  should  not  be  declared  void,  becawe 
cases  KpcGified       ,     .         ,  .      ,  ,  .. 

in  Stat  23  Hen.  dunng  that  suit  she  was  a  minor,  and  was  not  cited  to  appear  by  a  guardito, 

"•  ^'  ^-  and  did  not  appear  by  one.     It  was  insisted,  that  the  Court  bad  not  jari8di^ 

tion,  and  that  the  parties  had  appeared  under  protect  It  was  also  objecteti* 
that  this  was  an  original  cause  of  complaint,  and  not  an  appeal,  and  tbrre- 
fore,  by  stat.  23  Hen.  S.  c.  9.,  the  Court  was  restrained  from  citing  Her- 
bert out  of  his  diocese,  unless  in  some  of  the  five  cases  excepted  in  fuch 
statute ;  but  that  this  case  did  not  fall  under  any  of  those  exceptions, 
/udgmcntof  Upon  these  facts  Sir  George  Lee  writes,  "  I  was  clearly  of  opinion  that 

inNuahftv^^^  ^^"^  ^'^  "^'  *"  appeal,  and  if  it  was,  it  i^as  void,  because  not  interpo«eil 
Herbert.  within   fifteen   days  after  the  sentence ;   that  I   had  no  authority  to  cite 

originally,  except  in  the  cases  specified  in  stat.  23  Hen.  8.  C.9.,  of  which 
this  is  not  one ;  that  tlie  case  of  Dovghty  and  Newell  (5)  was  in  point,  and 
in  all  the  cases  I  knew  of,  where  querelas  had  been  brought  in  this  cour* 
the  jurisdiction  was  first  founded  by  an  appeal  brought  in  due  time;  anil  1 
believed  there  was  not  one  case  to  the  contrary,  for  whatever  the  can«> 
law  may  say  concerning  bringing  of  querelas  before  the  superior  judge,  th** 
Court  is  now  restrained  by  the  statute  of  Hen.  8.  1  therefore  pronounce 
that  Herbert  was  improperly  cited,  and  dismissed  him,  and  said  that  Hugb^ 
might  bring  a  querela  in  the  Court  of  St.  David's,  and  if  it  was  rejecu?d 
there,  she  might  appeal  tlKTefrom  to  this  court  as  a  grievance;  and  lo  '< 
was  held  in  Collins  v.  Addison.  (6) 

"  I  cited  the  followinjj  cases,  in  every  one  of  which  the  jurisdiction  of  tltf 
Arches  was  first  founded   by  appeals,  and  then  qua?relas  nuUitatis  wen? 
brought.     June  2G.  lT2i-,  Palmer  and  Jachman  v.  Hicks  and  Lydslouti 
Arches,  171^6,  Lomax  \,  Lomax;  Mich.  By-day,  1726,  W€irren  x.  Culmi 
Dcrlcgates,  December  9.  17'M,   Rushworth  v.  Mason  and  others;  Ea^' 
Term,  Miiy  15.   17r.9,   Jluwhins  and   Sumoji  v.  Mag;    Arches*  4  ^**' 

(\)  rose  V.  Lee,  :j  Phil.  .lOn.  (J)  o  i^^^  (Sir  G.),28r. 

(M)    Tnj/'or  V.  Morley,  1  Curt.  4^  1.  (5)  Arches,  4  Scs^  Hilary,  1713. 

(.5 1  :i  Hi'.rn's  E.  L.  by  I*l)i!liinMri',  221.  (fi)   Arches  J»nc,  1719. 

IN  nitt. 


RESIDENCPl  120* 

nS,  Doughty  v.  Netvelly  in  which  case  this  point  was  expressly  Rbquert 

J  „  (  Lkttkrs  or). 

td. — 

seeding  on  letters  of  request,  it  is  sufficient  to  exhibit  them  on  In  proceeding 
t  not  being  necessary  to  plead  them(l):     thus,  in  Bolton  v.  ^^^j^j**^ 
)y  which  was  a  proceeding  in  prohibition,  for  that  the  dean  of  sufficient  to 
»  had  cited  a  party  out  of  the  diocese  of  Worcester.    On  the  day  exhibit  them  on 
ig  cause  against  the  rule  nisi  for  a  prohibition,  the  plaintiff,  in  the  y^^xig  necessary 
lowed  letters  of  request  from  the  Bishop  of  Worcester :  it  was  to  plead  them, 
that  such  matter  ought  not  to  come  on  upon  motion,  but  ought  to 
d,  because  the  statute  provides,  that  they  shall  only  be  admitted 
s  civil  and  canon  law  doth  allow ;  and  therefore  it  was  a  matter 
be  argued,  that  the  Court  may  be  informed  by  civilians,  whether 
Hows  it  or  not ;  but  both  the  Courts  of  King's  Bench  and  £x- 
leld,  that  it  was  enough  for  the  party  to  exhibit  his  letters  of 
1  motion  without  putting  him  to  plead. 


RESIDENCE.  (3) 


lALLY,  pp.  1206,  1207. 

ilr  ofttat.  1  ^  2  VicU  c.  103. —  Vicar* s  oath  relating  to  residence  abolished  —  TVo 
icee  not  to  be  held  together,  unites  within  ten  milee  of  each  other — Houses  purchased 
wemors  of  Queen  Annexe  Bounty  to  be  deemed  residences  —  Vicar  or  perpetual 
e  may  reside  in  rectory  house  —  Computation  of  time. 


tS    FOR    NON-RESIDENCE,    pp.  1207 — 1209. 

I  persons  exempt  from  penalties  for  non-residence  —  Privileges  for  temporary  nam- 
emce  —  Performance  of  cathedral  duties^  ^c.  may  be  amounted  as  residence  under 
im  restrictions  —  Exemptions  and  partial  exem^Uions  from  the  penalties  of  noii- 
enee  —  Stat,  57  Geo.  3.  c.  99.  «>.  1 1.  |r  13.  —  Incumbent  not  liable  to  penalty  for 
xsidemce  while  a  tenant  occupies  adversely. 


;e  for  Non-residence,  pp.  1209 — 122L 

etfor  non-residenee  on  incumbent  if  he  had  not  a  licence  or  exemption,  unless  he  be 
tnt  on  another  benefice  —  Judgment  of  Sir  Herbert  Jenner  Fust  in  Bluck  v, 
KHAM  upon  the  construction  of  stat.  1  |r  2  Vict.  c.  106.  s.  32.  —  Whether  the 
ience  and  Pluralities  Act  has  been  partly  repealed  by  the  Church  Discipline  Act  — 
ment  of  Dr.  Lushington  in  Bluck  (Clerk)  ▼.  Kackham  —  Licence  to  reside 
9f  the  usual  house,  if  unfit  —  Every  petition  for  licence  for  non-residence  to  be 
riHng,  and  to  state  certain  particulars  —  liishop  may  grant  licences  for  non- 
ence  in  certain  enumerated  cases  —  Appeal  to  archbishop  in  case  of  refusal  — - 
ates  not  enumerated  bishops  may  grant  Ueences  to  reside  out  of  limits  of  bene- 
subject  to  allowance  by  archbishop  —  By  whom  licences  may  be  granted  while 
is  vacant  —  Duration  of  licences  —  Fee  for  licence — Licences  not  to  be  void  by  the 
I  or  removal  of  the  grantor —  Licences  may  be  revoked —  Copies  of  licences  or  re- 
icma  to  be  filed  in  the  registry  of  the  diocese,  and  a  list  kept  for  inspection,  and 
s  transmitted  to  churchwardens,  and  publicly  read  at  the  first  visitation  —  Xu/  of 
^e»  allowed  by  the  archbishop,  or  granted  in  his  own  diocese,  to  be  annually  trans- 


T*s  Ecclea.  Lav,  789.  (3)   Vide  tit.   Dilapidations  —  Skquf.s- 

V.  225.  TRATION. 
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mitied  to  the  gueen  i»  eouneU,  who  may  revoke  licemeet,  ^[-^  Lieemee,  aithattph  rttoki 
to  be  deemed  valid  between  the  grant  and  the  revocation  —  Ineumbentt  to  muawer  fav- 
tioHS  transmitted  to  them  6y  the  bishop  —  Annm^  return  to  be  made  to  fftc  fotem  n 
eonneil,  of  residents  and  non'retidents,  ^. 

4.  Penalties  for,  and  Effect  of,  Non-residekce,  pp.  1221 — 1825. 


Residence  may  be  en/orred  by  monition^  or  the  living  sequester^  —  Appeal  agaimsi 
tration  to  the  archbishop  —  Incumbent  returning  to  residence  on  momitiom  te  p«f  Ik 
eotts  —  Incumbent  returning  to  residence  on  monition^  but  again  lAoemtimg  A^MJf 
within  twelve  months,  the  bishop  can,  without  further  monition,  sequester  —  Reasons  Jk 
remitting  penalties  for  non^residence  of  a  certain  amount  to  be  transsnitted  te  the  9«m 
tM  council  —  Benefice  continuing  so  sequestrated  one  year^  or  being  twite  so  eeqmsstnkt 
within  two  years,  to  become  void —  Recovery  of  penalties  against  spiritwai  iwiwi  — 
Recovery  of  fees,  9fc. — Recovery  of  penalties  against  laymen  or  unbeneficed 
Application  of  penalties — Penalties  not  recoverabls  for  more  Ma»  one  year» 


GXKXEALLT.  1.    GENERALLY.  (1 ) 

The  law  (2)  respecting  clerical  residence,  with  the  exception  of  a  fewtrinal 

exemptions,  under  stat.  57  Geo.  3.  c  99.  (3),  is  embodied  in  stat  1  h  2\let 

c.  106. ;  and  the  previous  statutes  upon  the  subject  have  been  repealed. 

Principle  of  ^^^^  principle  of  stat.  1  &  2  Vict.  c.  106.  is,  that  beneficed  clergymen  ibaD 

cut  1  &  2  Vict   reside  upon  their  benefices,  or  if  they  have  two  benefices,  they  most  reiide 

^       '  upon  one  of  such  benefices. 

Viear't  oath  ^t  was  requisite  by  the  canonical  law,  to  take  an  oath  of  residence,  bat 

relating  to  re-     by  stat.  1  &  2  Vict  c.  106.  s.  61.  no  oath  shall  be  required  of,  or  taken  bj, 
lifthed^  ^"y  vicar  in  relation  to  residence  on  his  vicarage.  (4') 


(1)  Vide  Stephens'  EcclesiaMical  Sta- 
tutes, I8:JG— 1885.  Stot.  13  Eliz.  c.  20. 
Sut.  2  &  t)  Vict.  c.  49.  Stat  4  &  5  Vict, 
c.  39.  ss.  9,  10.  23,  &  24.  Sut  3  &  4  Vict 
c.  60.  s.  21.  Stat  3  &  4  Vict  c.  8G.  s.  2. 
Sut.  3  &  4  Vict  c.  1 1 3.  s.  34. 

The  principal  decisions  in  the  com- 
mon law  courts  relative  to  residence,  pre- 
viously to  the  enactment  of  stat.  1  &  2  Vict, 
c.  106.  are,  SliU  v.  CWrriityf,  Forrest,  117. 
Vaux  V.  Vidians  {Clerk),  4  B.  ft  Ad.  525. 
Balls  q.t,  V.  Atwooii{CUrk),  1  Ilcn.  Black. 
546.  Whitehead  v.  Wynn,  5  M.  &  S.  427. 
2Chitt420.  Hynne  v.  Rudd  (Clerk),  5 
Taunt.  629.  Wright  q.  t,  v.  Lloyd  (  Clrrk), 
ibid.  306.  Wright  v.  I^gpe  (  Clerk},  6  ibid. 
48.      Cut  heart  {CUrk)  V.   Hardy  {in  error), 

2  M.  Si  8.534.    Leigh  q.  t.  v.  kent{D.D  ), 

3  T.  K.'362.  Reran  q.t.  v.  Williams,  WM, 
635.  Wright  v.  Flamank  (  Clerk),  6  Taunt 
52.  Scammell  q.  t.  v.  Willett  (  C/erk),  3  Esp. 
N.  P.  C.  29.  Jenkinson  v.  Thomas,  4  T.  U. 
iida.  Firtchrr  v.  Dickenson,  2  Black.  (Sir 
W.),  906.  Doed,  Crisp  v.  Barber,  2  T. 
It.  749.  W'jnn  v.  Smithies,  6  Taunt  198. 
Wynn  v.  Kay,  5  ibid.  843.  Bagshaw  v. 
Bassley,  4  T.  R.  78. 

(2)  Fur  providing;  churchyards  and  glcbe*-^ 
vide  stat.  43  Cmo,  3.  c.  108.,  amended  by 
ktat  51   Geo.  3.  c.  1 15. 

For  the  i't  chancre  of  parsonage  houses  and 
gli*l»e  lands  by  spiritual  persons,  vidr  star* 
55  Geo.  ',i.  c.  147., amended  by  stnt.  .'i6  Gi>o. 


3.  c  52.  ;  stat.  I  Geo.  4.  c.  6^  stat.  6  Gia 

4.  c.  8.,  stat  7  Geo.  4.  c.  66.,  sUt  l43 
Vict  c.  23.,  sUt  2&  3 Vict  c.  49.,  &»»*•* 
&  4  Vict.  cc.  20.  &  60. 

For  more  effectually  pronsotia;  «■• 
dence  by  providing  benefice  houic^  e^ 
ride  stat  5  Geo.  4.  c.  89.,  atot  7G«»- 
4.  c.  66.,  sut  1  &  2  Vict  cc.  SI  *  «^ 
stat  1  &  2  Vict  c.  106.,  stat  2  AS  Vict 
c.  49.  S5.14.&17.,  8tat3&  4\'ieLC.lll. 
&  sut  5  &  6  Vict.  c.  26. 

(3  )  Vidt  post,  1 208.  Sut  57  Geft  3.  e. » 
ss.  11.  &  13. 

(4)  Residence .— Tlic  ancient  cleTittlli» 
as  to  residence,  and  its  restoratioo  bv  thi 
Council  of  Trent  have  been  dcwribcd  fcj 
Van  Espen,  (Jus  Canon,  pt  1. 1  It  ^ 
Personis,)  in  the  following  language:  "V 
htl  adeo  vocation!  dericali  oppoaitun*  nihil 
ecclesiflc  magis  probrosum  et  laicb  KaBdil^ 
sum  esse  quam  otioum  ac  ineitein  clcris*' 
rum  vitam  ratione  et  ciperieotia  oonpcrtB' 
est  Hinc  jam  pridem  iollicita  fiiil  ecd** 
ne  quis  in  clerum  asMimeretur  niuccftok** 
ascriberetur,  ubi  functionibut  oraiBi  ■" 
convenientibus  occuparetur  et  vitam  ckn* 
dignam  iastitueret.  Diteiplioam  haacM' 
none  sexto  concilii  chalccdoncnsii  piuhH* 
scd  temporum  injuria  pene  collapM»» '•' 
stauraUm  volens  Sy nodus  Tridcntini  tfhi- 
rcndo  vestigtis  dicti  concilii  ttatuit  at  ^^ 
luH  in  postcrum  ordinatur  qui  iUi  tiiW* 
aut  pio  loco  pro  cujus  nects»itatc  «rt  •*•• 
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No  spiritual  person  holding  any  benefice  can  accept  and  take  to  hol?^  Gienkkallt. 


th«rewith  any  other  benefice,  unless  it  be  situate  within  the  distance  of  ten  Sut.  1  &  2 

statute  miles  from  the  first-mentioned  benefice.  Vict,  c.ioc.  1.3. 

Where  the  governors  of  the  Bounty  of  Queen  Anne  are  possessed,  by  not  to  be  held 

way  of  benefaction  or  donation  to  poor  benefices,  of  houses  not  situate  together,  un- 

within  the  parishes  or  places  wherein  such  benefices  lie,  but  so  near  thereto  ^^^^  eLh" 

■8  to  be  sufficiently  convenient  and  suitable  for  the  residence  of  the  offi-  other. 

ciating  ministers  thereof,  such  houses,  having  been  previously  approved  Stat  l  &  2 

by  the  bishop  of  the  diocese,  by  writing  under  his  hand  and  seal  duly  re-  ^  34  35  ^'^ 

gistered  in  the  registry  of  the  diocese,  are  to  be  deemed  houses  of  residence  &  121. 

belonging  to  such  benefices.  ( 1 )  dl^b^"' 

In  all  cases  of  rectories  having  vicarages  endowed  or  perpetual  curacies,  yemors  of 
the  residence  of  the  vicar  or  perpetual  curate  in  the  rectory  house  of  such  Q"**"  Anne's 
benefice  is  to  be  deemed  a  legal  residence ;  provided  that  the  house  belong-  aeemed  rest- 
ing to  the  vicarage  or  perpetual  curacy  be  kept  in  proper  repair  to  the  dences. 
satisfaction  of  the  bishop  of  the  diocese.  (2)  Vicar  or  per- 

Respecting  the  principle  by  which  the  computation  of  time  is  to  be  reck-  SMv*reSde*in 

oned,  the  year  is  to  be  deemed  to  commence  on  the  first  day  of  January,  rectory  house, 

and  be  reckoned  therefrom  to  the  thirty-first  day  of  December,  both  in-  Computation 

elusive.  °^  *""«• 

And  the  months  are  to  be  taken  to  be  calendar  months,  except  in  any 
case  in  which  any  month  or  months  are  to  be  made  up  of  different  periods 
less  than  a  month,  and  in  every  such  case  thirty  days  is  to  be  deemed  a 
month.  (3) 


2.  Excuses  for  Non-residence.  Excuses  tom, 

NON-RKSI- 


DKNCS. 
Sut  1  &  S 


By  Stat  \  &  2  Vict.  c.  106.  s.37.  no  spiritual  person,  being  head  mler  of 
aoy  college  or  hall  within  either  of  the  universities  of  Oxford  or  Cambridge,   Vict.c.'los. 
or  being  warden  of  the  university  of  Durham,  or  being  head  master  of  s.37. 
Eton,  Winchester,  or  Westminster  School,  or  principal  or  any  professor  of  cxemDt  S»m"* 
the  East  India  College,  having  been  appointed  such  principal  or  professor  penalties  for 
before   August   14.  1838,  and    not    having   respectively  more  than   one  non  residence, 
benefice  with  cure  of  souls,  will  be  liable  to  any  of  the  penalties  or  for- 
feitures in  the  act  contained  for  or  on  account  of  non-residence  on  any 
benefice. 

By  Stat.  1  &  2  Vict.  c.  106.  s.  38.  no   dean  of  any  cathedral  or  colle-   Stat.  1  &  2 
giate  church,   during   such   time    as  he    shall  reside   upon    his   deanery,   ^'5J*  ^'  *®^' 
and  no  spiritual  person  having  or  holding  any  professorship  or  any  public   Privileges  for 
readership    in   either    of  the  universities,  while   actually   resident  within  temporary  non- 
the  precincts  of  the  university,  and  reading  lectures  therein  (provided  that         ^* 
a  certificate  under  the  hand  of  the  vice-chancellor  or  warden  of  the  uni- 
versity^ stating  the  fact  of  such  residence,  and  of  the  due   performance 
of  such  duties,  shall  be  transmitted  to  the  bishop  of  the  diocese  wherein 


dilate  assumitur  non  adscribatur  ubi  %\iis  (1)  S.  3-1. 

hmgitor   muneribus   ncc   incertis   vaj^etur  (2)  S.  35. 

Mdtbus."     Se«s.  23.  cap.  16.  I>e  Retid.  (3)  6«.  I'.O,  121. 
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ExcuiEs  roE 
NoN-Bni- 

DENCB. 


Stat.  1  &  2 
VicL  c.  106. 
1.  S9. 

Performance 
of  cathedral 
duties,  &c.  may 
be  accounted  as 
residence  un- 
der certain  re- 
strictions. 


Slat.  l&S  Vict, 
c.  IOC.  ».  <0. 
KzKMrrioNs 

A  WD    PAKTIAr. 

EiEMmoxs 

PROM  THE 
rBMALTIBS  or 
NON-BBSI- 
•*«KCB. 


the  benefice  held  by  such  spiritual  person  is  situate  within  six  weeks  after 
the  thirty-first  day  of  December  in  each  year) ;  no  spiritual  person  serving 
as   chaplain    of  the   queen,   or    the    queen   dowager,   or   of  any  of  the 
queen*s  children,  brethren,  or  sisters,  during  so  long  as  he  shall  actoally 
attend  in  the  discharge  of  his  duty :  no  chaplain  of  any  archlnshop  or 
bishop,  whilst  actually   attending  in  the  discharge  of  his  duty   as  sack 
chaplain  ;  no  spiritual  person  actually  serving  as  chaplain  of  the  House  of 
Commons,  or  as  clerk  of  the  queen's  closet,  or  as  a  deputy  clerk  thereol^ 
while  any  such  person  shall  be  actually  attending  and  performing  the  fnoe- 
tions  of  his  office ;  no  spiritual  person  serving  as  chancellor  or  vicar  general 
or  commissary  of  any  diocese,  whilst  exercising  the  duties  of  his  oflSoe ;  or 
as  archdeacon,  while  upon  his  visitation,  or  otherwise  engaged  in  the  exer- 
cise of  his  archidiaconal  functions;  or  as  dean  or  subdcan,  or  priest  or 
reader,  in  any  of  the  queen*s  chapels  at  St  James's  or  Whitehall,  or  as 
reader  in  the  queen's  private  chapels  at  Windsor  or  elsewhere,  or  as  preacher 
in  any  of  the  inns  of  court,  or  at  the  Rolls,  whilst  actually  performing  tbe 
duty  of  any  such  office  respectively  ;  no  spiritual  person,  being  provost  of 
Eton  College,  or  warden  of  Winchester  College,  or  master  of  the  Charter 
House,  or  principal  of  St.  David's  College,  or  principal  of  King's  College, 
London,  during  the  time  for  which  he  may  be  required  to  reside  and  thiU 
actually  reside  therein  respectively  —  shall  be  liable  to  any  of  the  penalties  or 
forfeitures  in  the  act  for  or  on  account  of  non-residence  on  any  benefice  &r 
the  time  in  any  year  during  which  he  shall  be  so  resident,  engaged,  or 
performing  duties,  but  every  such  spiritual  person  shall,  with   respect  to 
residence  on  a  benefice  under  the  act  be  entitled  to  account  the  time  io  nj 
year  during  which  he  shall  be  so  resident,  as  if  he  had  legally  resided  during 
the  same  time  on  some  other  benefice. 

By  Stat.  1  &  2  Vict.  c.  106.  s.  39.  any  spiritual  person  being  prebondarr, 
canon,  priest,  vicar,  vicar  choral,  or  minor  canon  in  any  cathedral  or  colle- 
giate church,  or  being  a  fellow  of  Eton  or  Winchester,  who  shall  reside 
and  perform  the  duties  of  such  office  during  the  period  required  by  the 
charter  or  statutes,  can  account  such  residence  as  if  he  had  resided  on  Mine 
benefice;  but  no  such  spiritual  person  can  be  absent  from  any  benefice 
on  account  of  such  residence  and  performance  of  duty  for  more  than  fin 
months  together  in  any  one  year,  including  the  time  of  such  residence  od 
his  prebend, canonry,  vicarage,  or  fellowship;  and  any  spiritual  person  hold- 
ing any  such  office,  in  which  the  year  for  the  purposes  of  residence  is 
accounted  to  coinmr-ncc  at  any  other  period  than  the  1st  of  January,  lod 
who  may  keep  the  periods  of  residence  required  for  two  successive  vein 
at  such  cathedral  or  collegiate  church  or  college,  in  whole  or  in  put, 
between  the  1st  of  January  and  the  31st  of  December  in  any  one  year,  ai 
account  such  residence,  although  exceeding  five  months  in  the  year,  ai 
reckoned  from  the  1st  of  January  to  the  31st  of  December,  as  if  be  hid 
resided  on  some  benefice. 

By  Stat.  1  &  2  Vict.  c.  106.  s.  40.  every  spiritual  person  being  in  poss^sma 
of  any  benefice  on  August  ll*.  1S38,  and  entitled  by  the  law  prcvionslrii 
fcrce  to  exemption  from  residence,  or  to  apply  for  a  licence  for  bod- 
residence,  shall,  as  to  every  such  benefice,  but  not  as  to  any  after-taken 
benefice,  be  entitled  to  the  same  exemption  from  residence,  and  to  the  sisie 
capacity  of  ajiplying  for  and  obtaining  a  licence  for  non-residence,  and  to 
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the  same  right  of  appeal,  in  case  of  refusal  or  revocation  of  a  licence,  to   Excuses  for 
which  he  was  entitled  before  August  14.  1838;  and  every  bishop  and  other  ,„*^-ce"*" 

person  empowered  before  August  14. 1838,  to  grant  such  licence,  have  had     

their  powers  retained. 

As  existing  rights  to  exemptions  and  licences  arc  preserved  by  stat.  Stat.  57  Geo.  s. 
1  &  2  Vict.  c.  106.  S.40.,  it  may  not  be  inexpedient  to  state,  that  by  stat  c*  d^*  u.U.  & 
57  Geo.  3.  c.  99.  s.  11.  any  spiritual  person  being  dean,  can,  during  such 
time  as  he  shall  reside  upon  his  deanery,  or  being  prebendary  or  canon, 
or  holding  any  other  dignity  or  dignities  in  any  cathedral  or  collegiate 
chnrch  or  churches,  who  shall  reside  any  period  not  exceeding  four  months 
altogether  within  the  year  upon  such  dignity  or  dignities  can  account 
aach  residence  as  if  he  had  legally  resided  on  some  benefice;  but  any 
spiritual  person  having  or  holding  any  prebend,  canonry,  or  dignity  in 
any  cathedral  or  collegiate  church,  in  which  the  year  for  the  purposes  of 
residence  is  accounted  to  commence  at  any  other  period  than  the  1st  of 
January,  and  who  may  keep  the  periods  of  residence  required  for  two 
successive  years  at  such  cathedral  or  collegiate  church,  in  whole  or  in 
part,  between  the  1st  of  January  and  the  Slst  of  December  in  one  year, 
can  account  such  residence,  although  exceeding  four  months  in  the  year, 
as  reckoned  from  the  1st  of  January  to  the  31st  of  December,  as  if  he 
had  legally  resided  on  some  benefice;  and  by  sect.  13.  no  spiritual  person 
appointed  to  any  prebend,  canonry,  or  dignity  in  any  cathedral  or  collegiate 
church,  before  August  14.  1838,  is  to  be  subject  to  any  penalty  or  for- 
feiture for  non-residence  upon  any  benefice  during  the  period  of  his  actually 
residing  upon  such  prebend,  canonry,  or  dignity. 

By  stat.  I  h  2  Vict.  c.  106.  s.60.  no  spiritual  person  will  be  liable  to  any   Sut.  l  &sViet. 
penalty  for  not  residing  in  any  house  of  residence  during  such  time  as  a  **•  ^^*  ■•<*^« 
tenant  shall  continue  adversely  to  occupy  such  house  of  residence,  or  other  occupies  ad- 
building  or  appurtenances  necessary  to  the  occupation  of  the  same.  Tersely. 


3.  Licence  for  Non-residence.   ■  Licekce  to% 

NON-KISI- 

By  stat.  1  &  2  Vict  c.  106.  s.  32.  every  spiritual  person  holding  any  bene-  „      i  jt    v 

fice  must  keep  residence  on   his  benefice,  and  in  the  Iiouse  of  residence  c.  106.  a.  ss. 

(if  any)  belonging  thereto ;  and  if  he,  without  any  such  licence  or  ex-  Penalties  for 

emption,  as   is   in    the  act   allowed   for   that  purpose,  or   unless   he   be  onTncumben? 

resident  at  some  other  benefice  of  which  he  may  be  possessed,  absent  him-  if  he  have  not 

self  from  such  benefice,  or  from  such  house  of  residence,  if  any,  for  any  "^^"^*^  o'  «*- 

J  J    emption,  unless 

period  exceeding  the  space  of  three  months  together,  or  to  be  accounted  he  be  resident 
at  several  times  in  anv  one  year,  he  will,  when  such  absence  shall  exceed  ®"  another  be- 
three  months  and  not  exceed  six  months,  forfeit  one  thinl  part  of  the  an- 
nual value  of  the  benefice  from  which  he  shall  so  absent  himself;  and  when 
such  al)sencc  shall  exceed  six  months  and  not  exceed  eight  months,  one 
half  part  of  such  annual  value ;  and  when  such  absence  shall  exceed  eight 
months,  two  third  parts  of  such  annual  value;  and  when  such  absence  shall 
have  been  for  the  whole  of  the  year,  three  fourth  parts  of  such  annual 
value. 
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LicxNCK  poE  In  Bluck  {Clerk)  v.  Rackham  (1),  which  was  an  appeal  from  the  Con- 

i)c°cE*"'*  Bistorial  Court  of  Norwich,  in  a  proceeding  against  the  Rev.  John  Bluck, 

rector  of  the  parish  of  Walsoken,  at  the  instance  of  Matthew  ^ackhiB, 

to  recover  a  penalty,  under  stat  1  &  2  VicL  c.  106.,  for  non-residenoe  oa 
his  benefice  for  more  than  three  months  and  not  exceeding  six  montbii 
between  the  1st  of  January  and  31st  of  December,  1842. 

The  regular  process  having  issued,  Mr.  Bluck  objected  to  give  in  his 
answer  upon  oath,  as  this  was  a  criminal  proceeding,  and  protested  againit 
the  whole  proceedings  as  null  and  void^  on  the  same  ground,  and  became 
the  proceeding  should  have  been  by  articles  under  the  Church  DiscipliDe 
Act.  (2)  Tlie  protest  as  to  the  nullity  of  the  proceedings  was  overruled; 
and  the  chancellor  of  Norwich,  after  hearing  evidence,  pronounced  that 
the  party  proceeding  had  proved  his  allegation,  and  that  the  forfeiture  of 
one-third  of  the  value  of  his  living  had  been  incurred  by  Mr.  Bluck,  who 
appealed  from  such  sentence  to  the  Arches  Court  of  Canterbury. 
Judgment  of  Upon  such  facts,  Sir  Herbert  Jenner  Fust  observed :  **  If  I  rightly  collected 

Sir  Herbert  xhe  argument  of  the  learned  counsel  for  the  appellant^  the  first  and  prin- 
Bluek  (Clerk)  ^^P^^  ground  upon  which  this  proceeding  is  objected  to  is,  that  it  is,  in  faet,i 
T.  Raekkam,  criminal  proceeding,  and  that,  under  the  Church  Discipline  Act*  all  criminal 
"t^cti  *  *^°'  proceedings  against  ministers  of  the  Church  of  England,  must  now  be  carried 
■ut  1  &  2  Vict,  on  in  the  manner  prescribed  by  that  act ;  that  the  bishop  of  the  diocese  bad 
o.  106.  g.  32.       no  other  authority  to  proceed  than  is  given  by  that  act^  and  that  the  coone 

of  the  proceeding  is  to  be  governed  by  that  act. 

'<  Now  the  first  thing  to  be  ascertained  is,  whether  this  case  is  or  is  sot 
within  the  jurisdiction  of  the  chancellor  of  the  diocese.  The  stat  3  &4 
Vict  c.  86.  s.  23.  directs  that  '  no  criminal  suit  or  proceeding  agaiait  a 
clerk  in  holy  orders  of  the  united  Church  of  England  and  Ireland  for  aar 
offence  against  the  laws  ecclesiastical,  shall  be  instituted  in  any  Eccloi* 
astical  Court  otherwise  than  is  hereinbefore  enacted  and  provided.'  Tbe 
first  question,  therefore,  is,  whether  this  is  or  is  not  a  criminal  proceeding. 
If  it  is,  all  parties  agree  that  it  must  be  according  to  the  enactments  and 
provisions  of  the  act  I  have  referred  to ;  if  it  is  not  a  criminal  proceedinfi 
there  is  nothing  in  that  act  to  prevent  the  bishop  from  entertaining  the  aoiti 
as  he  is  empowered  to  do  under  the  act  \  h2  Vict  c.  106.  The  questioa 
appears^  then,  to  come  to  this:  whether  the  Residence  and  Pluralitief 
hAs^beea  partly  Act  (3)  is  or  is  not  repealed  by  the  Church  Discipline  Act ;  for  if  it  ii 
repealed  by  the  np^  repealed,  then,  by  the  114th  section  of  the  former  act,  the  peuaUj 
ciplioe  Act.        ^'  ^^  ^^-  ^"^'^  ^^^^  ^"^  recovered  in  the  court  of  the  bishop,  and  it  is  cob- 

petent  to  the  bishop  to  proceed  for  the  recovery  of  the  penalty  in  the  coaxt 
of  the  chancellor  of  his  diocese,  and  he  is  not  bound  to  proceed  in  penoo, 
but  may  nominate  a  person  to  sue  for  and  recover  the  penalty.  It  never 
could  b(?  meant  that  this  should  be  a  criminal  proceeding,  and  I  hare  had 
no  authority  cited  to  show,  that  a  proceeding  for  a  penalty  is  a  crimiDiI 
proceeding.  It  is  true  that  the  proceeding  is  under  a  penal  statute,  aad 
that  the  act  is  a  penal  act;  but  it  does  not,  therefore,  follow  that  thisiia 
criminal  suit,  but  it  is  for  the  recovery  of  a  penalty ;  and  it  is  clear  that  it 
was  not  intended  to  be  a  criminal  proceeding.     But  it  is  argued  that  tbefe 


Uliether  the 
Residence  and 
Pluralities  Act 


0)4  Notes  of  Caaos  Ecclesiastical,  H.". 
(2)  Stat.:}  &  4  Vict,  c  R6. 


< .))  Stat.  I  &  •_»  Met.  c.  105. 
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is  evidence  in  the  cause  of  the  admission  of  the  other  party  of  its  being  a  Licxkck  roa 
criminal  proceeding,  because  a  citation  was  taken  out  calling  upon  the  party   pg^^V 


proceeded  against  to  give  in  his  answers ;  that  the  other  party  afterwards 
waived  the  answers,  and  therefore  acknowledged  that  it  was  a  criminal  pro-  sir  ^rbert 
ceeding,  in  which  they  could  not  call  for  answers.  I  can  by  no  means  say,  Jenner  Fust  in 
that  it  is  a  necessary  consequence,  because  the  party  proceeding  waived  the  ^  ^aekham. 
answers,  as  is  often  done  in  civil  proceedings,  that  this  is  a  criminal  pro- 
ceeding; on  the  contrary,  it  is  clear  that  the  party,  on  waiving  the  answers, 
makes  no  such  admission,  as  there  might  be  a  reasonable  doubt  whether  a 
person  sued  for  a  penalty  is  bound  to  answer  in  a  civil  proceeding.  There 
was  a  doubt,  and  waiving  the  answers  is  no  proof  that  the  proceeding  was 
considered  to  be  a  criminal  one.  There  is  nothing  at  all,  I  think,  in  this 
argument  This  is  a  proceeding  to  recover  a  penalty  from  a  party  in  holy 
orders  and  holding  a  benefice ;  but  how  is  it  with  regard  to  persons  not  in 
holy  orders,  and  not  holding  a  benefice?  Why,  by  sect.  117.  all  penalties 
and  forfeitures  incurred  under  the  act  by  persons  not  spiritual,  or  by 
spiritual  persons  not  holding  benefices,  are  to  be  sued  for  and  recovered 
'  by  action  of  debt  in  any  of  her  Majesty's  courts  of  record  at  Westmin- 
ster/ Is  an  action  of  debt  a  criminal  proceeding  against  an  individual  ? 
Under  the  former  Pluralities  and  Residence  Act  ( 1 ),  the  bishop  had  the 
power  to  proceed  for  the  recovery  of  penalties  incurred  by  spiritual  or  lay 
persons,  by  action  of  debt  in  any  of  her  Majesty's  courts  of  record  at 
Westminster. 

**  This  is,  therefore,  no  criminal  proceeding,  or  a  proceeding  which  could 
have  been  carried  on  by  articles  in  the  Ecclesiastical  Court  in  the  shape  of 
a  criminal  proceeding,  the  object  of  which  is  canonical  punishment  for  an 
offence  against  the  ecclesiastical  law.  That  non-residence  is  an  offence 
agunst  the  ecclesiastical  law  there  can  be  no  doubt,  and  under  the  general 
ecclesiastical  law  a  party  may  be  proceeded  against  and  punished  by  eccle- 
siastical censure,  —  by  monition,  suspension,  or  deprivation,  as  may  be 
necessary.  But  a  new  jurisdiction  has  been  created,  and  a  new  power  is 
given  to  the  bishop  to  recover  penalties  in  his  own  court  by  himself  or  by 
a  person  nominated  by  him  for  that  purpose,  and  to  say  that  the  proceed- 
ing could  be  followed  up  by  a  criminal  suit  here,  is  carrying  the  case  beyond 
what  the  words  or  spirit  of  the  act  of  parliament  would  justify. 

**  The  act  provides  for  other  matters  for  which  parties  may  be  punished. 
The  31st  section  enacts,  that  if  any  spiritual  person  shall  trade  or  deal  in 
any  manner  contrary  to  the  provisions  of  the  act,  the  bishop  of  the  diocese 
in  which  such  person  shall  hold  any  preferment,  or  be  licensed,  may  cause 
him  to  be  cited  before  his  chancellor,  who  may,  on  proof  of  such  trading, 
•Qspend  such  spiritual  person,  for  the  first  offence,  one  year ;  for  the  second 
offence,  an  indefinite  time,  and  for  the  third  offence  deprive  him.  Here, 
therefore,  is  a  mode  pointed  out  by  which  a  spiritual  person  may  be  punished 
for  illegal  trading,  and  the  bishop  is  authorised  to  sequester  the  profits  of 
the  preferment.  How  can  he  proceed  by  articles  for  the  purpose  of  punish- 
ing the  party  by  ecclesiastical  censure  ?  I  cannot  conceive  that  it  could 
have  been  the  intention  of  the  legislature  that  this  should  be  a  criminal  pro- 
ceeding, looking  at  the  words  of  the  act  of  parliament,  which  enacts  that  the 

(1)  Stat.  "37  (Joo.  'X  C.9*). 
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LicxNcx  roK      penalties  may  be  <  sued  for  and  recovered  in  the  court  of  the  bishop  ;*  tod 
K**^"''  at  the  31  St  section,  by  which  a  proceeding  for  suspension  and  deprivation  ii 

authorised  in  the  court  of  the  bishop.     It  is  nothing  to  say,  that  the  ptrty 

sT^'Sr^bert  ™*y^  ^®  proceeded  against  under  the  general  law,  and  may  be  punished 
fenner  Fust  in  twice  for  the  same  offence ;  that  is,  that  the  bishop  may  proceed  by 
Bhuk  ( Clerk)  t.  articles  for  non-residence,  under  the  general  law,  and  also  proceed  for  a 

penalty  under  the  1  &  2  Vict.  c.  106.;  it  will  be  time  enough  to  consider 
this  objection  when  such  a  case  takes  place.  The  argument  goes  too  far; 
because  it  is,  as  if  to  say,  that  no  married  clergyman  could  be  proceeded 
against  in  these  courts  by  his  wife  for  separation  by  reason  of  his  adultery, 
because  that  is  a  criminal  proceeding,  and  it  is  an  ecclesiastical  offence  too. 
I  see  no  reason  why  proceedings  for  a  penalty  hhould  not  be  had  in  these 
courts  in  a  civil  form,  which  seems  a  more  convenient  form  than  by  articleiL 
It  never  could  have  been  the  intention  of  the  legislature  to  repeal  the 
1  &  2  Vict  c.  106.  by  the  Church  Discipline  Act. 

**  I  am,  therefore,  of  opinion,  with  respect  to  the  first  objection,  that  it  is 
not  sustainable ;  that  this  is  not  a  criminal  proceeding  obliging  the  party  to 
proceed  under  the  Church  Discipline  Act ;  but  that,  in  fact  and  in  sab- 
stance>  it  is  a  civil  proceeding  for  the  recovery  of  a  penalty,  and  being  a 
civil  proceeding,  it  is  to  be  carried  on,  as  all  other  civil  suits,  by  libel  and 
allegation.     I  am  of  opinion  that,  under  the  1  &  2  Vict.  c.  106.  the  chancel- 
Inr  of  the  diocese  of  Norwich  had  jurisdiction  to  entertain  this  suit,  and 
that  the  proceedings  in  the  suit  were  properly  carried  on  by  libel  and  all^ 
gation,  and  by  the  examination  of  witnesses ;  and  then  the  question  resolrei 
itself  into  this  single  point,  — whether  there  is  sufficient  proof  that  the  putr 
was  absent  from  his  benefice  for  a  period  of  time  exceeding  three  moatk% 
and  not  exceeding  six  months,  from  the  1st  January  to  the  31st  December, 
18*2. 

"  Now  it  should  be,  in  the  first  instance,  proved  that  the  party  suing  was 
properly  appointed  by  the  bishop;  and  his  nomination,  under  the  handami 
seal  of  the  bishop,  to  sue  for  and  recover  the  penalty,  appears  in  the  pro- 
cess :  the  party  is,  therefore,  duly  qualified  to  proceed. 

**  Witnesses  have  been  examined  to  prove  the  institution  and  induction  of 
this  gentleman,  in  February,  18*1.  Other  witnesses  prove  the  fact  that  he 
did  not  reside  in  the  residency  house,  between  the  29th  August  and  the 
31st  December,  184'2. 

'*  It  has  been  contended  that  it  should  have  boen  proved^  not  only  thit 
the  party  did  not  reside  at  the  parsonage  house,  but  that  he  was  not  reri- 
clent  in  the  parish, — that  he  was  not  residing  at  some  lodging  house*  Nov  it 
appears  to  me  that  the  proof  is  sufficient  under  the  32d  section  of  the  act, 
which  enacts  that  *  every  spiritual  person  holding  any  benefice  shall  keep 
residence  on  his  benefice,  and  in  the  house  of  residence  (if  any)  belongiag 
thereto :' — not  *  or,*  but  *  on  his  benefice  and  in  the  hou^^e  of  residence.* 
Then  if  he  was  not  residing  in  the  house  belonging  to  the  benefice,  he  wsf 
not  resident  on  his  benefice,  according  to  the  requisites  of  the  act  of  par- 
liament, which  requires  that  he  shall  reside  in  the  parsonage  house,  others 
wise  he  is  not  resident  on  his  benefice.  The  statute  requires  that  he  shall 
be  resident  in  the  parsonage  house,  and  its  whole  scope  and  intention  is 
that,  if  the  spiritual  person  shall  reside  in  any  other  house  than  the  parsou- 
agc  house,  he  slial!  at  least  keep  it  in  repair,  and  if  he  does  not,  he  is  liaUa 
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io  a  penalty  for  non-residence.     [Curteis.  —  They  do  not  plead  that  there  Licence  foe 
is  a  house  of  residence,  and  in  fact  there  is  not.]     The  citation  is  for  non-  j^^^^m. 


residence  on  his  benefice  for  the  space  of  three  months  and  not  exceeding  — — 

itx  months  without  licence  or  exemption,  and  without  being  resident  on  §;,  Herbert 
ioy  other  benefice.     You  admitted  in  your  argument  that  he  was  not  re-  Jenner  Fust  in 
liding  at  the  residency  house.     [Curteis.  —  The  offence  was  put  on  his  not  ^  *^J^^ 
residing  within  his  benefice,  not  that  he  was  not  residing  at  the  house  of 
residence ;  whereas  the  proof  is  that  he  was  not  residing  in  the  house  only.] 
There  is  the  evidence  of  a  person  who  resided  in  his  house  from  the  29th 
August,  1842,  to  March,  1843.     Others  were  employed  by  the  party  him- 
idf  for  the  purpose  of  protecting  his  premises  during  his  absence.     He  tells 
lome  of  the  witnesses  that  he  was  going  away  to  a  watering-place  for  some 
months,  and  is  met  going  to  Wisbeach  with  luggage.    It  is  proved  that  he 
vat  not  resident  in  the  parish,  as  far  as  it  can  be  proved,  unless  he  was  to 
be  looked  for  in  every  house  in  the  parish.     Is  not  this  suificient  evidence, 
primd  facity  to  prove  non-residence  on  his  benefice  at  the  time  ?     If  the 
party  proceeding  is  to  be  held  to  stricter  proofs  it  would  be  impossible  for 
■ay  one  to  proceed,  and  the  act  would  become  a  nullity.     He  may  be  as 
well  required  to  prove  that  the  party  was  not  resident  on  any  other  benefice, 
or  that  he  was  not  master  or  head  of  any  college  or  hall  at  Oxford  or  Cam- 
bridge, or  warden  of  Durham  College,  or  head  master  of  Eton,  Winchester, 
or  Westminster  School,  or  principal  or  professor  at  the  East  India  College, 
or  chaplain  to  the  Queen  or  House  of  Commons,  or  preacher  at  any  Inn  of 
Court.    Is  it  to  be  shown  that  the  party  is  not  within  any  of  the  exemptions 
before  any  proceeding  can  be  had  under  the  statute  ?     It  would  be  im« 
pottible;  instead  of  one  third  of  the  income,  the  expense  would  swallow  up 
the  whole,  and  no  proceeding  could  be  had  to  recover  a  penalty  if  such 
proof  were  required.     Reference  has  been  made  to  proceedings  under  the 
game  laws,  and  it  is  said  that  it  is  necessary  to  prove  the  want  of  qualifica- 
tion.    Not  at  all.     Mr.  Phillips  (I)  says,  *In  an  action  on  the  game  laws, 
though  the  plaintiff  must  aver,  in  order  to  bring  the  defendant  within  the 
act,  that  he  was  not  duty  qualified,  yet  it  is  not  necessary  to  disprove  his 
qualification  ;  but  it  will  be  for  the  defendant,  if  he  can,  to  prove  himself 
qualified.'     1  am  quite  satisfied  that,  in  this  class  of  cases,  as  well  as  those 
under  the  game  laws,  where  the  facts  are  in   possession  of  the  party  pro- 
ceeded against,  to  enable  him  to  repel  the  charge,  if  a  primd  facie  case  is 
made  out  against  him,  he  is  to  show  that  he  is  within  the  exemption,  or  that 
he  was  actually  resident  within  the  parish,  though  no  house  of  residence 
may  be  provided  for  him,  taking  it  as  a  fact,  as  it  is  said  to  be,  that  no 
bouse  of  residence  is  provided  on  the  living.     There  is  evidence  of  his 
having  said  he  was  going  to  a  watering-place,  of  his  having  been  seen  on 
the  road  in  a  carriage  with  luggage,  and  that  another  person  had  performed 
the  duty  of  the  church.     Surely,  it  cannot  be  said  that  this  is  not  sufficient, 
primd  facie^  to  call  upon  the  party  proceeded  against  to  rebut  the  proof  so 
produced.     I  consider  that  there  is  sufficient  evidence  to  show,  that  he  did 
not  reside  on  his  benefice,  — there  being  no  house  of  residence,  as  I  am  now 
informed,  —  from  the  29th  August,  1842,  to  the  31st  December,  1842,  suf- 
ficient at  least  to  call  upon  the  party  for  his  defence.     But  he  has  made  no 

(1)  On  Evid.  c.  T   •.  4. 
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LiciNCK  roE       defence,  either  by  plea  or  by  interrogatories;  he  appeared  absolutely,  and 

NoN-m 

DKircc. 


os-KtU'  although,  it  is  true^  there  was  a  protest  on  his  part  against  the  nullity  of  the 


proceeding*  that  protest  was  not  followed  up,  for  his  proctor  appeared  and 

S*r  Hubert       P*^}'^^  justice  ;  so  tliat  all  the  proceedings  in  the  court  below  were  withoot 
Jenncr  Fu»t  in  any  protest. 

Bhtek  (Clerk)         u  j^  jg g^id  that  the  proxy  was  not  transmitted  in  the  process ;  bat  in  the 

minutes  of  the  Court  it  is  expressly  recited,  that  his  proctor  exhibited 
proxy,  and  if  the  party  conceived  that  this  was  any  ground  of  objeclionv  he 
should  have  called  for  omissa,  or  given  notice  to  the  other  party  of  his 
intention  to  call  for  the  exhibition  of  the  proxy,  and  the  other  party  might 
have  had  a  monition. 

**  On  the  whole,  1  am  of  opinion  that  the  judge  in  the  court  below  did 
right  in  pronouncing  that  the  party  had  incurred  the  forfeiture  of  one 
third  of  the  annual  value  of  his  benefice,  and,  accordingly*  I  affirm  his 
sentence. 

**  The  value  of  the  one  third  of  the  income  is  another  considenUion. 
That  must  be  ascertained  in  the  court  below,  by  reference  to  the  registrv; 
I  cannot  ascertain  the  value.  The  sentence  of  this  Court  is,  to  pronouooe 
against  the  appeal,  to  affirm  the  sentence  appealed  from,  to  remit  the  cauic^ 
and  condemn  the  appellant  in  the  costs  of  the  appeal." 
Judgnentof  This  judgment  was  appealed  from  before  the  Judicial  Committee  of  the 

Dr.  Li»hing-  Privy  Council  (1),  when  Dr.  Lushington  observed,  "The  cause  is  nor 
( Clerk)  V,  Rack-  brought  up  by  appeal  to  this  court,  and  various  objections  have  beentakfi 
^"^  to  the  legality  of  the  proceedings,  and  it  is  contended,  that  the  whole  of 

the  proceedings  are  illegal,  and,  consequently,  that  the  sentence  must^  be 
reversed,  and  the  party  proceeded  against  dismissed. 

^  The  leading  objection  is  founded  upon  the  construction  which  tbe 
appellant's  counsel  contend  ought  to  be  put  upon  the  provisions  of  tiie 
3  &4  Vict.  c.  86.  called  the  Clergy  Discipline  Act.  It  is  said,  that  the 
present  proceeding  is  a  criminal  proceeding  within  the  meaning  of  thit 
statute,  and  that  by  the  23d  section  of  that  act,  no  criminal  proceeding  oo 
be  prosecuted  against  a  clergyman  in  any  Consistorial  Court,  but  that  the 
proceedings  must  be  in  the  form  and  manner  prescribed  by  the  act  The 
words  of  the  23d  section  are,  *  No  criminal  suit  or  proceeding  against  i 
clerk  in  holy  orders  of  the  united  Church  of  England  and  Ireland,  forur 
offence  against  the  laws  ecclesiastical,  shall  be  instituted  in  any  £cci^ 
siastieal  Court,  otherwise  than  is  hereinbefore  enacted  or  provided/ 

^'  Now  what  is  a  criminal  suit  or  proceeding  against  a  clerk  in  u 
Ecclesiastical  Court  for  an  ecclesiastical  offence?  We  apprehend  that  the 
meaning  of  this  expression  has  been  long  and  universally  settled,  and  tbit 
the  presumption  of  law  is,  that  the  legislature  used  it,  in  its  accustottd 
meaning. 

*'  A  criminal  suit  is  distinguished  in  the  Ecclesiastical  Courts  from  a 
civil  proceeding  in  its  very  commencement,  and  in  most  essential  ptf* 
ticulars.  1.  A  criminal  suit  commences  by  obtainin<^  the  permission  ofdM 
judge  to  promote  his  office,  and  the  party  gives  bond  to  the  judge  to  keep 
him  harmless.  2.  The  citation  expressly  calls  upon  the  party  cited  to 
answer  to  articles  touching  his  soufs  health,  and  the  lawful  correction  of 

(1 )  Bliick  V.  Ixackham,  -1  Notes  of  Cases  Ecclesiastical,  534. 
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tia  manners,  ftc.  3.  Tlie  suit  b  by  articles,  aud  not  allegation  or  libel,  and  1 
Must  be  conducted  with  a  strictness  peculiar  to  tliis  mode  o(  proceeding.  ^ 
"This  well-known  pioceedlng, — and  there  is  no  other  criminal  suit  - 
•r  proceeding  known  to  the  ecclesiastical  law,  —  ia  the  criminal  suit  in-  j 
tended  by  the  23d  section.  t< 

■*  Then,  is  the  pri^sent  proceeding,  under  the  I  &  2  Vict,  c  106m  a  ( 
trimioal  proceeding  according  to  the  usual  acceptation  of  tbe  term?  It 
does  not  resemble  a  criminal  proceeding,  according  to  that  acceptation  of 
llic  term,  in  any  one  of  the  essejitial  particulars  which  have  been  staled; 
on  the  contrary,  the  citation,  and  the  allegatiun,  and  all  that  has  been  done, 
are  in  tbe  form  well  known  iu  those  courts  as  the  civil  form. 

"  If  this  be  so,  then,  as  the  Clergy  Discipline  Act  contemplates  only 
eriminal  proceedings,  known  as  such,  the  carrying  on  the  present  suit  is  not 
jrabibited  by  this  act  of  parliament. 

''  But  tbe  objection  has  been  put  into  another  form.  It  was  argued,  and 
most  truly  said,  that  the  present  suit  was  ia  the  civil  form,  but  that  the 
■tgect  was  to  punish  ;  and  that,  thererore,  tbe  object  being  punishment,  the 
tnljt  furm  of  proceeding  was  the  criminal  form  of  proceeiling,  and  that  the 
adoption  of  the  civil  form  was  contrary  to  law.and  therefore  the  whole  was 
k  nullity.  If  the  criminal  form  was  the  only  legal  form  of  proceeding 
■nder  the  statute  1  &  2  Vict,  c.  106.,  then  the  inference  will  be  true ;  but 
Unt  question  depends  upon  the  construction  to  be  put  upon  that  BtatutCi 
and  the  practice  of  Ecclesiastical  Courts. 

"  It  must  be  admitted  that  non-residence  is  an  ecclesiastical  offence,  and 

that,  before  the  passing  of  any  of  the   modern  statutes,  a  non-residenl 

incumbent  might  bo  prosecuted  in  the  criminal  form  in  any  proper  Eccle- 

•iuUcal  Court,  and  might  have  been  punished  by  suspension  or  deprivation, 

Wnot  by  the  imposition  of  any  fine  or  penalty.    In  order  more  effectually 

to  Kcure  rendence.  the  ancient  remedy  by  criminal  proceedings  in  the 

Ecclesiastical  Court  being  found  insuflicient,  the  legislature,  following  the 

nantple  of  former  acts,  by  the  act  of  1  &  2  Vict.  c.  106.,   has  imposed 

*enaiD  penalties.     These  penalties  are  imposed  by  the  32d  section  of  that 

_*»tutc,  and  the  mode  of  recovery  is  regulated  by  the  114th  section.     Now 

:fc  the  words  of  the  statute  import  an  intention  of  the  legislature  that  the 

jtoiaJties  should  be  sued  for  in  the  criminal  or  the  civil  form  ?     The  1 14lh 

'tion  enacts,  '  That  all  penalties  and  forfeitures  which  shall  be  incurred 

•^^ier  this  act  by  any  spiritual  person  holding  a  benefice  shall  and  may  bo 

tl  for  and  recovered  in  the  court  of  the  liishop  of  the  diocosc  in  which 

■h  benefice  is  situate,  and  by  some  person  duly  authorised  for  tliat  pur- 

•***«  by  such  bishop,  by  writing  under  his  hand  and  seal,  and  in  no  other 

*^art,  and  by  or  at  the  instance  of  no  olh^er  person  whatever.'     Now  it 

^Pfiears  to  their  lordships,  that  ibe  words  'suing'  and  'recovering'  are 

'^holly  inapplicable  to  the  well-known  criminal  form  ;  had  it  been  intended 

*•*  require  the  criminal  form,  surely  the  expressions  would  have  been  wholly 

^^Herent;    power  would  have    been   given  to  promote  the   office  of  the 

PIge,  and  power  to  the  judge  to  affis  the  penalty.  Not  only  does  not 
«  section  contain  any  wonts  importing  that  the  criminal  form  should  be 
opted,  but  the  whole  practice  of  the  Ecclesiastical  Courl«  has  been  to  the 
ntrary.  There  is  no  instance  that  their  lordships  have  been  apprised  of, 
which  penalties  have  been  sued  for  in  the  criminal  form,  or  any  forfeiture 
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LicEKcx  FOR      of  money  decreed.    On  the  other  hand,  though,  from  the  limited  jurisdic- 
tion of  these  courts,  there  cannot  be  many  classes  of  cases;,  yet  we  find 
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the  proceedings  to  recover  tithes,  under  the  statute  2  &  3  Edw.  6.,  where 

double  the  value  in  addition  is  given  by  way  of  penalty,  and  to  be 
recovered  before  the  ecclesiastical  judge,  according  to  ecclesiastical  law, 
have  always  been  in  the  civil  form. 

*'  For  these  reasons,  their  lordsliipsare  of  opinion  that  the  civil  form  vas 
properly  adopted  in  this  case. 

<*  Then,  if  the  civil  form  was  properly  adopted,  all  the  incidents  to  it 
must  necessarily  follow."  (1) 
Sutl&2  Vict.  By  Stat.  1  &  2  Vict.  c.  106.  s.  33.  any  bishop  can,  upon  application  io 
Licence  to  re-  writing  by  any  spiritual  person  holding  any  benefice  within  his  diocese 
side  out  of  the  whereon  there  shall  be  no  house  or  no  fit  house  of  residence,  by  liceDce 
uRual  house,  if    under  his  hand  and  seal,  (but  which  must  be  registered  in  the  registry 

of  the  diocese,)  permit  him  to  reside  in  some  fit  and  convenient  house, 
although  not  belonging  to  the  benefice,  (the  house  being  particulariy  de- 
scribed and  specified  in  the  licence),  and  for  a  certain  time  not  esceeding 
the  period  by  the  act  limited,  and  can  from  time  to  time,  as  he  may  think 
fit,  renew  the  licence  ;  and  every  such  house  will  be  a  legal  house  of  rmh 
dence  for  the  specified  time  to  all  intents  and  purposes ;  but  no  licenee  u 
to  be  granted  to  reside  in  any  house  unless  it  be  within  three  miles  of  tbe 
church  or  chapel  of  the  benefice,  nor  in  case  the  church  or  chapel  be  inasr 
city,  or  market,  or  borough  town,  unless  the  house  be  within  two  miles  of 
the  church  or  chapel. 

Sutl&2Vict.  ^y  ^^^^*  ^  ^^  ^'^c^'  ^*  ^0^«  S.42.  every  spiritual  person  applying  for  a 
e.  106. 1.  42.  licence  for  non-residence  must  present  to  the  bishop  a  petition  signed  hf 
Every  petition  jjjnjggjf  q^  by  some  person  approved  by  the  bishop,  and  state  therrii 
non-residence  whether  such  spiritual  person  intends  to  perform  the  duty  of  his  benefice 
to  be  in  writ-  j^  person,  and  in  that  case  where  and  at  what  distance  from  the  chnrefc 
fcUte'^ruin  ^^  chapel  of  such  benefice  he  intends  to  reside  ;  and  if  he  intend  to  emplof 
particulars.         a  curate  the  petition  must  state  what  salary  he  proposes  to  give  to  fsch 

curate,  and  whether  the  curate  proposes  to  reside  or  not  to  reside  io  tbe 
parish  in  which  such  benefice  is  situate ;  and  if  the  curate  intend  to  reaAt 
therein,  then  whether  in  the  house  of  residence  belonging  to  the  benefice 
or  in  some  and  what  other  house,  and  if  he  do  not  intend  to  reside  intk 
parish,  then  such  petition  must  state  at  what  distance  therefrom,  and  tf 
what  place,  such  curate  intends  to  reside,  and  whether  he  serves  aor 
other  and  what  parish  as  incumbent  or  curate,  or  has  any  and  vh> 
cathedral  preferment,  and  any  and  what  benefice,  or  officiates  in  any  otbtf 
and  what  churcli  or  chapel:  and  the  petition  must  also  state  the  annoal 
value  and  the  population  of  the  benefice  in  respect  of  which  any  licence ftf 
non-residence  shall  be  applied  for,  and  the  number  of  churches  or  chipek 
if  more  than  one,  upon  the  benefice,  and  the  date  of  the  admission  of  t^ 
spiritual  person  to  the  benefice ;  but  the  bishop  cannot  grant  any  nA 
licence,  unless  the  petition  contain  a  statement  of  the  foregoing  particuian: 
and  ev(?ry  petition  must  be  filed  in  the  registry  of  the  diocese  by  the  rrp*' 
trar  thereof,  and  he  open  to  inspection,  and  copies  thereof  made,  vitiitbe 
leave  in  writing  of  the  bishop. 

(1)    Vide  ante,  \0G^.  tit.  Pkoiiiiition. 
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nj-  R(at.  I  &  2  Vict.  c.  106.  s.  43.  the  bishop,  upon  such  petition  being 
preMnted  to  liiin,  and  upon  such  pi-oof*  being  adduced  as  lo  any  facts  stated 
iu  it  as  he  may  think  necessary,  can  grant,  in  sucii  casts  as  arc  thereinafter 
tnunerated,  a  licence  in  writing  under  liia  hand  Ibr  such  spiritual  peraou  to 
■"Uidc  out  of  tiie  proper  house  of  residence  of  Ids  benefice,  or  out  of  the 
limits  of  his  benefice,  or  out  of  the  limits  prescribed  by  the  act,  for  the  pur- 
pose of  exempting  him  from  any  pecuniary  penalty  in  respect  of  non- 
Ksidencc  thereon  ;  which  licence  mtist  esprpss  the  t^use  of  granting  the 
nme  ;  (that  is  to  say,)  to  any  spiritual  person  who  shall  be  prevented  from 
nsidtngin  the  proper  house  of  residence  or  within  the  limits  of  such  bene- 
fice, or  within  the  limits  prescribed  by  the  act,  by  any  incapacity  of  mind 
or  body  ;  and  aiao,  for  a  period  not  exceeding  six  nionlhs,  to  any  spiritual 
person  on  account  uf  the  dangerous  illness  of  his  wife  or  child  making  part 
of  bis  family,  and  residiug  with  him  as  such  i  but  that  no  such  licence  on 
■ccount  nf  the  illness  of  a  wife  or  child  shall  be  renewed,  save  with  the 
allowance  of  the  archbishop  [)f  the  province  previoustly  signified  under  bis 
band  in  pursuance  of  a  recommendation  in  writing  from  the  bishop,  setting 
fortli  the  circumstances,  proofs,  and  reasons  which  induce  him  to  make  such 
recommendation ;  and  also  to  any  spiritual  person  having  or  holding  any 
benefice  wherein  there  shall  be  no  house  of  residence  (1),  or  where  the 
house  of  residence  «hall  be  unfit  for  the  residence  of  such  spiritual  person, 
iucb  unfitness  not  being  occasioned  by  his  negligence,  default,  or  other 
iQuconduct,  and  that  he  has  kept  such  house  of  residence,  if  any,  and  the 
buildings  belonging  thereto,  in  good  and  sufficient  repair  and  condition 
to  the  satisfaction  of  the  bishop,  and  a  certificate  under  the  hand  of 
1*0  neighbouring  incumbents,  countersigned  by  the  rural  dean,  if  an}-, 
tbit  no  house  convenient  for  the  residence  of  such  spiritual  person  can 
l>e  obtained  within  the  parish,  or  within  the  limits  preiicribed  by  the  act, 
U'ing  first  produced  lo  the  bishop;  and  the  bishop  can  also  grant  to 
Wy  spiritual  person  holding  any  benefice,  and  occupying  in  the  same  parish 
"If  mansion  or  messuage  whereof  he  shall  be  the  owner,  a  licence  to  reside 
»  such  mansion  or  messuage,  such  spiritual  person  keeping  the  house  of 
and  other  buildings  belonging  thereto  in  good  and  sufficient  repair 
cgndition.  and  producing  to  the  bishop  proof  lo  bis  satisfaction  at  the 
■e  of  granting  every  such  licence  of  such  good  and  sufficient  repair  and 

;  provided,  that  any  such  spiritual  person,  within  on^  month  after  Apiical  lomh. 
two]  of  any  such  licence,  may  appeal  to  the  archbishop  of  the  province,  '■"'"'p  '»  =«« 
lo  na  confirm  such  refusal,  or  direct  the  bishop  to  grant  a  licence  under 

©y  rtat,  1  &  2  Vict,  c  106.  8.i+,  any  bishop  can,  in  any  case  not  therein,  sum  &9  Vict 

^•V)ro   mumeratcil,  in  which  be   shall  think  it  espe<lient,  grant  to  any  e.  106.  s.44, 

H*»ritoal    person  holding  any    benefice   within    his  diocese    a  licence  to  (.m'lJI^t'eJ 

""^idc  out  of  the  limits  of  his  benefice ;  provided  that  in  every  such  case,  blsho|is  nny 

5  nature  and  special  circumstances  thereof,  and  the  reasons  that  have  K™"  h™"'" 

Anccd  the  bi»hop  to  grant  such  licence,    be   forthwith  transmitted  to  Uiniti  of  b«iw-' 
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Licence  foe       the  archbishop  of  the  province,  who  must  forthwith  proceed  therein  is 

NoK-Er 

DBKCI. 


oN-EBsi-  thereinafter  provided   in   cases  of  appeal,   and   allow   or  disallow   soeh 


fiee»  subject  to 


licence  in  the  whole  or  in  part,  or  make  anj  alteration  therein,  as  to  the 
aUowimcrby"  p6"od  for  which  the  same  may  have  been  granted  or  otherwise ;  and  no 
the  archbUhop.  such  licence  will  be  valid  unless  it  have  been  so  allowed,  and  the  allov- 

ancc  signified  by  the  signing  thereof  by  the  archbishop  ;  but  it  will  not  be 
necessary  in  the  licence  to  specify  the  cause  of  granting  the  same. 
Stat  1&2  Vict  By  Stat  1  &  2  Vict  c,  106.  s.  45.,  during  the  vacancy  of  any  see  the 
By  whom  li-  power  of  granting  licences  of  non-residence  under  the  act,  subject  to  the 
cences  may  be  regulations  therein  contained,  is  to  be  exercised  by  the  guardian  of  the 
EH^  U  Tacant  spiritualities  of  the  diocese ;  or  in  case  the  bishop  of  any  diocese  be  dis- 
&c.  abled  from  exercising  in  person  the  functions  of  his  office,  such  power  is 

to  be  exercised  by  the  persons  lawfully  empowered  to  exercise  his  gencnl 

juris<liction  in  the  diocese ;  but  no  licence  granted  by  any  other  than  the 

bishop  will  be  valid,  until  the  archbishop  of  the  province  has  signified  Us 

approbation  of  the  licence  by  signing  the  same. 

Suti&2Vict       By  Stat  1  &2  Vict  c.  106.  s.46.  no    licence  for  non- residence  gianted 

Duration  of       ^"^^r  the  act,  or  under  stat  57  Geo.  3.  c.  99.  is  to  continue  in  force  after 

licences.  the  thirty-first  day  of  December  in  the  year  next  after  the  year  in  which 

such  licence  shall  have  been  or  shall  be  granted. 
Stat  i&s  Vict       By  Stat  1  &  2  Vict.  c.  106.  8.47.  every  person  obtaining  any  licence  of 

C.10G.  S.47.  non-residence  must  pay  for  it  to  the  secretary  or  officer  of  the  bishoh 
ree  for  licence.  ,  ...  #.  i  .i«.  i     ^ 

or  other  person  granting  it,  the  sum  of  ten  shiUnigs,  over  and  aboie 

the  stamp  duty  chargeable  thereon,  and  no  mora,  and  also  the  sum  of  thice 

shillings,  and  no  more,  to  the  registrar  of  the  diocese,  and  also  pay  the  warn 

of  live  shillings  to  the  secretary  of  the  archbishop,  when  the  licence  luf 

been  signed  by  the  archbishop. 

Stat  I  & 2  Vict       By  stat.  1  &  2  Vict  c.  106.  s.  IS.  no  licence  of  non-residence  is  tobeeone 

Licences  i^t  to  ^°*^  ^^  ^^*^  death  or  removal  of  the  l)ishop  granting  the  same,  but  to  reniifl 

be  Toid  by  the    valid,  notwithstanding  any  such  death  or  removal,  unless  revoked  as  then* 

*****ld%"h        '"af^er  mentioned. 

grantor.  ^V  ^^&^«  1  &  2  Vict  c.  106.  8. 4-9.  any  archbishop  or  bishop  who  shall  have 

Stat  I  & 'J  Vict  granted  any  licence  of  non-residence,  or  his  successor,  after  having  givn 
c.  I0f».  s.  -19.  the  incumbent  sufficient  opportunity  of  showing  reason  to  the  contnir, 
bo  rc\^dLed.        ^^"  *"  *"}'  ^^^  "*  which  there  may  appear  to  such  archbishop  or  bifliop 

good  cause  for  revoking  the  same  ( 1 ),  by  an  instrument  in  writing  Qodfr 
his  hand,  revoke  any  such  licence ;  but  the  incumbent  can,   within  OM 
month  after  service  upon  him  of  such  revocation,  if  by  a  bishop,  appeal  to 
the  archhislihop  of  the  province,  who  can  confirm  or  annul  the  same. 
Stat  1  &2  Vict        By  stat  1  &  2  Vict.  c.  106.  s.  50.  every  bishop  who  shall  grant  or  reroke 

c.  106.  s.  50.  ,  licence  of  non-residence  under  the  act,  is  required,  witliin  one  montk 

Copies  of  li-  -^  -        ,    ,.  *  J. 

cences  or  re-       after  the  grant  or  revocation  of  such  hcence,  to  cause  a  copy  of  every  men 

vocations  to  be  Hci^nce  or  revocation  to  be  filed  in  the  registry  of  his  diocese;  and  ■■ 

civtryofthc  alphabetical  list  of  such    licences  and  revocations  is  to  be  made  out  by 

cliocesc,  and  a  the  n»gi*;trar  of  the  dioeese,  and  entered  in  a  book,  and  kept  for  the  in^pe*" 

1^  kept  for  111-  jj^jji  ^^p  .^U  p,.,.j.,jj,^   in)()n  pavnu-nt  of  thrcf?  sliillin^rs,  and  no  more;  andi 

•ilKCtMll  ;    Unii  I'll.  f*    '  » 

c.i;»1l's  tiMiis-       V"l>y  of  ivcry  sucli  lii'enee,  and  a  slatenunt  in  \vri;i:ig  of  the  ground*  o« 

(i;   Viile  B'yg^haw  v.  no^y  (  Ckrh),  4  T.  11.  78. 
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ezemptioDy  is  to  be  transmitted  by  the  spiritual  person  to  whom  such  licence  Licxkce  for 

shall  have  been  granted,  or  who  may  be  exempted   from  residence,  to  dexcV*"^" 
the  churchwardens  or  chapelwardens  of  the  parish  or  place  to  which  the 


tame  relates,  within  one  month  after  the  grant  of  such  licence,  or  of  his  "?*"*^  *° 

,  .  J  *.  churchwar- 

taking  advantage  of  such  exemption,  as  the  case  may  be ;  and  ever}'  bishop  dens  and  pub- 
revoking  any  such  licence,  shall  cause  a  copy  of  such  revocation  to  be  l"?ly  read  «t  the 
transmitted,  within  one  month  after  the  revocation  thereof,  to  the  church- 
wardens or  chapelwardens  of  the  parish  or  place  to  which  it  relates ;  which 
eopies  of  licence  revocation,  and  statement  of  exemption,  shall  be  by  such 
ehttrchwardens  or  chapelwardens  deposited  in  the  parish  chest,  and  be 
produced  by  them,  and  publicly  read  by  the  registrar  or  other  officer, 
at  the  visitation  of  the  ecclesiastical  district  within  which  such  benefice 
shall  be  locally  situate,  next  succeeding  the  receipt  thereof;  and  every 
spiritual  person  who  neglects  to  transmit  a  copy  of  such  licence  or  state- 
ment of  exemption,  will  lose  all  benefit  of  the  licence,  and  until  he  shall 
have  transmitted  such  statement,  will  not  be  entitled  to  the  benefit 
of. the  exemption;  provided,  that  in  case  the  archbishop  of  the  province 
shall  on  appeal  to  him  annul  the  revocation  of  any  licence,  the  bishop 
by  whom  the  revocation  shall  have  been  made,  shall  immediately  on  re- 
ceiving notice  from  the  archbishop  that  he  has  annulled  the  same,  order,  by 
writing  under  his  hand,  that  the  copies  of  the  revocation  be  forthwith  with- 
drawn from  the  registry  and  parish  chest,  and  that  the  same  be  not  pro- 
duced and  read  at  the  visitation,  and  that  the  revocation  be  erased  from 
the  list  of  revocations  in  the  registry;  which  order  will  be  binding  on 
the  registrar  and  churchwardens  respectively  to  whom  it  shall  be  addressed. 

By  Stat.  1  &  2  Vict.  c.  106.  s.  51.  every  archbishop  who  in  his  own  diocese   Stat,  l  &  2 
grants  any  licence  of  non-residence,  or  who  may  approve  and  allow  any   ^^^  c.  loc. 
such  licence  in  any  case  not  enumerated  in  the  act,  or  any  renewal  of  a   List  of  licences 
licence  in  the  case  of  the  dangerous  illness  of  the  wife  or  child  of  any  spiri-  allowed  by  the 
tual  person,  is  annually  in  the  month  of  January  to  transmit  to  her  Majesty  wanted  i°n  his 
in  council  a  list  of  all  licences  or  renewals  so  granted  or  allowed  by  sucli  own  diocese,  to 
archbishop  respectively  in  the  year  ending  on  the  last  day  of  December  ^  ^*^"«ed  to 
preceding  such  month  of  January,  and  in  every  such  list  to  specify  the  the  queen  in 
reasons  which    have    induced  him  to  grant   or   allow    each    licence   or  council,  who 
renewal,  together  with  the  reasons  transmitted  to  him  by  the  bishops  for  cences,  &c. 
granting  or  recommending  each  licence  in  their  respective  dioceses ;    and 
her  Majesty  in  council  can  revoke  and  annul  any  licence ;    and  transmit 
the  order  to  the  archbishop  who  shall  have  granted  the  licence  or   re- 
newalf  who  shall  thereupon  cause  a  copy  of  the  order  to  be  transmitted 
to  the  bishop  of  the  diocese  in  which  the  licence  shall  have  been  granted ; 
and  who  shall  cause  a  copy  of  the  mandatory  part  of  the  onler  to  be 
filed  in  the  registry  of  the  diocese,  and  a  like  copy  to  be  delivered  to 
the  churchwardens  or  chapelwardens  of  the  parish  or  place  to  which  the 
same  relates,  in  manner  thereinbefore  directed  as  to  revocation  of  licences  ; 
and  every  such  archbishop  is  to  cause  a  copy  of  the  mandatory  ])art  of 
every  order  made  in  relation  to  any  licence  granted  by  him  in    his  own 
diocese  to  be  in   like  manner  filed   in  the  registry  of  liis  dioce^r,  and 
a  like  copy  also  to  be  delivered  to  the  churchwardens  or  eliapolwardons  of 
the  parish  or   place  to  which  the  licence   shall  relate  in   niauuer  before 
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mentioned  ;  provided  that  after  the  licence  shall  have  been  so  revoked  b^ 
her  Majesty,  [the  same,  in  all  questions  that  shall  have  arisen  or  may  there- 
after arise  touching  the  non-residence  of  the  spiritual  person  to  whom  the 
same  shall  have  been  granted,  between  the  time  at  which  the  lame  was 
granted  or  approved  and  allowed  and  the  time  of  the  revocation  thereof 
being  so  filed  in  the  registry,  shall  be  deemed  valid. 

By  Stat.  1  &  2  Vict.  c.  106.  s.  52.  each  bishop  is  required  to  transmit, 
some  time  in  the  month  of  January  in  each  year,  to  every  spiritual  person 
holding  any  benefice  within  his  diocese  or  jurisdiction,  the  questions  con- 
tained in  the  first  schedule  to  the  act,  for  the  purpose  of  better  enabling  the 
several  bishops  to  make  the  returns  thereinafter  mentioned;  and  eveij 
s]f)iritual  person  to  whom  the  questions  shall  be  so  transmitted  shall,  withia 
three  weeks  from  tlie  day  on  which  the  same  shall  be  delivered  to  him,  or  to 
the  officiating  minister  of  the  benefice  for  the  time  being,  make  and  transmit 
to  the  bishop  full  and  specific  answers  thereto,  the  answers  being  signed  by 
the  spiritual  person.  (1) 


(1 )  The  following  arc  the  questions  to  be 
annually  transmitted  by  each  bishop  to  every 
spiritual  person  holding  any  benefice  within 
his  diocese  or  jurisdiction,  and  to  whicli  re- 
ference lias  l)eeu  made  in  tlie  foregoing  sec- 
tion :  — . 

"  1.  What  is  the  name  of  your  benefice? 

"  *2.   In  what  county  ? 

**  3.  Name  of  incumbent,  and  date  of  ad- 
inbsion  ? 

"4.  Is  there  a  glebe  house  belonging  to 
vour  benefice? 

"  5.  AVcre  you  resident  in  tlie  glebe  house, 
or,  there  being  no  glebe  house,  or  none  fit 
for  vour  residence,  wore  vou  resident  in  anv 
and  what  hoiiNe  appointed  by  the  bishop  in 
his  licence,  during  the  last  year,  for  the  term 
prescribed  by  law  ? 

"(j.  lielng  non-resident,  were  you  perform- 
ing the  duties  of  your  parish  for  the  said 
tmie?  If  so,  state  where  you  resided,  and 
at  what  distance  from  the  church  or  chapel. 

"  7.  Were  you  in  the  last  year  servin;^ 
any  other  eluirch  or  eliapel  in  tiie  nei;;h- 
bourhood  ns  inciiiiilK.>nt  ?  If  so,  state  tlie 
iiaKie  thereof,  nnd  the  distance  from  the 
above-named  church  or  eha])el ;  and  %vhen 
and  tor  how  lon'^  vou  servcil  the  s^iine. 

*'8.  Wore  vou  serving  anv  other  church 
or  chapel  in  the  neighbourhood  as  curate? 
Ifso,^tnte  the  name  thereof,  :ir.d  the  dis- 
tance from  your  own  church  or  chnpel ; 
and  when  and  fjr  how  long  you  £^>rved  the 
sinie. 

*'  H.  What  are  the  ■»er\ices  in  vour  church? 

m 

Is  a  sermon  or  lecture  given  at  every  or 
w}4ie]i  of  such  servitvs? 

"  1(>.  Were  these  services  duly  performed 
1  I'it  ye.4r?     If  not,  for  what  reason? 

*•  11.  Wlial  are  the  services  in  your  clia- 
pjl  or  clnpels  i:'any  ?  Is  a  sermon  or  lec- 
luii.'  ir'A-.:i  at  e-.cry  or  wliich  of  sueh  ser- 
vices 

•■  IJ.  Vi\t»'  ti.eso  service  i  duly  performed 
last  \e:ir  .'     i:'  ii>»t.  for  wl;at  reason  ? 

**  1:;.  Have  \ou  a:iy  assistant  curate  or 


curates  ?  If  so,  state  his  or  their  naniM  { 
also  whether  he  or  they  is  or  are  lieeoKd. 
and  the  amount  of  his  or  their  stipend  or 
respective  stipends. 

"  ]  4.  If  you  were  oon-resident,  were  joo 
so  by  licence  ? 

**  15.  If  non-resident  by  licence,  state  the 
ground  of  licence,  and  tlie  time  wbea  it  will 
expire. 

" }  6,   If  non-resident   without 
were  you  so  by  exemption  ? 

"  1 7.  If  non-resident  by  exemption, 
the  ground  of  exemption,  and  whether 
exemption  was  claimed  for  tlic  whole  ynr, 
or  during  what  part  thereofl 

'*  18.  If  you  were  non-resident,  and  did 
not  perform  the  duties  of  your  bencficCi 
what  ecchsiastieal  duties,  if  any,  were  yoa 
I>erfurming,  and  where  do  you  now  rasidr? 

**  OesERVE. — The  foregoing  questions sie 
to  be  answered  by  every  incumbent,  «h^ 
ther  resident  or  not. 

**  Further  qucMont  to  hr  aniwtrtd^  im  a^ 
Hon  to  ihr  Jhrrtjoing,  in  cofc  tAc  lacsaM 

be  non'TChit/ent, 

**  1 9.   What  is  the  name  of  your  curate? 

*•  *J0.   Does  he  reside  in  the  glebe  hontt? 

'*  'Jl.  Does  he  pay  any  and  what  lenltf 
consideration  for  the  use  of  the  glebe  hoiBc; 
or  i»  any  deduction  made  on  account  thereof 
fnim  the  stipend  assigned  to  bim  in  hii 
licence  ? 

*^  *22,  If  not  resident  in  tlie  glebe  boose, 
docs  he  reside  in  the  parish  ? 

**  2ti.  If  not  resident  in  the  parish,  wbeie 
does  he  reside,  and  at  what  distance  firoa 
your  church  or  ehapel  ? 

"24.  Docs  he  serve  any  other  dinicb  sr 
chapel  as  incumbent?  If  so,  state  the  nsns 
thereof,  and  the  distance  from  your  ova 
church  or  chapel. 

**  2.1,  Does  he  serve  any  other  cbiuch  9t 
chapel  as  curate?  If  so,  state  the  nsnt 
thereof  and  the  di&tincc  firom  jour  ova 
church  or  chapel. 


There  docs  not  wem  to    be   any  specit^etl  penalty    if  the    officiating  1 
minister  do  not  transmit  the  answers  to  the  bishop  ivithiii  tlio  prescribed   ' 
period — he  may  perhaps  be  punished  under   the  Church  Discipline  Act   - 
for  such  neglect,  aa,  seemingly,  it  would  be  an  ofTcnce  against  the  laws 
ecclesiastical. 

By  staL  1  &  2  Vict.  e.  106.  a.  S3.,  on  or  before  the  twenty-fifth  day  of  ! 
Marcli  ill  every  year  a  return  aliall  be  made  to  her  Majesty  in  council  by 
erery  bishop  of  the  name  of  every  benefice  within  his  diocese  or  jurisdiction,    . 
fend  the  names  of  the  several  spiritual  persons  holding  the  same  respectively,  ' 
who  aball  have  resided  thereon  ;  and  aUo  the  names  of  the  several  spiritual  , 
persons  who,  by  reason  of  any  e^^emptioi  under  the  act.  or  by  reason  of  any   ' 
Ucence  granted  by  such  bisi  op    shall  not  I  ave  res  ded  on  their  respective  ! 
benefices ;  and  also  the  names    t  all  sp  r  t  al  perso  s,  not  having  any  such 
exemption    or  licence,   who  shall  not   I  avf.    resided  on  their  respective 
beueficcs.  so  far  as  the  bisl  op    s    nfonned  th  reol     and  also  the  substanos 
of  the  answers  received  in  all  cases  to  the  questions  so  transmitted. 


♦.  Penalties  fob,  and  Effect  of,  Non-bhbidskcz,  '  ] 

By  •tat.  1  &  2  Vict.  c.  1 06.  s.  5i.,  in  every  case  in  which  It  shall  appear  J 
(o  the  bishop  that  any  spiritual  person  holding  any  benefice  within  hia    i 
diocese,  and  not  having  a  licence  to  reside  elsewhere  than  in  the  house  of  ^ 
residence  belonging  thereto,  nor  having  any  legal  cause  of  exemption  from    ] 
Tttidence,  does  not  sufficiently,  according  to  the  true  meaning  and  intent  of  1 
>lhe  act,  reside  on  such  benelice,  the  bishop  can,  instead  of  proceeding  for  ' 
^iialties  under  the  act,  or  for  penalties  incurred  before  the  passing  of  the   i 
ict  nnder  stat  57  Gea.  3.  c.  99.,  or  after  proceeding  for  the  same,  issue  a 
Bonition  to  such  spiritual  person,  requiring  him  forthwith  to  proceed  to 
and  to  reside  on  his  benefice,  aud  perform  the  duties  thereof,  and  to  make 
k  return  to  the  monition  withiu  a  certain  number  of  days  after  the  issuiug 
.thereof :  provided  that  in  every  such  case  there  shall  be  thirty  days  bettrecu 
dffi  time  of  serving  such  monition  on  such  spiritual  person,  in  the  manner 
hereinafter  directed,  and  the  time  specified  in  the  monition  for  the  return 
Iberetu;   and  the  spiritual  persou  on  whom  any  such  monition  shall  be 
Hfved  shall,  within  tlie  time  specified  for  that  purpose,  make  a  return 
thereto  into  the  registry  of  the  diocese,  to  be  there  filed ;  and  the  lijsbop  to 
nho'Ji  any  such  return  shall  be  made  can  require  such  return  or  any  fact 
contained  therein  to  be  verified  by  evidence;  and  in  every  case  where  uo 
lacb  return  shaii  be  made,  or  where  such  return  shall  not  state  suclt  reasons 
far  the  non-residence  of  such  spiritual  person  as  shall  be  deemed  satisfactory 
by  the  bishop,  or  where  such  return,  or  any  of  the  facts  contained  theniii, 
•hall  not  be  so  verified  when  such  verificalton  shall  have  been  required,  the 


I 


•M.   I»helic™w<l? 

"97.  ■WluilitbisiBlary  fromrou? 
i.  Hu  be  from  you  auy  ollu-r  nllon 
or  emoliiinciiis?    Staiv  w)iai  and  th 
^  tilue  tlmn.'or  rcspiitiTcly. 


"  39.  Wb**  i<  llic  pross  and  what  is  tlio 
titlanniiolviluc  nf  yoiir  litiicfifc? 

■•  N.  D All  lhu.iuiHti(ii»lu>errrerai« 

(n  tlio  yL'it  inimKlmtfly  prpreding  that  in 
whicli  tWy  arc  tnuunuitvd." 
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FiKALTiESFORy  bisliop  caii  Issuc  an  order  in  writing,  under  his  hand  and  seal,  reqiuriDg 
NuN-RKsx*       '  ^"^^  spiritual  person  to  proceed  and  reside  as  aforesaid  within  thirty  days 


MNCK.  after  sucli  order  shall  have  been  served  upon  him  in  like  manner  as  ii 

inafter  directed  with  respect  to  the  service  of  monitions  (1);  and  in  case  of 
non-compliance  with  such  order,  the  bishop  can  sequester  the  profits  of  sack 
b(;neficc  until  such  order  shall  be  complied  with,  or  such  sufficient  reaioiis 
for  non-compliance  therewith  shall  be  stated  and  proved ;  and  to  direel, 
by  any  order  to  be  made  for  that  purpose  under  his  hand,  and  filed  as 
aforesaid,  the  application  of  such  profits,  after  deducting  the  necesiafy 
expenses  of  serving   the  cure,  either  in  the  whole  or  in  such   propoi^ 
tions  OS  he  shall  think  fit,  in  the  first  place  to  the  payment  of  the  penal- 
ties proceeded  for,  if  an}',  and  of  such  reasonable  expenses  as  shall  haie 
been   incurred   in  relation  to  such  monition   and  sequestration;    and  ia 
the  next  place  towards  the  repair  or  sustentation  of  the  chanceU  house  of 
residence  of  sucli  benefice,  or  of  any  of  the  buildings  and  appartenanees 
tliercof,  and  of  the  glebe  and  demesne  lands ;  and  in  the  next  place,  when 
such  benefice  shall  be  likewise  under  sequestration  at  the  suit  of  any 
creditor,  tiicn  towards  the  satisfaction  of  such  last  mentioned  sequestratioo; 
and  aftor  the  satisfaction  thereof,  then  and  in  the  next  place  towards  the 
augmentation  or  improvement  of  any  such  benefice,  or  the  house  of  ren- 
dence  thereof,  or  any  of  the  buildings  and  appurtenances  thereof  or  towanb 
the  improvement  of  any  of  the  glebe  or  demesne  lands  thereof;  or  to  order 
and  direct  the  same,  or  any  portion  thereof,  to  be  paid  to  the  treasurer  of 
the   governors  of  the  Bounty  of  Queen  Anne^   for  the  purposes  of  the 
bounty,  as  such  bishop  shall,  in  his  discretion,  under  all  circumstanff^ 
think  fit  and  expedient ;  and  the  bishop  can,  within  six  months  alter  sack 
order  for  sequestration,  or  within  six  months  after  any  money  shall  hsfe 
been  actually  levied  by  such  sequestration,  remit  to  such  spiritual  penos 
any  proportion  of  such  sequestered  profits,  or  cause  the  same  or  any  psit 
tIien?of,  whether  the  same  remain  in  the  hands  of  the  sequestrator,  or 
shall  have  been  })aid  to  the  treasurer,  to  be  paid  to  such  spiritual  po^ 
son;  and  every  such  sequestrator,  at  the  suit, of  the  bishop,  is  reqnini 
upon  receiving  an  order  under  the  hand  of  such  bishop,  forthwith  to  obcf 
the  same ;  and  the  treasurer  is  required,  upon  receiving  a  like  order  ffos 
AppL*aI against    such  bishop,  to  make  such  payment  out  of  any  money  in  his  hands;  pRH 
siMiucstration      vi(i(Ml  that  anv  sucli  spiritual  person  niaj",  within  one  month  after  senrkt 

to  ilie  arch-  ,  .         «  \  in  i  .  i  t  n.»  l 

bishop.  uiion  Inm  of  tlic  order  for  any  such  sequestration,  appeal  to  the  archbislMp 

of  the  province,  who  shall  make  such  order  relating  thereto,  or  to  the  proiti 

that  shall  have  been  so  sequestered  as  aforesaid,  for  the  return  of  the  nme 

or  any  part  thereof  to  such  spiritual  person,  or  to  such  sequestrator  at  the 

suit  of  any  creditor  (as  the  case  may  be),  or  otherwise  as  may  appesr  Is 

such  archbishop  to  be  just  and  proper;  but  nevertheless  such  seqnestntioB 

shall  be  in  force  during  such  appeal. 

Stat.  1  &  2  13y  j^tat.  1  Sc  2  Vict.  c.  lOG.  s.  55,  every  spiritual  person  to  whom  any  ssek 

K.  oj.  '      monition  or  order  in  writing  shall  be  issued,  who  shall  be  at  the  time  of  tks 

Incumbent  re-    issuiui;  theroof  absent  from  his  benefice,  contrarj'  to  the  provisions  of  the 


{  M    Serrlti' t,f  innnitinns  :  —  In   Creen  v.  it  at   the  panonaj^C  bouse, 

C}tMitti  (J  liin^.  N.  C.  f;t.C)  it  was  held,  notwithstanding  the  incumbent  did 

t  liat  w!)L-re  the  incumbent  of  »  honcficc  cannot  bitually  rvside  in  it 
be  found,  ^^crvicc  of  a  monition,  by  leaving 
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act,  but  who  shall  forthwith  obey  such  monition  or  order,  and  the  profits  of  Pekalties  fok, 
whose  benefice  shall  by  reason  of  such  obedience  not  be  sequestered,  shall  ^^^^^^"  or, 
neTertheless  pay  all  costs,  charges,  and  expenses  incurred  by  reason  of  the  demce. 
issuing  and  serving  such  monition  or  order,  and  the  proceedings  therein  tumine  to  re- 
shall  not  be  stayed  until  such  payment  be  made.  siduncc  on  mo- 

By  Stat  1  &  2  Vict  c.  106.  s.  56.,   if  any  spiritual  person,  not  having  a  ",1^^***  P*^ 
licence  to  reside  out  of  the  limits  of  his  benefice,  nor  having  other  lawful   c   .     •  ^ 
cause  of  absence  from  the  same,  who  after  any  monition  or  order  requiring  Vict  c.  106. 
him  to  reside,  and  before  or  after  any  sequestration,  shall  in  obedience  to  **  ^^• 
any  such  monition  or  order  have  begun  to  reside  upon  his  benefice,  shall  turning  to  re-" 
afterwards,  and  before  the  expiration  of  twelve  months  next  after  the  com-  sidencc  on  mo« 
mencement  of  such  residence,  wilfully  (1)  absent  himself  from  such  benefice  |^**il,"*i!|i't' 
for  the  space  of  one  month  together,  or  to  be  accounted  at  several  times,  himself  within 
the  bishop  can,  without  issuing  any  other  monition  or  making  any  order,  t^ej^c  months, 
sequester  and  apply  the  profits  of  the  benefice,  for  the  purpose  of  enforc-  without  further 
ing  the  residence  of  such  spiritual  person,  according  to  the  true  intent  of  monition,  se- 
the  original  monition  issued  by  the  bishop ;  and  the  bishop  can  proceed  in  ^"^^^'^* 
like  cases  from  time  to  time  as  often  as  occasion  may  require ;  provided 
that  in  each  such  case  such  spiritual  person  may,  within  one  month  after 
the  service  upon  him  of  the  order  for  any  such  sequestration,  appeal  to 
the  archbishop  of  the  province,  who  shall  make  such  order  relating  thereto 
or  to  the  profits  sequestered,  or  to  any  part  thereof,  as  to  him  may  seem 
just  and  proper,  but  nevertheless  such  sequestration  shall  be  in  force  during 
rach  appeal. 

By  Stat.  I  &  2  Vict  c.  106.  s.  57.*  in  every  case  in  which  any  archbishop  Stat  1  &  2 
or  bishop  think  proper,  after  proceeding  by  monition  for  the  recovery   ^'J*'  ^'  ^^' 
of  any  penalty  under  the  act  for  non-residence  of  more  than  one  third  part   Reasons  for  re- 
of  the  yearly  value  of  any  benefice  for  any  non-residence  exceeding  six  fitting  penal- 
months  in  the  year,  to  remit  the  whole  or  any  part  of  such  penalty,  such  sla^ence  of 'a'*' 
archbishop  shall  forthwith  transmit  to  her  Majesty  in  council,  and  such  certain  amount 
bishop  shall  forthwith  transmit  to  the  archbishop  of  the  province  to  which  ^°}^  transmit- 
he  belongs,  a  statement  of  the  nature  and  special  circumstances  of  each  queen  in  ooun- 
case,  and  the  reasons  for  the*remission  of  the  penalty ;  and  it  shall  thereupon  ^^* 
be  lawful  for  her  Majesty  in  council,  or  for  the  archbishop,  as  the  case  may 
be,  to  allow  or  disallow  such  remission  in  whole  or  in  part,  in  the  same 
manner  as  is  provided  in  the  act  with  relation  to  the  allowance  or  dis- 
aiiowance  of  licences  of  non-residence  granted  in  cases  not  thereinbefore 
expressly  enumerated ;    but  the  decision  of  the  archbishop  with  respect  to 
eases  transmitted  to  him  from  a  bishop  are  final. 

Bj  stat  1  &  2  Vict.  c.  106.  s.  58.,  if  the  benefice  of  any  spiritual  person  Sut  l  &  2 
eontinue  for  the  space  of  one  whole  year  under  sequestration  issued  under  ^^^^'  ^'  ^^'^' 
the  provisions  of  thf^  act  for  disobedience  to  the  bishop's  monition  or  order  u     g 
requiring  such  spiritual  person  to  reside  on  his  benefice,  or  if  such  spiritual  tinuing  so 
persony  under  the  provisions  of  the  act,  incur  two  such  sequestrations  in  the  Q"«»*ratcd  om 
■pace  of  two  years,  and  be  not    relieved  with  respect  to  either  of  such  t^wiwios©!"* 

qucAtrated 
(1)    Wilfully : — Tliis  is  the  word  used  in       without  covin,  or  was  removed  by  medical    within  two 
ttat    21   Hen.  8.   c.  13.,  and  also  in  stat.       advice  on  account  of  his  health  {Martin  w   years,  to  be- 
57  Geo.  3.  c.  f>9.,  in  cases  of  general   non-        Gunnyntonf,  i>  Uidst  IH. ),  he  did  not  come   come  void, 
residence:  therefore,  when  there  was  no  house       within  the  statute.      Kojfcrs' Eccles.  I^w, 
Off  residence  (  Cwotylnlf  v.  IhttUr^  Cro.  Klir.        H(X).     Seriride,  as  to  imprisonment  for  debt 
590.),  or  if  the  incumbent  were  imprisoned       Vaitx  v.  Vollant^Cicrk),  -1  B.  &  Ad.  525, 
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sequestrations  upon  appeal,  sucli  benefice  vill  (hereupon  become  void ;  aud 
the  patron  of*  such  benefice  can  make  donation,  or  present  or  nominate  to 
the  same  as  if  such  spiritual  person  were  dead ;  and  the  bishop,  on  such 
benefice  so  becoming  void,  can  give  notice  in  writing  under  his  hand  tu  the 
patron,  which  notice  shall  either  be  delivered  to  the  ])atron  or  left  at  iiis 
usual  place  of  abode,  or  if  his  place  of  abode  be  unknown,  or  he  be  out  of 
England,  such  notice  is  to  be  twice  inserted  in  the  London  Gazette*  and 
also  twice  in  sonic  newspaper  printed  and  usually  circulated  in  London, 
and  in  some  other  newspaper  usually  circulated  jn  the  neighbourhood  of 
the  place  where  such  benefice  is  situate  ;  and  for  the  purposes  of  lapM  the 
avoidance  of  the  benefice  is  to  be  reckoned  from  the  day  on  which  the 
notice  was  delivered,  or  from  the  day  on  wliich  six  months  shall  have  ex« 
pired  after  the  second  publication  of  the  notice  in  the  London  Gazette,  ai 
the   case  may  be ;  and  every  notice  in  the  Gazette  and  newspaper  miut 
state  that  the  patron  or  the  place  of  abode  of  the  patron  is  unknown,  or 
that  he  is  said  to-  be  out  of  England,  as  the  case  may  be,  and  that  the  bene- 
fice will  lapse,  at  the  furthest,  after  the  expiration  of  one  year  from  iIm 
second  publication  thereof ;  and  upon  any  such  avoidance  the  patron  eu- 
not  appoint  by  donation,  or  present  or  nominate  to  such  benefice  so  afoideH, 
the  person  by  reason  of  whose  non-residence  the  same  was  avoided. 

By  Stat.  1  &  2  Vict.  c.  lOG.  s.  ll^.  all  penalties  and  forfeitures  incumd 
under  the  act  by  any  spiritual  person  holding  a  benefice  may  be  sued  for  and 
recovered  in  the  court  of  the  bishop  of  the  diocese  in  which  such  benefice  is 
situate,  and  by  some  person  duly  authoiised  for  that  purpose  by  the  biAbop 
by  writing  under  his  hand  and  seal,  and  in  no  other  court,  and  by  o; 
at  the  instance  of  no  other  person  whatever ;  and  the  payment  of  enrr 
penalty  or  forfeiture,  together  with  the  reasonable  expense  incurred  in  ir- 
covering  the  same,  may  be  enforced  by  monition  and  sequestration ;  and 
the  bishop  can,  by  any  order  made  for  that  puq)Ose  in  writing  under  LU 
hand,  and  to  be  registered  in  the  registry  of  the  diocese,  direct  that  every 
such  penalty  or  forfeiture  so  recovered,  and  which  sliall  not  have  bec-o 
remitted  in  whole  or  in  part,  or  so  much  thereof  as  shall  not  liave  be«D 
remitted,  shall  be  applied  towards  the  augmentation  or  improvement  of 
such  benefice,  or  of  the  house  of  residence  thereof,  or  of  any  of  the  buildings 
or  appurtenances  thereof.  (1) 

By  Stat.  1  &  2  Vict.  c.  106.  s.  115.  all  fees,  charges,  costs  and  cxpciw* 
incurred  or  directed  to  be  paid  by  any  spiritual  person  holding  any  btntfice 
under  the  provisions  of  the  act,  which  shall  remain  unpaid  for  the  period 
of  twentv-one  davs  after  demand  thereof  in  w  ritiiig,  delivt-rcd  to  or  kll 
at  the  Ussual  or  last  place  of  abode  of  sucii  spiritual  person,  may  be  nfC<- 
vered  by  monition  and  sccpiestration ;  but  the  person  of  whom  any  sucii 


(1)  Courtnf  the  bishop. -—In  U'fst  (  Clerk) 
V.  turner  {Chrk)  (/>  A.  &  K.  61 4.)  it  was 
held,  that  stat.  57  (ieo.  3.  c.  90.  s.  7-1.  en- 
tirely ousted  tlic  common  law  courts  of  juris- 
diction in  diftputcs  toucliiii;;  any  stipend  ap- 
]iointed  by  the  bihhop  to  n  curate  under  that 
act.  or  the  payment  of  arrerirs  of  such  salary. 

And  tlieretore,  in  ai-siimp-it  hy  a  curate 
ajj.iir.st  a  rector  for  such  stipend,  a  plea 
founded  oti  the  statute  is  properly  pleaded 
in  bar,  not  in  abatement. 


And  a  special  plea,  founded  on  the  *S>* 
tute,  is  suflicicnt  if  it  alle;;e,  that  di<fu'rt 
have  arisen  and  are  depending;  toucfaiiif  ll* 
stipend,  and  the  payment  t hereoft and  of  ll* 
arrears  tliereof.and  that  the  action  is  bruodx 
concerning  tlic  stipend  and  the  parwot 
thereof,  and  of  the  arrears  thereof^  touchioS 
^vhieh  the  disjiutes  have  arisen,  witbinll* 
meaning  oftlie  statute,  not  further  spcci^riOg 
the  suhjects  of  dispute. 
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fees,  charges,  and  expenses  shall  be  so  demanded  can  apply  to  the  bishop  of  Pxkaltiei  i 
the  diocese  to  order  the  taxation  thereof,  and  the  bishop  must  thereupon   j^^^.n,,,. 
order  some  proper  person  to  tax  and  settle  the  same  ;  and  the  certificate  of  mkck. 
allowance,  by  the  person  so  to  be  appointed,  of  such  fees,  costs,  charges, 
and  expenses  so  to  be  taxed,  will  be  final. 

By  Stat  1  &  2  Vict.  c.  106.  s.  117.  all  penalties  and  forfeitures  under  the   Sut.  i  &  2 
act  incurred  by  persons  not  spiritual,  or  by  spiritual  persons  not  holding        {y^'}^ 
benefices,  can  be  sued  for  and  recovered  by  any  person  by  action  of  debt   us. 
in  any  of  her  Majesty's  Courts  of  Record  at  Westminster.  Recovery  « 

By  Stat  1  &  2  Vict  c.  106.   s.  IH).  all  penalties  recovered  under  the  pro-  pcMlUet!*" 
visions  of  the  act,  the  application  of  which  is  not  specially  directed  thereby, 
are  to  be  paid  over  to  the  treasurer  of  the  governors  of  the  Bounty  of  Queen 
Anne^  and  to  be  applied  to  the  purposes  of  that  bounty. 

By  Stat  I  &  2  Vict  c.  106.  s.  118.  no  penalty  is  to  be  recovered  against 
any  spiritual  person,  under  the  provisions  of  the  act,  other  or  further  than 
those  which  such  spiritual  person  may  have  incurred  subsequent  to  the 
first  day  of  .January,  in  the  year  immediately  preceding  the  year  in  which 
■uch  proceedings  shall  be  commenced. 


RESIGNATION.  (1) 

DErivcD —  By  tcliat  words  a  resignation  can  be  maJi  —  Must  be  abscXute  and  not  con^ 
dilioual  —  Where  the  resignation  is  made  caund  permuiationis  only  —  How  the  rengna» 
Horn  must  be  made —  To  whom  it  must  be  made  ^^  Donatives  not  resignable  to  the  ordi' 
nary  —  So  resignation  can  be  valid  till  accepted  by  the  proper  ordinary  —  Canon  law 
supposes  the  power  to  be  absolutely  in  the  ordinary  —  Ordinary  may  accept  or  refuse 
m  resignation  —  Ordinary  is  a  judicial  offieert  ond  can  accept  or  refuse  a  resignation  •— 
Stati'teh  relating  to  Enoauements  to  resign  — Stat.  ^lEliz.  e.  6.  «.  8.  —  SUU,  7 
^  8  Geo.  4.  c.  12.5.  —  Engagements  entertd  into  for  the  resignation  of  any  benefice  vptm 
notice  or  request  to  be  valid — If  entered  into  before  presentation'^  And  if  such  persons  be 
wUhin  certain  degrees  of  relationship  to  the  patron  —  Persons  making  certain  agreements 
not  to  be  liable  to  penalties  —  Deed  to  be  deposited  with  the  regihtrar  of  the  diocese'—' 
Deed  to  be  open  to  inspectionj  an>i  a  certified  copy  to  be  admitted  as  evidence  —  Fees 
to  registrar  —  Smt.  9  Geo.  4.  c.  9*1.  —  Besignation  to  state  the  engagement  and  name 
of  person  for  whom  made  —  designation  to  be  void,  unless  the  person  be  presented 
within  six  months  —  Act  tloes  not  extend  to  presentations  mcule  by  the  crown,  ^. .. 
From  what  time  after  resignation  lapse  will  i ncvr  — Practical  Dirxctions. 

A  resignation  is,  where  a  parson,  vicar,  or  other  beneficed  clergyman^  Dxrisxiw 
voluntarily  gives  up  and  surrenders  his  charge  and  preferment  to  those  from 
whom  he  received  the  same.  (2) 

That  a  church  may  be  voided  by  resignation,  the  instrument  of  resigna-  By  what  w( 
lion  must  be  duly  made.    The  word  resignare  is  not  good ;  for  resignare  is  *  "^ilf*****? 
not  in  law  a  term  of  resignation ;  but  renunciare,  cedere,  demittere  are  the 
usual  terms.  But  where  a  prebendary  gave,  granted,  rendered,  and  confirmed 
to  the  ordinary,  Totam  prsebeudam  suain  de  C.  ac  omnia  maneria,  terras, 
teoementa,  proficua,  possessiones,  jura,  et  hsreditamenta  quaccunque  tani 

(1)  Fide  tit.  DxrRiTAiioK  —  LArss-^  Simokt.  (2)  Dcgge*s  P.  C  by  £1U%  S48. 
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spiritualia  quam  temporalia,  ac  omnem  et  omnimodam  plenam  et  libemn 
facultatcm,  dispositioncmy  authoritatem  et  potestatem  dictae  prsbendae  per- 
tioentem,  spectaateni,  appendentem  sive  incumbentem,  aut  ut  parcell*,  &c. 
liabend'  et  tenend'  to  Lim  the  ordinary  and  bis  successors  in  fee;  and 
after  the  babendum  states,  Cui  in  hac  parte  ad  omnem  juris  effectum  qui 
exiude  sequi  poterit  aut  potest  diets  pisebendae,  ac  omnia  jura  mibi  ratione 
ejusdem  qualitercunque  acquisita  ut  decet  subjicio  et  8ubmitto»  &c.  It 
was  held,  that  these  words  were  sufficient,  and  amounted  to  a  resignatioDi 
although  the  more  proper  words  were  not  used.  ( 1 ) 

A  collateral  condition  cannot  be  annexed  to  the  resignation,  no  more 
than  an  ordinary  can  admit  upon  condition,  or  a  judgment  be  conreaied 
upon  condition,  which  are  judicial  acts.  (2) 

For  the  words  of  resignation  have  always  been  pur^,  spontt^,  absolutd^  et 
simpliciter,  to  exclude  all  indirect  bargains,  not  only  for  money,  but  for 
other  considerations.  And  therefore  in  Gaytons  case  (3),  where  the 
resignation  was  to  the  use  of  two  persons  therein  named,  and  further 
limited  with  this  condition,  that  if  one  of  the  two  was  not  admitted  to  the 
benefice  resigned  within  six  months,  the  resignation  should  be  void  and  of 
none  effect ;  such  resignation,  by  reason  of  the  condition,  was  declared  to 
be  absolutely  void.  (4) 

But  where  the  resignation  is  made  causa  pcrmutationis  only,  there 
it  admits  of  this  condition,  viz.  if  the  exchange  shall  take  full  effect,  and 
not  other^'ise,  as  appears  by  the  form  of  resignation  which  is  in  the 
register.  (5) 

If  two  parsons  obtain  a  licence  from  the  ordinary  to  exchange  their  bene- 
fices, the  exchange  to  be  valid,  must  be  fully  executed  by  both  parties 
during  their  lives.  (6) 

A  constitution  of  Othobon,  after  reciting,  that  '*  sometimes  a  man  re- 
signeth  his  benefice  that  he  may  obtain  a  vacant  see,  and  bargaineth  with 
the  collator,  that  if  he  be  not  elected  to  tlie  bishopric,  he  shall  have  his 
benefices  again, '^  decreed— *''  that,  they  shall  not  be  restored  to  him,  but  shall 
be  conferred  upon  others,  as  lawfully  void ;  aud  if  they  be  restored  to  him,  the 
same  shall  be  of  no  effect ;  and  he  who  shall  so  restore  him,  after  they  have 
been  resigned  into  his  hands,  or  shall  institute  the  resigncr  into  them  again, 
if  he  is  a  bishop  lie  shall  be  suspended  from  the  use  of  his  dalmatic  and 
pontificals,  and  if  lie  is  an  inferior  prelate  he  shall  be  suspended  from  his 
office,  until  he  shall  think  fit  to  revoke  the  same."  (7) 

Regularly,  resignation  must  be  made  in  person,  and  not  by  proxy.  There 
is,  however,  a  writ  in  the  register  entitled,  Litera  procuratoria  ad  resignan- 
dum,  by  which  the  person  constituted  proctor  was  enabled  to  do  all  things 
necessary  to  be  done,  in  onler  to  an  exchange;  and  of  these  things, 
resignation  was  one.  And  Lyndwood  (8)  supposes  that  any  resignation  may 
be  made  per  procuratorem :  but  the  doctrine  of  the  reformatio  legum,  is, 


O)  Watson's  Clergyman's  Laxr,  27,  28. 
(i>)  Ibid.  28. 
(5)  Owen,  12. 

(4)  Godolphin's  U'.pcrtonum,  277.  Gib- 
son's OkI^x,  821.     1  Stilling.  Ca.:;ai. 

(5)  OibMin's  C(v,:ox.  821. 

{Ji)   Vide  Ut'S.  f.  :-M.  15.      L*   S^isnitr 


CromweFs  case,  2  Co.  74.  (b).  CoH  ^Gbwr 
V.  Coventry  Sr  Lichfield  {Bighop  of\,  Hobi 
152.  Eton  Cdlct/e  (Provott  of)  v.  »?jiM<9- 
ttrr  {  Bishop  of),  3  Wils.  495. 

(7)  Athon,  13-J.     3  Burn's  E.  L.  542. 

(R)  Prov.    Const.  Ang.  107.      Gibsonte 
Coikx,  t^22. 


I 


Ut  omnia  pronib  in  hoc  negolio  siocera'sint,  procuratores  excludinius,  nee    '■ 
KM  uUo  modo  patimur  ad  sacerdotiorum  dimissloHcm  adiuitti.  (1) 

But  in  practice  there  is  no  way  (2)  (as  it  seems)  of  resigning,  but  either 
lo  do  it  by  pereonal  appearance  before  the  orJinary,  or  at  least  to  do  it 
dsewhere  before  a  public  notary,  by  an  instrument  directed  immediately  to 
tbe  ordinary,  and  attested  by  the  notary,  in  order  to  be  presented  to 
the  ordinary  by  such  proper  hand  as  may  pray  his  acceptance.  In  which 
case,  the  person  presenting  the  inslruraent  to  the  ordinary  does  not  resign 
nomine  procuratorio,  as  proctors  do,  but  ouly  presents  the  resignation  of 
the  person  already  made.  (3) 

In  Heyei  v.  JExeUr  CoUtgf,  Oxford  (4),  the  defendant  Vye,  by  an  instru- 
atent  in  the  usual  form,  attested  by  a  notary  public,  and  directed  to  the 
Biihop  of  Exeter,  expressed  his  resignation  of  the  vicarage  of  Merthoe, 
in  tbe  county  of  Devon,  and  two  other  notaries  public  were  constituted  by 
him  as  his  procturs  to  exhibit  the  same  to  the  bishop.  The  instrument  was 
Knt  by  tbe  post  to  the  bishop,  who  merely  indorsed  it,  and  signed  a  me- 
morandum of  bis  acceptance  of  the  resignation,  ^hich  was  lietd  to  be 
(u(Iici«ut,  though  no  public  act. 

That  a  resignation  may  take  its  effect,  il  cimst  not  only  be  absolute,  but 
also  made  to  a  proper  person. 

The  ordinary  who  has  the  power  of  institution,  has  power  also  to  ac-   1 
wpt  of  a  resignation  made  of  the  same  church  to  which  he  may  institute ;  " 
ud  therefore,  the  respective  bishop,  or  other  person,  who,  either  by  patent 
inder  him,  or  by  privilege  or  prescription,  has  the  power  of  institution, 
•re  the  proper  persons  to  whom  a  resignation  ought  to  be  made.  {5) 

But  a  resignation  of  a  deanery  in  the  king's  gift  may  bo  made  to  the 
ling,  as  of  the  deanery  of  Wells  ;  and  some  have  held  that  the  resignation 
ftf  a  prebend  that  had  no  donative  might  be  made  to  the  king ;  but  others,  on 
like  contrary,  have  held,  that  a  resignation  of  a  prebend  ought  to  be  made 
Only  to  the  ordinary  of  the  diocese,  and  not  to  the  king,  as  supreme  ordi- 
nary, because  the  king  is  not  bound  to  give  notice  to  the  patron  (aa  the 
**i^inary  is)  of  the  resignation;  nor  can  the  king  make  a  collation  by  himself 
Without  presenting  to  the  bishop,  notwithstanding  his  supremacy,  (6) 
L  rFsignation  can  only  be  made  to  a  suiierior.  This  i; 
poral  law,  and  is  applied  by  Liird  Coke  lo  the  ecclesiastical  law,  when 
says,  that  therefore  a  bishop  cannot  resign  to  the  dean  and  chapter  (7)  ; 
it  it  must  be  to  the  metropolitan  from  whom  he  received  confirmation 

con»ecration.  (8) 
And  it  must  be  made  to  the  next  immediate  superior,  and  not  to  the 
ite:    as   of  a   church    presentative   to   the   bishop  and   not    to  the 
ilan.  (9) 

(I)  R.f.  L*g.  34.  tb). 

(3)  CibuDi  Codoi,  Has.      Deggc'i  P.  C, 
^  EMii,  S48.      WatMn'a  Clergyman'!  Law, 
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IlmoiiATioir.^       Donatives,  however,  are  not  resignable  to  the  ordinarj',  but  to  the  pttioq 

DonatiTev  not  who  has  power  to  admit.  (1) 

rctignable  to  And  if  there  be  two  patrons  of  a  donative,  and  the  incambent  resign  to 

le      inary.  ^^^  ^^  them,  it  is  good  for  the  whole.  (2) 

No  resignation        No  resignation  can  be  valid  till  accepted  bv  the  proper  ordiaarr ;  thit 
can  be  valid  till    .  •   ^    i  .  r         i  '    -^  au  *  j*    u 

accepted  by  the   '^  "^  person  appointed  to  a  cure  of  souls  can  quit  that  cure,  or  discharge 

proper  or-  himself  of  it,  but  upon  good  motives,  to  be  approved  by  the  superior  vbo 

denary.  committed  it  to  him,  for  it  may  be,  he  would  quit  it  for  money,  or  to  lite 

idly,  or  the  like.     In  fact  it  is  the  law  temporal  as  well  as  spiritual,  tint 

all  presentations  made  to  benefices  resigned,  before  such  acceptance^  are 

void.     And  there  is  no  pretence  to  say,  that  the  ordinary  is  obliged  to 

accept,  since  the  law  has  appointed  no  remedy,  if  he  will  not  accept,  anj 

more  than  if  he  will  not  ordain.  (3) 

Canon  law  gup-       The  canon  law  (4)  supposes  the  power  to  Im;  absolutely  in  the  ordinair: 

tobeibwlutelT  Universis  personis  tui  episcopatus  sub  districtione  prohibeas,  ne  ecclcMi 

in  the  ordinary,  tuffi  dicecesis,  ad  ordinationem  tuara  pertinentes,  absque  asscnsu  tuo  intnra 

audeant,  aut  detinere,  aut  te  dimittere  inconsuUo.  Quod  si  quia  oontn 
prohibitioncm  tuam  venire  pnesumpserit,  in  cum  canonicam  ^  ezereen 
ultionem. 

Lyndwood  (5)  makes  a  distinction  in  this  case  between  a  cure  of  ioili^ 
and  a  sinecure  as  follows*:  Circa  praemissa  tamen  puto  distinguendnoif  iottf 
eum,  qui  resignat  beneiicium  simplex,  tale  viz.  quod  non  habet  curam  iii* 
marum,  et  eum,  qui  resignat  bencficium  curatum,  ut,  videlicet,  in  prioi 
casu  ciim  ejus  solius  intersit,  statim  in  ejus  prasjudicium  teneat  resignation 
ctiam  absque  consensu  superioris ;  secus  tamen  ubi  imminet  cura  animamm 
quia  jam  non  solum  ejus  interest,  scd  etiam  aliorum,  quibus  tenetnr  pn- 
dicare ;  unde  in  hoc  casu  necessaria  est  ratihabitio  episcopi,  vel  IpsinS)  qii 
potest  de  jure  vel  consuctudine  talem  resignationem  admittere. 

In  Rockingham  {Marchioness  of)  v.  Griffith  (6),  Dr.  Griffith  beinf 
possessed  of  the  two  rectories  of  Leythlcy  and  Thurnsco,  in  order  that  iie 
might  be  capacitated  to  accept  another  living  which  became  vacant,  to  vit, 
the  rectory  of  Handsworth,  executed  an  instrument  of  resignation  of  tke 
rectory  of  Leythlcy  before  a  notary  public,  which  was  tendered  to  and 
left  with  tlie  Archbishop  of  York,  the  ordinary  of  the  place  within  vhicb 
Leythlcy  is  situate.  It  was  objected,  that  this  did  not  appear  to  have  bed 
any  acceptance  of  the  resignation  by  tlie  arclibishop,  and  that  without  Ui 
acceptance  the  rectory  of  Leythlcy  could  not  become  void.  The  lord  cfatt- 
cellur  held  that  the  ordinary's  acceptance  of  the  resignation  was  abtolotdf 
necessary  to  make  an  avoidance ;  but  whether  in  this  case  there  was  a  proper 
resignation  and  acceptance  thereof,  he  reserved  for  further  considertfioo; 
and  in  the  mean  time  recommended  it  to  the  archbishop  to  produce  the  reii^ 
nation  in  oourt.  Afterwards,  on  the  17th  of  April,  1755,  the  cause  caine  on 
again  to  be  heard,  and  the  resignation  was  then  produced,  but  the  counsel  for 
Ordinary  may  the  executors  of  the  late  marquis  declaring  that  they  did  not  intend  to  make 
accept  or  rcfuM  ^^^y  fm^ijcp  opposition,  the  lord  chancellor  gave  no  opinion  upon  the  reiigM' 

tion,  or  the  effect  of  it ;  but  in  the  course  of  the  former  argument  he  keW, 

■  • 

(1 )  Gibson's  Codex,  82f!.  M)  Extra.  1.  i.  t.  9.  c.  4. 

(ii)  l)e|?;:fs  l».  C.  by  Kilis,  249.  (5)  IVov.  Const.  Ang.  107. 

(3)  GibMiu's  CckIcx,  822.   1  Stilling.  Ca.  (^  )  :;  hux\\%  E.  L.  £43.     7  Bib  i^ 

331.  Simony  {D),UAG. 


WignatioD. 

'  1  //ethft  V.  Grey  (I),  where  a  general  bond  of  resignation  was  put  in    Theordinirf  " 

,  and  the  defendant  pleaded,  that  he  offered  to  resign,  but  the  ordinary  "(Bcl"  ilnd  can 

rould  not  accept  the  resignation,  the  Court  of  Kin{;'a  Bench  were  unani-   Mocpi or  refuie 

r»ou»ly  of  opinion,  that  the  ordinary  is  a  judicial  officer,  and  h  intrusted  '  ""B""'""- 

Kith  a  judicial  power  to  accept  or  refuse  a  rcsignatiou  as  he  thinks  proper,  ^M 

■nd  judgment  ivaa  given  for  the  plaintiff.  (2)  H 

Fiirroeriy.  the  bishop  in  cases  of  resignation  might  and  did  frequently   ! 
&saign  a  pension  during  life  out  of  the  benefice  resigned  to  the  persons   ' 
resigning!  but  by  stat.  31  Eliz.  c.  6.  s.  8.,  if  any  incumbent  of  any  benefice   i 
with  cure  of  souls  corruptly  resign  or  exchange  the  same,  or  corruptly  take   ' 
for  or  in  respect  of  resigning  or  exchanging  tlie  same,  directly  or  indirectly,   Comipi  re- 
■ny  pension,  sum  of  money,  or  benefit  whatsoever,  the  giver  and  the  taker  signtiion 
are  in  a  qui  tarn  action  to  lose  double  the  value  of  the  sum  so  given,  taken, 
I  «T  had ;  and  double  the  value  of  one  year's  profit  of  the  benefice  is  to  be 
ibrfeited  to  the  queen. 

The  statutes  relating  to  engagemcnls  to  resign  are  stat.  7  &  8  Geo.  4. 
«,  25.  (3)  and  stat.  9  Geo.  i.  c.  94.  (4) 

It  having  been  held  in  Fletcher  (  Clerk)  v.  Sondes  {Lord)  (5)  thai  all  bonds 
IT  resignation,  special  as  well  as  general,  were  simoniacal  and  illegal,  caused 
he  enactment  of  stat  7  &  8  Geo.  4.  c,  25.,  which  after  reciting  that  spiritual  '"'■'■  '  *" 
crsons  and  patrons,  and  other  persons,  would  suffer  great  hardship  and 
detriment,  unless  they  be  relieved  from  the  penalties  to  which  ihey  had,  by 
tetin^  erroneously  but  Hot  wilfully,  rendered  themselves  liable, — enacted, 
1  presentation  to  any  spiritual  person,  &c.  before  the  9th  of  April, 
1827,  nor  any  admission,  institution,  investiture  or  induction  thereon, 
iboulil  be  void  by  reason  of  any  engagement  entered  into  by  such  spiritual 
iferson,  or  any  other  person  or  persons,  to  or  with  the  patron  of  a  spiritual 
r,  for  the  resignation  of  the  same,  to  the  intent  manifested  by  the  terms 
tf  sDch  engagement,  that  some  person,  or  one  of  two  persons,  specially 
■aed  or  described  therein,  should  be  presented,  collated,  or  nominated  to 
■cb  apiritual  otBce,  or  that  the  same  should  be  given  to  hiiu,  or  for  the 
!*ignition  thereof,  upon  notice  or  request  or  oliierwise,  when  a  peraon, 
f  one  of  two  persons,  so  specially  named  or  described,  should  become 
lolified  by  age  or  otherwise  to  take  the  same  ;  and  that  the  parties  thereto 
H>uld  not  be  liable  to  penalties:  —  And  by  sect. +.,  where  anyspiritual 
Gee  is  resigned  pursuant  to  any  such  engagement,  and  the  person,  or 
*»»«of  the  two  persons  so  specially  named  or  described  therein,  shall  not 
**e  presented,  &c.  within  sis  calendar  months  next  after  such  reaigna- 
^*Od,  the  resignation  will  be  void,  and  the  spiritual  peraon  so  resigning 


I   <l)  Cit.  3  Burn'i  E.  L.  543. 
t   ^«)  \iie  Limdoit{Did.opff)\-.Ffylchx 
"at.  487.      3  Burn's  E.  L.  54-J 

K  It  Mcnu  tinilcr  lUL ,.]  k  S  Viel.    a.  101 

IcTltTinu)  dBiroui  of  rwiffning,  cau  d 

^  «iclunTE  oT  the  bistao|s  vii.  b;  jirocut 

%  pcttentation  and  iiulilution  lu  aiiuilic 

t,  bomter  trifliiis  in  vilui;,  eonlr.ir 

«  tUluic,  or  vliich  csnngi,  uiidt-r  ili 


provisions  of  Ihit  ilalule.  bo  tcnaliFo  with 
I  lie  benefice  pretiuusljr  held,  then  luch 
farmer  bcnefile,  vliicti  be  may  have  wUhcd 
to  resign.  Rill   Ik  and  bccuioe  ijuo  facto 

(,X)      Stephens'    Eccleiiastical    Statutet, 
135a. 

{,*^  Ibid.  1400. 
(5J  3  Bing.  501. 
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RmovATioir.     will,  without  any  act  or  form,  unless  disqualified  to  hold  the  sune^  be  dewed 

to  have  continued  the  incumbent  actually  in  possession,  notwithstandiBg 
such  resignation,  and  although  within  the  six  months  some  other  penon 
may  have  been  presented,  &c.  thereto. 
Sut  9  Geo.  4,  By  stat.  9  Geo.  4*.  c.  94.  s.  1.  every  engagement  by  promiie^  ^aai, 
Enmrementi  Agreement,  or  covenant,  which  shall  be  really  and  bona  fide  madey  lor  tk 
enterad  into  for  resignation  of  any  spiritual  office,  being  a  benefice  with  cure  of  soahi 
of*  "*hen^"  d>&°»ty>  prebend,  or  living  ecclesiastical,  to  the  intent  or  purpose^  to  be 
upon  notice  or  manifested  by  the  terms  of  such  engagement,  that  any  one  penoD  whoso* 
request  to  be      ever,  to  be  specially  named  and  described  therein,  or  one  of  two  penoos  to 

be  specially  named  and  described  therein,  being  such  [as  are  within  ccrtui 
degrees  of  relationship]  (1),  shall  be  presented,  &c.  to  such  spiritual  oflieik 
or  that  the  same  shall  be  given  to  him,  will  be  valid,  and  its  perfomaMB 
If  entered  into    iQ^y  be  enforced  in  equity;  provided  that  such  engagement  shall  be  soci- 
lentetion.  tered  into  before  the  presentation,  &c.  of  the  party  so  entering  into  the  naa 

And  if  such  By  stat  9  Geo.  4.  c.  94.  s.  2.  when  two  persons  shall  be  so  specially  naarf 

peivons  be  each  of  them  must  be  cither  by  blood  or  marriage,  an  uncle,  son,  grmbo^ 
degrees  of  re-  brother,  nephew,  or  grand  nephew  of  the  patron,  or  of  one  of  the  patmi 
lationsbip  to  of  such  Spiritual  office,  not  being  merely  a  trustee  or  trustees  of  the  patroi- 
the  patron.         ^^^  ^^  ^^^  same,  or  of  the  person,  or  of  one  of  the  persons  for  whom  tfce 

patron  or  patrons  shall  be  a  trustee  or  trustees,  or  of  the  persooy  or  of  ok 

of  the  persons  by  whose  direction  such  presentation,  &c.  shall  be  inteaM 

to  be  made,  or  of  any  married  woman  whose  husband,  in  her  rights  ifail 

be  the  patron  or  one  of  the  patrons  of  such  spiritual  office,  or  of  any  otkr 

person  in  whose  right  such  presentation,  &c.  shall  be  intended  to  be  mda 

Personi  mik-         By  stat.  9  Geo.  4.  c.  94.  s.  3.  no  presentation  (2),  &c.,  nor  any  admisrioii 

um^emcnta  not  ^^'  ^^^^  ^®  ^^^^  ^^  reason  of  such  engagement  by  any  spiritual  perMiof  or 

to  be  liable  to     Others,  to  or  with  patrons  or  others,  and  the  crown  cannot  present  or  eol- 

penalties.  |q^  q^  gjy^  ^P  bestow  such  spiritual  office,  in  [consequence  thereof;  ni 

such  spiritual  persons  or  patrons  will  not  be  subject  to  any  penalties  or 

forfeitures,  or  to  any  prosecution  or  other  proceeding,  from  having  nade 

such  engagement. 

Deed  to  be  By  stat.  9  Geo.  4.  c.  91'.  s.  4.,  in  order  to  bring  any  engagement  witUs 

^veraffistrar  of  *^'^  operation  and  protection  of  the  act,  one  part  of  the  deed,  instraiiuit» 

the  diocese.        or  writing,  by  which  such  engagement  shall  be  made,  given,  or  enterrf 

into,  must  within  two  calendar  months  next  after  the  date  thereof  te 
deposited  in  the  office  of  the  registrar  of  the  diocese  wherein  the  benete 
&c.  is  locally  situate ;  and  in  the  cases  of  benefices,  &c.  within  pecnlim* 
it  is  to  be  deposited  with  the  registrar  of  the  peculiar  jurisdiction.  SoA 
registrars  are  respectively  to  deposit  and  preserve  the  same,  and  to  gin 

Deed  to  be        and  sign  a  certificate  of  such  deposit.     Every  such  deed  must  be  prod«crf 
open  to  lospcc-      .     n  i  ■  t  i  .  «»  i-r— 

tion,  and  a  cer-  ^^  ^^^  proper  and  usual  hours  at  the  registry  office,  to  every  person  vpf^pH 

ti6ed  copy  to     to  inspect  the  same.     And  an  office  copy  thereof,  &c.,  certified  under  the 
be  admitted  as 


evidence. 


C 1)  llde  stat.  9  Geo.  4.  c.  91?.  s.  2.  B.,nndhewas  instituted  and  inducted:  it*" 

(2)  Where  a  party  van  presented  to  a       held,  previous  to  the  passing  of  stat  9  Gia 


rectory  in  consideration  of  his  having  given  4.  c.  !>4.  that  he  might  maintain  _. 

a  l»ond  to  resi^  in  favour  of  a  particular  for  the  rectory  against  the  person  »to^ 

person,  at  the  rcc]uest  of  the  patron,  and  was  Iwen  simoniacally  presented.     Dted.  W- 

instituted  and  inducted,  and  such  bond  was  son  (  Clerk)  v.  Fletcher  (  Oerk),  8  B>  &  ^ 

held  to  be  void,  un  tlie  ground  that  it  was  '25. 
simoniacaly  and  the  kmg  then  presented  A. 


t 


the  registrar  (wliicli  copy  so  certified  the  registrar  must  in  all 
.grant  to  pemons  applying  for  the  same),  will  be  admitted  in  all 
U  legal  evidence.  Every  registrar  is  entitled  to  a  fee  of  two  sliillinga 
ponting  such  deed,  instrument,  or  writing,  and  for  certirying  its 
d«pwitt  to  a  fee  of  one  shilling  for  every  search  to  be  made  for  the.  some, 
anil  to  a  fee  of  sixpence  for  every  folio  of  seventy-two  words  of  each 
certified  office  copy. 

By  Stat.  9  Geo,  i.  c.  di.  s.  5.  every  resignation  to  be  made  in  pursuance 
'•f  any  such  agreement  is  to  refer  to  the  engogemenl.  in  pursuance  of 
'hich  it  is  made,  and  state  the  name  of  the  person  for  whose  benefit  it  is 
made;  and  the  ordinary  cannot  refuse  such  resignation,  unless  upon  good 
and  sufficient  cause  to  be  shown  for  that  purpose.  But  such  resiguation 
vill  not  be  valid,  excnpt  for  the  purpose  of  allowing  the  person  for  whose 
benefit  it  shall  be  made,  to  be  presented,  collated,  nominated,  or  appointed 
lo  tliD  spiritual  office  thereby  resigned,  and  will  be  abaolntely  null  and 
void,  unless  such  person  be  presented,  &c.  as  aforesaid,  wiiliin  six  calendar 
noiitlu  next  after  notice  of  the  resignation,  given  to  the  patron. 

By  Stat-  9  Geo,  i.  c,  9*,  s.  6.  all  presentations,  collations,  gifts,  or  the 
bestowing  of  any  such  spiritual  office  by  the  king,  either  in  the  right  of 
the  crown  or  duchy  of  Lancaster ;  or  by  archbishops,  bishops,  or  other 
ecclesiastical  persons,  in  right  of  any  dignity,  office,  or  living ;  or  by  cor- 
porations aggregate  or  sole ;  or  by  any  other  person  in  right  of  any  office 
or  dignity;  or  by  feoffees  or  trustees  for  charitable  or  public  purposes; 
or  by  any  other  person  not  entitled  to  the  patronage  of  such  spiritual  office, 
1*  private  property,  are  excepted  from  the  operation  of  the  act. 

Any  bond  or  contract  to  resign,  except  in  the  coses  specified  in  the  act, 
luicea  the  presentation  void  as  simoniacal,  and  subjects  the  parties  to  the 
penalties  for  simony,  under  stat  31  Eliz.  e.  6,  But  a  clergyman  can  resign 
bia  living  in  consequence  of  an  understanding  or  agreement,  nut  compul- 
Ufy,  with  the  patron,  provided  the  bishop  be  witling  to  accept  the  resig- 
Bation ;  or  the  resignation  might  perhaps  be  effected  by  institution  to  a 
■econd  living.  (1) 

After  iicceptance  of  the  resignation,  lapse  does  not  incur,  but  from  the  time 
of  Dotice  given.  It  is  true  the  church  is  voiil,  immediately  upon  acceptance, 
And  the  patron  may  present,  if  he  please  ;  but  as  to  lapse,  the  general  rule 
tbat  i»  berelaid  down,  is  the  unanimous  doctrine  of  all  the  books.  Insomuch, 
that  if  the  bishop  who  accepted  the  resignation  dies  before  notice  given, 
the  six  months  will  not  commence  till  notice  be  given  by  the  guardian  of 


I 


I 


From  ivhiit 


( I )  Mr.  Hodgion,  in  hi>  In- 
Uir    rlrrpj   (p,  40.),  gives  tl.c   fullo«-ing 
■Waetieat  lUrEclioiu  Tor  the  proper  reiigni . 
tlon  o(  *  benefice :  — 

..  ■   .1 j__, .jj  feiign  prefer- 


••  A  elergjrmai 


by  the  iocumbenl  in  the  presence 
•wMiy  public  ind  credible  witDessei;  t 
Mich  resigution  canaot  eoavenieiitly 
-- ' — '^bjlbu  incumbenl  in  ptison,  to  " 


biahnp,  proctors  or  subititules  maj  be 
nanied  in  Ihe  dted  of  resignation,  fur  (liem, 
or  one  of  tlipm,  in  the  name  of  the  incum- 
lient,  Co  exhibit  lueh  rcnigDation  to  tbe  bi- 
shop,  who,  upon  the  wme  being  eihibitcd 
by  the  incumbent  or  bin  proctor,  irill  ile- 
ctarc  hii  accepunce  lliercof,  and  iciil  order 
that  intimalinnortheBtoiduieeof  the  bene- 
fice (if  not  in  the  bishop's  owr  nSft^i.i  "■:■>.*« 
lo  the  patron, 

"The  proper  stamp  for  a 
the  common  deed  ttainp ;  an 
lion  by  ihc  notary  roquitea  a 
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SACRILEGE. 


Reuomatiok.     the  spiritualities,  or  by  the  succeeding  bishop,  with    whom  the  act  o( 

resignation  is  presumed  to  remain.  ( 1 ) 


SACRILEGE. 


Stat,  S3  TTen.  8.  e.  I,  Sf  ttat.  1  Etlw,  6.  c.  12.  reptaltd  hy  stat,  7  ^SGm,  4.  c.27.— 
Slat,  5^-6  Gul  4.   c.  81.  j-  »tat.  6^7  Gul  4.   c.  4.  uholithtng  rapitai  pniikmtd 


probaNy   ._    ^_.    ._      „^ .    , 

church  —  Definition  of  the  tcord  **  chapel^ —  Mode  of  deteribimff  cAtrrirA  ptv^t^  n i 
indictment. 


Stat  S3  Hen.  8. 
c  1.  &  lUt  1. 
Edw.  6.  c.  IS. 
repealed  by 
Stat.  7  &  8 
Geo.  4.  c.  27. 


Stats  &G 
Out  4.  c.  81. 
Abolishing 
capital  punish* 
ment  in  cases 
of  sacrilege 


Stat  6  &  7 
GuL  4.  c.  4. 


Stat  7  &  8  Geo.  4.  c.  27.  repealed  stat  23  Hen.  8.  c.  I.  ft  sUt.  1  Edw.& 
c.  12.,  which  applied  to  sacrilege ;  and  a  larceny,  committed  in  a  choith 
or  chapel,  accompanied  with  a  breaking  of  such  church  or  chapel,  is  bo 
longer  a  capital  offence ;  and  the  provisions  of  stat.  1  Edw.  6.  c.  12^  whiek 
made  the  felonious  taking  of  any  goods  out  of  a  church  or  chapel  a  capital 
offence,  though  there  was  no  breaking,  have  not  been  re-enacted. 

Stat  5  &  6  Gul.  4.  c.81.,  afltcr  reciting  that  by  stat  7  &  8  Geo.4wCi 
29.  (2),  &  stat  9  Geo.  t.  c.55.  (L),  "it  was  thereby  enacted,  that  if  Mj 
person  break  and  enter  any  church  or  chapel,  and  steal  therein  tor 
chattel,  or  having  stolen  any  chattel  in  any  church  or  chapel,  break  out  of 
the  same,  every  such  offender,  being  convicted  thereof,  is  to  suffer  death  if 
a  felon,"  repealed  so  much  of  such  acts  as  inflicted  the  punishment  uf 
death  upon  persons  convicted  of  sacrilege  ;  and  enacted  that  every  person 
convicted  of  tlint  offence,  "  or  of  aiding  or  abetting,  counselling,  or  procarinf; 
the  commission  thereof,  shall  be  liable  to  bo  transported  beyond  the  scu 
for  lift?,  or  for  any  term  not  less  than  seven  years,  or  to  be  impriMned. 
with  or  without  hard  labour,  in  the  common  gaol  or  house  of  correction, 
for  any  term  not  exceeding  four  years." 

Stat  G  &  7  Gul.  4.  c.  k,  after  reciting  stat  5  &  6  Gul.  4.  c.  81.,  and  that 
"  by  reason  of  a  clerical  error  in  copying  the  same  a  doubt  may  be  entef- 
tuined,  whellier  persons  guilty  of  such  offences  are  now  by  law  liable  toanf 
punishment/*  enacts  that  *Hhe  same  act  shall  be  read  as  if,  instead  of  tbe 
words  <  in  the  said  act  so  specified/  the  words  '  in  the  said  act^  fo 
specified'  had  been  inserted;'  and  that  all  persons  who  may  hereafter  be 
duly  convicted  of  any  of  the  offences  therein  mentioned  may  be  seDteocedi 
by  the  court  or  judge  by  or  before  whom  such  offenders  may  be  tried,  to 
transportation  for  life,  or  for  any  term  of  years  not  less  than  sevco,  or 
to  be  imprisoned  for  any  term  not  exceeding  three  veal's,  with  orwilliflBt 
hard  labour,  and  for  any  period  of  solitary  confinement  during  such  id* 
prisonnient,  at  the  discretion  of  such  court  or  judge.    But  by  stat  1  VicL 


(1)  Gibson's    Codcx,    S2.>.      Ktilw.  49. 

(h). 

i*i)   I'nle  Htat.  2  &  :)  Gul.  4.  c.  (ri.,  stat 
3  &  4  Gul.  4.  c.  41.,  stat.  5  &G  Gul.  4.  c. 


«!.,  stat.  6  &  7  Gul.  4.  c.  4.,  &  slat.  TCuL 
4.  Si  I  Vict.  c.  !K>.  %.  J.  Su-pbci»  E«**' 
suistical  Statutes  l>i57» 
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<■  90.  i.  5.,  no  offender  can  be  kept  in  solitarj' confinement  for  any  longer  SAcmi-Ean. 

periud  lliaa  one  tuontli  at  a  time,  or  than  three  months  in  liie  space  of  one 

year. 

By  »tat.  6  &  7  Vict  c.  10.,  after  reciting  that  by  stat  4  &  5  Vict.  c.  56.  Si*i,  fi  &  7 
Wid  Stat.  7  &  8  Geo.  i.  c.  30.  if  any  persons,  riotously  and  tumultu-  ^'"■ 
oiuXy  assembled  together  to  the  disturbance  of  tlie  public  peace,  should 
unlawfully  and  with  force  demolish,  pull  down,  or  deatroj>,  or  begin  to 
deroolisb,  pull  down,  or  destroy  any  churcli  or  chapel,  or  any  chapel  for 
the  religious  worship  of  persons  dissenting  from  the  united  Church  of 
England  and  Ireland,  duly  registered  or  recorded ...  every  such  olTender 
aliould  be  deemed  guilty  of  felony,  and  being  convicted  thereof  should  suffer 
death  as  a  felon  ;  and  that  in  case  of  every  felony  punishable  under  that  act, 
every  principal  in  the  second  degree,  and  every  accessory  before  the  fact, 
ihould  be  punishable  with  death  or  otherwise,  in  the  same  manner  as  the 
cipal  in  the  first  degree  was  by  that  act  punishable;  and  that  it  was  ex- 
pedient that  the  last  mentioned  offences  should  be  no  longer  punbbable 
with  death ;  —  enacts,  that  if  any  person  ahall  be  convicted  of  any  of  the 
Mtid  offences,  such  person  shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  transported  beyond  the  seas  for  the  term  of  the  natural  life  of  such  per- 
or  for  any  term  not  less  than  6e\en  years,  or  to  be  imprisoned,  with 
M  without  hard  labour,  for  any  time  not  exceeding  three  years. 

Uy  Blftt.  5  &  6  Vict.  c.  38.  s.  1.  the  offence  of  sacrilege  is  not  triable  at  Siat.  5  S  sl 

-  Viet        "" 

Uiy  quarter  sessions.  *'l"' 

The  word  "chattel"  in  stat.  5  &  6  Gul.  4.  c.  SI.  does  not  include  any  Siciilegc  poc 
thing  affiled  to  the  freehold.     Thus,  upon  an  indictment  for  breaking  into  "'"1''^  "' 
t  chapel,  and  stealing  a  bell  and  divers  other  articles,  it  appeared  that  the  .^       ' . 
bell  was  the  only  thing  not  fixed  in  the  cliapel ;  and  it  was  held,  that  the  «  chmu-] "  in 

3  must  be  confined  to  the  stealing  of  the  bell ;  for,  although  the  same  «t«t.5&0Gul. 
•tatute  by  the  4411)  section  enacted,  that  stealing -fixtures  might  be  the  subject  „„^  incrudc 
of  larceny,  yet  it  did  not  say  that  fixtures  should  be  considered  as  chattels,  luiyiiiing 
^hicb  they  must  be,  to  bring  them  within  the  section,  upon  which  that  »     |  ij" 
'  indictment  was  founded.  ( 1 ) 

The  words  "  any  chattel "  would   probably  be  deemed  to  extend  to  "  Any  clmitcl" 
i«rticles  in  a  church  or  chapel,  though  not  used  for  divine  service.     The  "ou 'J !"■"'«' 'ly 
>'Vorda  "  any  goods,"  in  the  repealed  statute  I  Cdw.  6.  c.  12.,  were  held  not  c|„  „„,  u,jd 
9  be  confined  to  goods  used  for  divine  service,  but  to  extend  to  articles  for  <l 
sed  in  the  church  to  keep  it  in  proper  order ;  and  it  was  considered,  that  '"^' 
'Snch  articles  were  under  the  protection  of  the  statute,  whilst  the  church 
9  in  a  course  of  being  repaired,  if  they  Iiad  not  been  brought  in  merely 
iTor  the  purpose  of  such  repairs.     In  Hex  v,  Rourke(2)  it  appeared  that, 
during  the  period  a  church  was  under  repairs',  the  prisoner  stole  from  it  a 
pot  used  to  hold  charcoal  for  airing  the  vaults,  and  u  snatch-block,  used 
to  raise  weights,  if  the  bells  wanted  repair.     These  articles  had  been  kept 
in  the  church  for  years,  and  were  not  brought  in  for  the  repairs  which  were 
t  then  in  progress.  Upon  a  case  reserved,  the  judges  were  unanimous  that  such 
goods  were  under  the  protection  of  the  statute,  and  that  a  capital  sentence 
ought  to  be  passed  upon  the  prisoner,  as  they  thought  that  the  violation  of 
the  fonctity  of  the  place  was  what  the  statute  was  intended  to  prevent  (2) 


(!)  Rfx 


1,7  C.  &  r.'142. 


(2)  It.  i  It  366. 
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Sacriligi.  The  tower  of  a  parish  church,  having  an  internal  commnniftion  witli« 

A  tnwer  is  ])art  and  not  being  separated  from,  the  body  of  the  churchy  is  a  part  of  the 
of  tlie  church.:  church,  within  the  meaning  of  stat?  &  8  Geo.  4..  c.  29.     Upon  an  indiilp 

ment  for  breaking  into  a  parish  church,  and  stealing  two  turpliee*  and  a 
scarf,  it  appeared,  that  the  surplices  and  scarf  were  stolen  from  a  box  kepi 
in  the  church  tower ;  the  tower  was  built  higher  than  the  church,  and  had 
a  separate  roof,  but  it  had  no  outer  door,  the  only  way  of  going  into  it 
being  through  the  body  of  the  church,  from  which  the  tower  was  not 
separated  by  a  door  or  partition  of  any  kind :  it  was  objected,  that  the 
stealing  of  these  articles  deposited  in  the  tower  was  not  sacrilege ;  but  it 
was  held  that  a  tower,  circumstanced  as  this  tower  was,  must  be  taken  10 
be  part  of  the  church,  and  that  the  stealing  of  these  articles  in  the  towff 
was  a  stealing  in  the  church  within  the  meaning  of  stat  7  &  SjGea,  4.  c.  S9l 

8.10.(1) 

DeBnition of         The  word  '^chapel"  in  stat7  &  8  Geo. 4.  c29.  s.  la  means  a  dopd 
m'^T^'l'*  vhere  the  rites  and  ceremonies  of  the  Church  of  England  are  performed^ 

and  does  not  include  the  chapels  of  Dissenters.     Upon  an  indictment  fir 
breaking  and  entering  a  chapel,  which,  upon  the  evidence,  turned  out  to  be 
a  dissenting  chapel,  Mr.  Justice  Gaselee  and  Mr.  Baron  Vaughan  were  of 
opinion,  that  as  dissenting  chapels  were  mentioned  expressly  in  stat  7  &  8 
Geo.  4.  c  30.,  which  makes  the  burning  of  churches,  &c.  a  capital  oflenei^ 
and  were  not  mentioned  in  stat  7  &  8  Geo.  4.  c.  29.  s.  10.,  which  studf 
in  the  statute  book,  as  the  chapter  next  preceding  it,  the  omission  miut 
have  been  intentional,  and  consequently  that  a  dissenting  chapel  wss  sot 
within  stat  7  &  8  Geo.  4.  c.  29.  s.  10.  (2) 
Mode  of  de-  The  goods  of  a  dissenting  chapel,  vested  in  trustees,  cannot  be  deicribed 

■cribing  i^g  ^jjg  goods  of  a  servant,  who  has  merely  the  care  of  the  chapel  and  tfce 

pertj  in  an  in-    things  in  it,  to  clean  and  keep  them  in  order,  although  he  and  the  miniiter 
dictment.  may  be  the  only  persons  who  have  keys.  (3)    But  books  belonging  to  i 

society  of  Dissenters,  and  stolen  from  their  chapel,  may  be  described  if 
the  property  of  one  of  the  members  of  the  society  by  name  **  and  othen." 
Upon  an  indictment  for  stealing  a  bible  and  hymn  book,  the  pn^peftf  <)f 
J.  Bennett  and  others,  it  appeared  that  the  books  had  been  presented  to 
the  society  of  Wesloyan  Methodists,  from  whose  chapel  they  had  bees 
stolen,  and  they  had  been  bound  at  the  expense  of  the  society;  Beasdi 
was  one  of  the  trustees  of  the  chapel,  and  a  member  of  the  society,  bat  no 
trust  deed  was  produced  ;  it  was  licid,  that  as  Bennett  was  one  of  tk 
society,  the  property  in  the  books  was  well  laid  in  him  '*and  othen.''(4) 

It  has  been  held  that  where  the  bells,  books,  or  other  goods  belonging  to 
a  church  are  stolon,  they  may  be  laid  in  the  indictment  to  be  the  goodf  of 
the  parishioners.  (5)  And  it  is  said,  that  he  who  takes  away  the  goodf  of 
a  chapel  or  abbey,  in  time  of  vacation,  may  be  indicted,  in  tlie  firat  cMi 
for  stealing  buna  capello;,  being  in  the  custody  of  such  and  such  perMOf ; 
and,  in  the  second,  for  stealing  bona  donius  et  ecclesia;,  &c.  (6} 

Where  money  was  stolen  from  an  ancient  poor's  box  fixed  up  inachoitK 

(1)  nexY,  Ifhfcler,  3  C.  Ac  P.  58.1  (4)   Hex\,  Dmdion.5C.  &  P.  537. 

(2)  Hex  w  Warren,  G  iWul  fJU5.    m.  (a);  (;>)  1  Hawk.  P.  C.  c.  33.  ft.  45.    3  £■* 
vide  ctinin   Jiix   v.  Jiichurdgtm,    ihid.    ti'.iJ,        V,  C.  c.  l'>.  s.(il'.  yt.HM. 

Jirx  \,  Kixoh,  7  ibUl  4'1'J.  (G)  Ihiil.        1    Uiusi'll   on    Crimei  t? 

(3)  Utx  V.  JIutchittsunf  U.  &  U.  II'J.  Greaves  845. 
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it  was  held,  that  in  an  indictment  for  stealing  it,  the  property  would  be  Sackilegc. 
properly  laid  in  the  vicar  and  churchwardens;  and  that  an  indictment  in 
which  the  property  was  stated  to  be  that  of  "  Joshua  Nussey  and  others/' 
Jorima  Nussey  being  the  vicar,  was  correct,  without  alleging  *' Joshua 
Nofltey"  to  be  the  vicar,  or  the  "  others"  to  be  the  churchwardens.  (1) 


SALES  BY  INCUMBENTS.  (2) 

Stai,  1  j|r  2  Viet  c  23. «.  7. — //okm  of  ruidence  and  appmrtenaneeMt  when  ineonvenientfy 
nfMNEfld;  may  beaoldwith  ikt  land ctmtiffwnu  tkereto-^StoL  1  ^2  Viet.  c. 23.  m.  8 ^ 9. ~ 
Ikifment  of  pmrcha$e  money  and  application  of  it  in  the  purehate  of  a  site,  or  tree- 
tUm  of  a  hoMse  —  Stat,  1^2  Vict,  e.  106.  «.  25.  —  Saleofhouaa  on  the  disunion  of  an 
tmited  benefice — Stat,  2^3  Viet,  c,  49.  m.  14.  17,  18,  ^  19.— Porers  to  lay  out 
purehaae  money  at  intereMt  —  Sale  of  houus  and  buildinge  othrr  than  the  house  of 
rendence — Purehase  monies  to  be  paid  to  the  yovemors  of  Queen  Anne's  Bounty — 
Stat.  17  Geo,  3.  e.  53.  m.  10  ^  1 1.  —  Glebe  lands  or  tithes  may  be  sold  for  purcltaeing 
house  or  land  tntkin  one  mile  of  the  church  ^StaL  2  ^  3  Vict.  c.49.  w.  15, 16.  18,^19. 
—  Lands  acquired  from  Queen  Anne^s  Bounty  may  be  sold  —  Power  to  sdl  lands 
annexed  to  a  benefice  within  the  parish  —  Stat.  58  Geo.  3.  c.  45.  ss.  33.  ^  36. —  Sale 
of  lands  to  Church  Building  Commissioners  for  church  sites —  Stat,  59  Geo.  3.  c.  134. 
«.  37.  — Stat.  56  Geo.  3.  c.  141.  ss.  I  if  2.  —  Sale  of  land  for  a  new  or  atkUtional 
burial  ground  to  any  new  church  —  Land  for  a  new  or  additional  burying  ground  — 
Stat.  1^2  Vict.  c.  107.  s.  9. —  Land  to  Church  Building  Commissioners  for  sites  for 
homes  of  residence  —  Stat,  7  Geo.  4.  c.  66.  s.  1.  —  Lands,  (fc,  may  be  sold  to  carry 
into  effect  stats.  17  Geo.  3.  c.53.,  43  Geo.  3.  c.  \01.,and55  Geo.  3.  c.  147.  —  Slat.  9 
j|r  10  }lct.  c.  88.  —  Bemoving  doubts  as  to  the  legality  of  certain  sides  and  assignments  of 
eccUeiastical  patronage. 

By  Stat.  1  &  2  Vict.  c.  28.  s.  7.  (3)"and  stat  1  &  2  Vict,  c  29.,  if  the  resL  stat  i&2  Vict. 
dence  house  and  appurtenances  be  inconveniently  situate,  or  if  it  be  fit  and  ^'  ^-  ••  ?• 
advisable  to  dispose  thereof,  tlie  incumbent  may,  with  the  consent  of  the  gidcnce  aikhip- 
Drdinary  and  patron,  and  of  the  archbishop  of  the  province,  to  be  signified  purtemmces, 
by  their  executing  the  deed  of  conveyance,  absolutely  sell  and  dispose  of  ^J"*"  incon- 
the  same,  with  any  land  contiguous  thereto,  not  exceeding  twelve  acres,  to  atcd,  may  be 
nnr  person,  either  altogether  or  in  parcels,  for  such  sum  of  money  as  to  ^^^9  ^i^  the 
luch  ordinary,  patron,  and  archbishop  shall  appear  fair.  thereto."  ^^^ 

By  stat  1  &  2  Vict  c.  23.  ss.  8  &  9.  the  money  to  arise  from  such  sale  is  sut.  1&2  Vict 
to  be  paid  to  the  governors  of  Queen  Anne's  Bounty,  and  the  receipt  of  the  c.  23.  ss.  8  &  9. 
treasurer  will   be  a  discharge  for  the  payment  (4)     And  such  money,  pu^hllro 
liter  paying  the  costs  and  expenses  of  the  sale,  is  to  be  applied  towards  money  aod  ap- 

khe  erection  or  purchase  of  some  other  house  and  offices,  or  the  purchase  P''^*^"*  o^  i' 

*  ^  m  the  purchase 

at  an  orchard,  garden,  and  appurtenances,  or  land  for  the  site  of  a  house,  of  a  siu>,  or 

together  with  land  contiguous  thereto,  but  not  exceeding  twelve  acres,  suit-  erection  of  a 
ible  for  the  residence  of  the  incumbent,  and  approved  of  by  the  ordinary 

( J )  Beg,  v.  Wortley,  2  C.  &  K.  283.  (3)  Extended  by  sUt.  2  &  3.  Vict.  c.  49. 

(2)    Vide   ante^    tit.     Aucmkntatjonk —       s.  1 7.  tu  old  buildings  not  worth  rq}airiiig ; 
Chl-rch  Building  Statites  —  Kxc-iiangc       vide  jtost,  I'JVi. 

—  MoftTtiiuu— ruaciiAskis— Uksiocnci:.  (-1)  Et  vide  stat  2  &  3  Vict  c.  49.  s.  18. 
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Sai.rx  by  Ik- 

cumiikkts. 

Stat.  1  &  2  Vict, 
c.  lOG.  s.  25. 
Sale  of  housi'S 
on  the  disunion 
of  an  united 
benefice. 


StAtS&3ViGt. 
c.  49.  8.  1 4. 
Powers  to  lay 
out  purchase 
money  at  in- 
terettL 

Stat  12  &  3  Vict. 
e.  49.  ss.  17, 
18,  19. 

Salu  of  houses 
and  buildinf^ 
other  than  the 
house  of  resi- 
dence. 


Purchase 
monies  to  be 
paid  to  the 
KovernorK  of 
Quit'O  Aune*H 
Bounty. 

Stat  17  Geo.  3. 
c.  53*  SK.  10  & 
11. 

Glebe  lamlM  or 
tithes  may  be 
sold  for  pur- 
chasln;;  houM! 
or  land  within 
one  mile  of  the 
church. 

Stat  2& 3  Vict 
C.49.  SS.15,  IG. 
IK  &  19. 
Ijunds  AC(|iiired 
from  (^ueen 
Anne**  Bounty 
may  be  sold. 


I'ower  to  sell 
lands  annexed 
to  a  benefice 
within  the 


and  patron^  but  such  approval  must  be  in  writing,  and  be  deposited  in  the 
registry  of  the  ordinary. 

By  Stat.  1  &  2  Vict.  c.  lOG.  s.  25.  the  enactments  of  stat  I  &  2  Vict 
0.2^.,  in  regard  to  the  sale  of  the  house,  &c.  of  a  living  and  the  applicitioB 
of  the  proceeds  of  the  sale,  are  to  apply  to  a  benefice  divided  or  separatdy 
endowed  under  the  Church  Building  Acts  and  a  benefice  disunited  under 
stat  1  &  2  Vict.  c.  106.,  and  that  the  proceeds  may  be  applied  in  or  towards 
the  erection  or  purchase  of  a  house,  &c.  for  the  residence  of  an  incumbent 
within  each  of  the  parishes  so  disunited,  or  each  division  of  a  benefice 
so  divided,  in  such  proportions  as  may  be  approved  of  by  the  archbiiliop 
of  the  province,  the  patron,  ordinary,  and  incumbent,  and  confirmed  by  the 
queen  in  council. 

By  stat.  2  &  3  Vict.  c.  49.  s.  14.  a  power  is  given  to  the  govemorB  to  hy 
out  the  purchase  money  upon  interest,  and  receive  the  dividends  therenpoo, 
till  the  purchase  or  erection  of  the  benefice  house,  and  to  appropriate  tbe 
surplus,  if  any,  to  the  benefice  on  account  of  which  the  monies  shall  hm 
been  received. 

By  stat.  2  &  3  Vict  c.  49.  s.  17.  if  any  dwelling  house,  shop,  warehouse^ or 
other  erection  or  building  other  than  the  house  of  residence  belonging  to 
any  benefice  be  so  old  and  ruinous  as  that  it  would  be  uselesf  or  isn- 
pedient  to  expend   money  in  repairing  and  maintaining  it,  or  for  other 
reasons  it  be  thought  advisable  to  sell  the  same,  the  incumbent  of  sodi 
benefice  can,  with  the  consent  of  the  ordinary  and  patron  thereof,  and  of 
the  archbishop  of  the  province  to  be  signified  in  the  manner  prescribed 
by  stat.  1  &  2  Vict.  c.  23.,  absolutely  sell  and  dispose  of  the  same  to  aof 
person,  and  for  such  sums  of  money  as  to  such  ordinar}',  patron,  and  arek- 
bishop  shall  appear  fair  and  reasonable. 

And  by  ss.  18  &  19.  the  purchase  monies  are  to  be  paid  to  the  gover- 
nors of  the  Bounty  of  Queen  Anne,  and  to  be  by  them  appropriated  totiie 
particular  benefice  on  account  of  whieli  the  same  shall  have  been  reonred; 
and  to  be  subject,  in  regard  to  the  application  thereof,  to  all  the  powen> 
regulations,  &c.  of  the  governorii. 

By  stat.  17  Geo.  3.  c.  53.  ss.  10&  11.,  when  new  buildings  are  neeei- 
sary  for  the  residence  of  the  incumbent,  the  ordinary,  patron,  and  iocoB' 
bent  of  a  living  may  purchase  any  convenient  house  within  one  mile  of  the 
church,  and  a  certain  portion  of  land,  and  the  purchase  money  for  such  land 
can  bo  raised  by  sale  of  part  of  the  glebe  or  tithes. 

By  stat.  2  &  3  Vict.  c.  49.  s.  15.,  where  any  lands  or  hercditamentSi  wliidi 
in  consequence  of  any  ])u^cIla^e,  aliotinent,  benefaction,  donation,  or  ex* 
change,  shall  have  been  annexed  to  any  benefice  for  the  augmeotatioa 
thereof,  by  the  concurrence  of  the  govc?iiiors  of  Queen  Anne*s  Bounty,  IR 
situate  eisewhero  than  within  t\ni  parish  of  such  benefice,  or  some  adjoin* 
ing  parir^h,  the  incumbent  of  such  benefice  can,  with  the  consent  of  the 
governors  and  of  the  ordinary  and  ))atron  of  sucli  benefice*  absolutely  k1 
and  dispose  of  such  lands  or  hereditaments,  or  any  part  thereof,  for  such 
sums  of  money  as  to  the  governors,  ordinary,  and  patron  shall  seem  Ux 
and  reasonable. 

By  stat.  2  &  3  \'ict.  c.  49.  s.  16.,  when  any  lands  or  hereditaments  haw 
been  annexed  to  any  benefice,  and  situate!  within  the  parish  ofwc^ 
benefice,  or  some  adjoining  parish,  but^  on  account  of  special  circumsUMes 
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Isole  of  such  lands  or  hereditaments  will  be  adviintageous,  the  incumbent, 
»ith  the  consent  of  the  governors  and  of  llie  ordinary,  and  patron  of  suuh 
benefice,  with  the  further  consent  of  the  urchbiKliop  of  the  province  in  which 
■nch  benefice  ia  situated,  can  sell  the  same  and  in  the  same  manner  as  is 
directed  with  respect  to  lands  not  situate  within  the  parish. 

By  sUt.  58  Geo.  3.  c  45.  ss.  SH.  &  36.  lanil  to  the  extent  of  ten  acres  con 
be  eold  to  the  Church  Uuilding  Commissioners  fur  a  site  for  a  church  or 
chapel  and  a  churchyard,  and  proper  approaches  thereto,  and  also  for  the 
erection  of  a  house  of  residence  and  appurtenances  and  the  making  a 
garden. 

By  Stat.  59  Geo.  3.  c.  13*.  s.  37-  land  to  the  extent  of  ten  acres  can  be 
sold  and  conveyed  to  the  commissioners  foT  building  new  churches,  for 
enliu^ing  a  churchyard  or  burial  ground,  or  for  making  a  new  burial-ground 
and  approaches  ;  and  the  provisions  of  stat.  58  Geo.  3.  c.  45.  respecting  a 
sale  by  an  incumbent  for  the  building  of  a  church,  are  extended  to  such  a 
■ale  and  conveyance. 

By  stat.  56  Geo.  3.  c.  141.  ss.  1  &  2.  any  spiritual  or  ecclesiastical  body 
corporate,  or  spiritual  person  being  a  corporation  sole,  possessing  any 
lu)d  adjacent  to  any  cemetery,  churchyard,  or  burying  ground,  can  sell  by 
indenture  of  bai^in  and  sale  (but  which  must  be  enrolled  in  Chancery 
within  six  calendar  months)  such  portion  thereof  as  may  be  deemed 
necessary  for  enlarging  the  same,  if  it  do  not  exceed  one  acre.  But 
die  consent  of  the  ordinary  and  patron  must  be  acquired  to  n  sale  by  a 
tpirilual  person  being  a  corporation  sole ;  and,  before  the  conveyance, 
the  value  of  the  land  must  be  ascertained  on  oath  by  a  competent  person 
to  be  appointed  by  the  ordinar}' ;  and  in  case  the  value  exceed  lOOl., 
other  lands  of  at  least  an  equal  value,  estimated  in  like  manner,  are  to  bo 
conveyed  as  the  consideration ;  and  if  the  value  exceed  20/.,  and  do  not 
amount  to  100/„  such  value  is  to  be  paid  to  the  governors  of  Queen 
Anne's  Bounty,  to  be  by  them  applied  for  the  benefit  of  such  spiritual 
p^rton,  or  corporation  sole,  in  the  same  manner  as  they  are  empowered  by 
'Aw  to  apply  other  sums  of  money  coming  intc  their  hands ;  and  if  the  value 
•'q  not  amount  to  20^.,  the  same  is  to  be  paid  to  the  spiritual  person  or 
^Corporation  sole. 

By  slaL  1  &  2  Vict.  c.  107.  s.  9.  the  powers,  given  by  stat.  58  Geo.  3. 
*^  45.1  for  enabling  the  bodies  politic  and  persona  therein  mentioned  to 
^<>ovpy,  and  the  commissioners  to  take  land  for  the  sites  of  churches 
**»d  chapels,  are  extended  to  the  transfer  by  sate  or  exchange  only,  of  land 
'"or  a  site  for  a  house  of  residence  of  any  incumhent,  provided  the  same  do 
LAw  exceed  live  acres. 

B^    Measures,  buildings,  or  lands  can  be  sold  to  carry  into  effect  the  pro- 

FH«ionaof  stat.l7  Geo. 3.  c.53.(l).Btat.  43 Geo.  3.  c.  107.  (2),and  stat  55  Geo. 

^  c.H-7.(3);  and  by  stat.7Gco.4.  c.  66.  *.  I.  corporations  and  persona 

*Ui()er  disability  or  incapacity  are  authorised  to  sell  niCESuages,  lands,  &c. 

**»r  the  purposes  of  the  foregoing  statutes. 

8Uit.  9  &  10  Vict.  c.  68.,  after  reciting  that  stat.  3  &  4  Vict.  c.  1 13.  hnd 
Enacted  that  no  spiritual  person  shall  sell  or  assign  any  patronage  or  prc- 
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Salk!i  bt  Ik-      sentation  belonging  to  him  by  virtue  of  any  dignity  or  spiritual  office  Md 

^^'^^^'^ by  him,  and  that  such  sale  or  assignment  shall  be  null  and  void,  and  that 

Removing  doubts  had  arisen  whether  agreements  for  the  augmentation  of  the  maitt- 
doubua^othe  tenancc  of  the  poor  clergy,  or  under  the  Church  Building  Actfl»  were  to  be 
Umiodosandas    deemed  sales  or  assignments  prohibited  by  stat.  3  &  4  Viet,  c  llS-t 


signmcntN  of      that  no  agreement  or  other  proceeding  touching  any  advowson  or  patfomgc^ 
patronure  ^^  ^'g'*^  ^^  presentation  or  nomination  of  any  spiritual  person  to  any  career 

benefice,  donative,  or  perpetual  curacy,  or  to  serve  any  church  or  chapd 
under  the  Augmentation  Acts,  or  Church  Building  Acts,  sBall  be  deemed  • 
sale  or  assignment  such  as  is  prohibited  by  stat.  3  &4e  Vict.  c.  113. 
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■ 

Slaiute$  retpeeting  ichool  $itei —  Stat.  4^5  Viet  c.  SR.  •—  Ixmdlordi  empotrend  t§  i 
land  to  be  used  as  titetfor  schools,  —  Stat.  7^8  Viet.  c.  37.  «.  S.  —  DemA  efimm 
within  twelve  months  not  to  avoid  grant.  — Stat.  4^5  Vkt.  e.  38.  ».  6. — EtdmmAd 
corporation  below  a  bishop  cannot  eomvep  land  without  the  eomtent  of  Ae  bukap  tf  ik 
diocese  —  Stat.  7^8  Viet.  c.  37.  ss.4  ^  5.  —  By  whom  sitet  may  he  grm^oi  is  Ik 
minister  and  churchwardens  ;  or  to  the  minister,  dturchwardens,  and  OMraem.  — Ahl 
4^5  Vict.  c.  38.  s.  8.  —  To  whom  estates  vested  in  trustees  for  the  purposss  sfsJkm' 
Hon  may  be  conveyed.^  Stat7  ^S  Viet.  c.  37.  ss.  1  ^^.-^SchooU  whem  KsUsislk 
visits  of  government  inspectors. 

Statutes  ro'  The  statutes  respecting  school  sites  are  4  ft  5  Vict,  c  38.  ft  7  ft  8  Vkt 

apecUngtcbool    c.  37.  (1) 

sites. 

Sut4&5Vict.  ^^^'  **5V*c'-  C.38.,  after  repealing  stat  6 &  7  Gul.  4.  c.7a,  enieh 
c  38.  that  any  person  being  seised  in  fee  simple,  fee  tail,  or  for  life,  of  and  ia 

Landlords  j^^y  manor  or  lands  of  freehold,  copyhold,  or  customary  tenure,  and  hivini! 
coim>v^lfuid  to  *^^  beneficial  interest  therein,  or  in  Scotland  being  the  proprietor  in  fee 
l)c  uwd  as  sites  simple  or  under  entail,  and  in  possession  for  the  time  being,  may  gnirt, 
for  schools  &C.    convey,  or  enfranchise,  by  way  of  gift,  sale,  or  exchange,  in  fee  simple  or 

for  a  term  of  years,  any  (]uantity  not  exceeding  one  acre  of  such  land,  as  i 
site  for  a  school  for  the  education  of  ])Oor  persons,  or  for  the  residence  of 
the  schoolmaster  or  schoolmistress,  or  otherwise  for  the  education  of  sock 
poor  persons  in  religious  and  useful  knowledge.  But  no  such  grant,  made 
by  any  person  seised  only  for  life  of  and  in  any  such  manor  or  lands,  vill 
be  valid,  unless  the  person  next  entitled  to  the  same  in  remainder,  in  fff 
simple  or  foe  tail,  be  a  party  to  and  join  in  such  grant 
Stat.  7ft  8  Vict.  And  by  stat  7  &  8  Vict  c.  37.  s.  3.  conveyances  for  school  sites  witbool 
c.  :i7.  s.  3.         Qi^y  valuable  consideration  are,  if  otheni'ise  lawful,  rendered  valid,  althongk 

IVath  of  donor     ,  ■•         .  i  .      .       ,  «       .  *        ^        m  .       r 

within  twelve  ^"6  grantor  may  die  withm  twelve  calendar  months  after  the  execatioi  n 

months.  the  deed. 

Slat  4&5  Vict.       py  gtat  4  &  5  Vict  c.  38.  s.  6.  no  ecclesiastical  corporation  aole,  bei^ 

wiu-n  i-cclUi-  below  the  dignity  of  a  bishop,  can  grant  land  for  the  purposes  of  school 

astical  fiiriioro-  sites,  witliout  tho  conscut  in  writing  of  the  bishop  of  the  diocese  to  wboK 

tii'iis  cannot  •      ■    i*   a*  i  i      •     a*      i  *•        •  t_«      *^ 

coiiviv  land,      jurisdiction  such  occl(>sia<«tical  coq)oration  is  subject 

(1)  Stephens*  Ecclesiastical  Sututcs,2134 — 214a  2329—2231. 
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B}'  8tat«  7  &  8  Vict  c  37*  s.  4.  grants  of  land  for  scliool  sites  may  be  made   School  Sitkr. 
to  the  minister  and  churchwardens  of  any  parish,  such  minister  being  the   stat,  7&Tvict 
rector,  vicar,  or  perpetual  curate  thereof,  whether  endowed  or  not.  c.  37.  ss.  4  &  5. 

By  Stat.  7  &  8  Vict.  c.  37.  s.  5.,  if  the  rector,  vicar,  or  perpetual  curate  ^  ^""J^^ 
of  any  parish  be  desirous   of  making  a  grant  of  any  land  for  a  school  to  the  minister 
«ite,  being  part  of  the  glebe  or  other  possessions  of  his  benefice,  and  tihall  *"d  churchwar- 
with  the  consent  of  the  patron  of  the  benefice,  and  of  the  bishop  of  the  j^^^^ 
diocese  within  which  the  same  shall  be  situated,  grant  the  same  to  the  churchwar- 
minister  and   church   or   chapelwardens,  or  to   the   minister,  church  or    "*^  •"'^  ^'^'^'^ 
chapelwardens,  and  overseers  of  the  poor  of  the  parish,  such  grant  shall  be 
▼alid,  and  shall  thenceforth  enure  for  Ihe  purposes  of  the  trust  set  forth 
therein  if  otherwise  lawful,  notwithstanding  such  minister  be  the  party 
making  the  grant. 

By  Stat  4  &  5  Vict  c.  38.  s.  8.,  after  reciting  that  schools  for  the  educa-  Stat  4&5Viet 
tion  of  the  poor  in  the  principles  of  the  Established  Church,  or  in  religious  ®-  ^^*  *-  ^ 
and  useful  knowledge,  and  that  residences  for  the  masters  or  mistresses  of  estates  vetted 
sach  schools  had  been  theretofore  erected,  and  were  vested  in  trustees  not  in  trustees  for 
having  a  corporate  character,  enacts  —  that  the  trustees  for  the  time  being  ^  '''JfT***  ^ 
of  such  last  mentioned  schools  and  residences,  not  being  subject  to  the  pro-  be  conTeyed. 
visions  of  an  act  of  parliament  intituled  "  An  Act  for  improving  the  con- 
ditions and  extending  the  benefits  of  grammar  schools,"  may  convey  or  assign 
the  same»  and  all  their  estate  and  interest  therein,  to  such  ministers,  and 
churchwardens,  and  overseers  of  the  poor  of  the  parish  within  which  the 
same  are  respectively  situate,  and  their  successors,  or  being  situate  within 
an  ecclesiastical  district  not  being  a  parish  as  thereinafter  defined,  then  to 
the  minbter  and  church  or  chapelwardens  of  the  church  or  chapel  of  such 
district,  and  their  successors,  in  whom  the  same  shall  thereafter  remain 
vested  accordingly,  but  subject  to  and  under  the  existing  trusts  and  pro- 
visions respectively  affecting  the  same. 

By  Stat.  7  &  8  Vict  c.  37.  ss.  1  &  2.,  if  schools  acquire  the  assistance   Sut.7&RViet. 
of  parlianientar}'  grants,  such  schools  arc  to  be  open  to  the  visits  and  ^'.P7'  ■■•  ^  *  ^ 

,   ,  Visits  of  go- 

inspection  ot  the  govennnent  inspectors.  Temment  in- 

spccton. 


SEQUESTRATION. 


1.  Gexerally,  pp.  12K)— 12i.5. 

T%e  terit  of  aequentration  in  an  episcopal  mandate  to  receive  and  apply  the  rtvenuet  of  an 
eccletiasticttl  Itencfire  —  T*hr  trrit  i*  a  cnntinuinp  ejrmtion  —  Where  the  writ  vat  re- 
tMrmtfl  to  thf.  Court  of  Kxehequer  Itrfnrr  the  ftlaintijT*  execution  wan  fatinfirtl^  it  tnt$ 
returned  to  the  bin/lop — Effect  of  Mequettratinn  trhere  the  qualificntion  of  a  justice  of  the 
fteare  is  frtm  an  ecclesiaUical  lienrjice  —  Jhnv  dritt*  may  be  enforcetl  ayainut  spiritual 
f thrums  at  common  law  —  Judgment  of  Ijord  ytiranley  in  Arbim'klk  v.  Cowtan  — 
Knfnrcrmcnt  of  deU*  under  »tat.  7  6'<v».  4.  r.  7.  —  H'hen  Italance  of  a  itequetttrator^K 
acemmt  rents  in  assignee  under  the  Insolvent  Act  —  Judgment  of  l)r,  Lushinyton  in 
LmLB  IIallinobuky  (Essex). 

4k  4 
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2.  When  the  Writ  will,  or  will  kot^  be  issued,  pp.  1345^1254. 

Gtmerally  — During  the  racanty  of  a  benefice  hy  death  —  IFhere  name  wUl  etteefi  the 
ben^ee  —  Stat,  1  f*  2  Viet,  c  106.  s,  90.  — Som-payment  of  curate'*  talarf^^  0hm 
and  from  whom  a  curate,  who  i$  appointed  hy  the  tpeciat  getjuewtraion  of  the  hukap,eam 
reearer  the  arreart  of  hit  stipend —  Judgment  of  Mr,  Baron  Porke  in  Dakdis  (Cubs) 

V.  Seaman  (Clerk)  —  N^^ect  of  duty  —  Stat.  1  ^  2  Hd.  c.  lOG.  «.  54 Reminte 

may  he  enforced  hy  mimition,  or  the  licing  sfque$tered —  Stat*  1^2  Hct.  c.  106.  b.  99w 
•^  Non-resident  incumhent  not  giving  up  hit  house  of  residence  to  the  eurate  —  Bisk^ 
can  issue  an  original  mandate  of  sequestration  to  repair  dihpidatiams^StaL  17  dm 
S.  e.  53.  s,  6.  and  1^2  Viet.  c.  lOfi.  s.  67.  —  Non-payment  of  mortage  interest  m 
insurance  premiums  —  Trading  contrary  to  stat.  1  {f  2  Viet.  c.  106.  — -  PrmfiU  sf  e 
living  which  is  in  controversy  sequestered  —  During  suit  —  Cases  of  omtiamrp  mm  eiei 
process  —  Sequestration  decreed  at  the  suU  of  creditors  in  the  absemee  of  tk*  inumkttt 

—  ff'hen  warrant  of  attorney  to  secure  the  payment  of  an  annuity  need  not  be  regiMeni 
under  stat.  8  Geo.  2.  c.  6.  —  When  the  Court  will  order  satisfaction  to  be  eniend  h 
the  hiU  of  a  former  judgment  —  IVhen  a  warrant  *f  attorney  to  sequester  the  Uring  efwk 
incumbent  is  void —  Publication  of  writ  —  Court  will  give  immediate  execution  of  writ  *^ 
Practical  directions  reacting  writs  of  fieri  facias  de  bonis  eeclesiastieis  end  mqmubm 
facias — Bishop  a  species  of  ecclesiastical  sheriff —  When  sequestratiosu  under  0at.  I  |r 
2  Vict,  c.  106.  to  have  the  priority  ^  Stat.  1^2  Vict.  c.  106.  «.  112.  —  RigwkHmt 
rchpecting  the  service  and  return  of  monitions  and  sequestrations,'— Stat.  1^8  f  lA  c.  i06L 
ss,54.8f  111.-—  Mode  of  appealing  to  the  archbishop  of  the  province  —  Where  persesd 
service  of  the  monition  will  be  dispensed  with  —  Judgment  of  Sir  Jlerhat  Jeunrr  iW 
til  Morse  v.  Morse — Party  may  show  cause — No  cause  shown  ^  Service  and  rshn 

—  Mode  of  proceeding  where  a  party  retains  possession  of  the  profits  of  the  htie§  m 
defiance  of  the  writ  of  sequestration-^Judgssent  of  Sir  Herbert  Jenner  Fuat  m  Twtsru 

V.  IIURST. 

3.  Rights,  Duties,  and  Liabilities  of  Sequestrators,  pp.  125^ 

1259. 


Sequestrator's  bond —  To  what  profits  sequestrator  entitled —  Sequestrator 
tain  an  action  for  tithes  in  his  own  name  —  Sequestrator  of  a  benefice, 
the  bishop  is  the  mere  bailiff  or  agent  of  the  bishop^  and  cannot  maintain  an  aetissfir 
the  profits  of  the  benefice  —  Jutlgment  of  Mr.  Baron  Parhe  in  Hardiico  v.  IIaU^ 
Bankrupt  sequestrator  will  he  restrained  from  receiving  the  priKceds --^  PnenMs^ 
afttr  the  sequestrators  have  performed  their  duties  —  Stat,  1  Ar  2  Vict.  c.  106,  «.34.— 
Applicatum.  of  profits  of  benefice  under  sequestration  —  Where  writ  will  net  be  aemdd 
to  enable  the  bishop  to  levy  interest  upon  the  judgment —  Sequestrator  bound  ts  rf^ 
the  vicarage  house  antl  buildings —^  Judgment  of  Lord  Stowrll  in  Hl'RBArd  t.  Bin- 
FORi>  >—  The  ejejtcnse  of  repairing  the  glebe  house  and  prtmiscs,  xs  prior  to  the  ituod 
of  a  creditor  under  a  sequestration  ^^  Jutlgment  of  Chi-f  Bnron  Wouife  in  Baku  v< 
SwAYNK  —  }Vhen  two  livings  sequestered  under  a  warrant  of  attorney,  and  rAm  Ar 
profits  of  one  were  ntA  sufficient  to  jHiy  off  the  arrears  for  which  the  sequotr^'^ 
had  issued,  and  the  profits  of  the  two  livings  insufficient  to  discharge  aO^  CmsfSSr 
sation  to  sequettrators  —  Allowance  for  the  MUfqtly  of  the  cure  —  Sequestrutors  nfrmsf 
to  tMirrr  up  their  charge  —  When  the  incumbent  is  dissatiffieil  with  what  the  H^sn 
trtitors  hare  done  —  Judgment  creditor  entitled  to  an  account  of  profits  from  a  fritr 
sequestrator. 


Gbmbrally.  1.  Generally. 

The  writ  of  The  writ  of  sequestration  is  a  mandate  issuing  from  the  bishop  to  certain 

Kcquestrntiiin  is  persons  to  receive  and  apply  the  revenues  of  an  ecclesiastical  benefice.  Thb 
inambt^to  re-  i"a"dato  may  cither  be  founded  on  a  king's  writ  of  levari  or  fieri  facias,  or 
ccirc  and  apply  it  may  ii^sue  originally  from  the  bishop,  as  when  it  is  founded  on  a  senteorf 
the  ffvi-nm'^  of  ^^  gcqupj^tfation  in  his  own  court.  A  sequestration  is  fonnded  on  a  kine'* 
benefice.  ^^rit  ot  levari  or  fieri  facias,  when  a  sheriff  returns  nulla  bona  to  a  comnoi 

fieri  facias,  and  that  the  defendant  is  a  beneficed  clerk,  not  having  aoT  Uf 
fee,  upon  which  the  plaintiff  may  sue  out  a  iittri  facias  de  bonis  eeclesiastieis 
directed  to  the  bishop  of  the  diocese,  or  archbishop  (during  vacancy  of  tk 
see),  commanding  him  to  make,  of  the  ecclesiastical  goods  and  chattel 
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belongiog  to  the  defendant  within  his  diocese^  the  sum  named  in  the  Genkrally. 
writ  (1) 

The  writ  of  sequestration  is  a  continuing  execution,  and  the  sequestrator  Tlie  writ  is  a 

must  continue  in  possession  and  not  return  the  writ  until  the  debt  is  levied,  continuing  cx- 

bat  he  can  return  the  amount  levied  from  time  to  time  (2): — and  where  AVhcre  the  writ 

a  writ  of  sequestration  was  returned  to  the  Court  of  Exchequer  before  the  was  returned  to 

pluntifPs  execution  was  satisfied,  the  Court  allowed  it  to  be  taken  off  the  2«  p^"''  of 

X!iXClICflUCr  DC- 

file  and  sent  back  to  the  bishop,  in  order  that  he  miglit  take  the  return  off  f^re  the  plain- 
the  writ  and  certify  to  the  Court  what  he  had  done  under  it.  The  rule  for  tiff**  ciccution 
that  purpose  is  absolute  in  the  first  instance.  (3)  ^"  returnS* to 

If  the  qualification  of  a  justice  of  the  peace  be  an  ecclesiastical  benefice,  the  bishop, 
a  sequestration,  issued  at  the  suit  of  a  creditor,  under  which  possession  has   Efiect  of  se- 
been  duly  taken,  and  the  profits  received,  it  is  an  "  incumbrance  affecting  J^h*^*''!*!!***"  j- 
the  estate"  within  stat.  18  Geo.  2.  c.  20.  s.  1.  (4)  fication  of  a 

In  a  penal  action  against  the  incumbent  for  acting  as  a  justice  without  j"»t«cc  o^the 
being  qualified,  the  writ  of  sequestrari  facias  is  admissible  in  evidence  an  ecclesiastical 
against  him,  although  the  judgment  roll  contains  no  entry  of  an  award  of  benefice. 
the  writ.  (5) 

Where  upon  issuing  such  a  sequestration  against  a  vicar,  the  bishop 
licensed  him  as  a  stipendiary  curate ;  and  directed  the  sequestrator  to  pay 
him  120L  a  year  as  such ;  and  assigned  to  him  the  vicarage  house  and 
grounds  as  a  residence,  which  were  together  worth  above  100/.  a  year.  It 
was  held,  1.  that  the  salary  and  the  grounds,  being  enjoyed  by  assignment 
of  the  bishop,  and  not  simply  as  vicar,  were  no  qualification  within  the 
above  statute:  —  and  2.  that  the  vicar  being  bound  to  reside,  notwith- 
BtandiDg  sequestration,  occupied  the  house  by  right  as  vicar,  and  not  by 
the  bishop's  assignment,  which  quoad  hoc  was  merely  void ;  but  that  such 
house,  unless  proved  to  be  alone  w6rth  100/.  a  year,  was  no  qualification.  (6) 

The  best  illustration  of  the  principles  under  which  debts  are  enforced   How  debts 
against  spiritual   persons  at  common  law  will  be  found  in  Arhuchle  v.  """y  ^  *•*"; 
Cowian  (7)»  where  Lord  Alvanlcy  observed,  "  With  respect  to  all  sums  of  spirituofpe" 
money  which  had  become  due  to  the  insolvent  at  the  time  when  he  took  the  aonsatcommon 
benefit  of  the  Insolvent  Act,  it  is  admitted  that  the  plaintiff's  are  entitled  to 
recover.    Unquestionably  every  right  and  interest  in  possession,  which  had   L^rd^i^anley 
vested  in  the  insolvent  previous  to  the  passing  of  stat.  37  (jco.  3.  c.  112.,   in  ArbueUe  v. 
was  by  that  act  immediately  transferred  to  the  assignees;  and  whatever    ^^^"^^^'^ 
action  might  have  been  brought  by  the  insolvent,  may  be  maintained  by 
the  assignees.    So  long  as  the  defendant  continued  in  the  occupation  of  the 
vicarage,  he  was  liable  to  the  payment  of  the  stipulated  sum ;  as  far,  there- 
fore, as  the  action  extends  to  the  arrears  which  were  due  at  the  time  M'hcn 
the  insolvent  took  the  benefit  of  the  act,  the  claim  of  the  assignees  may  be 
maintained.     Supposing  a  commission  of  bankrupt  to  extend  to  persons  in 

(1)   Vide  Tidil's   Forms,   380.     Arhvckle  nb  eo  quod   rccurrcnti  nut  quasi   scquenti 

V.  Covlam   3  II.  &  1'.  3'i7.     O^tle  v.  If'ur'  cos  qui  contcndunt,  couiuiittitur.     Di*^.  dc 

rington  {Clerk),  5  H.  &  Ad.  45:}.  Verb.  Sij;nif.  J.  110. 

(«J)   M'lrth    X.  Faiccett    (Clerk),   2    Ilcn.  ( r> )  JA/rr/o;i  v.  ^SY.  .'/ii^ffn,  n  M.  &  W.  1 50. 

lilaek.  582.  (1)   JWk  y.  t.  v.  Turplry  {Clerk),  I)  A.  & 

'Vhe  origin  of  tbe   term  sequestration  i%  pj.  463. 

diTivcd  from  tlic   Uomun  law  :     Sequvster  (5)  Ibid. 

dicitur  apud  qucm  pi u res  candcin  rein  dc  (G)  Ibid. 

i|ua  ooBtroTTcr^ia  est,  depusucrunt.     Dictus  (7)  3  13.  &  P.  SS'J. 
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Gbnkrallt.  holy  orders,  still  the  question  will  be,  whether  the  assignees  under  this  Ib- 
Judfcnient  of  solvent  Act  have  succeeded  to  the  rights  of  the  insolvent  in  all  the  rereBMS 
Lord  Alvanlcy    of  the  church  of  which  he  was  vicar?    For  it  is  impossible  to  contend  that 

MM        ai 

^Cowtan       ^'     ^^^y  ^^  entitled  under  the  agreement,  without  also  contending  that  if  then 

had  been  no  agreement  they  would  have  been  in  the  same  situation  as  the 
vicar  himself,  and  would  have  been  entitled  to  demand  from  the  poiiCMOw 
of  the  glebe  lands  and  from  the  terre-tenants  of  the  parish  the  rent  and 
tithes  due  to  the  vicar  of  Hernhill.      In  short  it  must  be  argued*  that 
although  the  Insolvent  Act  does  not  expressly  make  the  assignees  Tican^ 
yet  that  it  invests  them  with  all  the  ecclesiastical  rights  of  the  vicar.    It  ii 
material  to  consider  how  the  common  law  stood  with  respect  to  the  righU 
with  which  creditors  of  persons  in  holy  orders  and  beneficed  cleiiu  wfie 
clothed.     No  one  is  ignorant  that  at  conunon  law,  land  could  not  be  tabs 
into  the  hands  of  the  creditor  himself;  the  profits  only  could  be  taken  bji 
writ  of  levari  facias  directed  to  the  sheriff,  who  was  thereby  empowered  tD 
levy  the  profits  arising  from  time  to  time  for  the  benefit  of  the  creditor. 
The  common  law  was  extremely  jealous  of  obtruding  any  new  tenant  oo 
the  lord ;  it  did  not  allow,  therefore,  any  possession  to  be  taken  under  tk 
levari  facias,  but  only  the  profits  to  be  levied.  By  the  Statute  of  Westm.  t, 
which  gave  the  writ  of  elegit,  an  alteration  was  introduced  in  this  reqwct. 
By  that  act  the  creditor  was  permitted  to  make  use  of  a  process  by  wUeh 
he  was  put  into  possession  of  the  land  itself.    At  all  times,  however,  the 
king  was  entitled  to  take  possession  under  an  extent,  for  the  objectioo  to 
changing  the  tenant  did  not  apply  to  the  case  of  the  king.    His  right  wh 
independent  of  the  Statute  of  Westm.  2. ;  but  it  must  not  be  forgotten  tbtt 
while  the  common  law  remained  unaltered,  the  king  never  claimed  laj 
authority  to  take  possession  of  ecclesiastical  rights  or  dues  by  the  hands  of 
his  own  ministers  the  sheriffs.     He  was  always  obliged  to  have  recourse  to 
a  writ  to  the  bishop,  under  which  the  lands  were  sequestered.     Under  thit 
writ  possession  was  not  given,  but  the  ordinary  was  bound  to  take  care  thit 
out  of  the  revenues  of  the  church  the  duties  of  the  churcli  should  be  pro- 
vided for.    We  find  in  2  Inst  (1)  tliat  Lord  Coke  says,  '  If  a  person  be 
bound  in  a  recognisance  in  the  Chancery,  or  in  any  other  court,  &&,  aod  be 
pay  not  the  sum  at  the  day,  by  the  common  law  if  the  person  had  nothing 
but  ecclesiastical  goods,  the  recognisee  could  not  have  had  a  \e\m  facial 
to  the  sheriff  to  levy  the  same  of  those  goods,  but  the  writ  ought  to  be 
directed  to  the  bishop  of  the  diocese  to  levy  the  same  of  his  ecclesiastidl 
goods.'     In  Gilbert  on  Executions  (2)  it  is  said,  *  Elegit  does  not  lie  of 
the  glebe  belonging  to  the  parsonage  or  vicarage,  nor  to  the  churchyard ; 
for  these  are  each  solum  Deo  consecratum  ;*  and  for  this  is  cited  Jenkim 
Ilep.  (3),  where  the  same  doctrine  is  laid  down ;  and  aUo  that  no  capias  or 
fieri  facias  can  issue  against  a  clerk,  if  it  appears  that  he  has  no  lay  fee,  but 
only  a  levari  facias  to  the  bishop.     Jenkins  refers  to  two  cases  from  the 
year  books,  viz.  29  Edw.  3.  ^U  and  21  Edw.  'k  45.    We  have,  therefore, 
complete  authority  for  saying,  that  at  common  law  no  process  ever  isioedi 
to  a  sheriff  to  levy  on  ecclesiastical  property  the  debt  due  in  an  actioD ; 
and  Gilbert  is  well  warranted  in  saying  that  no  elegit  lies.     Sir  W.  Black" 
stone,  in  the  third  volume  of  the  Commentaries  (4*),  gives  an  aoooont  of 

(1)  P.4.  (2)  P.  40  (3)  P.  207.  (4)  T.4\B. 
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the  writ  of  sequestration  to  the  bishop  of  the  diocese,  which  he  says  is  in  Gbnkkallt. 
the  nature  of  a  levari  or  fieri  facias  to  levy  the  debt  and  damages  de  bonis  judgment  of 
ecdesiasticis,  which  are  not  to  be  touched  by  lay  hands.  The  same  account  Lord  AWnnlcy 
is  given  of  the  writ  in  Bum's  E.  L.  tit  Sequestration.  There  has  been  ^l^"^"!^ ''' 
much  argument  respecting  the  power  which  a  clergyman  had  over  his  own 
benefice.  It  has  never  been  contended,  however,  that  a  parson  was  ever 
■eised  in  fee ;  he  had  only  a  qualified  right  in  his  living,  and  at  common  law 
coald  make  no  lease  to  bind  his  successor,  unless  confirmed  by  the  patron 
aod  ordinary.  In  the  reigns  of  Hen. VIII.  and  Elizabeth  several  statutes  were 
passed  introducing  further  restrictions  with  respect  to  the  power  of  ecclesi- 
astics over  their  benefices.  Until  the  13  Eliz.  c  20.  they  all  appear  to  have 
been  made  for  the  benefit  of  the  successor.  So  great  was  the  anxiety  of 
the  legislature,  however,  to  prevent  ecclesiastics  from  divesting  their  own 
rights,  that  the  statute  of  13  Eliz.  c.20.,  explained  by  stat.  18  Eliz.  c  11., 
empowers  them  to  take  advantage  of  their  own  non-residence  to  defeat 
leases  made  by  themselves.  Such  has  been  determined  to  be  the  effect  of 
that  statute  in  the  late  case  of  FrogmorUm  d.  Fleming  (^Clerk)\.  ScoU 
{Clerk).  (1)  It  is  now  clearly  established  that  the  half  pay  of  an  officer  is 
not  assignable,  and  unquestionably  any  salary  paid  for  the  performance  of  a 
puUie  duty  ought  not  to  be  perverted  to  other  uses  than  those  for  which  it 
u  intended*  Notwithstanding  the  case  of  Stuart  v.  Tucker  (2),  in  which 
it  was  held  that  the  half  pay  of  an  officer  was  assignable  in  equity,  it  was 
expressly  decided  in  Flarty  v.  Odium  (3),  that  it  was  not  assignable  at  all ; 
which  decision  met  with  general  approbation.  This  doctrine  is  very  ana- 
logons  to  that  which  has  been  'adopted  with  respect  to  ecclesiastics ;  the 
same  policy  is  applicable  to  both  cases.  Having  considered  in  what  manner 
debts  might  be  enforced  against  ecclesiastics  at  common  law,  I  will  now 
consider  whether  the  statutes  relative  to  bankrupts  and  insolvents  have  intro- 
daced  any  alteration  in  this  respect  That  a  private  creditor  should  be  able 
to  avail  himself  of  a  writ  of  sequestration  for  the  purpose  of  satisfying  his 
debt  out  of  the  benefice  of  a  clergyman,  and  yet  that  where  the  legislature 
has  vested  the  whole  property  of  the  debtor  in  assignees  for  the  benefit  of 
the  creditors  in  general,  those  assignees  should  not  have  any  power  to  affect 
his  benefice,  would  certainly  be  an  anomaly  in  the  law.  Whether  there  be 
any  means  of  obviating  this  anomaly  I  will  not  pretend  to  say.  Lord 
Hardwicke,  in  the  case  Exparte  Meymot  (4),  abstains  from  laying  down 
decisively  in  what  manner  the  claims  of  the  assignees  upon  such  property 
might  be  made  available.  He  seems,  however,  to  think,  that  in  a  writ  to 
the  bishop  the  assignees  might  have  the  same  remedy  as  any  other  creditor. 
But  he  never  hints  at  an  idea,  that  they  could  take  possession  of  the  benefice 
in  the  same  manner  as  they  might  of  lay  property.  The  only  question  in 
that  case  was,  whether  a  clergyman  could  be  made  a  bankrupt  Mr.  Wil- 
braham,  in  arguing  for  the  negative,  insisted  that  his  living  could  not  be 
assigned  by  the  commission,  for  that  the  assignees  must  take  all  or  none ; 
and  if  they  took  all,  nothing  would  be  left  to  provide  for  the  service  of  the 
eure.  Lord  Hardwicke,  who  inclined  to  think  that  a  clergyman  might  be  a 
bankrupt,  afler  noticing  this  objection,  and  stating  the  common  law  rule 

(1)  2  p:ast,467.  (3)  3  T.  It  681. 

(2)  2  Black.  (Sir  W.),  1137.  (4)  1  Atk.  196. 
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Slice RALLT.       -with  respect  to  sequestration,  says,  '  I  do  not  see  (but  I  give  no  opinion) 
ludinncnt  of      ^'^X  ^^^^  same  method  may  not  be  followed  under  the  commisAion  of  bank- 
Lord  AUaiilcy  ruptcy,  for  it  does  not  appear  to  me  that  this  would  supersede  the  bishop's 
CmriajL      ^'     ^^^^OTiiy,*     As  a  long  time  has  elapsed  since  this  opinion  was  thrown  out, 
during  which  some  clergymen  must  probably  have  rendered  tbemselves 
obnoxious  to  commissions  of  bankrupt,  I  desired  inquiries  to  be  made 
respecting  the  mode  of  proceeding  adopted  under  those  commissions.    Bnt 
these  inquiries  have  not  produced  any  instance  in  which  proceedings  against 
a  benefice  have  taken  place.     Nor  shall  I  undertake  to  point  oat  in  what 
manner  the  assignees  in  this  case  must  proceed.     But  although  there  mar 
be  difRculties  in  the  mode  of  proceeding,  we  are  not,  therefore,  to  hold  Ihit 
the  nature  of  the  property  which  a  clergyman  has  in  his  benefice  is  changed 
by  the  operation  of  an  insolvent  act,  or  that  the  assignees  under  such  u 
act  will  be  entitled  to  demand  and  receive  ecclesiastical  dues.     The  agm- 
mcnt  in  this  case  is  a  mere  letter  of  attorney  given  by  the  clergymmn  to  the 
defendant.     If  this  agreement  could  be  deemed  a  case,  it  would  be  Toid 
upon  the  face  of  it    It  would  be  a  case  on  the  parsonage  honse,  with  i 
covenant  that  the  new  tenant  should  occupy :  this  would  be  felo  de  se. 
Whatever  advantage  might  be  derived  through  the  intervention  of  the 
ordinary,  I  am  of  opinion  that  by  no  conveyance  of  the  party  himself  coold 
he  divest  himself  of  his  benefice.     The  same  reasons  which  have  indnoed 
the  common  law  to  prevent  execution  against  a  benefice  by  the  hands  of 
the  king's  civil  ministers,  may  be  urged  with  equal  force  against  the  action 
now  brought  by  the  assignees.    Wc  are,  therefore,  of  opinion,  that  ihe  action 
is  not  maintainable  so  far  as  it  relates  to' the  rent  which  has  accmed  snb- 
scquent  to  the  assignment  under  the  Insolvent  Act." 
Enforcement  of      In  Bishop  \,  Hatch  {Clerk)  (1)  it  was  held,  that  the  assignees  of  aa 
k^  under        insolvent  clergyman  do  not  acquire  any  right  to  his  benefice,  or  the  in- 
I.  7.  come  of  it,  by  the  assignment,  nor  until  they  have  obtained  a  sequestration! 

as  directed  by  stat.  7  Geo.  4.  c.  57.  s.  28.,  aflLer  adjudication  by  the  Insolvent 
Debtors  Court  on  such  insolvent's  petition  :  — « that  an  individual  judgment 
creditor  may  sequester  the  benefice  for  his  own  debt,  notwithstanding  the 
assignment  to  tiie  provisional  assignee :  —  and  that  the  assignees,  after  ad- 
judication, are  not  entitled  to  set  aside  the  sequestration  of  such  creditor, 
or  to  claim  precedence  over  it  for  a  sequestration  issued  by  them  pursuant 
to  the  act. 

The  sequestration  of  an  ecclesiastical  benefice  is  not  an  execution  within 

Stat.  7  Geo.  4.  c.57<  s.  34.,  which  enacts,  that  where  a  prisoner  who  vpfXie* 

for  his  discharge   under  that  act,   shall   have  executed   any  warrant  of 

attorney  to  confess  judgment,  or  have  given  any  cognovit  actionem,  no 

creditor  obtaining  judgment  thereupon  shall,  after  the  imprisonment  of  the 

debtor^  avail  himself  of  any  execution  issued  or  to  be  issued  thereon  by 

seizure  and  sale  of  his  property.  (2) 

IVhen  liaUncc        ^"  Little  Hallimfhury  (Essex)  (3)  an  application  was  made  to  the  Court 

ifaMNiuvs.        for  the  payment  of  the  balance  of  a  sequestrator's  account  of  the  scqncf- 

"'*T*"i'         tration  of  the  rectory  of  Little  Hallingbury,  to  be  paid  out  of  the  n^iitry 

n  assignee.        to  Mr.  Samuel  Fiske,  the  assignee,  under  the  Insolvent  Act,  of  the  estate 

(1)1  A.  fi  K.  171.  I):s!)op,  it  i%  doubtful  whether  the  bx4Kf 

tin 


(J)  When  t!ie  Court  is  morcd  to  set  :!*:idc       must  be  mode  a  party  to  the  rule.     Itid. 
le  bcqucstratiou  of  a  benetiee,  i»ued  by  the  (3)  1  Curt.  556, 
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Jtnd  ctt'ectj  of  the  Rev.  John  Stetrart,  the  late  deceased  rector,  and  who 
vas  ail  insolvent  debtor  discharged  under  tliatjict. 

On  the  Sith  of  December,  1834',  sequestr&tion  of  tlie  profits  of  the  living 
iuued  to  satisfy  a  debt  of  1006/.  I8£.,wljicli  bad  been  recovered  in  an  action 
against  the  late  rector.  The  sequestrator,  at  the  time  of  the  late  rector's 
death,  had  a  balance  in  hand  amounting  to  81/.  }l».6d.,  which  he  paid  into 
the  registry. 

The  late  incumbent  was  discharged  under  the  Insolvent  Debtors  Act  (1) 
en  the  11th  of  March,  1635,  and  died  on  the  Hth  of  that  month;  at  ii'n 
'dischai^e,  Mr.  Fiste  became  his  assignee,  in  trust  for  the  benefit  of  his 
•reditors.  Mr.  Fisbe,  as  assignee,  now  claimed  the  bahmce  in  tlie  registry-. 
Vr,  Burton,  a  builder,  claimed  '261.  for  rejiMirs  done  by  him  to  the  rectory 
-fconse  previously  to  the  deceased's  death  ;  and  stated  tliat  they  were  executed 
"n  obedience  to  the  orders  of  the  Uisliop  of  London  :  —  and  that  the  then 
present  rector  had  a  claim  for  upwards  of  800/.  for  dilapidations. 

Counsel  moved  the  Court  to  pay  the  balance  in  the  registry  to  Mr.  Fiskc, 
lie  assignee,  under  the  Insolvent  Debtors  A'Ct. 

Upon  such  facts  Dr.  Lushington  observed,  "This  sum  is  the  surplus  of 
ihe  proceeds  of  the  living,  after  satisfying  a  sequestration,  and  would  be 
ptyable  to  the  deceased  had  there  been  no  insolvency. 

'•  The  only  question  is,  to  whom  can  this  money  be  legally  paid?  With 
Rgard  to  the  claim  of  the  present  incumbent  for  dilapidations,  he  can  only 
eome  in  like  any  other  creditor.  There  is  one  sum  stated  to  have  been  laid 
«Ht  in  the  lifetime  of  the  deceased,  by  order  of  the  bishop;  if  that  was 
ATclered  by  the  sequestrator,  it  would  be  his  debt. 

"  I  at  first  entertained  some  doubt  whettier  this  money  could  be  paid  to 
tDy  other  person  than  the  personal  representative  of  the  deceased,  or  at 
Ictut  whether  there  must  not  be  a  personal  representative  before  the  Court; 
-Init  on  a  careful  view  of  the  Insolvent  Debtors  Act  I  am  of  opinion,  that  it 
illelongs  to  the  assignee,  and  that  no  necessity  exists  that  there  should  be  a 
yenonal  representative.    I  therefore  direct  it  to  be  paid  to  him." 


Judgment  of 

Dr.  Luihing. 
lull  in  Lillh 


2.  WiiEK  THE  Writ  will. 


.^ILL    NOT,   BE    ISSUE] 


I 


Sequestrations  issue  under  the  following  circumstances:  —  1st.  In  obe* 
dionce  to  writs  from  the  courts  of  commcn  law,  whereby  the  bisjiop  is 
directed  to  levy  certain  sums  in  pursuance  of  the  statutes  regulating 
Queen  Anne's  Bounty  —  2dly,  Under  the  various  provisions  contained  in 
Mat.  I  &  2  VicL  c.  106.  and  in  cases  of  outlawry  —  Sdly,  In  pursuance 
of  decrees  or  orders  emanating  from  the  Ecclesiastical  Courts,  in  cases 
where  clergymen  are  proceeded  against  before  those  jurisdictions — and, 
lastly,  during  vacancies. 

In  all  such  cases,  before  any  proportion  of  the  profits  of  the  benefice  can 
be  applied  in  payment  of  debts,  or  for  any  other  purpose,  the  service  of  the 
church  must  first  be  provided  for,  outof  tkosc  profits;  and  when  this  has 


(I)  Sial.  T  C.<^ 


c.n. 
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WiiBx  THB         been  done,  the  buildings  and  fences  in  the  glebe»  and  the  clianoel  also^  when 
wiLhiun^BK^    *^*®  incumbent  repairs,  ought  to  be  sustained  and  kept  in  proper  cider. 
iKKUcD.  The  right  of  nominating  the  sequestrator  lies  with  the  bishop,  but  wlwn 

the  sequestration  issues  on  account  of  debts,  it  may  often  happen,  that  the 

sequestration  is  committed  to  the  creditor  or  his  nominee;  ia  all  other 

cases,  the  bishop  exercises  his  right  of  nomination  by  selecting  aoeocding 

to  his  own  judgment  (1) 
During  the  When  a  living  becomes  void  by  the  death  of  an  incumbent  or  otherwise^ 

▼•osncy  oft       the  ordinary  is  to  send  out  his  sequestration  to  have  the  cure  suppliedy  $ai 
,1^^,,       ^        to  preserve  the  profits,  for  the  use  of  the  successor.  (2) 
"Where  none  Sometimes  a  benefice  is  kept  under  sequestration  for  many  yean  together, 

will  accept  the    or  wholly ;  namely*  when  it  is  of  so  small  value*  that  no  dergyman  fit  ts 
^"'^^^^  serve  the  cure  will  be  at  the  charge  of  taking  it  by  institution ;  in  wfaieh 

cose  the  sequestration  is  committed  sometimes  to  the  curate  only,  mmm- 

times  to  the  curate  and  churchwardens  jointly.  (3) 
Sut.  1&3  Viet.       By  Stat  1  &  2  Vict  c.  106.  s.  90.  payment  of  a  curate's  salary,  together 
e.106.  s.9a      ^rj[()|  ii^Q  full  QQ3^  Qf  recovering  the  same,  as  between  proctor  and  elicat^ 
of  cunte's  ^^^J  ^  enforced  by  monition  and  sequestration  of  the  profits  of  the  beneficf, 

"■l>ry«  to  be  issued  by  the  bishop  on  the  application  of  the  curate  or  his  xt^ 

sentatives. 
When  and  from  In  Dakins  {Clerk)  v.  Seaman  {Clerk)  (4)  it  was  held,  that  where  t 
whom  a  curate,  curate  is  appointed  by  the  special  sequestrators  of  the  bishop  of  the 
pointed  by  the  ^^occse  to  servc  the  cure  of  a  benefice  during  the  vacation  between  the 
special  seques-  death  of  the  last  and  the  appointment  of  the  next  incumbent,  he  maji 
b^op^^can  re-  ^^^^g^  "^^  licensed  by  the  bishop,  and  notwithstanding  stat  1  &  2  Vict 
cover  the  ar-  c.  106.>  recover  his  reasonable  stipend  in  an  action  of  debt  under  stat  28 
rnnof  his         Hen.  8.  c  1 1.  from  the  next  incumbent,  the  tithes  which  accrued  during  the 

interval  not  being  sufficient  to  pay  him  a  reasonable  stipend ;  Mr.  fianw 
Mr.^Suon^  Parke  stating,  '<  I  am  of  opinion  that  the  plaintifi*  may  maintain  an  actioB 
Parke  in  7)a-  for  his  stipend.  The  main  question  is,  whether  the  statute  of  Henry  VUL 
kins  (Clerk)  ▼.    jg  repealed  by  the  statute  of  Victoria,  and  whether  the  curate  can  recover 

Seaman  #»  t 

(  Ckrky.  in  A  court  of  common  law  ?     It  is  to  be  observed,  that  as  the  words  of  the 

latter  act  are  afiirmative,  both  statutes  are  compatible,  and  may  well  stand 
together.  The  language  of  the  statute  of  Victoria  afibrds  strong  ground 
for  the  argument,  that  as  the  courts  of  common  law  cannot  determine  vhat 
salary  the  curate  is  to  receive,  so  neither  can  they  assist  him  in  recovering 
it ;  and  undoubtedly  that  argument  applies,  where  the  curate  u  appointed 
under  that  act ;  but  if  the  curate  is  not  appointed  by  the  bishop,  the  statute 
of  Henry  VIII.  remains  in  full  force  and  effect  It  is  said,  that  the  canon 
law  requires  the  curate  to  be  licensed ;  but  I  should  have  great  difficoltr  in 
determining,  that  the  efiect  of  the  statute  of  Henry  VIII.  is  taken  awar  br 
the  canons  of  1603.  That  question,  however,  need  not  be  considered  ben» 
for  I  am  not  satisfied,  that  the  plaintifi*  need  be  licensi^d  under  the  46i& 
canon.  A  licence  applies  to  the  case  where  the  appointment  is  permanent: 
but  here  the  plaintiff*  is  employed  by  the  sequestrators,  and  is  not  appointed 
for  any  specified  time.     The  sequestrators  are  to  see  that  the  duties  of  the 

(1)  Kcclvsiastical  Coinmissioiivrs  Report,  (:0  'NVilliams  on  the  Clergy,  4£(i> 

Fell.  1.7.  lK:Ji,  p.5i>.  (4)  9  M.  &  W.  777. 

('J;  Gotlulphin's  llepertorium,  ApiK'od.  1  •!. 
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isli  arc  performed  by  someboJy,  aud  accordingly  tliey  appoint  the  plain- 

r  for  a  short  period :  it  may  not,  perhaps,  be  necessary  for  them  to  pru- 

'  fnr  more  thaii  two  Sundays.     Under  the  circumstances  of  the  present 

,  I  tfiinit  the  piaintitfia  entitled  to  ourjudgmenL" 

Sametlmes,  for  neglect  of  serving  the  cure,  the  profiu  of  the  living  are  to 

lie  »ei]uestered.(l) 

Sy  atat  I  &  3  Vict.  c.  lOG.  s.  5i.,  in  cases  of  non-residence,  a  bishop,  in- 
ttead  of  proceeding  for  the  penalties  in  the  act,  or  under  stat.  57  Creo.  3. 
C  99.,  may  (enforce  residence  by  monition,  and  afWr  the  return  of  the  moni- 
tion can  issue  an  order,  under  bis  Land  and  seal,  requiring  any  spiritual 
pervon  to  proceed  and  reside  withiu  thirty  days ;  and  in  case  of  non-com- 
pliuice  with  such  order,  the  bishop  may  sequester  the  profits  of  the  benefice 
tQl  it  be  complied  with;  but  by  sect.  113.  no  sequestration  is  to  i^ue  until 
tikis  order  has  been  served  in  the  way  provided  for  the  service  of  monitions ; 
and  if  an  incumbent  absent  himself  after  the  return  in  compliance  with  the 
order,  a  fresh  sequestration  may  issue  without  further  monition. 

By  atat.  1  &  2  Vict.  c.  106.  s-  93.  a  bishop  having  required  the  curate  of 
a  non-resident  incumbent  to  reside  in  the  house  of  residence  of  the  benefice, 
luay  assign  him  the  same  with  a  portion  of  the  glebe  land,  and  if  the  pos- 
aeasion  of  the  prembes  so  assigned  be  not  given  up  to  such  corate,  the 
bishop  may  sequester  the  profits  of  the  benefice. 

Sometimes  when  the  houses  and  chancel»  tiiat  the  incumbent  is  bound 
t*t  repair,  are  ruined  and  ready  to  fall,  if  after  due  admonition  he  delay 
to  b«gin  to  amend  the  same  within  two  months,  then  the  bishop  of  the  dio- 
cese, that  time  being  elapsed,  can  sequester  the  fruits  and  tithes  till  those 
defects  are  amended ;  and  though  the  admonition  proceed  from  the  arch- 
4eiicoD,  yet  the  bishop  only  has  that  of  sequestration,  (2) 

Lay  impropriators  are  generally  under  th«  same  obligation  of  repairing 
tJie  chancel  as  spiritual  rectors,  but  inasmuch  as  such  impropriations  have 
l>ecomc  lay  fees,  tbey  are  exempt  from  spiritual  Jurisdiction.  (3) 

By  Stat.  17  Geo.  3.  c.  53.  s.  6.  &  sUt  I  &  2  Vict.  c.  106.  b.  67.,  in 
default  of  the  incumbent  to  insure  the  house  of  residence,  or  in  case  of  his 
not  paying  the  principal  and  interest  due  on  any  mortgage  made  under  the 
y>o«-ers  of  those  acis,  the  bishop  can  sequester  the  profits  of  the  benefice 
Cili  such  payment  or  insurance  be  made. 

By  slaL  1  &  2  Vict,  c  106.  s.  31.  bishops  are  empowered  to  cite  spiritual 
E>enons  trading  contrary  to  that  act,  who  can  suspend  them  before  the 
<=hancellor  of  tlie  diocese,  or  other  competent  judge,  for  the  first  offence  for 
otK  year,  for  the  second  for  as  long  as  he  shall  see  fit ;  and  during  such 
pensions  the  bishop  can  sequester  the  profits  of  their  benefices. 

ine»  the  fruits  and  profits  of  a  living  which  is  in  controversy, 

lUier  by  the  consent  of  parties,  or  the  ordinarj-'s  or  judge's  authority,  are 

equeslered  and  placed  for  safety  in  the  custody  of  a  third  party.     And 

lu*,  when  two  different  titles  ari;  set  on  foot,  the   rights   are   carefully 

and  given  to  him  for  whom  the  cause  is  adjudged.  (4) 

And  the  Judge  can  abo  appoint  some  minuter  to  serve  the  cure  for 

'^e  time  that  the  controversy  exists,  and  to  command  those  to  whom  tlie 


liUpid.- 

I 


(  I )  W«l«n's  CIcrRymiiii'i  Lsw,  172.  (3)    Vi<it  anlt. 

(aj  Uodulpbin'i  lIcpertotiuiQ,  Apptnil.  (1)   Codolpliii 
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Camm  c»f  out- 
lawry on  civil 
proccKK. 


Sequestration 
decreed  at  the 
suit  of  creditors 
in  the  absence 
of  the  incum- 
bent 

When  warrant 
of  attorney  to 
secure  psyment 
of  an  annuity 
need  not  be  re- 
gistered under 
sUt.  8  Geo.  3. 
c6. 

When  the 
Court  will  or- 
der satisfaction 
to  be  entercfl 
on  the  hill  uf  a 
former  judg- 
ment. 


When  a  warrant 
of  attorney  to 
sc«]uv&tcr  the 
livini;  of  an  in- 
cumbent is 
void. 


Puhlicatinn  of 
writ. 


sequestration  id  cominittcd,  to  allow  such  salary  as  he  shall  assign  out  o( 
the  profits  uf  the  church  to  the  parson  that  he  orders  to  attend  the  curp.(l, 

111  cases  of  outlawry  on  civil  process,  a  writ  of  sequestration  will  turn 
on  a  special  capias  utlagatum,  finding  that  the  defendant  was  pooessed  of 
an  ecclesiastical  bcneficci  but  of  no  lay  fee.  (2)  But  where  the  sheriff*! 
return  to  such  a  writ  was  that  the  defendant  had  no  lay  goods,  nor  any  by 
fee,  but  that  he  was  a  beneficed  clergyman,  not  stating  the  name  or  sitnatioa 
of  the  benefice,  the  Court  refused  a  writ  of  sequestration,  bat  suggested 
a  motion  for  a  rule  calling  upon  the  sheriff  to  amend  hi^  retam.(S) 
In  this  case  the  bishop  can  name  the  sequestrators  himself,  or  may  grut 
the  sequestration  to  such  persons  as  shall  be  named  by  the  party  wbo 
obtained  the  writ.  (4) 

If  the  sequestration  be  laid  and  executed  before  the  day  of  the  retanof 
the  writ,  the  mesne  profits  may  be  taken  by  virtue  of  the  sequestntfk», 
after  the  writ  is  made  returnable^  otherwise  not.  (5) 

Sequestration  of  a  living  will  be  decreed  at  the  instance  of  the  ciediton 
of  the  incumbent,  if  he  do  not  appear  to  a  monition  to  show  cause.  (6) 

In  CoUle  V.  Warrington  {Clerk)  (7)  it  was  held,  that  a  judgment  entered 
upon  a  warrant  of  attorney,  given  by  a  beneficed  clergyman  in  the  North 
Riding  of  Yorkshire,  to  secure  payment  of  an  annuity,  need  not  be  rr^ 
tered  under  stat.  8  Geo.  2.  c.  6.,  for  though  it  may  be  enforced  by  seques- 
tration, the  benefice  is  not  aficcted  by  the  judgment 

It  appeared  in  the  foregoing  case  that  the  judgment  was  for  1800/.,  and  tk 
warrant  of  attorney  provided,  that  on  the  death  of  the  defendant,  and  foil 
payment  of  arrears  of  the  annuity,  satisfaction  should  be  entered  oo  tbe 
record.  A  second  judgment  was  signed  by  a  different  creditor,  who  w&fA 
out  a  sequestrari  facias  thereupon ;  and  although  at  that  time  the  former 
creditor  had  by  sequestration  levied  more  than  1800/.  for  arrears  of  hi* 
annuity,  there  were  arrears  still  due.  The  Court  ordered  that  satisiae- 
tiun  should  be  entered  on  the  roll  of  the  former  judgment,  as  of  the  dale 
when  judgment  was  signed  by  the  second  creditor ;  and  that  the  sutf 
levied  since  should  be  paid  over  to  him.  But  they  refused  to  order  paj- 
ment  to  this  creditor  of  the  surplus  over  1800/.,  levied  before  the  sigaiag 
of  his  judgment. 

If  a  warrant  of  attorney  appear  on  the  face  of  it  to  be  a  charge  on  a 
benefice,  or  if  it  authorise  the  issuing  an  execution  from  time  to  time  for 
the  arrears  of  an  annuity  as  they  become  due,  and  expressly  give  power  to 
sequester  the  living  of  the  incumbent,  and  take  possession  so  as  to  be  able 
to  ap])ly  the  profits  tlioroof  in  satisfaction  of  the  arrears  and  the  futoic 
payments  of  the  annuity,  it  is  void,  and  may  be  set  aside.  {%) 

It  is  not  r(>(iuisite  that  a  writ  of  sequestration  should  be  published  before 
the  return  day  of  the  levari  facias  on  whicii  it  is  founded,  or  that  a  copy 
should  be  fixed  to  the  church  dour  where  that  is  not  the  usual  mode  ot 


O)  Watson's  Clerpvman's  I^w,  30S. 

(2)   Hex  V.  Hind  {Clerk),  1  C.  &  J.  389. 

(:0  Hexv.l*owttt{aerk\\  M.  &W.  :J21. 
Rrx  V.  AnmtrongiChrkyi  C.  M.  &  It.  «J05. 

(4)  :f  HurnM  ]•:.  L.  5U0. 

(o)   Ihid 

(6)  AUtitt  T.  Gurncy,  S  Notes  of  Cases 
Ecclesiastical,  75. 


(7)  5  H.  &  Ad.  447. 

(8)  Saltmnnkey.IIewttt{Ckrk\lA'* 
£.  812.  Xeteland  v.  Uatkim,  9  BiBf.  H^ 
1  LawJourn.  X.  SL  177.;  atdwidt^^ 
per  l^rd  lX.>ninan  in  M-jmrt  »,  il«"^* 
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rpublicalinn  in  tlie  diocese  of  tlie  sequestered  benefice,  because  the  pro- 
Iperty  is  bound  from  the  time  when  the  sequestrator  is  appointed,  and  the 
\  publication  of  notice  is  only  necessary  to  give  priority  \a  cases  of  con- 
Bcting  rights,  and  the  sequestration  only  operates  from  the  time  of 
I  publication. (I) 

In  Campbell  v.  WhUehead  (2)  Lord  Stowell  observed,  that  the  Court  is 
bound  not  to  delay  the  immediate  execution  of  a  writ,  but  to  give  the  party 
ill  the  benefit  of  priority. 

The  writ  of  fieri  facias  de  bonis  ecclesiasticis  is  tested  and  made  return- 
able, and  must  be  sealed  and  endorsed  as  a  common  fieri  facias;  and  being 
taken  to  the  registrar  of  the  diocese,  he  uill  thereupon  issue  a  sequestration, 
which  is  in  the  nature  of  a  warranl,  directed  usually  to  the  churchwardens, 
requiring  them  to  levy  the  debt  of  the  tithes  and  other  profits  of  the 
defendant's  benefice.  (;))  On  proper  security  being  given,  it  may  be  directed 
I  to  sequestrators  uf  the  plaintifi"s  own  selection.  If  the  entire  debt  be  not 
I  levied  in  one  diocese,  the  plaintiff*,  on  return  of  the  writ,  may  have  a 
iMtatum  fieri  facias  de  bonis  ecclesiasticis  into  another  diocese  for  the 
Ku'due ;  or  he  may  have  an  abas  into  the  same  diocese.  (4) 

Instead  of  a  fieri  facias,  the  plaintitf  may  sue  out  a  writ  of  sequeslrari 
facias,  directed,  tested,  and  returnable,  &c.  as  the  fieri  facias,  commanding 
the  bishop  to  enter  into  tiie  rectory,  and  take  and  sequester  the  same,  and 
hold  them  until  of  the  rents,  tithes,  and  profits  thereof,  and  of  the  other 
•««lesiastical  goods  of  the  defendant,  he  have  levied  the  plaintifi's  debt 
This  writ  b  in  the  nature  of  a  levari  facias,  the  other  b  in  the  nature  of  a 
fieri  facias.  (5) 

In  such  cases  the  bishop  acts  ministerially,  and  in  aid  of  the  sheriff, 
'wbor  having  no  power  to  levy  except  upon  lay  fees,  it  is  necessary  to 
have  recourse  to  some  other  channel  in  order  to  levy  ou  ecclesiastical 
possessions;  for  this  puqiose  the  bishop  is  put  in  the  place  of  the  sheriff*,  or 
is  &  sort  of  ecclesiastical  sheriff.  Being  merely  a  ministerial  officer  the  writ 
MA  mandatory  on  him,  and  he  is  bound  to  execute  the  first  valid  writ  in 
point  of  date,  by  analogy  to  the  case  of  a  sheriff  (6);  although  it  may  happen 
that  another  writ,  subsequent  in  date,  may  have  been  entered  before  it,  by 
the  bishop's  registrar.  (7)  Acting,  therefore,  as  sheriff,  the  Court  of  Queen's 
Dench  baa  the  same  power  over  the  bishop  as  over  the  sheriff'(U)  ;  he  may 
be  ruled  to  return  the  writ ;  and  if  he  make  a  false  return,  will  be  liable  to 
ma  actioo,  (9) 

With  regard  to  sequestrations  issued  under  stat.  1  &  S  Vict.  c.  106, 
they  are  to  havn  priority,  and  the  sums  to  be  tiiereby  recovered  are  to  be 
paid  and  satisfied  iu  preference  to  all  other  sequestrations, 


ipecticg  the 

raciu  dc  Iwnli 
eccleiiutieii 


with  the  following 


(1)  BflHdf  V.  Apptrltf  {Cbrk),  6  B.  & 
C  6W.  Ai  lo  tlie  effctl  ofiuch  writs  in 
«M>liliiliing  the  rijthl  to  pn^ierty,  Tide  Gila 
*,  Onmr.  1  CI,  4  F.  74—177.  Lucal  *. 
.VauUtfi.  IOBiiiK.IB3.  fiiUaiiU,itt..Pv«.K 
■Wpwau.,  >ML  7  Gol  *.  &  1  Viet.  e.  45. 

(9>  I  Coiuisl.  311.  •■  "Of. 

(3)  TWd, loss.  10^4.   3Bl»cll,Coni.4ia, 

(4)  Aretab.  by  Chilt.  965.  »e6. 

(J)   lMd.96fi,    Mar.k(K.«f.)  J.  FixkcM 
■  <Cbfi),  a  Hcu.  BI«:k.5S2. 


(6)  CamptMSy.    miUhtad,    1 
111.  in -el. 

(7)  Rtxy.LondmiBiAopif\l  D.&  R. 


Mod,  376.    «b«/y».H'art«rtoii,  ISalfc.sao. 
I  Ld.Rayin.SG5. 

(B)  Rai.Limdon(Bitluipef),1Zi.tt'BL. 

(9)  nekardy.Paito>i,lS\i.VtG.  Mutfy 
Y.  KurAwlnx.  I  Salk.  330.  1  Ld.Ksy)D.S6& 
Hoger's  Etctv),  Ljiw,  8S7. 
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Win  WILL  u  ^^^P'^  cases:  —  Sequestrations  founded  on  judgments  duly  docketed 
ISSUED.  before  the  passing  of  stat  1  ft  2  Vict  c.  106.,  and  sequestrations  isined 

rr ;z —  under  stat  17  Geo.  S.  c53.,  and  which  are  prior  in  point  of  time. 

c.  106.  8. 112. '  Where  proceedings  are  directed  by  stat  1  &  2  Vict  c.  106.  to  be  fcy 
B«gulaUoDs  monition  and  sequestration,  the  monition  by  sect  112.  is  to  issue  under 
s^S"^^  the  hand  and  seal  of  the  bishop :  —The  service  of  the  monition,  or  any  other 
tumof  moni-  instrument  or  notice  issued  under  the  act,  not  specially  provided  for,  ii  to 
^'^"V^  "^       be  made  personally,  by  showing  the  original,  and  leaving,  with  the  ptrtf 

to  be  served,  a  true  copy  thereof: — If  the  spiritual  person  to  whom  it  ii 
directed  cannot  be  found,  a  true  copy  must  be  left  at  his  usual  or  iMt 
known  place  of  residence,  and  another  copy  must  be  affixed  upon  tibe 
church  door  of  the  parish  in  which  the  place  of  residence  is  situate:— 
If  the  service  be  of  a  monition,  another  copy  must  be  left  with  the  ofi- 
ciating  minister,  or  one  of  the  churchwardens,  and  another  copy  mnt  be 
affixed  on  the  church  door  of  the  parish  in  which  the  benefice  is  situate:— 
The  monition,  or  other  instrument  or  notice,  immediately  after  its  serriee^ 
must  be  returned  into  the  Consbtorial  Court  of  the  bishop,  and  be  there 
filed,  together  with  an  affidavit  of  the  time  and  manner  .in  which  it  kii 
been  served. 

If  an  appeal  be  made  against  a  sentence  of  sequestration   and  kv- 
fully  prosecuted,  the  party  sequestered  can  enjoy  the  profits  pendiiig  the 
appeal.  (1) 
Scat  I  &8Vict.       There  is  only  one  case  under  stat  1  &  2  Vict  c.  106.  in  which  an  appeil 

c  106  sfc  54 

&  1 1 1.  ^^  given  to  the  archbishop  against  a  sequestration  by  the  bishop,  and  that  ii 

Modeofappeal-  by  sect.  54.,  in  cases  of  non-compliance  with  a  monition  to  reside.    The 

tfdibi^^    r     ^^^^  ^^  appealing  in  this  and  in  all  other  cases  within  the  provisions  of 

the  proTince.      that  act,  are  directed  by  sect.  111.;  by  which  all  appeals  must  be  in  writiif} 

and  signed  by  the  party  appealing  : — The  appellant  must  give  security  in 

such  form  and  to  such  an  amount  for  payment  of  costs  to  the  bisbo|N 

as  the  archbishop  may  direct,  if  the  decision  be  against  the  appellant:  — 

After  such  security  has  been  given,  the  arciibishop  by  himself,  or  br  a 

commissioner  or  commissioners  appointed  under  his  hand  from  among  Ae 

other  bishops  of  his  province,  must  make  or  cause  to  be  made  inquifj 

into  the  matter  complained  of;  and  after  such  inquiry,  or  after  a  report 

in  writing  from  the  commissioner  or  commissioners,  give  his  decision  npos 

such  appeal  in  writing:  —  If  he  decide  the  merits  of  the  appeal  againtthe 

appellant,  he  must  also  direct  and  award  whether  any,  and  what  amoait 

of  costs  are  to  be  paid  by  the  appellant  to  the  bishop ;  and  if  he  decide  ii 

favour  of  the  appellant,  he  is  then  to  award  and  direct  whether  any,  asd 

what  amount  of  costs  arc  to  be  paid  by  the  bishop  to  the  appellant 

WherepcTMotl       In  Morse  v.  Morse  (2),  which  was  originally  a  suit  for  divorce  by  reasoa 

service  of  the  Qf  adultery  by  Mrs.  Morse  aeainst  the  Rev.  Mr.  Morse,  her  hnsbtnd.  is 
monition  wiu  ,  .  •     ,     ^,  •    ,  t>  ■.>•«. 

be  dispensed       Mich  the  Court  pronounced  the  sentence  of  separation  prayed  by  the  wiffr 

^i^*;  The  costs  and  alimony  for  two  years  being  unpaid,  on  the  12th  Fcbruafyi 

1846,  a  monition  was  taken  out,  but  could  not  be  personally  served  vp« 

Mr.  Morse,  who  was  rebiding  beyond  the  seas,  and  it  was  returned  on  tk 

1st  of  June.     A  monition  by  ways  and  means  was  then  decreed,  vUck 

( 1 )  Gibson's  Codex,  1 1  ]  S.    3  Bum*8  E.  (2)  5  Notes  of  Csses  EccMartiflBi,  ^ 

L.  590.    L>-ndirood,Pror.  Const  Ang.  104. 
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eould  be  fenred  in  no  other  form  than  on  the  church  door  of  Mr.  Morse's  Wubk  thb 
rectory,  and  on  his  proctor.    No  appearance  being  given  for  Mr.  Morse,  ^J^^^^^^  ** 

eounael  moved  the  Court  to  pronounce  him  in  contempt,  in  order  that  it  

night  be  signified  to  the  Court  of  Chancery  for  a  sequestration  of  his 
Rving  under  stat  2  &  S  Gul.  4.  c.  4.  It  appeared  that  there  was  no  doubt 
Mr.  Morse  was  aware  of  the  proceedings,  as  in  a  letter  from  him  he 
acknowledged  that  he  had  received  the  bill  of  costs : 

Sir  Herbert  Jenner  Fust  observed,  *^  I  see  no  distinction  between  this  case  Judgment  of 
•Ml  that  of  GreenhiUy.  GreenhiU  (1),  in  which  the  judge  of  the  Consistory  fj.'„""FSit  in 
Coort  of  London  considered  that  the  party  might  be  pronounced  in  con-  Morae  t.  Marte, 
tempt  for  the  purpose  of  sequestrating  his  estate  under  stat.  2  &  3  GuL  4. 
e.  4.     Acquiescing  entirely  in  the  view  taken  by  that  learned  judge,  I  am 
bound  to  pronounce  the  party  contumacious,  and  to  decree  his  contempt  to 
be  signified  to  the  Court  of  Chancery,  in  order  to  the  profits  of  his  living 
bring  sequestrated." 

In  case  of  a  monition,  under  stat  1  &  2  Vict  c.  106.  s.  112.^  the  party  Party  may 
mooifthed  may  show  cause,  by  affidavit  or  otherwise,  why  a  sequestration 
shoald  not  issue  according  to  the  tenor  of  the  monition. 

If  no  sufficient  cause  be  shown  within  the  time  assigned  by  the  monition,  No  cauw 
the  lequestration  can  issue  under  the  seal  of  the  Consistorial  Court  of  the  "  ^^"' 
hbhop  of  the  diocese. 

The  sequestration  is  to  be  served  and  returned  into  the  registry  of  the  Service  and  re- 
Conrt,  in  like  manner  as  is  directed  for  the  service  and  return  of  moni-    "'°* 
tions  issued  under  the  act 

If  a  party  retain  possession  of  the  profits  of  the  living  in  defiance  of  the  Mode  of  pro- 
writ  of  sequestration,  application  for  redress  must  be  made  to  the  court  of  *^<^»"«  where 

•  a  party  retains 

the  diocese  in  the  first  instance,  and  not  to  the  Court  of  Arches.    Thus  possession  of 
m  Tamper  v.  Hurst  (S)  it  appeared,  that  after  sentence  articles  were  ex-  the  profits  of 
hlbited  In  virtue  of  letters  of  request  against  a  clerk  in  holy  orders  and  defiance  of  "he 
proved  ;  that  a  sentence  of  suspension  was  thereupon  pronounced  for  three  writ  of  seques. 
yemn  ab  officio  et  a  bencficio ;  a  motion  on  behalf  of  the  sequestrator  ^^^^°"- 
appointed  by  the  bishop  of  the  diocese  (to  whom  the  sentence  was  notified) 
was  then  made,  for  a  monition  to  show  cause  why  the  party  should  not  be 
prooonnced  in  contempt  for  disobedience  to  the  orders  of  the  Court,  by 
Ktaining  the  profits  of  the  living,  was  rejected,  on  the  ground  that  the 
eoart  of  the  diocese  was  the  proper  forum  in  the  first  instance,  and  that  the 
Coort  of  Arches  could  be  set  in  motion  only  upon  a  return  from  the 
bUiop,  the  ecclesiastical  sherifi^,  of  his  inability  to  levy :  —  Sir  [Herbert  Judgment  of 
Jenner  Fust  observed,  **  This  is  certainly  a  very  novel  proceeding  in  this  j^n^*^^'^ 
Conrty  for  I  cannot  call  to  mind  any  case  precisdiy  similar  in  its  circum-  in  Trowtr  v. 
stances  in  which  this  Court  has  been  asked  to  enforce  its  sentence  against  ^^"^ 
the  incnmbent  of  a  parish  whom  it  has  suspended  from  the  performance 
of  divine  offices,  and  also  from  the  receipt  of  the  emoluments  of  the 
living. 

''The  mode  of  proceeding  is  this: — after  the  sentence  pronouncing  that  the 
rector  be  suspended  ab  officio  et  a  beneficio  for  three  years,  a  notice  of  the 

itence  is  given  to  the  bishop  in  whose  diocese  the  rectory  is  locally 


(1)  1  Curt.463.  (t>)  5  Kot(>9  of  erases  Kiolesiaiticai.  ICO. 
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situated,  so  that  he  may  take  the  legal  means  of  enforcing  obedience  to  tk 
decree  of  this  Court   The  bishop  is  considered  as  the  ecclenastical  sbciif ; 
he  is  to  levy  and  sequester,  and  to  take  care  that  the  duties  of  the  Ihriig 
are  performed,  and  the  emoluments  properly  collected  and  appropriated: 
for  which  purpose  a  sequestrator  is  appointed,  who  is  to  collect  the  piofiti 
and  make  a  return  to  his  registry  of  what  has  been  done ;  thus  asrimilatiig 
the  practice  to  that  of  the  courts  of  common  law.   In  the  courts  of  comnoa 
law  the  sheriff  is  to  levy  ;  and  if  he  cannot  levy,  he  makes  a  retom  to  Ike 
Court,  which  resorts  to  other  means ;  and  if  the  Bishop  of  Chichester  hi 
made  a  return,  or  certified  to  me  that  he  had  appointed  a  sequestrator,  and 
that  Mr.  Hurst  had  refused  to  pay  the  sequestrator,  consequently,  that  the 
sentence  could  not  be  enforced,  I  might  have  granted  a  [monition  to  show 
cause  why  Mr.  Hurst  should  not  be  pronounced  in  contempt  for  dis- 
obedience to  the  orders  of  the  Court    But  here  is  a  mere  affidavit  from  the 
gentleman  appointed  sequestrator  by  the  Bishop  of  Chichester*  of  matlen 
respecting  which  the  Court  knows  nothing,  except  from  the  affidavit;  aad 
a  motion  is  made  for  a  monition  calling  upon  Mr.  Hurst  to  show  cause  wky 
he  should  not  be  pronounced  in  contempt  for  disobedience  to  the  ofden  of 
the  Courts  for  this  is  the  form  of  the  motion  now  made :  at  first  it  wu  fer 
payment  to  the  sequestrator  of  the  sums  due ;  this  is  certainly  the  better  mode. 
But  I  am  not  in  possession  of  information  regularly  transmitted  to  meat  to 
the  facU.    The  cases  of  Mof/sei/  {D.D.)  v.  Hillcoat  (D.D.)  ( 1 )  and  FFUr  v. 
Wilcox  (2)  were  different  from  this  case ;  for  there  the  Court  had 
pended  the  parties  from  the  performance  of  divine  offices,  and  they 
tinned  to  perform  them,  and  the  Court  issued  a  decree  or  monition  to  sWv 
cause  why  they  should  not  be  pronounced  in  contempt  for  disobeying  tk 
orders  of  the  Court     So  in  this  case,  if  Mr.  Hurst  had  continued  to  |M^ 
form  divine  offices,  the  Court  would  have  issued  its  monition.     But  this  ii 
not  the  ground  of  complaint,  which  relates  to  the  rents  and  profits  of  tbe 
living,  and  it  is  necessary  for  that  purpose  that  the  Bishop  of  Chicherttf 
should  make  a  return.     I  am  not  satisfied  that  I  could  grant  the  prayer  oo 
the  ground  that  there  has  been  on  the  part  of  Mr.  Hurst  a  refusal  to  pn 
up  the  occupation  of  the  glebe.     As  far  as  I  understand  the  affidavit,  that 
has  been  an  agreement  between  the  parties  that  he  should  take  the  oen- 
pancy,  paying  rent     It  may  be  that  this  rent,  and  the  rents  received  fna 
otliers,  have  not  been  paid ;  but  I  must  have  a  return  from  the  Bishop  of 
Chichester  that  Mr.  Hurst  has  not  complied  with  the  terms  of  the  sentence^ 
by  not  paying  what  is  due  from  him,  and  what  he  has  received  from  other 
persons.     Till  then,  I  cannot  proceed  to  decree  a  monition  to  issoe.   I 
know  what  the  inconvenience  would  be  of  issuing  a  monition  to  shov 
cause ;  that  it  would  be  followed  up  by  a  sentence  pronouncing  the  moBCf 
to  be  due  to  the  sequestrator ;  but  unless  I  am  satisfied  in  the  first  instuee 
that  I  have  power  to  follow  this  up  by  pronouncing  the  party  in  conte«p<i 
and  directing  his  contempt  to  be  signified,  I  am  unwilling  to  issue  sock  a 
monition,  and  I  could  not  do  it  without  a  return  from  the  ecddiMtifsl 
sheriff. 

'<  I  am  therefore  of  opinion^  that  I  am  not  in  a  situation  to  grant  the  pfiycr. 
Whether  on  a  return  from  the  Bishop  of  Chichester  the  Court  would  iko 


(1)  2  Ilagg.  30. 


(2)  ConsiKt  and  Arcbeit,  16S5,  mil  ftp. 
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enforce  its  sentence,  is  another  question.    Upon  a  full  statement  to  the  Wriv  ths 

WaiT  f 

ISSUKO. 


Court  as  to  the  circumstances,  I  might  possibly  be  in  a  situation  to  grant      ^"  ^'^  " 
the  prayer ;  at  present,  I  am  of  opinion  that  I  am  not  in  a  condition  to  do 


so,  and  I  must  refuse  the  motion."  a/S^rtert^ 

I    In  the  succeeding  Trinity  Term  (1)  another  application  was  made  by  the  Jenncr  Fust 
same  parties  for  a  monition  in  consequence  of  a  return  having  been  maide  ^'^  Tnwer  t. 
by  the  Bishop  of  Chichester  setting  forth  that  the  defendant  continued  at 
the  date  of  the  return  (April  20.),  in  spite  of  repeated  demands,  to  return 
the  profits  of  the  living  on  the  4th  May. 

This  application  was  refused  by  Sir  Herbert  Jenner  Fust  in  the  following 
language:  — ''Upon  the  last  occasion,  when  a  motion  was  made  to  pronounce 
the  party  in  contempt  for  not  having  paid  the  rent  of  the  glebe  land,  and 
the  sum  due  for  rent-charge,  it  struck  the  Court  that  there  would  be  very 
great  difficulty  in  drawing  up  a  monition  to  carry  the  object  into  effect, 
namely,  to  pronounce  the  party  in  contempt  for  not  paying  the  rent-charge 
and  the  rent  of  the  glebe  land,  and  the  Court  said  it  should  like  to  see  the 
form  in  which  the  monition  was  to  be  drawn  up.  The  draft  monition  is 
now  before  the  Court,  but  the  motion  is  a  different  one,  namely,  for  a 
monition  to  show  cause  why  the  party  should  not  pay  these  sums. 

**  Now,  in  the  first  place,  the  Court  is  not  satisfied  that  it  has  the'  power  of 
enforcing  such  a  decree :  it  must  be  satisfied  that,  if  the  party  refuses  to 
appear,  it  could  follow  up  the  monition  by  a  decree  to  pay  the  money,  and 
I  am  not  satisfied  that  I  am  in  a  condition  to  enforce  the  payment  at  the 
present  moment.  If  I  were  satisfied  that  the  Bishop  of  Chichester's  Court 
bad  no  power  to  enforce  payment,  that  would  be  a  different  thing;  but 
I  am  not  satisfied  of  that  Why  he  cannot  follow  up  the  sequestration 
I  am  not  informed.  The  party  is  called  upon  to  pay  not  only  the  rent  of 
the  glebe  land,  but  the  rent-charge  upon  land  in  his  own  possession.  The 
poaaession  of  the  glebe  land  having  been  demanded  by  the  sequestrator,  at 
tiie  suggestion  of  Mr.  Hurst,  he  was  suffered  to  remain  in  possession  of  that 
land,  accepted  as  a  tenant,  at  a  rent  fixed  by  a  surveyor.  The  rent, 
therefore,  is  owing  from  him  not  qua  rector,  but  qua  tenant.  I  do  not  ap- 
prehend that  any  ecclesiastical  court  has  power  to  enforce  the  delivering  up 
of  the  land ;  all  it  can  do  is  to  levy  the  profits  of  the  land  ;  and  with  regard 
to  the  rentH!harge,  that  must  be  recovered  in  the  same  way  as  every  other 
rent-charge.  I  cannot  understand  how  the  Court  can  enforce  payment  not 
to  its  own  officer,  but  to  the  officer  of  the  Bishop  of  Chichester,  to  whom 
the  bond  is  given.  It  would  be  only  where  the  Court  was  satisfied  that 
there  was  no  other  remedy  that  it  would  go  out  of  its  way,  especially  in  a 
case  where  the  party  has  been  suffered  to  remain  in  posses^sion  of  the  land, 
onder  a  verbal  agreement,  as  tenant  of  the  sequestrator.  I  confess  I  should 
be  exceedingly  unwilling  to  grant  a  monition  to  show  cause  unless  I  were 
coDTinced  in  my  own  mind  that  the  decree  could  be  enforced.  I  am  not 
prepared  to  take  upon  myself  this  onus  unless  driven  to  it  by  necessity,  and 
vnless  I  were  satisfied  that  the  Bishop  of  Chichester  could  not  enforce 
payment  by  his  own  court  and  officers.  For  what  purpose  was  the  seques- 
tration issued  ?  To  take  care  that  the  duties  of  the  office  were  performed 
daring  the  time  Mr.  Hurst  was  suspended,  and  to  see  that  the  surplus 

(1)5  Notes  of  Cam  Ecclesimstical,  382 
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profits,  if  any,  were  expended  for  the  purposes  of  the  living.  I  haTe  cih 
deavoured  to  discover  some  course  bj  which  I  could  enforce  payment  of 
this  money ;  but  how  can  I  issue  a  monition  to  show  cause  why  these  sihi 
of  money  should  not  be  paid  for  rent-charge  on  land  which  Mr.  Him 
holds  as  an  occupier,  or  for  rent  of  the  glebe  land  which  is  due  from  Un 
as  tenant,  not  as  rector  ?  Mr.  Hurst  does  not  withhold  the  money  fnm 
the  Court,  but  from  the  sequestrator. 

'*I  am  of  opinion  that  I  am  not  in  a  situation  to  decree  this  mooitisa; 
and  I  must,  therefore,  reject  the  motion.  It  shows  the  unfortunate  sitiiatiBi 
the  party  is  placed  in." 


Iliairrif* 
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3.  Rights,  Duties,  and  Liabilities  of  SEQUEsxaATOBa. 

It  is  usual  for  the  ecclesiastical  judge  to  take  a  bond  from  the  seqasi- 
trators,  well  and  truly  to  gather  and  receive  the  tithes,  fruits,  and  oCkr 
profits,  and  to  render  a  just  account  (1) 

The  sequestrator  is  entitled  to  all  the  future  profits^  but  not  to  theaaottt 
of  the  sequestrated  living.  (2)  So  it  has  been  held,  that  a  rector  whose  glebe 
was  sequestered,  was  entitled  to  a  verdict  in  ejectment  upon  a  demise  U 
before  the  sequestration  took  effect,  but  he  could  not  have  an  habere  ftdn 
possessionem  because  he  was  no  longer  entitled  to  possession.  (S) 

It  has  been  held,  that  sequestrators  could  not  maintain  aa  acttoa  iv 
tithes  in  their  own  name  at  the  common  law,  nor  in  any  of  the  king  s  tea- 
poral  courts ;  but  only  in  the  spiritual  court,  or  before  the  justices  of  tk 
peace,  where  they  had  power  by  law  to  take  cognisance. 

The  sequestrator  of  a  benefice,  appointed  by  the  bishop  under  a  writ  of 
sequestrari  facias,  is  the  mere  bailiff  or  agent  of  the  bishop,  and  has  no  sock 
interest  in  the  profits  as  will  enable  him  to  maintain  an  action  at  law  aguirt 
a  party  who  wrongfully  receives  them.  Thus,  in  Harding  v.  HaH{i)t}b* 
Baron  Parke  ob8er\'ed,  "  I  agree  in  opinion  with  my  Lord  Chief  Barsa 
that  in  this  case  the  nonsuit  was  right,  and  I  still  entertain  the  sameopiaioi 
which  I  expressed  when  this  matter  was  argued  before  me  at  nisi  priaib 

*'  The  action  was  brought  to  recover  certain  profits  of  a  living,  vM 
came  to  the  hands  of  the  defendants  at  different  times.  It  appean  thsti 
person  of  the  name  of  Iveson  was  the  sequestrator  under  an  execatiooii 
his  suit,  on  two  different  judgments.  He  employed  a  person  of  the  owe 
of  Collett  to  receive  the  profits  of  the  living  under  the  seqaestrttiiii 
Iveson  became  bankrupt,  and  his  assignees  still  continued  Collett  in  tkor 
employ,  to  receive  the  profits  of  the  living.  Iveson  afterwards  died,  tk 
assignees  still  continuing,  through  the  agency  of  Collett,  to  receive  tbepfi- 
fits  of  the  living ;  and  they  are  now  called  upon  to  pay  over  the  whole  rf 
these  profits  which  had  been  received  by  Collett ;  those  which  eme  to 
their  hands  while  Iveson  was  sequestrator,  those  received  after  bis  bisk- 
ruptcy,  and  those  received  since  the  death  of  Iveson,  by  the  assigoeeii  bf 


( 1 )  Wat«n'»  Clcrgrman's  Law,  308. 

(2)  Watte  (Oerk)  v.  BtHhap,  1  C.  M.  & 
R.  507.  Rex  ▼.  Armstramg  {CUrk),  *2  ibid. 
1X)5. 


(3)  Doe  d.   Mar^H  {Ckrk)  t.  #M.S 
Camp.  447. 

(4)  10  M.  &  W.  4S. 
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the  agency  of  GoUett.    If  there  were  any  portion  of  those  profits  which  RioHn, 
could  be  the  subject  of  an  action  by  the  sequestrator,  I  was  wrong  in  directing  P^*^  ^^ 
a  nonsuit.  of  Sxquxitea- 

**  It  seems  to  me,  that  there  is  no  difficulty  whatever  in  the  case,  except  '^^' 
in  regard  of  that  portion  of  the  profits  which  have  been  received  by  the  Application  of 
assignees,  after  the  determination  of  the  sequestratorship  to  Iveson  by  his  Judgment  of 
death*     There  is  no  doubt  what  the  character  of  a  sequestrator  is,  and  that  p/^ke^*^ 
it  is  one  that  cannot  pass  to  his  executors^  administrators,  or  assigns ;  and   Harding  t. 
therefore,  if  the  plaintiff  was  entitled  to  recover  as  to  that  portion  of  the  ^*^ 
tithes  received  by  the  assignees  since  the  death  of  Iveson,  I  ought  not  to 
have  directed  a  nonsuit,  but  a  verdict  for  the  plaintiff,  subject  to  the  other 
questions  in  the  cause. 

**  But  it  appears  to  me,  that  even  for  that  portion  of  the  profits  of  the 
living  the  plaintiff  cannot  recover ;  for  the  right  which  th»  sequestrator- 
ship  gave  him  involves  no  interest  whatever.  Let  us  consider,  what  the 
right  of  the  sequestrator  is.  When  a  judgment  is  obtained  against  a  spiri- 
tual person,  a  levari  facias  issues  to  the  bishop,  and  he  is  commanded,  as  in 
this  case,  *  to  enter  into  the  rectory  and  parish  church  of  Lockington,  and 
take  and  sequester  the  same  into  his  possession,  and  hold  the  same  in  his 
possession  until  he  shall  have  levied  the  debt  and  damages,  costs  and 
charges,  out  of  the  rents,  tithes,  oblations,  obventions,  fruits,  issues,  and 
profits*  thereof,  and  other  ecclesiastical  goods  in  his  diocese,'  and  so  forth. 
Therefore  the  command  is  to  the  bishop  to  enter  and  take  possession  of  the 
living ;  and  the  bishop  appoints  a  sequestrator  to  make  such  entry.  Then 
the  publication  of  the  sequestration  takes  place ;  and  the  question  is,  what 
b  the  effect  of  this  delegation  by  the  bishop  ?  The  effect  clearly  is,  to 
take  the  possession  out  of  the  rector^  and  to  place  it  in  some  person  in  lieu 
of  the  rector.  In  the  case  of  Doe  d,  Morgan  (^Clerk)  v.  JBluck  (1)  it  w;as 
decided  that,  after  the  publication,  the  right  of  ejectmefit  by  the  rector  is 
taken  away ;  therefore  I  assume,  that  the  possession  is  vested  in  some  other 
person  ;  and  the  question  is,  who  is  the  person  so  put  into  possession  ?  It 
is  the  bishop,  according  to  the  terms  of  this  writ,  and  nobody  else.  He 
directs  the  sequestrator  to  act  for  him ;  and  though  clothed  with  duties 
higher  than  those  an  ordinary  bailiff  has  —  for  be  has  undoubtedly  some 
things  to  do,  by  consent  of  the  bishop,  different  from  the  duties  of  the 
sheriff's  bailiff —  still,  in  point  of  law,  he  is  the  servant  of  the  bishop,  and 
has  no  interest  at  all  in  any  of  the  profits  of  the  living,  but  is  acting  merely 
■s  a  receiver.  That,  as  it  appears  to  me,  is  the  character  of  the  sequestra- 
tor, and  that  is  the  character  which  he  appears  to  have  had  according  to 
the  cases.  Thus,  according  to  the  case  of  Jones  v.  Barrett  (2),  the  seques- 
trator, having  no  interest  in  the  profits  of  the  living  cannot  alone  file  a  bill 
lor  tithes,  or  for  the  profits  of  the  rectory,  but  the  bishop  is  the  proper  per- 
lOD  to  do  so.  There  is  no  authority  whatever  to  show  that  the  sequestra- 
tor has  any  interest  in  the  profits  of  the  living.  A  case  was  cited  from 
Bamardiston*s  Reports,  of  Calder  {Sir  T.)  v.  Ross  (3),  which  was  ingeniously 
made  use  of  by  Mr.  Baines,  in  his  able  argument,  to  show,  that  if  the  party 
have  authority,  not  merely  to  receive  but  to  distribute,  he  has  an  interest  in 

(1)  3  Camp.  447.  *    (2)  Bunb.  192.  (S)  1  Barnard.  K.  B.  19S. 
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the  Bubject  of  the  seqaestration,  and  may  support  the  action.  Bat  the 
18  no  authoity  for  that  position  :  it  is  only  the  opinion  of  the  lord  chaoeel- 
lor  as  to  what  the  Scotch  law  probably  was  in  the  case  of  the  sequestntioB 
of  the  effects  of  a  convicted  traitor :  and  he  gave  an  opinion,  that  if  it  wn 
only  to  collect,  in  that  case  he  would  have  no  interest ;  but  if  it  was  to  & 
tribute  amongst  the  different  creditors,  without  rendering  any  accooat  to 
the  Court,  it  gave  him  a  title  to  recover.  It  is  not  intended  to  be  hid 
down,  as  a  general  proposition  of  law,  that  if  a  person  is  appointed  a  recorcr, 
where  there  may  be  conferred  upon  him  an  authority  not  merely  to  r- 
ceive  but  also  to  distribute,  that  would  give  him  an  interest  in  the  eMtfr 
The  case  cannot  be  carried  to  that  extent ;  and  there  is  no  other  authoritj 
for  saying,  that  a  sequestrator  has  an  interest  in  the  subject-matter  of  tk 
sequestration. 

'<  Then,  it  was  contended,  that  this  was  like  the  case  of  an  admioistnlor. 
But  his  authority  is  founded  on  the  statute  of  31  Edw.  3.  sL  i.  c.  \\^(l\ 
which  expressly  states,  that  the  ordinary  is  to  depute  persons  who  are  to 
have  actions  to  recover  debts  due  to  a  deceased  intestate.  That  gives  u 
interest,  by  the  very  words  of  the  statute,  in  all  the  personal  effects  of  the 
deceased,  and  takes  them  out  of  the  bishop,  and  vests  them  in  the  adniaii' 
trator.  It  is  by  an  express  law,  therefore*  that  an  administrator  has  an  ia- 
terest  in  the  effects  of  the  intestate.  Therefore,  even  as  to  that  poitioi 
of  the  profits  of  the  living,  that  may  be  said  to  be  analogous  to  the  die  pot 
in  the  argument,  of  the  tithe  g^wer  having  set  out  tithes,  and  the  iDtc^ 
vention  of  a  stranger  to  take  them  away,  I  am  compelled  by  the  authoricieii 
and  by  the  nature  of  the  case,  to  say,  that  no  right  of  action  would  eiitt  ii 
the  sequestrator.  It  appears  to  me,  that  the  right  would  be  in  aonebodf 
else,  either  in  the  rector  or  in  the  ordinary,  probably  in  the  ordinary,  aocf^ 
according  to  the  case  of  Doe  d.  Morgan  v.  Bluck^  the  effect  of  the  teqncf 
tration  is  to  put  the  rector  out  of  possession ;  and  then  it  follows,  that  the 
ordinary  is  in  possession,  in  virtue  of  the  writ  by  which  he  is  required  to 
take  possession.  Then  I  consider,  that  tlic  sequestrator  is  the  mere  lerrttt 
of  the  ordinary,  and  subject  to  his  authority. 

''  The  cases  that  have  been  cited  from  the  Ecclesiastical  Reports,  of  the 
sequestrator  being  called  upon  to  account  in  the  courts  of  the  ordinary,  for 
not  performing  his  duties,  are  to  be  explained  on  the  ground,  that  there  the 
ordinary  was  calling  his  own  officer  to  account  for  not  performing  the 
duties  he  had  undertaken  to  do,  he  having  received  a  warrant  to  act  vp* 
his  mandate. 

'*  Upon  the  whole,  it  appears  to  me  that  this  action  cannot  be  8ustuae4i 
and  therefore  that  the  nonsuit  was  right." 

If  a  person,  appointed  sequestratoi^  become  bankrupt,  the  Court  of  Reviev 
will  restrain  him  from  receiving  the  proceeds,  but  the  assignees  may  ue  hii 
name.  (2) 

After  the  sequestrators  have  performed  the  duty  required,  the  aequcitn- 
tion  is  to  be  taken  off,  and  the  application  of  the  profits  is  to  be  nidt 
according  to  the  direction  of  the  ordinary. 

By  Stat.  1  &  2  Vict.  c.  106.  s.  54.  the  profits  during  sequestration  are  to  be 
applied :  — 


(1)  AHte,C6 


(3)  I, Deacon,  87. 
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1.  After  deducting  the  Decessary  expenses  for  serving  the  cure.  Rxaim, 

2.  In  payment  of  penalties  and  expenses   incurred  in  relation   to  the  P^'^''"*  ^^'^ 
moDitioo  and  sequestration.  or  Skquistea- 

3.  In  repairs  of  the  chancel,  house  of  residence,  buildings,  glebe,  and  ^^^^ 


demesne  lands.  Application 

4.  Towards  satisfaction  of  sequestrations  at  the  suit  of  creditors.  of  profits  of 

5.  In  the  augmentation  or  improvement  of  the  benefice,  or  the  house  "*"*"*;*  ""^•'^ 
of  residence,  buildings,  glebe  or  desmesne  lands ;  or  to  be  paid  to  Queen 

Anne's  Bounty  for  the  purposes  thereof. 

And  in  the  case  of  sequestration  for  illegally  trading,  by  stat.  1  &  2  Vict 
e.  106.  8. 31.,  no  part  of  the  profits  can  be  paid  to  the  suspended  party,  nor 
^plied  in  satisfaction  of  a  sequestration  at  the  suit  of  a  creditor. 

By  stat  1  &  2  Vict  c  106.  s.  101.,  if  the  profits  of  a  benefice  which  have 
come  to  a  sequestrator  during  a  vacancy  be  not  sufficient  to  pay  the 
stipend  of  the  curate,  the  succeeding  incumbent  must  make  good  so  much 
as  is  deficient  out  of  the  profits  of  the  benefice,  and  the  bishop  can  enforce 
its  payment  by  monition  and  sequestration. 

Where  in  Watkins  v.  Tartley  (  Clerk)  (1 )  it  appeared,  that  a  sequestration  Where  writ 
was  issued  in  1834,  and  that  other  writs  had  issued  in  tlic  interim  against  ^''''^^^ 
the  same  property,  the  Court,   in    Michaelmas   Term  1847,   would  not  enable  the 
allow  the  first  sequestration  to  be  amended,  by  directing  the  bishop  to  levy   bUhop  to  levy 
interest  upon  the  debt  under  stat  1  &  2  Vict  c.  1 10.  s.  17.  thc*j^dg"iS^t. 

The  sequestrator  of  a  benefice  is  bound  to  repair  the  vicarage  house  and  Sequestrator 
buildings,  and  is  liable  for  dilapidations  in  the  bishop's  court  (2)  bound  to  repair 

In  Hubbard  v.  Beckfard{S)  Lord  Stowell  observed,  "On  the  general  UoJ^'"^ 
principle  I  am  inclined  to  hold,  that  the  sequestrator  will  be  liable  for  buildings. 
dUapidations.     The  king's  writ  issues  to  the  bishop  to  levy  a  sum  for  the  Judgment  of 
discharge  of  the  debt     This  writ  has  been  truly  described  as  mandatory  to  ]^^^i^^^l 
the  bishop,  who  is,  in  a  general  sense,  only  ministerial.     The  sequestrator  BeckfonL 
is  a  kind. of  bailiff*  to  the  bishop.     There  is  no  mention  of  any  purpose  but 
the  payment  of  the  particular  debt ;  it  is,  however,  a  thing  incident  to,  and 
inseparable  from,  the  subject-matter  itself,  that  there  are  certain  duties  and 
expenses  for  which  the  sequestrator  is  bound  to  provide. 

**  The  instrument  issued  under  the  authority  of  the  bishop,  and  contains 
a  clause  of  allowance  for  all  necessary  charges ;  and  I  do  not  know  on  what 
principle  it  can  be  maintained,  that  the  repairs  of  the  chancel  and  of  the 
parsonage  are  not  necessary  charges.  The  clergyman  is  by  law  equally 
required  to  provide  such  repairs,  as  well  as  the  performance  of  divine  ser- 
vice, and  he  cannot  exonerate  himself  from  one  of  those  duties  more  than 
from  the  other.  The  creditor  is  the  person  to  whom  the  sequestration  is 
usually  granted ;  but  that  is  only  for  the  convenience  of  the  proceeding 
under  it,  and  by  the  authority  of  the  bishop.  The  sequestration  might  have 
been  granted  to  the  churchwardens,  or  to  others ;  and  the  creditor  is  to  act, 
as  any  other  person  would  be  bound  to  act,  in  that  character ;  he  is  not  to 
give  to  himself  that  preference,  which  a  third  person  could  not  be  com- 
pellable to  allow. 

''  I  throw  out  this  observation,  as  the  substance  of  my  opinion  on  the 

(1)11  Jurist,  1017.  etiam  North  ▼.  Barber,  S  ibid.  307. 

i^'J)  Whimfitldj.  fTa/Aiiu,  2  rbil.  1.;  vide  (3)  1  Consist  310. 


1258 


SEQUESTRATION. 


mand  of  a  cre- 
ditor undvr  a 
sequestration. 

Judgment  of 
Chief  Baron 
Woulfc  in 
Baker  t. 


Rights  general  question,  when  it  shall  hereafter  be  brought  fully  before  the  Cout; 

LiA^MUTiuT       ^^^  ^  ^™  inclined  to  hold  that  the  sequestrator  will  be  liable  for  charga 
OP  Seciuesitea-    of  this  nature,  as  inseparable  from  the  benefice ;  and  that  they  could  not 

''^'^ be  disjoined  from  the  duties  of  the  sequestration,  even  by  the  anthority  of 

the  bishop^  as  observed  in  argument,  even  if  he  could  be  supposed  to  havp 
sanctioned  any  such  pretension." 
The  cxpenjic  of  The  expense  of  keeping  the  glebe  house  and  premises  in  repair  ii  a 
repairing  the  charge  on  the  moiety  of  tlie  sum  levied  under  a  sequestration,  at  the  nit 
and  iiremikcs,  ii  ^'^  ^  creditor,  prior  to  the  demand  of  that  creditor.  Thus,  in  Baktr  t. 
prior  to  the  de-  Swayne  (  Clerk)  (1 )  Chief  Baron  Woulfe  observed,  ''The  Court  is  of  opioioo, 

in  this  case,  that  the  money  which  has  been  levied  is  to  be  considered  « 
being  now  actually  in  the  hands  of  the  bishop ;  and  that  we  are  to  apply  it|M 
he  ought  to  have  done.  We  conceive  that  the  money  having  been 
by  the  bishop  under  a  sequestration,  he  is  at  liberty  to  apply  it  io  the 
way  as  he  could  have  compelled  the  incumbent  to  have  applied  it  for  eede- 
Swayne  {Clerk),  giadtical  purposes.     That  appears  to  us  to  be  the  principle  of  the  case  of 

IVhinfield  v.  Watkins.  (2)     Therefore,  taking  into  consideration  that  tk 
Irish  act  of  parliament  has  cut  down  the  right  of  the  bishop  in  proceeding 
against  the  incumbent,  and  authorises  him  to  sequestrate  one  moiety  oalf 
of  the  profits  of  the  benefice  for  the  purpose  of  repairing  the  glebe,  the  am 
stands  thus,  that  the  bishop  had  a  right  in  this  case,  by  proceeding  aixler 
the  statute,  to  compel  the  application  of  a  moiety  of  the  profits  of  the  bene* 
fice  to  the  repair  of  the  dilapidations ;  but  being  himself  in  the  posfenioo 
and  administration  of  those  funds,  it  was  not  necessary  that  he  should  adopt 
coercive  measures  to  compel  the  party  to  do  that  which  he  himself  adgbt 
do  without  any  coercion  being  resorted  to.     He  might  spontaneously,  and 
without  any  proceedings  against  the  incumbent,  apply  the  receipts  in  the 
same  manner  as,  and  do  tliat  which  the  incumbent  ought  to  have  doM 
During  the  period  tlie  sequestrator  was  in  possession,  a  considerable  ram 
of  money,  over  500/.,  has  been  received  by  the  bishop.     A  moiety  of  that 
sum  he  could  Iiave  compelled  to  be  applied  in  repairing  the  dilapidatiom* 
He  has  brought  the  money  into  court  expressly  subject  to  its  being  dis- 
posed of  as  he  ought  to  have  applied  it ;  and  he  now  calls  on  the  Court  m 
to  dispose  of  it.     We  are  of  opinion  that  he  is  entitled  to  apply,  in  ^epai^ 
ing  these  dilapidations,  out  of  the  sum  he  has  received  as  sequestrator,  a 
sum  not  exceeding  a  moiety  of  the  entire  amount  of  the  profits  received  br 
him.     iSo  that,  without  deciding  whether  the  incumbent  is  liable  beyond  the 
amount  specified  in  the  Irish  act  of  parliament,  we  think  that  the  bisbop'i 
claim  for  dilapidations  ought  to  be  allowed,  and  that  the  report  ought  to  be 
altered  in  that  respect."  (3) 


(1)1  Jones  &  Carey  (Irish),  231. 

(2)  2  Wiil.  I. 

(3)  The  Court  made  the  following 
order :  —  "  It  is  ordered  by  tlie  Court,  that 
the  officer's  report  in  thi^caiiisctK*  set  aside, 
so  far  as  it  omitn  to  allow  the  Uev.  J. 
Barton  the  sum  of  14/.  IKs.  6/7.  for  dilapi- 
dation of  the  glche  house  of  Kilbrow,  out 
(if  the  sum  lodf^d  by  the  sequestrator  in 
this  cause;  the  said  J.  Ikrton  to  be  en- 
titled to  the  said  sum  of  145/.  IRf.  Sd.  for 
the  laid  dilapidations ;  and  it  appearing  to 


the  Court,  that  the  said  J.  Barton  has  bM 
paid  the  sum  of  50L  on  account  of  aWi 
the  officer  to  pay  orer  the  balance  to  Ike 
said  Kcv.  J.  Barton,  being  95L  ias.fi^; 
the  sequestrator,  on  passing  his  aceoiut.  I» 
have  credit  for  the  said  sum  of  SOL  so  pa' 
to  the  said  Uev.  J.  Barton ;  mod  the  nadir 
of  the  sum  lodged  in  court  be  paid  oat  M 
the  parties  entitled  thereto,  pursuant  to  Ac 
officer's  report.  No  costs  of  lefcrniec  * 
motion." 
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It  appeared  in  Moore  v.  Ramsden  (Clerk) (I)  that  the  defendant  granted  R'OHTg, 

an  annuity,  charging  it,  by  deed,   on  two  ecclesiastical  benefices  holden  LiTb?litim** 

by  him  as  rector,  viz.  Great  Stainbridge  and  Little  Wakering,  which  he  op  Scqubstra- 

thereby  demised  on  trusts  to  secure  the  annuity.     He  at  the  same  time  "^^^ 

executed  a  warrant  of  attorney  to  the  grantee,  reciting  the  annuity  deed,  Where  two 

and  stating  that,  for  further   security,  the   regular  payment  of  the  said  'ivings,  sequet- 

annuity   be  thereby  devised,  and  authorised   certain   attorneys,  &c.;  the  warranto}  at- 

rest  of  the  instrument  being  in  the  common  form  of  a  warrant  of  attorney  tomcy,  and 

to  suffer  judgment  in  an  action  of  debt.     The  amount  for  which  judgment  g^**'J  ****^  ^^^ 

to  be  entered  was  twice  the  purchase  money  of  the  annuity.     There  not  sufficient  to 

no  defeasance.     It  was  held,  that  the  warrant  of  attorney  was  not  sold  ^^  ^^  ^^^  V* 

charging  the  benefices  contrar}'  to  stat.  1 3  Eliz.  c.  20.  thTIequestra- 

Under  the  authority  of  the  above  deed,  the  grantee  sequestered  the  living  tion  had  iaiued, 

of  Little  Wakering  for  arrears  of  the  annuity ;  and  afterwards,  under  the  ^f  t|,***!  profits 

same  authority,  and  to  satisfy  arrears  of  the  annuity,  he  obtained  posses-  ings  insufficient 

sioD,  by  ejectment,  of  the  living  of  Great  Stoinbridge.  The  profits  of  Little  *°  diachaigeaU. 
Wakering  were  not  sufRcicnt  to  pay  off  the  arrears  for  which  the  seques- 
tration had  issued;  the  profits  of  Great  Stainbridge  were  sufficient,  but 
arrears  had  accrued  since  the  sequestration,  and  the  profits  of  the  two 
livings  were  insufficient  to  discharge  all.  It  was  held,  that  the  grantee 
might  pay  the  growing  arrears  out  of  the  profits  of  Great  Stainbridge,  and 
keep  up  the  sequestration  upon  Little  Wakering  to  pay  the  arrears  due  at 
the  time  of  issuing  that  process. 

Sequestrators  can  claim  from  the  ordinary  a  reasonable  sum  out  of  the  Compensation 

profits,  according  to  the  trouble  they  have  had  in  gathering  the  tithes.  *®  sequcstra- 

And  he  is  also  to   allow   for  the  supply  of  the   cure,  what  shall  be  ...  ^ 

convenient,  relation  being  had  to  the  charge  and  to  the  profits ;  and  like-  the  supply  of 

wise  for  the  maintenance  of  the  incumbent  and  of  his  family  (in  case  where  ^^  cure. 
there  is  an  incumbent)  if  he  has  not  otherwise  sufficient  to  maintain  them. 

If  the  sequestrators  refuse  to  deliver  up  their  charge,  they  can  be  com-  Sequestraton 
pelled  to  do  so  by  the  ecclesiastical  judge ;  and  if  they  delay  to  give  an  j^"«"J?  *»  de- 
account,  the  judge  can  deliver  unto  the  party  grieved  the  bonds  given^  with  charge, 
a  warrant  of  attorney  to  sue  for  tlie  penalties  thereof  to  his  own  use  at  the 
common  law.  (2) 

Therefore,  if  the  incumbent  be  not  satisfied  with  what  the  sequestrators  Wiien  the  in. 
have  done  in  the  execution  of  this  charge,  his  proper  remedy  is  by  applica-  "»'."J;<^"^  >»  ^is- 
tion  to  the  spiritual  judge ;  and  if  he  think  himself  aggrieved  by  the  deter-  what  the  se- 
mination of  such  judge,  he  can  appeal  to  a  superior  jurisdiction.  (3)  questrators 

A  judgment  creditor,  who   has  obtained   sequestration  of  a  living,  is  *^^*^'^"^'* 

entitled  to  an  account  of  the  surplus  in  the  hands  of  a  prior  sequestrator,  ditor  entkl^Uo 

after  satisfaction  of  the  arrears  and  expenses  due  to  the  party  obtaining  an  account  of 

the  first  sequestration ;  and  the  Court  will  not  notice  the  existence  of  incum-  P'?**'*  from  • 

,  i.iit  /.iij  •■  <  prior  scquestra- 

brances,  which  the  party  has  not  followed  up  with  execution  and  made  tors, 
available.  (4) 

(1)  7  A.  &  E.  898.  (3)  Jones  v.  BarreU,  Bunb.  192. 

(2)  Watson*s  Clergyman's  Law,  308.  (4)  Cuddington  t.  Hlthy,2  Siranst.  174. 
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SEXTON.  (1) 


Defined'-'  Appaimtment —  Jfomen  capable  of  being  deeiedf  and  of  voting  m  f&f 
of  textone  —  Freehold  office  —  Poe9estion  of  church  kejfs  —  Sexion  by  vtrtoc  ^  kk 
office  gains  a  eettlement  —  Dntiee  of  textone  —  Salary  —  Protnewne  for  eextone  mdr 
the  Church  Building  Acte. 


Defined. 


Appointment 


Women  capable 
of  being 
elected  and  of 
Totini(  in  the 
election  of  wz- 
tona. 


Freehold  office. 


The  sexton,  segsten,  segerstane  (sacrista,  the  keeper  of  the  holj  thiogi 
belonging  to  the  divine  worship)  seems  to  be  the  same  with  the  ostUriu 
in  the  Romish  church. 

The  sexton  is  generally  appointed  by  the  parson,  but  by  ciutom  be  wf 
be  chosen  by  the  parishioners. 

Where  a  sexton  had  been  appointed  by  the  rector,  and  affidavits  wen 
filed,  showing  a  primd  facie  right  in  the  inhabitants  to  elect,  as  well  u 
counter  affidavits  to  show  that  the  right  was  in  the  rector,  the  Cout 
refused  a  mandamus,  because  the  evidence  was  not  decisive  in  fftvour  of  tbe 
applicants.  It  was  said,  that  there  was  another  mode  of  trying  the  rigk 
by  withholding  the  fees,  or  by  paying  them,  and  bringing  an  action  to  re- 
cover back  the  amount ;  besides,  the  office  was  already  full  by  the  appoiat- 
ment  of  the  rector,  who,  by  the  general  law,  is  the  proper  person  to  nuke 
it,  and  strong  evidence  would  be  necessary  to  disprove  his  authority.  It 
seems  likewise  doubtful  whether  a  quo  warranto  would  He.  (2) 

In  Olive  v.  Ingram  (3)  two  questions  arose :  first,  whether  a  woman  wai 
capable  of  being  chosen  sexton  ;  and,  secondly,  whether  women  could  Tole 
in  the  election.  As  to  the  first,  the  Court  seemed  to  have  no  difficohj 
about  it,  there  having  been  many  cases  where  offices  of  greater  consequence 
had  been  held  by^women^  and  at  that  time  many  women  held  the  office  of 
sexton  in  London.  (4) 

As  to  the  second  point,  though  women  cannot  vote  for  members  of  ptf- 
liament  or  coroners,  yet  the  Court  notwithstanding  held,  that  this  being 
an  office  that  did  not  concern  the  public,  or  the  care  and  inspection  of  tlie 
morals  of  the  parishioners,  there  was  no  reason  to  exclude  women  whoptid 
rates  from  the  privilege  of  voting,  and  no  usage  of  excluding  them  wii 
stated,  which  might  have  altered  the  case.  (5) 

Sextons  are  considered  by  the  common  law  to  have  freeholds  in  thdr 
offices ;  and  therefore,  if  they  be  improperly  removed,  or  for  alleged 


''1)   Fir/e  tit.  Makdamus. 

(2)  Hex  V.  Stoke  Damerel  {MiniMter   and 
Churchwarden*  of),  5  A.  fc  £.  5H4.^ 

(3)  «  Str.  1114. 

(4)  Tlie  authorities  cited  upon  this  point 
were  Spel man's  Glovi.  497. ;  the  case  of 
the  governor  of  a  workhouse,  2  Jjd.  Kaym. 
1014.  ;  the  case  of  the  keeper  of  a  gate- 
house,  S  Keb.32.  4  Inst.  221.  Colt  amd 
Ghoer  t.  Cotentry  and  Lichfield  (  Bishop  of). 
Hob.  148. 


It  may  here  l>e  o1)serTe<1«  that  Ijif 
Parkington  was  returning  officer  for  ■«■* 
bcrs  at  Aylesbury ;  and  the  CoubIhi  • 
Pembroke,  I>orset,  and  MontgooMfy  M 
the  office  of  hereditary  sheriff  of  *i*" 
moreland,  and  exercised  it  in  prmAt  ac- 
ting with  the  judg(*s  oa  the  baacfa  dari^ 
the  assizes  at  Appleby.  I  Inat  S86L  {•> 
in  nnt, 
,     (5)  Ibid. 
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eondact,  a  mandamus  lies  to  restore  them  (1);  for  though  they  may  be  Sbxtow. 
punished,  they  cannot  be  deprived  by  ecclesiastical  censures.  (2) 

In  a  case  where,  after  a  contested  election  for  the  office  of  sexton,  an  ap-  PoMenion  of 
plication  was  made  for  a  mandamus  to  deliver  up  the  keys  of  the  church  church  keys. 
to  the  successful  candidate.  Lord  EUenborough  said,  ^*  Why  did  they  not 
get  a  new  key  ?     The  keys  of  the  church  are  not  like  an  emblem  of  office, 
or  the  like.    If  it  is  likely  to  prevent  any  breach  of  the  peace  we  would 
grant  it ;  but  you  had  better  get  a  new  key."  (3) 

The  office  of  sexton,  like  that  of  parish  clerk,  confers  a  right  of  settle-  Sexton  by  vir- 
ment ;  and  if  the  churchyard  lie  in  two  parishes,  the  sexton  may  gain  a  tue  of  hU  office 
settlement  in  the  parish  in  which  he  resides,  although  no  part  of  the  church  ^^i. 
lies  within  that  parish.    Thus  in  Bex  v.  Liverpool  {Inhabitants  of)  (4)  Lord 
Kenyon  observed,  *'  There  is  no  doubt  but  that  part  of  the  office  of  sexton 
consists  in  digging  graves.     This  is  different  from  that  of  the  sacrist,  which 
b  an  office  scarcely  known  since  the  Reformation,  except  in  some  of  the 
cathedrals,  whose  duty  it  is  to  take  care  of  the  sacred  vestments.     And  it  is 
clear  that  the  office  of  sexton  is  a  public  office,  within  the  meaning  of  stat.  3 
Gul.  &  M.  c.  11.  s.  6.     In  this  case  the  church-yard  lies  in  two  parishes,  and 
the  sexton  gained  a  settlement  in  that  in  which  he  resided." 

The  duty  of  a  sexton  is  to  keep  the  church  clean,  swept,  and   adorned;   Duties  of  sex- 
to open  the  pews ;  to  make  and  fill  up  the  graves,  for  the  dead ;   and  to  ^"* 
provide,  under  the  direction  of  the  churchwardens,  candles  and  necessaries 
beloD^ng  to  the  church;  to  get  the  linen  washed,  &c. ;  to  attend  during 
divine  service ;  to  keep  out  excommunicated  persons ;  and  to  prevent  any 
dbturbance  in  the  church.  (5) 

The  salary  of  a  sexton  is  either  according  to  the  custom  of  each  parish,  Salmry  of  sex- 
or  it  settled  by  the  parish  vestry.  (6)  ***"• 

Where  two  parishes  were  united  after  the  fire  of  London,  and  one  set  of 
officers,  elected  at  a  joint  vestry,  had  served  for  both,  and  the  office  of  sex- 
ton had  been  filled  in  the  same  way  upon  nine  successive  vacancies,  and  the 
salary  had  been  paid  in  equal  proportions  by  both  parishes,  but  afterwards 
one  of  the  parishes  claimed  to  elect  a  separate  sexton,  of  which  they  had 
given  notice  to  the  other ;  in  such  case,  that  other  parish  cannot  maintain 
an  action  for  money  paid  to  the  use  of  the  first  parish  for  their  quota  of  the 
•exton's  salary,  for  this  was  paid  against  their  express  consent  Nor  can 
the  right  of  the  sexton  be  tried  in  such  case  without  his  being  a  party 
thereto ;  nor  can  he  bring  his  action  against  both  parishes  on  a  joint  obli- 
gation, or  against  one  of  them  only  for  the  whole  sum.  (7) 

Provisions  have  been  made  in  the  Church  Building  Statutes  for  the  pro-  ProYisions  for 
tection  of  the  interests  of  sextons  in  those  cases  where  it  is  found  expedient  xxtoos  under 
to  create  new  parishes.     Thus  by  stat.  59  Geo.  3.  c.  134-.  s.  10.,  when  any  inff^Acts. 
parish  shall  he  divided  under  that  act,  or  under  stat  45  Geo.  3.  c  48.,  all  fees,  sut  59  Geo.  s. 
does,  profits,  and  emoluments  belonging  to  the  parish  clerk  or  sexton  respec-  c  134.  s.  la 
tivdy  of  any  such  parish,  which  shall  thereafter  arise   in  any  district  or 
dinalon  of  any  parish  so  divided,  shall  belong  to  and  be  recoverable  by  the 

(1)  Act    t.  KingxeUtf    ( Churchwardeni  (4)  3  T.  R.  118. 

•Ot  9L«v.  18.     IU*M  coat,  I  Vent.  153.  (5)  Shaw,  Parish  Law,  47. 

(2)  Vid€  5  Bae.  Abr.  Mandamu$  (C),  262.  (6)  StokeM  ▼.  Ltwis,  1  T.  R.  2a 
1  Stephens  on  Pailiaraentory  Klcctions,  51 2.  (7)  Ibi«i. 

(3)  Amom,  2  Chitt.  255. 
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StxToy.  clerks  and  sextons  respectively  of  each  division,  to  which  they  shall  Ve 

'  assigned  in  like  manner,  and  afiker  the  same  rate  as  they  were  recoverable  hj 
the  clerk  and  sexton  respectively  of  the  original  parish ;  and  the  Chnrch 
Building  Commissioners  can  mnke  compensation  for  any  loss  of  fees  or  emo- 
luments which  any  clerk  or  sexton  may  sustain  by  reason  of  such  divisioa 


SIMONY.  (1) 


1.  Defined,  p.  1263. 


2.  Simony  by  the  Canon  Law,  pp.  1263 — 1266. 

3.  Simony  generally^  pp.  1267 — 1269. 

Hiffht  of  presenting  to  a  ben^ce  —  Induction  upon  a  timoniaeal  prtMenimeui  eotf  ( 
the  presentee  of  the  Croum.  —  Judgment  of  Lord  Tenterden  in  Dos  d.  Watiov  (Cuui) 
V.  Fletchkr  (Clkrk)  —  Judgment  of  Chief  Justice  De  Greg  in  Bakkkt  t.  Glvb  — 
Grant  of  an  advowson  after  the  church  is  vacant —  Convegance  o^  an  aihatLtam  imjm 
will  be  iUtgal,  if  it  be  to  effect  a  corrupt  contract  —  Agreement  fir  carrging  a  finm 
simoniaeal  contract  into  effect  ^  A  sale  with  an  agreement  to  resign  —  An  agnitmml  to 
present  pendente  lite —  SaU  of  an  advowson  during  the  vaeaneg  of  the  cAmA—  Chr 
rupt  presentation  to  a  benefice  bg  an  usurper  ^^  When  the  derh  who  comes  ta  hg  smssg, 
dies  in  possession  of  the  church  —  Stat.  I  G  ^  M.  clG. -^  Where  a  simomiaeai  esitind 
shall  not  prejudice  —  Lease  bond  fide  made  bg  simomst  good, 

*.  Simony  by  Statute,  p.  1270 — 1276. 

Stat,  BI  Eliz.  c  6,  — Stat,  1  G  ^  M,  c,  16,-^  Stat,  12  Anne,  st,  ii,  c.  12.— AM.  7  (r 8 
Geo,  4.  c.  25.  —  Stat,  9  Geo.  4.  c.  94.  —  Stat.  3^4  Vict.  c.  113.  —  Eccksiastkd  Cvmis 
have  jurisdiction  in  simony  —  Enactments  of  stat.  31  Eliz.   c.  6.  m.  5«  6»  7«  8,  9  |r  ]Q> 

—  Construction  and  (Ejects  of  stat.  31  £/tz.  c,6.  —  Donative  within  stat.  31  £Kc  c€> 

—  Penalties  under  stat,  31  Eliz,  c.  6.  —  Patron  forfeits  double  the  value  efmt  gm^ 
profit  of  the  benefice  —  Simoniacus  liable  to  be  indicted  for  perjurg  —  Computetisn«f 
damages  for  not  signing  a  bond  conditional  for  the  resignation  of  a  living -^^  M 
all  are  principals  —  When  simong  cannot  be  set  up  in  an  action  for  use  and 
or  for  compounded  tithes  —  If  a  presentee  bargain  with  his  patron  to  forbear 
respecting  A  is  clerical  ri»hts^  it  will  be  simony  -LJudgment  of  Lord  EUenbanmgk  in  R0 
V.  Oxford  (Bisiior  of) — Defence  of  occupiers  or  parishioners  against  simomiae^^Di^ 
ability  from  simong  cannot  be  dispensed  with, 

5i  Resignation  Bonds,  pp.  1276 — 1282. 

JFhat  constitutes  an  illegal  bond —  Purchase  of  next  presentation  bg  a  father  for  his  SSU" 
Bond  given  to  a  father  to  secure  an  annuitg  to  his  son  until  he  obtained  a  Seing  ef  i 
certain  value  —  Bond  from  incumbent  to  reside  and  not  to  commit  waste  ^  MsarisfS 
contracts  —  Condition  of  a  bond  may  be  bad  as  to  one  party,  but  good  as  to  etmAn^ 
Bonds  within  stat,  31  Eliz.  c.  6,  s.  8,  —  Stat.  13  Avne,  st.  u.  c.  IS.  —  Pntiytf 
taking  for  any  sum  of  money,  ^.the  next  avoidant —  Stat.  7  &  8  Geo.  4.  c.  S5L«* 
No  presentation  to  any  spiritual offce made  before  April  9.  1827,  shall  heveidonmeo^ 
of  any  agreement  to  resign,  when  another  person  speciaUg  named  shall  ftfriiiii  fvaH^fii^ 
take  the  same — Persons  making  ang  such  agreement  not  subject  to  amg  pematg  om 
therMf-^AH  such  engagements  entered  into  before  April  9.  1 827,  to  be  vatid  amd  i 
tit  law  —  Engagements  tiot  bona  fide  made  with  such  intent  —  If  the  persom  so 
named  be  n(d  presented  to  such  spiritual  office  within  six  m^mAs,  the 
be  void —  Stat.  9  Geo.4.  c.  94 Engagements  between  certain  pawtiss 


(1)  VideXAt.  Adtowsow  —  LAns^FftK-      op  the  Cliegt  —  Quabs  IxrsBtb 
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fat  t/u  rengnatMn  of  any  beuefet,  vpon  notice  or  request,  to  be  valid —  No  presentation 
to  any  spiritual  office  wiU  be  void  by  \reason  of  such  agreement  to  resipn  —  Persons 
makinp  such  agreement  not  to  be  liable  to  penalty  —  Such  pregentations  to  be  valid  — 
Not  to  extend  to  any  engagements,  unless  the  deed  be  deposited  within  two  months  with 
the  registrar  of  the  diocese  or  peculiar  jurisdiction  wherein  the  benefice  is  situated  — 
Deed  to  be  open  to  inspection,  and  a  certified  copy  to  be  admitted  as  evidence  —  Fees  to 
registrar  —  Resignation  to  state  the  engagement,  and  name  of  person  for  whom  maele  — 
Jiesignation  to  be  void,  unless  the  person  be  presented  within  six  months  —  Presentations 
made  £y  the  Crown  excepted —  Stat.  3  &  4  Vict.  c.  1 13.  s.  42.  —  Spiritual  person 
not  to  sett  or  assign  any  right  of  patronage. 


1.  Defined.  Difdto. 

Simony  (1)  is  the  corrupt  presentation  of  any  one  to  an  ecclesiastical 
benefice  for  money,  gift,  or  reward  ;  and  it  may  be  here  observed,  that 
the  words  **  ecclesiastical  benefice"  comprehend  every  ecclesiastical  dignity 
and  promotion. 

In  AStock  V.  Eoffle  (2)  Chief  Justice  De  Grey  observed,  "  Simony  as   Judgment  d 
such  was  unknown  to  the  common  law,  though  I  agree  with  my  brother   2^*  q^"*|^ 
Glyn  that  corrupt  presentation  was.  (3)     But  what  is  or  is  not  simony    gtoeh  ▼.  Eag 
DOW  depends  on  the  statute  of  the  31  Eliz.  c.  6.,  which  did  not  adopt  all  the 
wild  notions  of  the  canon  law ;  but  has  defined  it  to  be  a  corrupt  agreement 
to  present     In  Co.  Entries,  516.,  it  is  expressed  simoniace  et  corrupte ;  but 
the  latter  is  the  legal  and  effective  word." 

t-  Ayliffe  (4) thus  defines  simony: — '* Simony,  according  to  the  canonists, 
is  defined  to  be  a  deliberate  act,  or  a  premeditated  will  and  desire  of  selling 
such  things  as  arc  spiritual,  or  of  any  thing  annexed  unto  spirituals,  by 
giving  something  of  a  temporal  nature  for  the  purchase  thereof;  or,  in  other 
terms,  it  is  defined  to  be  a  commutation  of  a  thing  spiritual,  or  annexed  unto 
spirituals,  by  giving  something  that  is  temporal." 

In  Godolphin  (5)  it  is  stated,  that  **  the  contracts  which  are  commonly 
held  corrupt  and  simoniacal,  may  be  diversified  almost  into  as  many  kinds 
M»  transferences  and  proprietary  negociations  are  capable  of;  but  those 
which  have  been  most  in  practice  (as  appears  by  the  cases  reported  in  the 
law)  have  been  by  way  of  unlawful  purchasing  the  next  advowson,  by 
exchange,  by  resignation,  bonds  by  matrimonial  compacts,  by  contracts 
remote  and  concealed  from  the  presentee,  by  obligations  of  an  indirect 
nature,  and  the  like.' 


»♦ 


2.  Simony  by  the  Canok  Law.  Simont  arr 

Simony,  by  the  canon  law,  is  a  very  grievous  offence ;  and  is  so  much 
the  more  odious,  because,  as  Sir  Edward  Coke  observes  (6),  it  is  ever 
aocompanied  with  perjury ;  for  the  presentee  is  sworn  to  have  committed 
BO  simony. 

From  the  commencement  of  the  Christian  era  simony  has  been  stigma- 
tiied  as  the  greatest  of  offences,  denounced  as  such  by  all  the  memorable 

(1)  Fide  tut  31    Eliz.    c  G.  !  Stephens*  (4)  Parcrgon  Juris  496. 
£edcuastical  Sututes,  447—460.  tii  not,  (5)  Kepertorium,  539. 

(2)  2  Black.  (Sir  W.),  1054.  (G)  3  Innt.  ISO. 

(3)  Burnet's  PmL  CUrc,  2-J. 
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councils  of  the  church,  and  treated  in  the  body  of  the  ctnon  law  ai  a 
crime  in  comparison  of  which  all  other  crimes  sink  into  inaigiiifieanee 
— pro  nihilo  sstimanda  sunt. 

Alexander  II.,  who  occupied  the  papal  chair  in  the  middle  of  the 
eleventh  centur}%  applied  the  provisions  of  the  second  canon  of  the  Coaiml 
of  Chalcedon  to  those  who  trafficked  in  the  purchase  and  sale  of  benefien; 
and  his  epistle  to  the  clergy  and  people  of  Lucca  is  to  be  found  in  the  body 
of  the  canon  law  in  the  Epistles  of  Gratian  ( 1 )  :  —  '<  Si  quis  divinomm 
pneceptorum  et  animarum  salutis  immemor^  beneficium  ecclesic  tniciiia 
cupiditate  ductus  venderc  vel  eq^ere  temerario  ausu  praesumpserit,  aicat  in 
Chalcedonensi  Consilio  definitum  est,  gradus  sui  periculo,  eum  subyaeoe 
decemimus,  nee  ministrare  possit  ecclcsise  quam  pecunia  venalem  fieri 
concupivit." 

Coelestus  II.,  who  was  pope  in  the  twelfth  century^  lays  down  the  lav  in 
these  words: — *' Si  quis  in  ecclesia  onlinationem  vel  promotionem  per 
pecuuiam  acquisiverit,  acquisita  prorsus  careat  dignitate.*'  And  in  the 
Extravagantes  (2)  we  find,  **  Qui  dignitates  ecclesiasticas  simoniacd  acqni- 
siverit ;  illis  sit  ipso  jure  privatus  etin  futurum  inhabilis  ad  eas  et  qoam- 
vis  alias  obtinendas."  . .  •  *<  Qui  quomodolibet  simoniam  commiserit  diodo 
vel  recipiendo  ordines  vel  beneficiorum  prffisentationes  excommanicatas 
habeatur.'* 

The  eighth  article  of  the  third  Council  of  Lateran  forbids  even  the  gift 
or  promise  of  the  next  presentation  to  any  ecclesiastical  benefice.  It  k 
headed  thus:  "Ne  ecclcsiastica  benoficia  alicui  promittantur  anteqvia 
vacent."  And  then  proceeds  to  enact :  **  Nulla  ecclesiastica  ministeria  tea 
ctiam  bencficia,  vel  ecclesiae,*  alicui  tribuantur  seu  promittantur  antequam 
vacent." 

It  is  therefore  clear  that  by  the  canon  law  the  purchase  or  sale  of  the 
reversion  of  a  benefice,  or  a  dignity,  was  simoniacal ;  because,  **  cum  enia 
execranda  simoiiia  sit  episcopatum  vendi,  similiter  cestimandum  de  cetew 
beneficiis,  quae  veluti  membra  et  portiones  qusedam  sunt  episcopatut.'* 

By  an  ordinance  of  Archbishop  Langton  it  was  strictly  forbidden  thit 
any  man  should  resign  his  church,  and  then  accept  the  vicarage  of  the 
same  church  from  his  own  substitute,  because,  in  this  ca»e,  some  unlavfiil 
bargain  may  be  wellsuspected ;  and  '*  if  any  shall  presume  to  do  contrv}' 
hereunto,  the  one  shall  be  deprived  of  his  vicarage,  and  the  other  of  hb 
parsonage.'*  (3) 

It  may  seem  strange,  that  any'one  should  choose  to  be  a  vicar  rather  thin 
rector ;  but  the  cause  may  be  thus  explained :  the  Lateran  Council  under 
Innocent  III.  had  forbidden  the  holding  two  churches,  that  is,  two  rectoriefi 
but  not  two  vicarages,  or  a  rectory  and  a  vicarage.  For  though  the  Litenn 
canon  against  pluralities  had  not  tlien  been  put  in  execution  in  Eagiaad, 
yet  the  clergy  were  apprehensive  it  would  soon  be  done. 

It  was  decreed  by  Archbishop  Wethershead,  that  *^It  shall  not  be  lavfol 
to  any  man  to  transfer  a  church  to  another  in  the  name  of  a  portion  (4^ 
or  take  any  money  or  covenanted  gain  for  the  presentation  of  any  oac; 
and  if  any  should  be  found  guilty  hereof,  by  conviction  or  confessioDt  we  do 


(1)  X.Caiutf  1.  qu.  3.  c.  9. 

(2)  Kztr.  Pauli  il. 

('i)  L>ndwood,  I'rov.  Const  Ang.  107. 


(4)  In  the  name  of  a  poriitm  : 
as  a  |H)rtion  from  a  frtlicr  or 
his  koii  or  grandson. 
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decree,  by  the  king's  authority  (1)  and  our  own^  that  he  shall  for  ever  be   Siuoky  by  the 
deprived  of  the  patronage  (2)  of  that  church."  (3)  Camok  Law. 

By  a  constitution  of  Othobon,  after  reciting  **  we  understand  that  it 
frequendy  bappeneth  that  when  a  presentation  is  to  be  made  to  a  vacant 
churchy  he  who  is  to  be  presented  first  makcth  a  bargain  with  tlie  patron 
for  a  certain  sum  to  be  paid  to  him  yearly  out  of  the  profits  of  the  church, 
and  he  who  hath  made  such  contract  is  presented  to  the  church ;  we,  in- 
lending  to  provide  against  this  act  of  simony  and  detriment  to  the-  church," 
utterljrrevoke  '^  all  pensions  heretofore  imposed  on  parish  churches,  unless 
they  who  have  or  receive  the  same  are  warranted  from  the  beginning  by 
lawful  prescription,  or  special  privilege,  or  other  certain  right."  (4) 

Neither  was  this  canon,  states  Sir  Simon  Degge  (5),  of  better  effect  than 
the  other  as  to  the  making  contracts  void,  which  were  only  determinable  at 
the  common  law,  where  this  canon  could  |not  be  pleaded  in  bar.  But  there 
were  some  general  canons  of  the  [church  of  greater  force,  whereby  a  per- 
son timoniacally  promoted  was  punished  by  deprivation ;  and  a  simoniac  by 
deprivation  and  perpetual  disability,  not  only  as  to  the  church  he  was 
presented  to  upon  a  simoniacal  contract,  but  also  as  to  all  others.  (6) 

By  a  canon  of  Archbishop  Langton  it  was  ordained :  '*  We  do  decree 
that  the  bishop  (7)  shall  take  an  oath  of  him  who  shall  be  presented^ 
that  for  such  presentation  he  neither  promised  (8)  nor  gave  (9)  any  thing 
to  the  person  presenting  him  (10),  nor  made  any  agreement  with  him 
for  the  same,  especially  if  the  presentee  be  probably  suspected  of  the 
same."  (11) 

And  by  canon  40.,  **  to  avoid  the  detestable  sin  of  simony,  because   Canon  40. 
buying  and  selling  of  spiritual  and  ecclesiastical  functions,  offices,  pro-  An  oath 
motions,  dignities,  and  livings  is  execrable  before  God ;  therefore  the  arch-  I^n^titutlcii"^ 
bishop  and  all  and  every  bishop  or  bishops,  or  any  other  person  or  persons  into  benefices. 
having  authority  to  admit,  institute,  collate,  instal,  or  to  confirm  the  election 
of  any  archbishop,  bishop,  or  other  person  or  persons,  to  any  spiritual  or 
ecclesiastical  function,  dignity,  promotion,  title,  office,  jurisdiction,  place, 
or  benefice  with  cure  or  without  cure,  or  to  any  ecclesiastical  living  what- 
soever, shall,  before  every  such  admission,  institution,  collation,  installation 
or  confirmation  of  election,  respectively  minister  to  every  person  hcreafler 
to  he  admitted,  instituted,  collated,  installed,  or  coufinned,  in  or  to  any 
archbishopric,  bishopric,  or  other  spiritual  or  ecclesiastical  function,  dignity. 


( 1 )  f^edo  decree  by  the  kiny**  authority  : — 
TIfte  King  of  England  hax  tU facto  cognisance 
in  cnuaes  of  the  right  of  patronage,  which 
this  constitution  taki'^  notice  of  as  kucIi. 

(2 )  SkaQ/or  ever  bt:  tirprired  of  the  patron^ 
mgez — Which  seems  to  be  intended  during 
his  life,  and  not  to  extend  to  his  heirs  after 
him,  so  M  to  punish  them  fur  their  father's 
or  other  ancestor's  crime. 

Sir  Simon  Ueggc  (P.  C.  by  Ellis  44.) 
Justly  observes,  that  a  canon  is  not  suffi- 
cient to  deprive  a  man  of  his  freehold  or 
inheritance ;  and  that  this  canon  wa.«  never 
put  in  execution. 

(3)  Lyndwotnl,  Prov.  Const.  Ang.  1281. 

(4)  Atlion,  l:}5. 

(5)  P.  1.  c.  5. 


(C)  Ibid. 

(7)  Bishop:  —  Or  other  ordinary  who 
had  power  to  grant  institution. 

(H  )  lie  neither  yromiMcd :  —  By  word  or 
other  stipulation. 

(9)  Nor  gave :  —  Either  by  exchange  or 
recompense,  or  confirmation  of  wluit  had 
been  given  before,  or  by  be<juest,  or  remis- 
sion. 

(10)  To  the  person  preseniing  him:  — And 
if  he  ])romise  anything  to  another,  although 
it  be  not  to  hint  who  had  the  presentation, 
yet  if  it  be  so  that  he  sliall  not  otlicrwius 
have  the  benefice,  this  also  is  simony. 

(11)  Vide  Lyndwood,  rroT.Coust.An«;, 
108,  lOD. 
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promotion,  title,  office,  jurisdiction,  place,  or  benefice  with  cure  or  without 
cure,  or  in  or  to  any  occK^siastical  living  wLatsoevcfy  this  oath,  ia  luanoer 
and  form  following ;  the  same  to  be  taken  by  every  one  whom  it  coDcemeth, 
in  his  own  person,  and  not  by  a  proctor :  — 

**  I,  N.  N.,  do  sw(>ar,  that  I  have  made  no  simoniacal  payment,  coDtnet, 
or  promise,  directly  or  indirectly,  by  myself,  or  by  any  other  to  my  known 
ledge  or  with  my  consent,  to  any  person  or  persons  whatsoever,  for  or  con- 
cerning the  procuring  and  obtaining  of  this  ecclesiastical  dignity,  place, 
preferment,  office,  or  living  [respectively  and  particularly,  naming  tli^  same^ 
whereunto  he  is  to  be  admitted,  instituted,  collated,  installed,  or  confinned], 
nor  will  at  any  time  hereafter  perform  or  satisfy  any  such  kind  of  payment, 
contract,  or  promise,  made  by  any  other  without  my  knowledge  or  coment 
So  help  me  God  through  Jesus  Christ** 

And  this  oath,  whether  interpreted  by  the  plain  tenor  of  it*  or  according 
to  the  language  of  former  oaths,  or  the  notions  of  the  Catholic  Church  con- 
ceming  simony,  is  agunst  all  promises  whatsoever.  (1) 

Therefore,  if  a  person  be  not  within  stat  SI  £liz.  c.  6.  by  promisiiig 
money,  reward,  gift,  profit,  or  benefit,  yet  he  becomes  guilty  of  perjun', 
if  he  take  this  oath  after  any  promise. 

In  JRex  y.  Lewis  (2)  an  information  was  moved  for  against  a  cleigymu. 
for  peijury  at  his  admission  to  a  living,  upon  an  affidavit  that  the  pretco- 
tation  was  simoniacal.  But  the  Court  refused  to  grant  it,  before  he  hid 
been  convicted  of  the  simony. 

A  clerk  can  consistently  and  conscientiously  take  the  oath  against  simony, 
although  he  may  have  given  his  money  towards  the  building  of  the  chuitk 
before  consecration ;  because,  until  a  church  is  consecrated,  it  is  not  ao 
ecclesiastical  living,  or  benefice,  having  cure  of  souls. 

By  stat.  13  Car.  2.  c.  12.  s.4.  "  it  shall  not  be  lawful  for  any  archbisbo}H 
bishop,  vicar-gcncral,  chanccllur,  conmiissary,  or  any  other  spiritual  (tr 
ecclesiastical  judge,  officer,  or  minister,  or  any  other  jierson,  having  or  eier- 
cising  spiritual  or  ecclesiastical  jurisdiction,  to  tender  or  administer  uDto 
any  person  whatsoever  the  oath  usually  called  the  oath  ex  officio,  or  any 
other  oath  whereby  such  person  to  whom  the  same  is  tendered  or  admin- 
istered,  may  be  charged  or  compelh^d  to  confess,  or  accuse,  or  to  purge  bin 
or  herself  of  any  criminal  matter  or  thing,  whereby  he  or  she  may  be 
liable  tu  censure  or  punishment,  any  thing  in  this  statute  or  any  other  la^t 
custom,  or  usage  heretofore  to  the  contrary  hereof  in  any  wise  not»'itb- 
standing." 

Dr.  Watson  (3)  (jueries  whether  the  oath  against  simony  be  not  abolisM 
with  the  oath  ex  officio;  but  there  seems  to  be  no  foundation  for  sucba 
doubt  And  the  contrary  doctrine  is  the  general  practice,  especially!* 
the  makers  of  the  statute  which  repealed  the  oath  ex  officio  do  not 
to  have  had  any  intention  of  interfering  with  the  oath  against  simony. 


(I)  Gibson's  Codes,  802. 


(2)  1  Str.7a 


(S)  P.  154. 
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3.  Simony  generally.  Simokt 

aCNKRALLY. 

The  patronage,  or  the  right  of  presenting  to  a  benefice,  is  a  property  or  Right  of  prc- 
tftate,  capable  of  being  conveyed  in  fee,  for  life,  for  years,  for  any  number  ^*^  **^  * 
of  turns,  or  for  the  next  turn  only,  whilst  the  church  is  full ;  but  when  it  is 
empty,  it  is  incapable  of  being  conveyed  (1),  because  it  is  like  the  rent  of 
an  estate,  become  in  arrear,  which  is  a  chose  in  action,  and  cannot  be 
assigned.  But  the  church  is  full  as  long  as  the  incumbent  is  alive,  and  is 
equally  so  whilst  he  is  in  extremis,  as  in  full  health. 

The  patron,  therefore,  of  a  living  may  be  changed  at  any  time  till  the 
last  moment  of  the  existence  of  an  incumbent,  and  a  new  patron  substi- 
tuted ;  and  neither  the  common  or  statute  law  imposes  any  restriction'  in 
this  respect  on  lay  patrons.  (2) 

Induction  upon  a  simoniacal  presentment  is  void  against  the  presentee  of  Induction  upon 
the  Crown,  who  upon  being  inducted  may  maintain  ejectment  against  the  pr*^°J',nj.,n 
person  simoniacally  presented.  (3)     Thus  in  Doe  d.   Watson  (Clerk)  \\  roid against  the 
Pktcker  {Clerk)  {4f)  Lord  Tenterden  observed,  «  The  lessor  of  the  plaintiff  ^^^^"^^^^ 
had  been  presented,  instituted,  and  inducted.     He  was,  therefore,  put  into   ,   ,  ^ 

corporeal  possession  of  the  church,  with  the  rights  thereto  belonging,  and  Lord  Tenter- 
ejectment  therefore  was  maintainable.     Quare  impedit  is  the  proper  remedy  *J*"  *"  -'^"f  *'• 
where  the  church  is  full ;  but  here  the  church  was  void,  because  the  pre-  ^^  jputeher  ^ 
sentation,  institution,  and  induction  of  Mr.  Fletcher  having  been  made  in  (Clerk), 
consideration  of  the  resignation  bond,  which  was  simoniacal,  were  void  by 
the  Stat.  3J  Eliz.  c.  6.,  and  the  right  for  that  turn  belonged  to  the  king. 
The  church,  therefore,  was  not  full  at  the  time  when  the  lessee  of  the 
plaintiff  was  presented." 

In  Barret  v.  Glubb  (5)  Chief  Justice  de  Grey  observed,  "  An  advowson  Anadvowaon 
is  a  temporal  right,  not  indeed  jus  habendi,  but  jus  disponendi.     The  exer-  ^^i,*^"*^ 
ose  of  that  right  is  by  presentation.     The  right  itself  is  a  valuable  right,  juihnnent  of 
and  therefore  an  advowson  is  held  to  be  assets  in  case  of  lineal  warranty.  (6)  Chief  Justice 
It  is  real  assets  in  the  hands  of  the  heir  (7),  and  the  trustee  or  mortgagee  of  ~^J?^'"^. 
an  advowson  are  bound  to  present  the  clerk  of  the  cestuique  trust  or 
mortgagor.    Thus  far  it  is  a  valuable  right,  and  properly  the  object  of  sale. 

^  But  the  exercise  of  this  right  is  a  public  trust,  and  therefore  ought  to 
be  Toid  of  any  pecuniary  consideration,  either  in  the  patron  or  presentee. 
It  cannot,  it  ought  not,  to  produce  any  profit.  It  is  not  vested  in  guardian 
in  socage,  nor  is  he  accountable  for  any  presentation  made  during  the 
infancy  of  his  ward.  It  is  held  in  Hob.  SQk  that  an  advowson  will  not  pass 
by  the  words  commodities,  emoluments,  profits,  and  advantages.  In  quare 
impedit  the  patron  could,  at  common  law,  recover  no  damages.  In  writ  of 
advowson  he  must  lay  the  explees  in  the  parson." 

{\)    Baker    v.    Rogert,    Cro.    Elix.  789.  (3)  Doe    iL    Waiton,  (Clerk)  v.   Fletcher 

Brvoheabp  t.  Wickkam,  1  I^con.  167.  (  Clerk)^  2  M.  &  li.  iX)6.     8  13.  &  C.  25. 

( S )  Fax\,  ChfMter ( Bi»hop  of  )  ( in  error),  ( 4 )  Ibid. 

1  U.    &    C,   416.       SBligh,  N.    S.    Vn,  (5)  2  IJIack.  (Sir  W.),  1053. 

6  Bing.  1.,  oTemiling  S,  C.  4  D.  &  K.  93.  (6)  Doddr.  2.  23. 

S  B.  &  C  635.  (7)  RobintoHandTompe,  Doni.Proe.173a 
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the  vacanev  of 
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A  grant  of  an  advowson  after  the  church  is  actually  vacant  is  TOtd,  but 
no  lapse  incurs  till  after  induction  to  a  second  benefice.  (1) 

It  has  b(?en  said^  tliat  the  statutes  against  simony  contain  no  esprest  pro- 
visions for  avoiding  sinioniacal  conveyances ;  but  there  can  be  no  doubt 
that  the  conveyance  even  of  an  advowson  in  fee,  which  is  in  itself  perfeedj 
legal,  if  it  be  made  for  the  purpose  of  carrying  a  corrupt  contract  into 
execution,  is  void ;  at  least  as  to  so  much  as  goes  to  effectuate  that  pur- 
pose, and  if  the  sound  part  cannot  be  separated  from  the  bad  part,  it  if 
void  altogether.  (2) 

An  agreement  for  carrying  a  former  simoniacal  contract  into  effect  u  not 
necessarily  also  simoniacal  and  void.  (3) 

A.,  the  incumbent  of  a  living  and  owner  of  the  advowson,  agreed 
with  B.  for  the  sale  of  the  advowson,  and  for  the  immediate  resignation  of 
the  living,  and  accordingly  tendered  his  resignation  to  the  bishop,  who  refnttd 
to  accept  it :  upon  which  another  agreement  was  entered  into  between  the 
sanie  parties,  for  the  sale  of  the  advowson  only,  without  any  contract  for  the 
resignation,  and  at  the  same  time,  by  a  separate  agreement,  A.  granted  i 
lease  of  the  tithes  and  profits  to  B.  for  ninety-nine  years,  if  A.  shonU  lo 
long  live,  under  which  lease  B.  received  the  profits  till  A.*3  death,  and  on  .V< 
death  the  Crown  presented  for  that  turn  only,  by  reason  of  simony.  The 
incumbent  presented  by  the  Crown  died,  whereupon  B.  claimed  the  right  to 
present  It  was  objected  by  A.'s  heir^  that  the  second  contract  for  the  tale  of 
the  advowson,  and  the  lease  of  the  tithes  of  the  same  date,  being  for  the 
purpose  of  carrying  the  former  simoniacal  contract  into  effect,  was  abo 
sinioniacal  and  void :  —  But  it  was  held,  that  whether  the  second  agreemeot 
was  simoniacal  or  not,  the  illegality,  if  any,  extended  to  the  next  presen- 
tation only  ;  and  that,  therefore,  the  Crown  having  presented  for  one  turn,  B. 
had  a  good  title  to  the  advowson,  and  had  a  right  to  present  on  the  preieDt 
vacancy,  (l*) 

A  sale',  with  an  agreement  to  resign,  would  be  simoniacal;  because  the 
church  would  be  full  in  name  and  form  only,  but  vacant  in  substance  and 
reality.  (J)  So  also  an  agreement  to  present  pendente  lite,  where  the 
incuiiibent  was  in  by  usurpation,  is  simoniacal.  (6) 

The  bale  of  an  advowson,  whibt  the  church  is  actually  vacant,  is  oolj 
void  (|uoad  the  fallen  vacancy.  (7)  Such  a  purchase  is  good  for  everj 
purpose,  except  for  presenting  to  the  existing  vacancy,  for  the  statute* 
against  simony  apply  only  to  a  presentation  procured  or  intended  to  be 
l)rocuri'(i.  (8)  The  purchase  of  a  void  turn  is  not  only  void  at  coaunon 
law,  but  simoniacal.  {[)) 


(I)  SalUh'iry  {lihhop  of )  v.  Wtflforttant 
3  IJurr.  ITAil.  M\>ljir*tun  \.  IAhcuIu  {Hi- 
uho/t  i'f),  'J  Wils.  174.  S.  C  nom.  Lin- 
coin  (  Hit/top  vf)  V.  U'oljtrstaHf  1  Black. 
(S.r  V/.). -HO. 

(J)  6>iy  V.  ILslcih,  Ani!)l.  'J^j'S.  Dar* 
ret  V.  (Jlul»h,  2  liiuck.  (Sir  W.),  lOj-'. 

(*;)  (irtrnwntf  v.  Luiilnn  (^Bishop  f>/"),  I 
M:ush.  '_':,'.'.     'i  Taua:.  7-7. 

(  \)    l!ml. 

{.  )  I'uj.  V.  './;«/tr,  2  Ys.  Hi  C.  Q':,Z. 


(G)  Walker  r.Hammaufy,  S^Ler.ll^- 
Skin.  90. 

(7)  LtHColH  (Bishop  of)  r:nVfirdt*,^ 
Burr.  1 -JIO.  1  Dyer,  282.  (b).  J>ifh^' 
Fitch,  I  Brovrnl.  &  Goulds.  1C7.  F.  N-  ^ 
tl:l.  i  r>.  JU-HfuU  V.  LimeoU  {Biakoftf)* ' 
B.  &  C.  IIH. 

(8 )  CrttHwtwl  X.  lumtiou  (Biahop  wf\  ^ 
Taunt.  7-?.^  im{Cierk)v,  EjtUT{Biiyf 
vf\  »J  ibitl.  f[).  Dyer,  12*».  (b).  U»oiM 
{^liihhnpof)  \.iroffw»tan,  3  Burr.  l^K'* 

V'J)  JJuiicr  V.  Uo>/tr$,  Cru.Kiii.  TS9. 
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If  a  man  present  by  usurpation  to  a  benefice^  by  reason  of  any  corrupt  Simoht 
contract,  &c.y  the  presentation  is  void.     But  if  there  be  a  presentation  by 


GENERALLY. 


usurpation,  the  rightful  patron,  and  not  the  Crown,  must  present,  for  other-   Corrupt  prc- 
wi«e  every  rightful  patron  might  lose  his  presentation.  (1)  scntation  to  « 

If  a  clerk,  who  came  in  by  simony,  die  in  possession  of  the  church,  usurper. 
the  Crown  will  not  thereby  lose  its  right  to  present  for  simony,  for  the   When  the  clerk 
statute  makes  the  presentation,  admission,  and  institution  void,  so  that  the   '^ho  comei  in 
church  was  never  full  of  an  incumbent,  and  nullum  tempus  occurrit  regi.  inwn&MonTt 
But  if  the  Grown  suffer  the  patron,  or  any  one  else  to  usurp,  and  present  a  the  church. 
second  derk,  who  is  instituted  and  inducted,  and  who  subsequently  dies 
incumbent,  then  the  Crown  loses  the  presentment;  and  it  seems  if  the  incum- 
bent resign,  or  be  deprived,  the  church  having  once  been  full  (2),  the  Crown 
would  also  lose  the  presentation. 

The  doctrine,  that  the  Crown  might  present  after  death,  because  the 
churchy  notwithstanding  the  institution  and  induction,  remained  void  (3), 
was  considered  hard,  and  especially  that  an  innocent  successor  to  a  simoni- 
acal  iucumbent  should  be  disturbed  in  his  possession  by  the  power  of  the 
Crown ;  and  therefore  stat  1  Gul.&  M.  c.  16.  was  passed,  which,  after  recit-  Stat  i  Gul  & 
ing  it  bad  often  happened,  that  persons  simoniac  or  simoniacally  promoted  7^1^  ^^*  '*'  ^ 
to  benefices  or  ecclesiastical  livings  had  enjoyed  the  benefit  of  such  livings 
many  years,  and  sometimes  all  their  lifetime,  by  reason  of   the  secret 
carriage  of  such  simoniacal  dealing ;  and  that  after  the  death  of  such  simo- 
niac person,  another  person  innocent  of  such  crime,  and  worthy  of  such  pre- 
ferment, being  presented  or  promoted  by  another  patron  innocent  also  of 
that  simoniacal  contract,  had  been  troubled  and  removed  upon  pretence  of 
la^ise  (or  otherwise)  to  the  prejudice  of  the  innocent  patron  in  reversion, 
and  of  his  clerk,  whereby  the  guilty  went  away  with  the  profit  of  his  crime 
and  the  innocent  succeeding  patron  and  his  clerk  were  punished,  contrary  to 
all  reason  and  good  conscience,  enacts  by  section  2.  that,  after  the  death  of  Where  a  simo- 
the  person  so  simoniacally  promoted,  the  offence  or  contract  of  simony  shall,   "J»cal  contract 
neither  by  way  of  title  in  pleading,  or  in  evidence  to  a  jury,  or  otherwise,  judicc. 
be  alleged  or  pleaded  to  the  prejudice  of  any  other  patron  innocent  of 
simony,  or  of  his  clerk  by  him  presented  or  promoted,  upon  pretence  of 
lapse  to  the  Crown,  metropolitan,  or  otherwise,  unless  the  person  simoniuc 
or  simoniacally  presented,  or  his  patron,  have  been  convicted  of  such  offence 
at  the  common  law,  or  by  some  ecclesiastical  court,  in  the  lifetime  of  the 
person  simoniac  or  simoniacally  promoted  or  presented. 

And  by  section  3.  no  lease,  really  and  bond  Jide  made,  by  any  such   Stnt.  i  Gul.  Sc 
person,  simoniac  or  simoniacally  promoted  to  any  deanery,  prebend,  or  par-    ^''  ^•^^'  *:  •^• 
sonage,  or  other  ecclesiastical  benefice  or  dignity,  for  good  and  valuable   fide  made  by 
consideration,  to  any  tenant  or  person  not  being  privy  unto,  or  having  notice  »>moijist  good. 
of,  such  simony,  shall  be  impeached  or  avoided  fur  or  by  reason  of  such 
simony. 

(1)    1    Iiwt.    120.    (n).       W    Ibid.     1513.  (2)   Dcfjgcs  P.  (\  by  Ellis  40.      WVurA- 

mmehfimle  y .  Winchckirr  (  Phhtp  of  \  I  Icb.        wmhr  v.  Wnnhtytt r  (  //i*/<«i/#  nf  ),  1  K.b.  1  (id. 
167.      Godolphii/i  Uci)Citoriiiin,542.  (:J)Il)id.    1  lJro%\»l.  lol. 
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Statuts.  * 


Principal  sta- 
tutes rcluting 
to  simony. 

EoclcsUstical 
Courts  have 
juriidietioii  in 
simony. 


SUt.f)l  Kill. 
c.  (>.  s.  5» 
Tlie  ]>cna1ty  for 
presenting;  to  a 
beneficfif  or  for 
being  presented 
for  reward. 


4.  Simony  by  Statute.  (1) 

Simony  was  not  an  offence  punishable  in  a  criminal  way  at  the  com- 
mon law  (2),  it  being  thought  sufficient  to  leave  the  clerk  to  ecclesiai- 
tical  censures.  But  as  these  did  not  affect  the  simoniacal  patron,  nor 
were  efficacious  enough  to  repel  the  notorious  practice  of  the  thiaib 
divers  acts  of  parliament  have  been  made  to  restrain  it  by  meant  of  dfil 
forfeitures. 

The  principal  statutes  relating  to  simony  are  stat.  31  Eliz.  c.  6.  (S),  ML 
1  Gul.  &  M.  c.  16.  (4'),  Stat.  12  Anno,st  ii.  c.  12.  (5),  stat  7  &  8  Geo.  4^ 
c  25.  (6),  Stat  9  Geo.  4.  c.  94.  (7),  and  stat  3  &  4  Vict  c.  113.  (8) 

By  these  statutes,  however,  the  ancient  ecclesiastical  lawsagainatsiiDoiiT, 
and  the  power  of  the  Ecclesiastical  Court  in  the  execution  of  those  Uw%  lo 
far  from  being  superseded  or  abrogated,  are  thereby  expressly  confirmed  (9); 
and.  therefore,  the  Ecclesiastical  Court  can  proceed  against  a  simonist(lO) 
pro  salute  animce,  and  upon  examination  and  evidence  deprive  him  lor  tfcit 
cause,  although  he  was  not  privy  to  the  contract,  because  there  are  m 
accessories  in  simony.  (11) 

By  stat  31  Eliz.  c  6.  s.  5.,  if  any  person,  or  body  politic  and  eoqw* 
rate^  for  any  sum  of  money,  reward,  g\(t,  profit,  or  benefit,  directly,  or 
indirectly,  or  for  or  by  reason  of  any  promise,  agreement,  grant,  bold, 
covenant,  or  other  assurances,  of  or  for  any  sum  of  money >  rrwanl 
gift,  profit,  or  benefit  whatsoever,  directly  or  indirectly  present  or  coUite 
any  person  to  any  benefice  with  euro  of  souls,  dignity,  prebend,  or  Kviaj; 
ecclesiastical,  or  give  or  bestow  the  same,  for  or  in  respect  of  any  sack 
corrupt  cause  or  consideration  —  every  such  presentation,  collation,  giftf 
and  bestowing,  and  every  admission^  institution,  investiture,  and  iDdu- 


(I)  nJe  tit.  Resignation  Bonds,  jtnst, 
1276. 

('.')  Adams  v.  Lambert^  Moore  (Sir  F.), 
G54. 

(3)  Vitte  StcpluMis*  Ecclesitistical  Sta- 
tutes, 4  17 — 4^*0.  in  not, 

H)  Ibid.  633.;  ante,  I2G9. 

(5)  Ibid.  7](). 

(G)  Ibid.  in5M. 

(7)  ibid.  MOO. 

(8)  Ibid.  2110. 

(9)  (nbson**  Codex,  801. 

( 10)  JJMe  V.  Muttrrr,  l\  Phil.  171. 

(II)  Watson's  CI iT^iy man's  I^w,  43. 
Simony,  on  the  pnrt  of  a  ]>ri'svntcc  to  n 

living;,  bving  in  law  a  very  otlioiis  ofTcncc, 
and  the  ctmsequvnccs  of  conviction  thereof 
highly  pinal,  the  l.iw,  cv^n  if  a  simoniacal 
a;;reenient  I>e estabi i<>hc(i,  rcfjuire^  the  strict- 
est proof  of  the  pre>cntei»*s  privity  thereto 
before  induction,  or  of  his  confirmation 
thereof  after ;  m>.  in  j.n mf  ih jt  ;i  clerk  is 
simoniuce  proniutuv.  a  cmrtijit  .-lirrcenieiit 
must  be  no  less  conclu<»i%ely  ^!lofl■n.  In  a 
cniDinol  suit  against  a  clerk  for  simony  and 


for  b/ing  simoniacally  promoted,  the  Covt 
holding,  1st.  that  neither  hiii  privity  tih  M* 
cordirmation  of,  any  &imuniac«l  cootnct  *•* 
))ruved  ;  2dly,  that  no  crimiiul  contract  vm 
established,  dismissed  him  from  the  «■>!• 
and  condenine<l  the  promoters  in  coiti ;  h^ 
it  seems,  that  when  a  clerk  is  siicouK* 
promotiis  without  his  privity  or  ftub^v^'O' 
contirmation,  the  Eccletia^tcal  Court  ctf- 
not  proceed  to  a  sentence  of  depriTaiiuo  iai 
criminal  suit.  If'/iith  v.  Ileste  \,Cttr^U  ^ 
IIa?f:.«59, 

QMirre,  Whether  act*  subfequent  to  io- 
duction  in  coofirmation  of  a  umooixal 
a'zreement,  made   without   the  knovlrdrf 

■  L' 

of  the  presentee,  amount  to  MoitNiT  OD  hi 
part  ?      Ibid.  690, 

It  may  be  here  olyserred,  that  in  limory 
the  improbability  of  evidence  i^  net  vi^' 
cient  to  discredit  a  wilncu  of  f(Ool  p^ 
neral  character,  speaking  6rraly  an  J  ^^ 
lemnly,  ui'.Iess  such  improhahility  ■tto;::? 
alinf)«t  to  absolute  incredibility,  anu  l-c  ■'' 
capable  of  explanation.  Fkr  ^ir  J^^'^ 
NichiOl,  ibid.  "^O*). 
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lion  thereupon,  will  be  utterly  void,  frustrate,  and  of  none  effect  in  law.   Simony  it 

And  the  qtieen  can  present,  collate  unto,  or  give  or  bestow  every  such    ' 

benefice,  dignity,  prebend,  and  living  ecclesiastical,  for  that  one  time  or 
tnnf  only ;  and  every  person,  or  bodies  politic  and  corporate,  that  give  or 
take  any  such  sum  of  money,  reward,  gift,  or  benefit,  directly  or  indirectly, 
BT  that  take  or  make  any  such  promise,  grant,  bond,  covenant,  or  other 
issnnmee,  will  forfeit  the  double  value  of  one  year's  profit  of  every  such 
benefice,  dignity,  prebend,  and  living  ecclesiastical ;  and  the  person  so 
cormptly  taking,  procuring,  seeking,  or  accepting  any  such  benefice,  dig- 
nity, prebend,  or  living,  will  thereupon  and  from  thenceforth  be  adjudged 
a  disabled  person  in  law  to  have  or  enjoy  the  same  benefice,  dignity, 
prebend,  or  living  ecclesiastical. 

By  sect.  6.,  if  any  person  for  any  sum  of  money,  reward,  gift,  profit,   sttt  si  Ells. 
Mr  commodity  whatsoever,  directly  or  indirectly,  other  than  for  usual  and  «•  6-  «•  6— lO- 
lawful  fees,  or  for  or  by  reason  of  any  promise,  agreement,  grant,  covenant,   5?^^^ 
bond,  or  other  assurance,  of  or  for  any  sum  of  money,  reward,  gift,  profit,   f^,  prcnenung 
or  benefit  whatsoever,  directly  or  indirectly,  admit,  institute,  instal,  induct,   or  coUating,  or 
Invest,  or  place  any  person  in  or  to  any  benefice  with  cure  of  souls,  dig-  ^l^^^  ^'^ 
fdtj,  prebend,  or  other  living  ecclesiastical  —  every  such  person  so  offend-  benefice  with 
ing  will  forfeit  and  lose  the  double  value  of  one  year  s  profit  of  ever}-  such  ^"^  ^'  "*" 
benefice,  dignity,  prebend,  and  living  ecclesiastical ;  and  immediately  from 
ftnd  after  the  investing,  installation,  or  induction  thereof  had,  the  same 
benefice*  dignity,  prebend,  and  livings  ecclesiastical  will  be  oftsoons  merely 
roid ;  and  the  patron  or  person  to  whom  the  advowson,  gift,  presentation, 
or  collation  by  law  appertains,  can  present  or  collate  unto,  give,  and  dispose 
of  the  same  benefice,  dignity,  prebend,  or  living  ecclesiastical,  as  if  the 
puty  so  admitted,  instituted,  installed,  invested,  inducted,  or  placed,  had 
been  or  were  naturally  dead. 

By  sect  7.,  no  title  to  confer  or  present  by  lapse  can  accrue  upon  any    Scct  7. 
rmdanoe  mentioned  in  the  act,  but  after  six  months  next  after  notice  given    No  title  tocon- 
of  such  voidancc,  by  the  ordinar}'  to  the  patron.  ^^^  ^er  six 

By  sect.  8.,  if  the  incumbent  of  any  benefice  with  cure  of  souls,  corruptly   months'  notic*. 
resign  or  exchange  the  same,  or  corruptly  take  for  or  in  respect  of  the    Sect  8. 
resigning  or  exchanging  of  the  same,  directly  or  indirectly,  any  pension,  '^"rosMrnT 

lom  of  money  or  benefit  whatsoever,  the  giver  and  the  taker  of  any  such   inj;  or  cxchang- 
pension,  sum  of  money,  or  other  benefit  corruptly,  will  lose  double  the   ingofabene- 
valne  of  the  sum  so  given,  taken,  or  had;  tlic  one  moiety  as  well  thereof  of  souls, 
■s  of  the  forfeiture  of  double  value  of  one  ycar*s  profit  before  mentioned 
to  be  to  the  queen,  and  the  other  moiety  to  him  or  them  that  will  sue  for 
the  same,  by  action  of  debt,  bill,  or  information,  in  any  of  her  majesty's 
courts  of  record,  in  which  no  essoin,  protection,  or  wager  of  law  or  privilege 
shall  be  admitted  or  allowed. 

By  sect  9.,  nothing  in  the  act  is  in  any  wise  to  extend  to  take  away  or   Sect  9. 
restrain  any  punishment,  pain,  or  penalty  limited,  prescribed,  or  instituted   Pcn*l*"«  >»>• 
by  the  laws  ecclesiastical,  for  any  of  the  offences  in  the  act  mentioned.  ecclesiasticnl* 

By  sect.  10.,  if  any  person  receive  or  take  any  money,  fee,  reward,  or  1a^  *re  not 
any  other  profit,  directly  or  indirectly,  or  take  any  promise,  agreement,   iSflJ JtuJI  ^'^ 
covenant,  bond,  or  other  assurance,  to  receive  or  have  any  money,  fee,   Sectia 
reward,  or  any  other  profit,  directly  or  indirectly,  all  ordinary  and  lawful  The  pcailtyfe 
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Si. MONT  07         fees  only  excepted,  for  or  to  procure  the  ordaining  or  making  of  any 

*  '■■*^*"'-   minister,  or  giving  any  orders,  or  licence  to  preach ;  every  persoif  so  offend- 

f:lvin;r(>rtuk;ns  ing  will  for  every  such  offence  forfeit  the  sum  of  40/.  ;  and  the  party  fo 
•ii  rouviuls  to  corruptly  ordained  or  made  minister,  or  takinc  orders,  will  forfeit  the  »uraof 
or  to  give  10/. ;  and  if,  at  any  time  within  seven  years  next  alter  such  corrupt  entering 

Ikvtuu  to  into  the  ministr)',  or  receiving  of  orders,  he  accept  or  take  any  benefice, 

'"^"^'^^  *  living,  or  promotion  ecclesiastical,  that  then  immediately  from  and  after  tiie 

induction,  investing,  or  installation  thereof  or  theA:uuto  had,  the  same 
benefice,  living,  or  promotion  ecclesiastical  will  be  eftsoons  merely  void; 
and  the  patron  or  person  to  whom  the  advowson,  gift,  presentatioa  or 
collation  appertains,  can  present  or  collate  unto,  give,  and  dispose  of  the 
same  benefice,  living,  or  promotion  ecclesiastical  in  such  sort,  to  all  inteoti 
and  purposes,  as  if  the  party  so  inducted,  invested,  or  installed  had  been 
^Vllo  sliall  have  or  were  naturally  dead  :  the  one  moiety  of  all  which  forfeitures  will  bebng 
the  lorfcl lures,    jq  ^\^q  queen,  and  the  other  moiety  to  hiin  that  will  sue  for  the  same,  br 

and  by  vihat  .  il  .  t      ,  ...      ,  .  .    -  . 

iiica»&.  action  of  debt,  bill,  plaint,  or  information. 

Construction  Stat.  SI  Eliz.  c.  6.  is  a  penal  statute,  and  consequently  must  be  constned 

«nJ  objects  of    jitrictly,  and  cannot  be  extended  by  a  supposed  equity. 

^'*qI  This  statute  is  the  best  exposition  of  what  is  or  is  not  simony,  and 

which  is  not  privative  of  the  jurisdiction  of  the  church ;  but,  as  Bishop 
Wake  calls  it,  cumulative,  leaving  the  church  all  the  authority  it  kid 
before.  The  statute  renders  what  was  before  voidable  void,  enacting  pen- 
alties on  certain  acts,  and  making  the  presentation,  admission,  institotioo, 
and  induction  void,  instead  of  being  voidable  by  deprivation  as  they  wen 
before  the  statute  (1);  the  intent  of  which  was  to  eradicate  all  manotf 
of  simonies  (2),  to  make  presentations  spontaneous,  to  inflict  punisbineBt 
upon  the  patron  as  the  author  of  the  corruption  by  the  loss  of  his  presen- 
tation, and  upon  the  incumbent  who  comes  in  by  such  a  corrupt  pttroo, 
and  corruptly  takes  the  benefice  by  the  loss  of  his  incumbency  (3),  ud 
disabling  him  from  ever  again  enjoying  the  same  benefice  for  which  the 
contract  was  made,  (t) 

Tiie  taking  or  giving  above  the  iisucil  fees  is,  under  stat.  3J  Elii-  e.& 
s.  G.,  as  dangerous  to  the  clerk  as  to  the  officer,  for  the  church  will  be 
void,  so  that  the  patron  that  has  t\w.  riglit  to  present  can  present  again; 
and  the  usurper  and  ofliiH^r  wlio  takes  more  than  his  fees,  forfeits  donUe 
t!;i?  value  of  the  profits  of  the  benefice  for  a  year  according  to  its  actnil 
value.  But  in  this  clause  no  disability  rests  upon  the  incumbent,  but  that 
he  may,  by  the  true  patron,  be  presented  ai^aiii,  nor  does  lapse  incur  till 
after  six  months'  notice  from  the  bishop.  (5)  It  is  not  that  the  charch 
hhall  be  ipso  facto  void,  or  that  the  institution  shall  be  void,  but  that  itih^l 
be  *'  eftsoons  "  void,  and  that  tlie  patron  shall  present,  as  if  the  person  vere 
naturally  dead.  It  therefore  srcms  th::t  if  tlie  church  be  full  by  the  in- 
stitution and  inductitm,  doubts  niav  arii^e  whether  the  church  willberdd 
ipso  facto,  or  whether  it  must  be  avoided  by  an  ecclesiastical  sentcuce  of 

(1)   1  In^t.  120.  (a).    Winchromhc.  y.lVin.  (.;)  Ilutchh.^un't  {Dr.")  cnKA2Qo.\^ 

ch'Mttr   (Ifinhnpof),    ilo»).  I'JT.       ll'hiflsnrM  <•!>  (Jrjjrc^f    L^toth  x.    Putter,   tr»  J«» 

v>»t\  .5  Co.  l()i».      Jitirrtt  V.  (iluhh,  'J  Ulack.  55.?.  3  I:inl'i.j4. 

(Sir  W.\  lojo.  (o;  Dcggc's  P.  C.  by  E:iis,5]. 

{^2)  Kitchin  v.  OJctrt,  Lane,  J  00. 


SIMONY. 


1278 


deprivation.    But  it  Gcems,  that  the  patron  may  present  immediately  with-  ^^imont  bt 
out  any  sentence  ecclesiastical.  (1)  rsTviE. 


Donatives  are  said  not  to  be  within  the  words  of  the  statute,  but  they    Donative 
are  within  its  object  and  meaning  :  thus,  an  agreement  to  pay  20/.  for  one  Z}y"^  *J?^'  ^^ 
of  the  royal  donatives  is  simony.  (2) 

It  seeins^that,  under  stat.  SI  Eliz.  c.  6.,  the  proportion  of  double  value  is   Pkkalties  um. 
incurred  by  the  corrupt  contract  only,  but  the  presentation  is  not  forfeited   ^*'*  ^^  ^  ^^ 
to  the  crown,  unless  the  clerk  be  de  facto  presented,  or  collated  upon  such 
contract;  but  if  the  presentation  have  been  made,  it  has  been  held  to  be 
▼Old,  although  the  clerk  presented  be  not  privy  to  the  simony.  (3) 

So  there  may  be  simony,  and  neither  clerk  or  patron  privy  to  it,  and 
yet  the  turn  is  given  to  the  Queen  by  stat.  31  Eliz.  c.  6.  (4)  But  in  such 
a  case  the  clerk  is  not  liable  to  any  forfeiture,  nor  within  the  clause  of  dis- 
ability in  the  statute  (o),  except  so  far  as  it  goes  to  prevent  him  from  being 
presented  to  the  same  benefice  again,  being  only  disabled  quoad  banc  eccle- 
»iam  (6) ;  and  the  Queen,  even  coming  in  by  her  title  by  the  simony,  cannot 
present  him.  (7) 

So,  also,  if  money  be  given  by  a  clerk  to  present  him  to  a  benefice, 
although  the  money  be  not  paid  to  the  patron,  who  has  no  knowledge  of  it, 
jet  the  incumbent  will  be  deprived,  and  the  patron  lose  his  turn.  (8)  So 
where  an  incumbent  makes  an  agreement  with  the  wife  or  friend  of  the 
patron,  who  is  personally  ignorant  of  the  transaction,  yet  if  a  presentation 
be  made  upon  that  agreement  it  is  simoniacal  and  void.  (9) 

But  if  the  clerk  be  neither  party  nor  privy  to  the  contract,  and  neither 
takes  Dor  accepts  the  benefice  upon  the  corrupt  contract,  he  is  not  disabled 
from  enjoying  the  same  under  a  new  presentation  from  the  king,  as  though 
the  presentation,  admission,  and  induction  arc  all  void  within  the  letter^ 
jet  they  are  not  within  the  clause  of  disability  of  the  statute.  (10) 

And  this  agrees  with  the  canon  law :  Aliquis  est  in  prelatum  alicujus 
ecclesiae  electus  per  simoniam  eo  tamen  ignorante  nee  ratum  habente  ;  talis 
electio  propterea  reprobata  est,  qusritur  utrum  episcopus,  cum  illo  poterit 
dispensarc  ut  iterum  ad  eandem  prelaturam  elegatur.  Ilespondetur,  quod 
episcopus  ilia  vice  cum  illo  dispensarc .  non  potest,  sed  cum  illo  qui  igno- 
ranter  simplex  beneficium  per  simoniam  est  adeptus  post  liberam  resig- 
nationem  potest  episcopus  dispensarc.  (11) 

As  to  the  punishment  of  the  patron,  whether  he  is  an  usurper  or  other  Patron  forfeits 
corrupt  contractor,  or  person  corruptly  taking,  procuring,  or  accepting  the  *'""*^'*''  *'*« 
beDcfice»  he  forfeits  the  double  value  of  one  year's  profit  of  the  benefice  vcar^  profit  of 
which  is  to  be  accounted  according  to  the  true  value,  as  the  same  may  be  tl^^'  benefice. 


(1)  nv/efl  Inst.  154. 
(•J)    liawtUrok  v.    MackaUert    Cro.    Car. 
331. 

(3)  Depgc's  P.  C.  by  Ellis  49.  Go- 
dolphtn*s  Itcpertoriuni,  54*2.  Baker  v. 
Rngtrs,  Cro.  Kliz,  7H8.  Rex  v.  Norwich 
{liitkopof),  Cro.  Jac.  VyH',.  liwith  v.  7^;/- 
liT,  ibid.  53:J.  Fox  v.  Chester  (  Bishop  of), 
!2  B.  &  C.  G50,     r,  Ilinj,'.  1. 

(4)  Deggc'sP.C.  by  Ellis  50. 

(5)  3  Inst.  1.'4. 

(<;;  Booth  V.  Potter,  Cro.  Jac.  533. 


(7)  1  Inst.  liO.  (a). 

(8)  Boyer  (Sir  »'.)  v.  //ly/i  Commitsion 
Court,  'J  IJulst.  18'J. 

(l>)  Bex  Y.  l^'orwich  {BUhop  of),  ('ro. 
J::c.  385.  Calvrrt  v.  Kitchin,  I^ane,  7:i. 
Bifrfe  V.  Manning,  Cro.  Car.  420*. 

(10)  Dcgge's  P.  C.  by  Ellis  4H— 50. 
3  Inst.  154.  HHtchin$ons{Dr.)  cjse,  IJ  Co. 
101  ;     sed  vide    H'hUh  v.   JIts$e,   3  II;M'tr 

(11)  St.  Gregory's  l)ccrjtn!s lib.  l.lit.  7, 
c.5y.  iMO. 
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Smoyr  sir 

SrATUTE. 


Simoniacus 
liable  to  be  in- 
dicted fur  per- 
jury. 


Computation 
oT  damages  for 
not  signing;  a 
bond  condi- 
tioned for  the 
resignation  of 
a  liring. 


In  simony  all 
are  principals. 


When  simony 
cannot  be  set 
up  in  an  action 
for  iiKc  and  oc- 
cupation, or  for 
com|)oundcd 
tithes. 


demised,  and  be  tried  by  a  jury,  but  not  according  to  the  old  valoatiou 
and  taxations  of  the  church  in  the  king's  books  and  First  Fruits  Office  (I); 
and  it  has  been  said,  that  this  double  value  is  also  forfeited  when  a  simo- 
niacal  contract  is  made  by  a  clerk  or  other  person,  even  if  the  patron  after- 
wards present  the  clerk  gratis.  (2)  The  forfeitures  must  be  sued  Aw  iji 
the  Courts  of  Chancery,  King's  Bench,  Common  Pleas,  or  Exchequer,  lod 
not  in  any  inferior  Court  of  Record.  (3) 

In  addition  to  these  forfeitures  and  disabilities,  the  simoniacus  is  alio 
liable  to  be  indicted  and  punishctl,  as  in  other  cases  of  perjury.  How- 
ever, where  an  information  was  moved  for  against  a  clergyman  for  penury, 
at  his  admission  to  a  living,  on  an  affidavit  that  the  prescntatioo  wai 
simoniacal,  the  Court  refused  to  grant  it,  until  he  had  been  convicted  of  the 
simony.  (4) 

In  Sondes  (Lord)  v.  Fletcher  (5)  it  was  held,  that  where  a  bond  wai 
conditioned  for  the  resignation  of  a  living,  which  the  defendant  whei 
requested  had  refused  to  sign,  it  was  held,  that  being  a  wrong  doer,  the 
jury  were  not  bound  in  assessing  the  damages,  to  confine  themselves  to  the 
diminution  of  the  value  of  the  advowson  to  the  plaintiff*  by  the  defendants 
life  interest,  nor  in  estimating  the  annual  proceeds  to  deduct  the  ennue's 
stipend. 

In  simony  all  are  principals  (6) ;  every  person  as  well  as  the  Crown  mij 
take  advantage  of  simony ;  and  therefore,  if  parson,  vicar,  or  other  dignified 
person  bring  an  action  for  tithes,  &c.  the  defendant  may  avoid  the  aetioo. 
by  proving  that  the  plaintiff  obtained  his  presentation  by  a  simoniacal  eoo« 
tract ;  or  in  an  action  for  treble  damages,  the  defendant  may  set  np  the 
simony  of  the  plaintiff  as  a  defence.  (7)  But  an  action  cannot  be  hi- 
taincd  for  the  tithes  and  profits  which  a  simoniacal  incumbent  may  have 
received.  (8) 

In  an  action  for  use  and  occupation  by  an  incumbent  against  a  tenaotof 
the  glebe  lands,  who  had  paid  him  rent,  the  defendant  was  not  permitted  to 
give  evidence  of  a  simoniacal  presentation  of  the  plaintiff*,  in  order  to 
avoid  his  title;  because,  as  observed  by  Lord  Kenyon  in  Coftke  {Clerk) v, 
IjO,rlei/  (9),  '*  in  an  action  for  use  and  occupation  it  ought  nut  to  he  per- 
mitted tu  a  tenant  who  occupies  land  by  the  licence  of  another,  to  call  upon 
that  other  to  show  the  title  under  which  he  let  the  land. " 

A  parishioner  who  has  compounded  with  the  parson  one  year  fur  ki-i 
tithes^  and  has  not  determined  the  composition,  cannot  set  up  as  a  defence 
to  an  action  for  the  next  year  s  composition  money,  that  the  plaintiff  i-« 
simoniacus  (10),  because  the  defendant  has  enjoyed  the  consideration,  and 
iiad  tile  full  benefit  on  his  side  of  the  contract^  and  the  plaintiff  is  tberefoff 
in  like  manner  entitled  to  claim  tiic  benefit  of  his  bargain. 


ri)  3  Inst.  1.51.      r.  N.  B.17C. 

(\i)  Kit  chin  V.  Oiirrrt,  Lane,  la".. 

( :J )    (Jrr'.'orie'f  r«**,  0  Co.  tiO. 

(4)   lirT  V.   Afttij.,  1  Str.  TO.       Phillijn 
cti$f.  Sill.  170. 

(.>)  5  IJ.&  A.  8.*}5. ;  *id  title  S.  C.  3  I'ing. 
5lJH.  in  vrror. 

{('))  liakrr  V.  Htujcr»y  Cro.  Eliz.  7b0.      3 
InsL  1j4. 


(  7  >  IVinckco'hbt  v.  ffimchettfr  (  Bukiff  ^ 
Iloh.  168. 

(S  )  1  Inst.  1  LU  (a).  inncheom/nT,  Wltrhn- 
ttr  (  Iii*fi  p  nf  ».  I  lub.  1 6S.  AiV«V  ^-  ■""'• 
unrfh,  Cro.  Kliz.  r,i2,  liotcfe  (Sir  J.)  *• 
U'riff/t',  Marih,  SA. 

( !» )  .;  T.  K.  1. 

( 10)  nroitksby  (CVtrA)  r.  fTatti^C  Twe!- 
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In  Nex  V.  Oxford  {Bishop  of)(\)  it  appeared  that  a  chapel  in  the  town-   Simonv  by 
ship  of  P,  was  endowed  in  1428,  by  a  deed  executed  by  the  then  impro- 


priator of  the  rectory,  the  then  vicar,  and  the  inhabitants  of  the  township,   If  a  presentee 
■nd  confirmed  by  the  diocesan ;  whereby,  in  consideration  of  a  yearly  pay-  hU  pouoTto 
ment  to  the  vicar,  it  was  provided  that  the  curate  of  the  chapel  should   forbear  any 
receive  all  the  tithes  due  to  the  vicar  from  the  inhabitants,  and  shoulH   JV**  respecting 
be  appointed  by  them ;  under  which  deed  they  continued  to  exercise  the  righu  it  will 
power  of  appointment  and  presentation.     In  1797,  an  act  passed  for  in-  berimony. 
closing  open  lands  in  the  township,  in  which  it  was  recited,  as  if  a  matter  of 
doubt,  whether  the  curate  was  entitled  to  the  small  tithes,  or  to  a  modus 
in  lieu  of  tithes,  the  decision  of  which  was  left  untouched  by  the  act.     In 
1801,  upon  a  vacancy,  the  inhabitants  appointed  and  presented  a  curate, 
upon  an  agreement  signed  by  him  and  the  principal  inhabitants,  wherein 
they  stated  that  he  was  appointed  to  the  curacy,  &c.  and  to  the  money 
payment  of  40/.  8«.  2d,  aniiuall}',  payable  out  of  the  lands  and  heredita- 
ments in  P.,  in  the  right  of  the  curacy,  together  with  surplice  fees  and 
mil  other  profits,  privileges,  and  appurtenances  to  the  same  belonging  and  of 
right  payable ;  that  the  inhabitants,  considering  that  sum  not  sufficient  for 
the  proper  support  of  the  curate,  had  voluntarily  agreed  with  him  to  pay  a 
further  annual  sum  of  29/.  11«.  lOe/.,  with  a  proviso  that  **  it  shall  not  in  any 
respect  alter  the  money  payment  of  40/.  8«.  2c/.  wherewith  the  said  lands 
are  and  have  been,  time  immemorial,  charged  in  right  of  the  said  church : " 
—  Upon  these   facts   Lord  Ellenborough  observed,   "In  construing  this  judgment  of 
agreement^  whether  it  be  simoniacal  or  not,  I  shall  look  only  at  the  agree-  Lord  Ellen- 
nicnt  itself  and  the  act  of  parliament,  which  states  the  doubt  whether  the  ^^Q^f^""  *" 
curate  be  entitled  to  take  the  small  tithes  in  kind,  or  to  a  modus.     This  {Bithop  afy 
doubt  is  stated  in  an  act  of  parliament  which  passed  four  years  before  the 
election ;  and  yet,  when  the  inhabitants  come  to  elect  a  curate,  they  make 
a  stipulation  with  one  of  the  candidates  that  he  shall  sign  an  agreement, 
whereby  he  admits  that  40/.  85.  2(/.  is  the  immemorial  money  payment  to 
the  curate  out  of  the  lands  of  the  township.     He  was  therefore  intended  to 
be  estopped  by  his  own  agreement  from  insisting  upon  the  right  of  the 
curate  to  the  small  tithes,  and  to  furnish  evidence  against  the  right,  to  be 
preserved,  probably  in  the  parish  chest     This,  I  am  clearly  of  opinion,  was 
simoniacal.     If  a  presentee  do  but  bargain  with  his  patron  to  forbear  any 
suit,  for  the  purpose  of  trying,  by  due  course  of  law,  whether  or  not  he  be 
entitled  to  small  tithes,  that  is  an  agreement  for  a  benefit  within  the  statute 
91  Eliz.  c.  G.,  and  amounts  to  simony." 

Notwithstanding  there  is  no  remedy  for  the  tithes  which  a  simoniacal  in-    Defence  of  00- 

cumbent  has  actually  received,  yet  in  an  action  for  treble  damages  the  occu-  «"P»«"  »' 

"  •'  -  *.    •        .  parishioners 

piers  may  plead  that  the  plaintiff  was  no  parson,  because  of  the  simony ;  .gaingt 

or  the  parishioners  may  deny  their  tithes,  and  allege  in  the  Spiritual  Court,  «iinoniac. 
that  he  came  in  by  simony.  (2) 

The  king  cannot  dispense  with  the  disability  occasioned  by  simony  by   Disability  from 
non  obstante,  for  in  this  law  the  king's  subjects  have  an  interest,  and  there-  ""»ony  ^^^ 
fore   the  king  cannot  dispense  therewith  no  more  than  with  the  common   ^^tli. 
law.  (3) 

(1)7  East.  flOO.     3  Smith,  570.  (3)  3  In*t.  J53.   1  Ibid.  120.  (a>   Winrh^ 

(2)  I  Inst.  I'iO.  (a).      StmkcUy  v.  Butlcn       comhe  v.  ff'inchrtter  {Diihop  of).  Hob.  165. 
Hob.  ICS. 


J276 


SIMONY. 


SlMOKT  BY 

Statute. 


So  it  has  been  hclH,  that  the  incumbent  who  is  once  presented,  admitted, 
and  instituted  upon  a  simoniacal  contract,  is  a  person  disabled  to  hold  that 
benefice,  although  he  obtain  a  presentation  de  novo  from  the  king,  for  the 
statute  has  disabled  him  (1) :  —  in  fact,  neither  the  pope  or  the  king  coald 
pardon  simony  quoad  culpam,  but  only  quoad  poeiiam.  (2) 

Where  a  person  is  preferred  to  a  benefice  by  simony,  and  a  general 
pardon  comes  afterwards,  whilst  he  holds  it,  still  he  will  not  be  able  to  hold 
the  benefice,  for  he  never  was  legal  incumbent,  by  reason  of  the  simooy; 
for  though  the  pardon  discharges  the  punishment  of  simony,  the  matter  is 
still  examinable  by  the  ordinary,  who  ought  to  provide  that  the  benefice 
is  not  served  by  corrupt  persons.  (3)  • 

It  was  said  in  one  case,  that  where  the  right  of  presentation  it  in  one 
and  of  nomination  in  another,  and  only  one  is  guilty  of  simony,  his  ict 
shall  not  prejudice  the  other,  or  render  him  liable  to  any  forfeiture.  (4) 


RtiiovATioir 
Boints* 

What  consti- 
tutes an  illegal 
bond. 


Purchaic  of 
next  ])rcscnta- 
tion  by  a  father 
for  his  ton. 

Bond  given  to 
a  f  ither  to  se- 
cure nil  annuity 
to  hi«  M>n  until 
he  obtained  a 
living  of  a 
certain  value. 


5.  Resignation  Bonds. 

Sir  Simon  Degge  (5)  says,  *'  There  is  of  late  time  a  practice  introdneed 
by  corrupt  patrons,  that  if  not  nipt  early  in  the  budding  will  make  the  lav, 
the  statute  of  Elizabeth,  of  none  efiect.  I  mean  the  taking  bonds  for  re- 
signation. The  practice  took  its  rise  from  two  cases  in  Sir  Geoi^  Croket 
reports."  (6)  •  •  •  And  ^  it  appears  by  both  these  cases  that  bonds  taken  opoo 
prudent  and  just  ends  to  resign  are  not  simoniacal ;  but  where  such  bonds 
are  taken  upon  corrupt  designs,  and  it  be  made  appear  by  any  subsequeot 
practice  or  action,  it  is  clearly  simony ;  as  if  the  bond  had  been  expnsfflj 
to  pay  money.  For  what  difference  is  there  between  a  bond  expressly 
to  pay  money  and  a  bond  to  resign,  which  is  to  pay  money,  if  the  patron 
say,  either  pay  me  so  much  money  or  resign  ;  when  all  the  world  knovsi 
in  such  a  case  the  parson  must  pay  the  money  or  resign  and  be  undoDCi 
And  the  world  shall  never  persuade  nic,  that  those  reverend  judgn 
that  gave  these  judgments  ever  intended  further ;  and  1  hope  that  tk* 
reverend  judges  that  now  supply  their  places  will  discountenance  and  dis- 
courage such  practices  that  tend  so  much  to  the  ruin  of  the  church  and 
religion."  (7) 

If  a  father  purchase  the  next  presentation  of  a  living  as  a  provision  for 
his  son,  it  is  not  simony,  notwithstanding  the  son  was  present  at  the  making 
of  the  agreement;  for  a  father  is  bound  to  provide  for  his  son.  (8) 

Where  a  bond  had  been  given  to  a  father  to  secure  an  annuity  to  his  son 
till  he  should  obtain  a  living  of  a  certain  value,  and  an  agreement  was  at 
the  same  time  entered  into  reciting  the  bond,  and  that  the  son  shocid 
forthwith  enter  into  orders  and  accept  such  living,  the  lord  ehanoelU 
considering  that  this  bond  was  connected  with  a  simoniacal  agreement, 


(I>  Hex  V,   AVirtV/t   (Bithnp  of)y    Cro, 
Jac.  3P5.    Booth  V.  Potter,  ibid. »":):).    1  Jnst. 

VJi\  (a). 

(•J)  (Jodolpbin's  lU-j-crtoriiim.  743. 

(3)  Smith  V.  ShcllMwm,   Cfd.  Klix.  09.'*. 
Rex  V,   A'onricA    {Bi&hop  nf),    Cio.  Jac. 
385. 


■!«. 


('])   Cnfrert  v.  Kifr/tiu,  Lane,  71. 
C)  r.  C.  by  KIIIk.  .-:'.—.-.,■;. 

(6)  liitrlrr  V.   Jftcnii  (  Sir  .V.  >,   CfO  J* 
lifil  iiiafon  V.   JI'iHtit,  Cro.  Car.  IJsO 

(7)  I'titc  (jo6o\]iW\ns  \lv\\vTUiT\uvn.  3¥K 
(b)  Smith  V.  Shctbourn,  Cro.  E\a.€S3, 
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loubted  as  to  iU  validity,  it  being  the  policy  of  the  church  that  orders   Resiukatiow 
ihould  not  betaken  upon  pecuniary  considerations. (1) 


Bonds. 


A  bond  given  by  an  incumbent  to  the  patron^  on  prescntatioiiy  to  reside   Bond  from 
on  the  living,  or  to  resign  if  he  did  not  return  to  it  after  notice,  and  also  J!^^J*|^^^*  ^ 
not  to  commit  waste,  &c.,  on  the  parsonage  house,  is  good,  because  it  only  to  commit 
requires  him  to  do  what  the  law  would  have  compelled  him  to  do  without  ^ast«* 
it.    In  such  case  a  licence  to  the  incumbent  to  absent  himself  from  the 
living  may  be  revoked  at  any  time,  at  the  pleasure  of  the  party  who 
granted  it  (2) 

In  an  action  of  debt  upon  an  obligation  to  perform  covenants,  it  appeared  Marriage  con- 
that  T.  B.,  son  of  W.  B.,  promised  to  marry  A.,  the  defendant's  daughter;  *"<^**' 
in  consideration  of  which  marriage  it  was  covenanted,  amongst  other 
things,  that  the  defendant  would  procure  T.  B.  to  be  presented,  &c.  to  a 
certain  benefice  upon  the  next  avoidance  ;  and  the  breach  assigned,  was  the 
non -performance  of  such  covenant.  It  was  demurred  to  by  the  defendant 
as  a  simoniacal  covenant ;  and  resolved  thereon  that  if  it  had  appeared  to 
have  been,  that  in  consideration  of  the  marriage  of  his  son  he  would  procure 
him  to  be  instituted  into  the  benefice,  it  would  have  been  a  simoniacal 
contract ;  but  the  covenant  not  being  in  consideration  of  the  former  cove- 
nant, nor  depending  thereon,  but  a  distinct  covenant  of  itself,  could  not, 
without  a  special  averring  or  showing  that  it  was  a  simoniacal  contract,  be 
so  intended.  (3) 

Tliough  the  condition  of  a  bond  may  be  ill  as  to  one  part,  it  may  be  well  Conditioo  of 
as  to  others,  for  at  common  law  the  bad  part  may  be  separated  from  the  ^  j^  mTo  one 
good.     Thus,  where  it  was  conditioned  to  pay  money  to  the  obligee  upon  {lart,  but  good 
the  conveyance  of  an  estate  to  tlie  obligor,  and  to  present  the  obligee's  son  **  *^  anoUicr. 
to  the  next  avoidance  of  a  church,  the  advowson  of  which  belonged  to  the 
estate,  if  he  were  then  of  age  to  take  it,  or  if  not,  to  procure  the  person  who 
should  be  presented  to  resign,  upon  notice  of  the  son's  being  qualified  to 
take  it,  and  to  present  him :  —  It  was  held,  that  admitting  that  part  of  the 
condition  for  the  presentation  of  the  obligee's  son  to  be  simoniacal,  yet  the 
bond  was  good  for  the  payment  of  the  money.  (4) 

A  bond  given  to  an  incumbent,  securing  him  an  annuity  of  equal  value  Bokds  withiic 
with  the  profits  of  tlie  benefice  upon  his  resignation,  in  order  that  another  ^'y***''  ^"*« 
may  be  presented,  who  niiglit  give  a  general  bond  of  resignation,  so  that 
the  patron's  son,  when  of  proper  age,  might  be  presented,  has  been  held  to 
be  a  bond  within  stat.  'U  Eliz.  c.  6.  s.  8.  and  void.  (5)  For  all  such  con- 
tracts for  money  are  void  and  against  law,  contractus  ex  turpi  causa,  ct 
contra  bonos  mores.  (6) 

Hence,  if  a  resignation  be  made  for  the  use  of  another  person,  that  is, 
^ith  a  condition,  that  if  one  of  two  persons  named  be  not  admitted  to  the 
benefice  resigned  within  six  months,  the  resignation  will  be  void.     All 


(1)  Kircudbright  {Lord),  v.  Kircudbrigld 
iLut/g)^  8  ViHu  53. 

(2)  Vidcctiam  Peelt  v.  Capel,  1  Str.  534. 
Bags/iav  v.  BoMtley  {Oerk),  4  T.  It  359. 
Quart,  Whether  a  boml  of  rcsi«;nutian,  witli 
cciiiflitiun  to  reside,  to  rcsipi  for  the  patroirs 
lun  to  In*  prc^i'iiteii,  uiul  Ut  keep  the  pre- 
misn  on  the  li\ini;  in  repair,  Ik*  not  good 
in  law  ?  Partridge  v.  Whutun  (  Ckrk),  ibid. 
3J9. 


(3)  Bgrte  y.  Manning,  Cro.  Car.  425. 
Godolphin*s  Uepertorium,  554. 

(4)  Sewman  v.  iVetrmait,  4  Af.  &  S.  C6, ; 
Tide  ctiam  Grtenwood  v.  London,  (liiihop 
of),  3  Taunt.  7U7. 

(5)  Vottng  V.  Janet,  3  Doug.  97. 

((i)  It'intheomlte  v.  IVinche^itr  {Bithop 
of).    Hob.  IG7.     Barlleit   t.  TiVior,    Cartli. 
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resignations  must  be  pure,  spontd  et  simpliciter,  and  made  to  the  proper 
.  person,  that  is,  to  the  next  immediate  superior,  and  not  to  the  mediate,  as  of 
a  church  presentative  to  the  bishop,  and  not  to  the  metropolitan.  (1) 

In  Peele  v.  Capel  (2)  it  appeared,  that  the  patron  on  presenting  a  perMw 
to  a  living  took  a  bond  for  resigning,  when  the  patron*s  nephew,  for  vhon 
the  living  was  intended,  should  be  of  age.  At  his  coming  of  age,  it  vm 
agreed  that  the  presentee  should  continue  to  hold  the  living  on  paying  the 
nephew  thirty  pounds  a  year.  After  having  paid  this  seven  yeaiB,  the  pre- 
sentee refused  to  pay  it  any  longer.  An  action  being  brought  on  tiie 
bond,  Uie  presentee  filed  a  bill  in  equity,  and  prayed  an  injunctioo  to  havf 
all  the  money  repaid.  An  injunction  was  granted,  not  on  account  of  the 
validity  of  the  bond,  but  because  an  ill  use  had  been  made  thereof.  As  to 
the  money  which  had  been  paid,  it  being  paid  on  a  simoniacal  contFact,  the 
presentee  was  left  to  his  remedy  at  law. 

So  on  a  bill  to  be  relieved  against  a  judgment  obtained  on  a  geneiml  bead 
for  resigning  a  benefice,  it  appeared  that  the  obligee  had  made  an  offer  to 
the  incumbent,  that  if  he  would  give  him  700/.  he  should  not  be  sued  upoa 
the  bond.  Satisfaction  was  ordered  to  be  entered  on  the  judgment,  and  a 
perpetual  injunction  was  granted,  a  new  bond  of  resignation  on  the  penalty 
of  200/.  was  decreed,  but  it  was  ordered  that  no  action  should  be  brought 
thereupon  without  leave  of  the  Court :  the  lord  keeper  observing^  "  The 
proof  in  this  case  lies  on  the  defendants  part,  and  unless  they  make  ont 
some  good  reason  for  removing  him,  I  shall  certainly  decree  against  the 
bond.  Bonds  for  resignation  have  been  held  good  in  law ;  the  statute  of 
31  Eliz.,  against  simony,  made  the  penalty  upon  the  lay  patron ;  and  I  do 
not  remember  any  case  of  resignation  bonds  before  that  statute ;  and  thej 
have  been  allowed  since,  only  to  preserve  the  living  for  the  patron  himMlff 
or  for  a  child,  or  to  restrain  the  incumbent  from  non-residence,  ora  viciooi 
course  of  life ;  and  if  any  other  advantage  be  made  thereof,  it  will  avoid 
the  bond  ;  and  where  it  is  general,  for  resignation,  yet  some  special  reiMH 
must  be  shown,  to  require  a  resignation,  or  I  will  not  suffer  it  to  be  put  ia 
suit;  if  it  should  not  be  so,  simony  will  be  committed  without  proof  or 
punishment ;  a  particular  agreement  must  be  proved,  to  resign  for  the 
benefit  of  the  friend  that  would  be  presented ;  and  without  such  agreenent 
the  bond  ought  not  to  be  sued,  but  for  misbehaviour  of  the  panoo; 
and  here  arc  proofs  in  this  case  of  endeavours  to  get  money  out  of  the 
plaintiff."  (3) 

Stat  12  Anne,  st.  ii.  c  12.  s.  2.(4),  after  reciting  that  some  of  the  clef|eT 
had  procured  prcftfrmeiits  for  themselves  by  buying  ecclesiastical  livingi, 
and  others  had  been  thereby  discharged,  enacts,  '*  that  if  any  person  shtll 
or  do,  for  any  sum  of  money,  reward,  gift,  profit,  or  advantage,  directh 
or  indirectly,  or  for  or  by  reason  of  any  promise,  agreement,  grant,  boii4 
covenant,  or  other  assurance,  of  or  for  any  sum  of  money,  reward,  gifk, 
profit,  or  benefit  whatsoever,  directly  or  indirectly,  in  his  own  name,  or  in 
the  name  of  any  other  person  or  persons,  take,  procure,  or  accept  the 
next  avoidance  of,  or  presentation  to,  any  benefice  with  cure  of  ioobi 
dignity,  prebend,  or  living  ecclesiastical,  and  shall  be  presented  or  colhUed 


(1)  (JaytoH**    cant,    Owcji,   12.      2    liol. 
Abr   Prowntinent  (F.),  :IJ8.  pi.  2. 

(2)  1  Str.  534. 


So. 


( 3)  Ililhard  v.  Stapieton^  £q.   Ca.  Ahr. 


(4)  Stephens' Ecclesiastical  Sutatob  TOP. 
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thereupon,  that  tlien  ever}'  such  presentation  or  collation,  and  every  ad-   Rksigkation 

nuMion,  institution,  investiture,   and  induction   upon  the  same  shall  be     °''"'' 

utterly  void,  frustrate,  and  of  no  effect  in  law,  and  such  agreement  shall  be 
deemed  and  taken  to  be  a  simoniacal  contract ;  and  that  the  queen  and  her 
successors  may  present  or  collate  unto,  or  give  or  bestow  every  such  beneficci 
dignity,  prebend,  and  living  ecclesiastical  for  that  one  time  or  turn  only ; 
and  the  person  so  corruptly  taking,  procuring,  or  accepting  any  such  bene- 
fice, dignity,  prebend,  or  living  shall  thereupon,  and  from  thenceforth,  be 
adjudged  a  disabled  person  in  law,  to  have  and  enjoy  the  same  benefice, 
dignity,  prebend,  or  living  ecclesiastical,  and  shall  also  be  subject  to  any 
punishment,  pain,  or  penalty,  limited,  prescribed,  or  inflicted  by  the  laws 
ecclesiastical,  in  like  manner  as  if  such  corrupt  agreement  had  been 
made  after  such  benefice,  dignity,  prebend,  or  living  ecclesiastical  had 
become  vacant" 

By  Stat  7  &  8  Geo.  4'.  c  25.  s.  1.  no  presentation,  collation,  gift,  or  bestowing  Stat.  7  &  8 
of  any  such  spiritual  office  to  or  upon  any  spiritual  person,  before  April  9.  Rs.l^'&'g^      ' 
1827,  nor  any  admission,  institution,  investiture,  or  induction  thereupon,  Nopreientation 
shall  be  void,  frustrate,  or  of  no  effect  in  law,  for  or  by  reason  of  any  such  *°  *"y  Hpiritual 

.  office,  nuidu  be- 

engagemcnt  made,  given,  or  entered  into  by  such  spiritual  person,  or  any  fore  9tli  April, 
other  person  or  persons,  to  or  with  the  patron  or  patrons  of  such  spiritual  1827,  shall  be 
office,  or  to  or  with  any  other  person  or  persons,  for  the  resignation  of  the  ^j.  .„    airrec- 
samet  to  the  intent  or  purpose  manifested  by  the  terms  of  such  engagement,  mcut  to  resign, 
that  some  person  specially  named  or  described  therein,  or  one  of  two  per-  ^*'**^*"  another 
SODS  so  specially  named  or  described,  should  be  presented,  collated,  or  cially  named. 
Dominated  to  such  spiritual  office,  or  that  the  same  should  be  given  or  shall  l>ecome 
bestowed  to  or  upon  him,  or  for  the  resignation  thereof  upon  notice  or  re-  ii,^  nmt,^ 
quest,  or  otherwise,  when  a  person,  or  one  of  two  persons,  so  specially 
named  or  described,  should  become  qualified,  by  age  or  otherwise,  to  accept 
and  take  the  same ;  and  that  it  shall  not  be  lawful  for  the  king  or  his  suc- 
cessors, for  or  by  reason  of  such  engagement  as  aforesaid,  to  present  or 
collate  unto,  or  give  or  bestow  such  spiritual  office ;  and  that  such  spiritual   Penonsmaking 
person,  and  patron  or  patrons,  or  otiier  person  or  persons  respectively,  shall  ""^  *"*'**  agree- 
not  be  liable  to  any  pains,  penalty,  forfeiture,  loss,  or  disability,  nor  to  any  ject  to  any 
prosecution  or  other  proceeding,  civil,  criminal,  or  penal,  in  any  court  penalty  on  ac- 
eccleaiastical  or  temporal,  for  or  by  reason  of  his,  her,  or  their  having  made,  ^^""^  ^  ^^^^ ' 
given,  or  entered  into,  or  accepted  or  taken,  such  engagement  as  aforesaid ; 
and  that  every  such  presentation  or  collation,  or  gift,  or  bestowing,  before 
April  9.  1827,  and  every  admission,  institution,  investiture,  and  induction 
thereupon  shall  be  as  valid  and  efiectual  in  the  law,  to  all  intents  and  pur- 
poses whatsoever,  as  if  sucli  engagement  had  not  been  made,  given,  or 
entered  into,  or  accepted  or  taken. 

By  sect  2.,  every  such  engagement  which  has  been  made,  given,  or   Sect  s. 
entered  into,  at  any  time  before  April  9.  1827,  for  the  resignation  of  any   ^"  «uch  en- 
benefice  with  cure  of  souls,  dignity,  prebend,  or  living  ecclesiastical,  to  the  tered  into  be- 
intent  or  purpose  manifested  by  the  terms  of  such  enj^aeement,  that  some  ^*^^  ^^^'  April, 

^  .\,  ,  I         -u  J    *u        •  b  b  »  ^    1827.  to iHJ  valid 

person  specially  named  or  described  therein,  or  one  or  two  persons  so  ^^  effectual  in 
specially  named  or  described,  should  be  presented,  collated,  or  nominated  Uw. 
to  such  spiritual  office,  or  that  the  same  should  be  given  or  bestowed  to 
or  upon  him,  or  for  the  resignation  thereof  upon  notice  or  request,  or 
otherwise^  when  a  person,  or  one  of  two  persons,  so  specially  named  or 
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RcsioxATiox  described,  should  become  qualified,  by  age  or  otlierwise,  to  accept  and  take 

_J_^ the  same,  shall  be  valid. 

Stat  7  &  R  By  sect.  3.,  nothing  in  the  act  is  to  extend  to  the  case  of  anj  engagement 

^*a'it'/'  ^'  which  shall  not  have  been  made,  given,  or  entered  into,  really  and  boaa 

g^  ^de,  to  the  intent  or  purpose  aforesaid,  and  no  other ;  bat  nothing  therein 

£iiga|!cment«  contained  is  to  be  deemed  compulsory  upon  the  ordinary  to  accept  the 

not  bona  fide  resignation. 

intent  ^7  ^^^^  ^'*  '^^  every  case  where  any  such  spiritual  office  shall,  after  the 

Sect  4.  passing  of  the  act,  be  resigned,  pursuant  to  any  such  engagement,  and  the 

If  the  person  person,  or  one  of  the  two  persons,  so  specially  named  or  described  thereu^ 

Mined  be  not  ^^^^^  ^^^  ^^  presented,  collated,  nominated,  or  appointed  by  donation  to 

presented  to  such  spiritual  office  within  six  calendar  months  next  after  such  resign 

RiKh  spiritual  nation,  the  resignation  which  shall  so  have  been  made  pursuant  to  saeli 

months,  the  re-  engagement  shall  be   void ;  and  the  spiritual  person  who  shall  so  hare 

tignation  shall  resigned  shall,  without  any  act  or  form,  and  as  if  such  resignation  had  not 

liB  void 

been  made>  be  deemed  and  taken  to  be  and  to  have  continued  the  incnmbeat 
actually  in  possession  of  such  spiritual  office,  notwithstanding  such  resign- 
tion,  and  although  within  the  said  six  months  any  other  person  may  hive 
been  presented,  collated,  nominated,  instituted,  or  inducted  thereto,  or  re- 
ceived investiture  thereof,  provided  such  person  so  resigning  shall  not,  bj 
reason  of  any  other  act  or  thing,  have  become  disqualified  to  hold  the 
same. 
Sut9Gca4.         Stat  9  Geo.  4.  c.  94.  s.  1.,  after  reciting  it  was  expedient,  that  eerlUB 
&^94.  u.  1— s.  bonds,  covenants,  and  other  assurances  for  the  resignation  of  ecclesiaftical 
between  cer-      preferments  should  be  rendered  valid,  enacts,  that  every  engagement  by 
tain  parties  en-  promise,  grant,  agreement,  or  covenant  which  shall  be  really  and  boti 

t^h^fiiilL^bn  /^^  ™^^^'  ^^^^^  ^^^y  -^-  ^^-^'  ^^^  ^^'®  resignation  of  any  spiritual  office. 
of  any  benefice,  being  a  benefice  with  cure  of  souls,  dignity,  prebend,  or  living  ecclenasti* 
upon  notice  or  ^j^|^  ^^y  ij^p  jntent  or  purpose  to  be  manifested  by  the  terms  of  such  eogage- 
Talid.  '  ment,  that  any  one  person  whosoever,  to  be  specially  named  and  desciibed 

therein,  or  one  of  two  persons  to  be  specially  named  and  described  tbereiBf 
being  such  persons  as  are  tliereinafter  mentioned,  shall  be  presented,  col- 
lated, nominated,  or  appointed  to  such  spiritual  office,  or  that  the  same  ikiU 
bo  given  or  bestowed  to  or  upon  him,  shall  be  valid  in  law,  and  that  the 
])('rformance  of  the  same  may  also  be  enforced  in  equity ;  provided  that 
such  engagement  be  so  entered  into  before  the  presentation,  nominatios, 
collation,  or  appointment  of  the  party  so  entering  into  the  same. 
Sect.  *2.  By  sect  2.,  where  two  persons  shall  be  so  specially  named  and  described 

Uclationship  of  jjj  g^^jj  encasement,  each  of  them  shall  be,  either  by  blood  or  marriase,  an 
nich  persons.  ,,,  i  !.«.•  * 

unclr,  son,  grandson,  brotlier,  nephew,  or  grand  nephew  of  the  patron  or  ol 

one  of  tlie  ])atrons  of  such  spiritual  office,  not  being  merely   a  tnutee 

of  the  patronage  of  the  same,  or  of  the  person  for  whom  the  patron  shaD 

be  a  tnistee,  or  of  the  person  by  whose  direction  such  presentation,  coDi* 

tion,  ^ift,  or  bestowing  shall  be  intended  to  be  made,  or  of  any  mairied 

woman  whose  husband  in  her  right  shall  be  the  patron  of  such  spiritual 

office,  or  of  any  other  person  in  whose  right  such  presentation,  coHatioii, 

gift,  or  bestowing  shall  be  intended  to  be  made. 

Sect  3.  By  stct.  3.,  no  presentation,  collation,  gift^  or  bestowing  to  or  of  any 

^.."'^  ^  sucii  spiritual  oillce  of  or  upon  any  spiritual  person,  to  be  madeaftcrthe 

passing  of  the  act,  nor  any  admission,  institutioui  investiture,  or  iodactioi 


SIMONY.  1281 

thereupon  9liaII  bo  void,  for  or  by  reason  of  any  such  engagement  so  to  be  Rmionatiow 

niaile,  given,  or  entered  into  by  such  spiritual  person,  cr  any  other  person,  .      _! ^ 

to  or  with  the  ])atron  of  such  spiritual  office,  or  to  or  with  any  other  per-  void  by  reason 

son,  for  the  resignation  of  the  same;   and  it  shall   not  be  lawful  for  the  ^J" »"<^]>  »S'"«c- 

"  '  ment  to  rcHign, 

king,  for  or  by  reason  of  any  such  cmgagenients,  to  present  or  collate  unto,  Persons makinc 
or  give    or  bestow  such  spiritual  office ;    and  such  spiritual  person  and  such  n^rocment 
patron,    or   other   person    respectively   shall  not  be    liable  to   any  pains,  "^'  *°  ^  ^'■^^*» 
penalty,   forfeitures,   loss,  or  disability,    nor  to  any  prosecution  or  other 
proceeding,  civil,  criniinal,  or   penal,    in  any   court,  ecclesiastical  or  tem- 
poral, for  having  made  such  engagement ;  and  every  such  presentation  or  Such  prcsenta- 
collation,  or  gift,   or  bestowing,  to  be  made  after  the  passing  of  the   act,  ^'oiisioIms valid. 
and  every  admission,  institution,  investiture,  and  induction  thereupon,  will 
l>e  valid. 

Ry  sect  4.  some  one  part  of  the  deed,  instrument,  or  writing,  by  which  Stnt.  9  Goo.  4. 

such  engagement  shall  be  made,  must,  within   the  space  of  two  calendar  nofto**'^*"^^ 

months  next  after  the  (lute  tliereof,  be  deposited  in  the  office  of  the  regis*  to  any  engage- 

trar  of  the  diocese  wherein  the  benefice  with  cun*  of  souls,  dignity,  prebend,  '"^'"|'»  V"/*''^ 

or  living  ecclesiastical,  for  the  resignation  whereof  such  engagement  shall  posited  within 

be   made,  shall  be  locally  situate,  except  as  to  such  benefices  with  cure  of  •^'o  »"o"th!i 

souls,  dignities,  prebends,  or  livings  ecclesiastical  as  are  under  the  peculiar  j»Utrar^oniie 

jurisdiction  of  any   archbishop  or  bishop,    in  which  case  such   document  diocese  or  pcou- 

must  be  deposited  in  the  office  of  the  registrar  of  that  peculiar  jurisdic-  I*"  J"."'^'cii»n 

tion  to  which  they  are  subject ;  and  such  registrars  are  respectively  to  de-  benefice  is 

posit  and  preserve    the    same,  and  give   and   sign    a    certificate  of  such  *i*"ated. 

deposit;  and  every  such   deed,  instrument,  or  writing  is  to  be  produced  l^***!  *<>'»« 

at  all  proper  and  usual   hours,  at  such  registry,   to  every  person  apply-  ijon,  andlf^*^ 

ing  to  inspect  the  same? ;  and  an  oifice  copy  of  each  such  deed,  instrument,  certified  copy 

or  writing,  certified  under  the  hand  of  the  registrar  (and  which  office  copy,  *^  w  admitted 
so  certified,  the  registrar  is  in  all  eases  to  grant  to  every  person  who  shall 
apply  for  the  same),  is  in   all  cases  to  be  admitted  and  allowed  as  legal 

evidence  thereof;  and  every  such  registrar  will  be  entitled  to  the  sum  of  Fees  to  re- 

two  shillings  and   no    more,  for  so  depositing  such  deed,  instrument,  or  si^^i'^'*. 
writing,  and  so  certifying  such  deposit  thereof;  and  the  sum  of  one  shil- 
ling and  no  more  for  each  search  to  be  made  for  the  same ;  and  the  sum 
of  sixpence  and  no  niore,  over  and  besides  the  stamp  duty,  if  any,  for  each 
folio  of  seventy-two  woriis  of  each  such  ofiice  copy  so  certified. 

By  sect.  5.  every  resignation   to    be  made    in    pursuance   of  any  such  Sect.  5. 

engagement   must   refer  to    the   engagement   in    pursuance    of  which    it  li*-*»ig»ation  to 

is  made,  and  state  the  name  of  the  person  for  whose  benefit  it  is  made ;  gaijenient,  and 

and  the  ordinary  cannot   refuse  such  resignation,  unless  upon   good  and  name  of  person 

sufficient  cause  to   be   shown    for  that    purpose  ;    and    such    roignzition  **'' ^  *°™  »"^°«» 

will  not  be  valid  except  for  allowing  the  oersoii  for  whose  benefit  it  shall  '^"»J?"''><>*»"  •<> 

*  II  .*         1  be  void,  unli'ss 

DC  so  made,  to  be  prisented,  collated,  nominated,  or  ajipointed  to  the  spiri-   the  periu)n  lie 

tual  offioe  thereby  resigned,  and  will  be  absolutfly  void  uidess  such  j)erson   P»"c^»tcd  with- 

lie  presented,  collated,  nominated,  or  appointed  within  six  calendar  months 

next  after  notice?  of  siicli    resignation  ^llall  have  been  given  to  the  patron 

of  such  spiritual  office. 

By  sect.  6.  nothing  in  the  act  extends  to   any  case  where  the  present-    ^^'^^-  '»• 

ation,  collation,   gift,    or  bestowing  to  or   of    any  such  spiritual  ofiice  is   nj^^i ?*| '^^T"* 

made  bv  the  kin^Ti  in   liirht  of  his  crown    or  his   duchy   of  Lancaster;  or   Crou-n  ct- 

{.   \  ciptvd. 
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Bcw  ^"^™''       by  any  archbishop,  bishop,  or  other  ecclesiastical  person,  in  right  of  bis 

archbishopric,  bishopric,  or  other  living,  office,  or  dignity ;  or  by  any  other 

body  politic  or  corporate,  whether  aggregate  or  sole,  or  by  any  other  per- 
son ill  rigiit  of  any  office  or  dignity ;  or  by  any  con)pany,  or  any  feotfecs  or 
trustees  for  charitable  or  other  public  purposes ;  or  by  any  other  penoo 
not  entitled  to  the  patronage  of  such  spiritual  office  as  private  property. 

Before  the  statute,  a  general  bond  of  resignation  upon   request,  and 
given  previous  to  presentation,  was  good,  and  was  not  sutficient  grooDd 
for  the  ordinary  to  refuse  admission.  (1) 
SutS&4Vict.       By  »tat  3  &  4  Vict.  c.  113.  s.  41^.  no  spiritual  person  can  lawfully  sell  or 
c.  I  IS.  fc  42.       assign  any  patronage  or  presentation  belonging  to  him  by  virtue  of  idj 
■on  not  to  sell,    ^i{)"ity  or  spiritual  office  held  by  him^  and  if  he  do,  such  sale  or  assignmcDt 

or  awign,  anjr     will  be  null  and  void, 
right  df  patron- 
age. 


SUNDAY. 

Canon  1:3.  —  Due  eehbnilion  of  SmndayM  and  hulydayt  —  Stat,  127  Hen,  6.  r.5.  «.  1.— 

Fairs  and  marketi —  Stat.  29  Car.  "2.  c.  7.  t.  *2 pMhIicfjf  cryinp  or  erpommf  t»  mk 

any  merchandise^  ^'c.  •—  Saie  of  pootJs  made  on  a  Suntlnyt  tckich  ij  net  matk  la  Ik 
exvrcise  nf  the  uniinary  calling  of  the  vendor  or  hin  ayent,  is  uU  roiV/  at  cflMiam  kr.v 
by  htnt.  *J9  Car.  2.  c.  7.  —  Judgment  of  Chief  Justice  Mansjield  in  Dauar  t.  DirW- 
TAiNF  —  Stat.  1  Car.  1 .  r.  2.  s.  1.  —  Sunday  meetings  or  assemldies  for  uuhtrfiif^ 
titnrx —  Stat,  til  (!fo.  '.).  c.  49.  —  House  opened  on  a  Sunday  to  irhick  persons  iW 
lie  admitted  by  jMtyment^  ^c.  to  f*e  dermrd  a  disonUrly  hou»e —  Stat.  1  A"  2  di4- 
r.  VM.  s.  3.  —  Killing  game —  Stat.  :J  <Mr.  1.  r.  2.  —  Carrirts  —  BulrKers —  5tat.  i9 
Car.  2.  f.  7.  *.  1.  —  So  ptrstm  to  txercise  their  ortlinary  calliHys  on  thf  I^rds  4«j— 
One  t-Jf'iHCf  can  only  be  committed  on  the  same  day,  by  trtriiting  **  tfntinary  eaBiap 
—  .It  citmmnn  law  the  tbxrrrance  of  thf  SidtfKtth  was  a  duty  if  iioptrfrct  oWijjwfio*.  ii 
rtvtif'y  trhich  stut.  29  Cur.  2.  r.  7.  was  fmssrd  —  jHtlumint  of  Mr.  Justice  Bnyky  » 
Kfnmci.l  v.  Hiiii.ER  —  lii/i  of  rxchange,  drawn  on  a  Sunday,  but  nttt  arcef4ed  em  tkel 
ditij — Slat.  29  Car.  2.  r.  7.  s.  5.  only  prohibits  a  mans  arditiary  c*dling  —  Alturaep-^ 
Owntrs  if  utiigr  ciniches  —  Contract  fur  the  side  ofgomJs  —  Dn,rrrs,  waggomers»  Inc.  wst  ts 
come  into  inns.  At.  on  Sundays  —  Stat.  :J  A*  4  Gul.  4.  c.  19.  s.  '_'(>.  —  2  ^;4  fkt.  e.  4T. 

J.  51 lioiitr  offtnge  ciHwhes,  cattle,  S'c.  ^ Stats.  UJnnr,  c.  2: J.  s.  20.  ^  1  ^2  ^^dL  4. 

r.  i'2.  *.  :J7.  — Hackney  coachmen  —  Drissing  or  srliing  meat'^  I'ictmatting  AnMib 
A-c.'—  Crtiinq  milk--  Stat.  2  4-3  Vict.  c.  47.  *.  4±  —  I'uUie  houses  to  be  skutmtki 
mornings  of  Sundays  —  Stat.  7  S  i<  fieo.  4.  f.  Ixxv.  —  Ifutermtn  —  Sfat.  29  Car.  t. 
c.  7.  s.  5.  —  The  hundreit  not  rcsjnmsible  top*r*ons  trartlling  on  the  fjonTs  ttay — Reiwn^ 
of  jH-nalties  until  r  stat.  29  Car.  2.  c.  7.  —  Sirrice  i^  temporal  process  —  .Siririoi  ofstdn 
niastical  proctsn  —  Arrest  ujum  a  warrant  for  gitoti  behariour  —  An  arrest  am  trmsutl 
priwrsf,  wi/l  not  he  allowed  to  facilitate  the  crecution  of  cird  prfcess — Stat.  5  .4nm»,  r  9-  — 
IVht-n  an  arrest  may  In:  made — Fish  carriugis —  Stats.  6  Sf  7  (mhL  4.  c.  37.    t.  14.  ^S 

(f'eit.  4.   r.  c\i.  —  liahtrs —  Stat.  3  A-  4   dul.  4.   f.  31 Electiim  of  public  flJFrwl  — 

Stat,  ii  ^'  7  liui  4.  c.  58.  —  JJills  of  exchange  and  promissory  notes. 

Canon  l.s.  Hy  canon  V^.  ^'all  manner  of  persons  within  the  Church  of  England  shall 

Duv  cvlebra-       from  lu-ncfforth   celebrate  and  keep  the   Lord's  day  (2).  commonly  calM 
u^bolydavl''   Sunday,  according  to  God's  holy  will  and  pleasure,  and  the  orden  of  tie 

(M  I.nndnn   {Bishf^pof)   t.   Ffjtche,    in  ('J)  The  duty  of  the  holy  keeping  the  Lof^« 

error,  J  IJro.  V    C  'J I  1.        1  Ka-^t,  4S7.  n.  day  it  ihus  ili-scribid  by  Lyi.dwood  (^Pwt. 

S  Dou;;!.  142.;    ct  vide  Rnwlatt  y.  Howlatt,  CoiM.  .\ng.  oG.  ).  under  the  word 

1  J.  &  W.  L'bO.  fice<,  I.  e.    u  net  urn  ct  mundun 
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Church  of  England  prescribed  in  that  behalf;  that  is,  in  hearing  the  word  Sunday. 
of  God  read  and  taught,  in  private  and  public  prayers,  in  acknowledging 
their  offences  to  God,  and  amendment  of  the  same ;  in  reconciling  them- 
selves charitably  to  tlieir  neighbours  where  displeasure  hath  been,  in  often- 
times receiving  the  communion  of  the  body  and  blood  of  Christ,  in  visitifig 
the  poor  and  sick,  using  all  godly  and  sober  conversation." 

By  Stat. 27  Hen. 6.  c. 5.  s.  1.  (I)  all  fairs  and  n»arkets  on  the  principal  Sut.27ncn.6. 

feast^rof  the  church  on  Sundays,  the  four  Sundays  in  harvest  excepted,  and  S:?'  **  ^\ 

•"  •'  r       »  t&in  and  mar- 

on  Good  Friday,  are  ordered  to  cease  from  showing  any  goods  or  mcr-  kets. 

chandises,  necessary  victuals  only  excepted,  on  pain  of  forfeiting  the  goods 

exposed  to  sale. 

And  by  stat.  29  Car.  2.  c.  7.  s.  2.  (2),   if  any  person   publicly  cry,  show  Stat.  29  Car.  2. 

forth,  or  expose  to  sale  any  wares,   merchandises,  fruit,  herbs,  goods,  or  p„iiiii.iy  c^y. 

chattels  whatsoever  upon  the  Lord's  day,  the  person  so  offending  will  be  in<4  or  tfxpo^ing 

liable  to  forfeit  iJie  same.  '  '"  ***•*-*  "'7 

11  I  1      ,  1    i»       X'  .     .       ,.     IX.     •    .    -^  »»  inert liaiiiliso. 

Kespectmg  the  words  *' expose  to  sale,     "Ntgotiatio  die  Dnninieu     v^as  ^^.^ 

strictly  forbidden  by  the  laws  of  Alfred,  AtheUtan,  and  Edgar  (3);    which 

is  agreeable  to  the  rule  of  the  canon  law:     *'  Onincs  dies  Dominieos  a  ves- 

pera,  in  vesperan»  cum  omni  yeneratione  decernimus  observari,  et  ab  omni 

illicito  opere  abstinere ;    ut  in  eis  mercatum  minime  fiat,  nequc  placitum, 

Deque  aliquisad  mortem  vel  ad  pcenam  judieetur;  nee  sacramenta  (nisi  pro 

pace  vel  alia  necessitate)  pnestentur."  (4)      In  the  canons  of  1571(5), 

where  fairs   and    markets  are  forbidden,  an   allowance  is  implied,  for  the 

selling  of  some  small  matters  after  divine  service ;  but  here  nothing  is  to 

be  exposed  to  sale  upon  the  Lord's  day,  or  any  part  thereof. 

In  Drury  v.  Ihfonfaiftc  (6)  it  was  decided,  that  a  sale  of  goods  made  on    Sale  of  goods 

a  Sunday,  which  is  not  made  in  the  exercise  of  the  ordinary  calling  of  the   "****f  **"*,.. 
...  .  .  ,  ,  ,  \rx  ^-1      ^»        ••       Sunday,  which 

Tendor,  or  his  agent,  is  not  void  at  common  law,  or  by  stat.  29  Car.  2.  c.  7. ;  i,  not  made  in 

Chief  Justice  Mansfield  observing,  **  The  bargaining  for  and  selling  horses  the  exercise  of 

on  a  Sunday  is  certainly  a  very  indecent  thing,  and  what  no  religious  person   Lfij°«  "f^'he 

would  do.     But  we  cannot  discover  that  the  law  has  gone  so  far  as  to  say  vendor,  or  hit 

that  every  contract  made  on  a  Sunday  shall  be  void,  although,  under  these  °B^"*»  ""^^ 
-.        I     *  *    *         r  •       *i  •  r  I-  1-  II-  u      11    vo"i  at  common 

penal  statutes,  if  any  man,  m   the  exercise  of  his  ordinary  calling,  should  j^^^  q^  by  sut 

make  a  contract  on  the  Sunday,  that  contract  would  be  void.     It  appears  -'9  Car.  2.  c  7. 

that  the  horse  was  not  sent  to  Hull  for  the  purpose  of  private  sale,  but  for  Judgment  of 

the  purpose  of  being  sold  by  auction ;    for  it  may  be  gathered   from  the   ]^ja„^fij.ij  jn 

evidence,  that  Hull  keeps  a  repository  for  sale  by  auction.     Therefore  Hull  Druryy,  Dt" 

did  not  sell  this  horse,  properly  speaking,  as  a  horsedealer.     It  is  said  by  Z*'*'*""** 

Lord  Coke,  that  the  Christian  religion  is  part  of  the  common  law,  and  such 

a  tale  certainly  is  directly  contrary  to  the  practice  of  those  religious  duties 

which  it  was  the  purpose  of  the  legislature  to  enforce,  as  expressed  in  the 

■errcfi ;  gcncralitvr,  Rt-ilicet,  illo  die  a  vitils  |'nrticii!arly  c n A : reed  upon  us  of  the  Church 

ccmndo  ;     &pcci;ditor,   nb  o))iTibiis   corpo-  (if  Kngland,   not   (  nly  by  the  homilies,  hut 

nlibus    ({uaf     iiiipediunt    \ac:i:ioi'.cm    ad  by    the    ii:ost   ancient    cccli-siustical    laa'S 

Deum,  ahstincndo  :   sj.i-ciaris^'iir.e,  coiitoin-  anion;;  n<i." 

plationi    divinoruin   t«it;ilitcr    ir.hnTein?o."  (1)    Vute     Stojihcns'    Ecclesiastical    Sta- 

liishfp    StiHin;?fleet    (I    Kcclos.    (a.    :J8. )  tntes  I  lo.  in  »cf. 

b  aJMi  of  opinion.   'Mhat   liie  reli;;ious  ol>-  ('J)  Ibid.  Cl-1.  in  not. 

serration  of  tlie  Lord's  day  is  no   nowlty  (S)  S|>el.  :i77.  4(H.  4.70. 

started  Ity  xoine  late  sects  and  parties  nniong  (•!)   Kxtra.  1.  *i.  j).  c.  1. 

lUibat  that  it  hath  Inen  thef?eneral  ^enseof  (->)  Coll.  Can.  i'r,6*. 

the  beat  part  of  the  (  hristian  world,  and  is  («;)  I  Taunt.  Irn. 

•I  M  2 
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SvmtAT.  prcaniblo  of  stat.  29  Car.  2.,  namely,  *  that  every  person  wliatsoever  shall 

"  on  the  Lord's  day  apply  themselves  to  the  observation  of  the  same,  by 

exercising  themselves  thereon  in  the  duties  of  piety  and  true  religion  pub- 
licly and  privately ;  *  which  certainly  is  not  likely  to  be  done  by  thoie 
whose  minds  are  engaged  in  making  bargains  and  selling  horses.     Lord 
Coke(l)  cites  a  Saxon  law  of  King  Athelstan,  the  latter  part  of  which  is, 
*  Die  autem  dominico  nemo  mercaturam  facito ;  id  quod  si  quis  rgerit,  ti 
ipsa  merce,  et  triginta  pra;terea  solidis  mulctator;'  upon  which  Lord  Coke 
observes,  *  Here  note,  by  the  way,  that  no  merchandising  should  be  on  the 
Lord's  day.*     But  it  does  not  appear,  that  the  common  law  ever  considered 
those  contracts  as  void   which  were  made  on  a  Sunday.     In  Camyns  v. 
B(n/er  (2)  the  defendant  pleaded  a  sale  in  open  fair  ;   but  in  stating  a  right 
to  hold  the  fair,  he  did  not  except  the  case  of  the  fair  day  falling  on 
a  Sunday ;  and  it  was  urged,  that  the  plea  was  bad,  because  a  fair  LoM 
on  that  day  would  be  illegal,  as  coming  within  stat.  27  Hen.  6.  c.3.  of  fain 
and   markets.     The  Court  determined,   that  the  holding  a  fair  on  that  day 
would  be  illegal,  but  that  the  contract  would  not  be  void.     The  lav  if 
since  changed,  and  if  any  act  is  forbidden  under  a   penalty,   a  contract 
to  do  it  is  now  held  void.      But  though  that  case  is  not  now  law,  it  sbo«» 
that   there  was  nothing  in   the  common  law  which   would  avoid  a  »)e 
made   on  the  Sunday,  otherwise  this   mention  of  the  statute  would  no* 
have  been  introduced.     Stat.  29  Car.  2.  is  the  only  statute  that  can  po»ibl} 
apply  here.     It  enacts  that  *  No  person  whatsoever  shall  do  or  exercise  iny 
worldly  labour,  business,  or  work  of  their  ordinary  callings  upon  the  lord's 
day.'     To  bring  this  case  within  the  act,  we  must  pronounce,  that  either 
Drury  or  Hull  worked  within  their  ordinar)'  callings  cm  the  Sunday.    Bat 
the  sale  of  horses  by  private  contract  was  not  Druiy's  ordinar}'  calling,  nor 
was  it  Hull's  ;  his  calling  was  that  of  a  horse  auctioneer,  and   he  was  not 
within  his  ordinary  calling  in  selling  this  horse  by  private  contract:   and 
therefons  although  it  is  to   be   ]am('nt(^d,  the  sale  must  be  held  good,  ind 
the  rule  (iiseliarged/' 
Stat  1  C»r.  1.         ^^y  ^^**t.  1  Car.  1.  c.  2.  s.  1.  (S)  there  are  to  be  no  meetings,  asseniblie*,  or 
«•  2.  »  1.  concourse  of  people  out  of  their  own  pari.shes  on  the  Lord's  day,  or  iny 

in-^  oTt^m-  ^P'^''^'**  ^"*^  j)asti!nes  wliatsoever,  nor  any  bear  baiting,  bull  baiting,  interludes 
blies  for  unlaw-  common  plays,  or  other  unlawful  exercises  and  pastimes,  used  by  any  penoB 
fui  putunef.       ^vithin  their  own  parishes,  and  persons  so  offending  are  liable  to  forfeit  for 

evi.ry  offence  3*.  UL  to  the  use  of  the  poor.  But  no  person  is  to  be  in- 
peached,  except  his  conduct  be  called  in  c|ue.stion  within  one  month  next 
after  the  offence  connnitted. 

A  provision  then  occurs  that  tlie  (Tcle.siastical  jurisdiction  shall  remain 
unimpaired,  notwithstanding  the  provisions  of  the  statute. 
Stat.  21  Geo.  3.        By  stat.  21  (Jeo.  ii,  c.  -19.  any  house,  room,  or  other  place  opened  or  u>ed 
Vw  ,     for  public  entertainment  or  amusement,  or  for  publicly  debatin;:  en  anr 

on  a  Sunday,  to  subject  whatsoever,  upon  any  part  of  the  Lord's  day,  and  to  which  pfrwu 
which  persons  ghall  1)0  admitted  bv  the  pavment  of  money,  or  bv  tickets  S4)ld  for  inooeT. 
milted  by  pay-  *''^^^  ^*^  diemed  a  disorderly  house  or  place ;  and  the  keeper  of  such  hoiu«« 
rot-nt,  &c.to  room  or  place,  shall  forfeit  the  sum  of  200/.  for  ever^*  day  that  such  boii«e, 
2?   rTi    *       &c.  shall  b(;  so  opened  or  useil,    to  such  person  a-*  \\ill  sue   for  the  nine, 

housCi  &c>  .    •  «• 

O)  'i  Iijxt.  2iJ0.  (.n    I'itle    Slc|hcn>'    Ecclc»iaft»rtl  Su- 

i\l)  Cro.  Eliz,  4R5.  tutes,  5:57.  in  uot. 
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d  be  otiicrwise  jiiitiisliable  as  the  law  directs  in  cases  or  disorderly  liouses ; 
>  and  the  penon  managio);  or  <TonJucting  suuh  entertainment  nr  amusement, 
r  acring  as  master  of  the  cereDionie:^  there,  or  as  a  moderator,  president, 
or  chairiiiBD  of  any  sui^h  meeting  for  pulilic  debate,  shuU  likewise,  Tor  every 
*uch  utfence,  forfeit  the  sum  of  \00l.  to  such  person  as  will  sue  for  the  same ; 
Bntl  every  door  keeper,  servBut,  or  other  person  «ho  shall  collect  or  receive 
money  or  tickets  from  persons  assembling  at  such  house,  shall  bIxo  forfeit 
the  sura  of  50l.  to  such  person  as  will  sue  for  the  same. 

The  foregoing  penalties  are  recoverable  in  any  of  the  courts  at  Westminster 
with  full  costs,  within  six  months  after  the  offence  eommilled. 

By  Btat.  1  &  2  Gul.  4'.  c  32.  s.  3.,  if  any  person  kill  or  lukf'  any  game, 

it  ose  any  dog,  gun,  net,  or  other  engine  or  instrument  for  the  purpose  of 

killing  or  taking  any  game  on  a  Sunday  or  Christmas-day,  such  person,  on 

conviction  thereof  before  two  justices  of  the  peace,  will  be  liable  to  forfeit 

Rnd  pay  for  every  such  offence  such  sum  of  money  not  exceeding  Si;  as  to 

the  justices  shall  iteem  meet,  together  with  the  costs  of  the  conviction. 

By  slat.  3  Car.  1.  c,  2.,  if  any  carrier  with  any  horse,  or  waggon-man 

I  *lth  any  waggon,   or  carman  with  any  cart,  or  nainman  with  any  wain, 

I  or  drover  with  any  cattle,  by  himself  or  any  other,  travel  upon  Sunday, 

I  he  Mill  be  liable  to  rorffit  2(1).  for  every  such  offence. 

In  Exparte  Middteton  (I J  it  was  held,  that  a  person  who  is  the  driver  of, 
I  or  has  the  care  of,  a  van  as  a  carrier,  is  within  the  meaning  ofstat.  3  Cor.  I. 
F  e.  2.,  and  liable  to  be  convicted  in  the  penally  of  'lOx.  for  travelling  on  the 
I  XoH'b  day. 

By  slat.  3  Car.  1.  c.  2.,  if  any  butcher  by  himself,  or  any  other  for  him, 
s  privity  or  consent,  kill  or  sell  any  victuals  upon  the  Lord's  day,  he 
»ill  be  liable,  for  every  olfence,  to  forfeit  the  sum  of  6«.  S«/.,  if  the  pro- 
motion be  commenced  within  six  months  after  the  commis^iun  uf  the 
jblTenre. 

1  indictnifnt  for  exercising  the  trade  of  a  butcher  on  a  Sunday,  an 

ncception  wa^  taken,  that  it  was  not  laid  to  be  against  the  form  of  the  sta- 

lute^  and  ttiat  it  was  no  ud'euce  at  common  law :  upon  demurrer,  judgment 

\M  given  for  the  defendant.  (2) 

By  Btat.  29  Car.  2.    c7.  s.  1.  (3)   no    tradesman,    artificer,   workman, 

labourer,  or   other  pensoit  whatsoever,  shall  do  or  exercise  any  worldly 

^abcMir,  business,  or  work  of  their  ordinary  callings  (4)  upon  the  Lord's  day, 

«■  any  part  theri^^of,  works  of  necessity  and  charity  only  excepted. 

'   Tliia  enBclment  as  to  worldly  labour  is  analogous  to  the  laws  of  Ina  (.?) : 

•Servus,  si  quid  opcris  patrarel  die  Dominico   ex  prfficepto  Domini  sui, 

r  e»tu:  Dotuinus  30  sol  id  os  dtpendlto.      Verilm  si  id  operis,  injussu 

Paauni  S'Ui,  aggressus  fuerit,vcrheribuscLeditor,  out  saltern  virgarummelum 

Ito  redlmito.     Liber,  si  die  hoc  operelur  injuesu  Doi 

1  addicitor,  aulGOsulidos  dependito.     Sacerdos  m  in  banc  partem  deli- 


I 

Sut  1  &9  Gid. 
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31  r.  JuiiticL* 
Baylcy  in 
FrHuetl  V. 
HiUUr. 


qucrit,  pcEiia  in  dii))luni  augcaor/'  So  likowiso  it  is  stated  in  the  laws  of 
Kthelred  (1):  '*  Dominica;  solcnnia  dici  cuui  sumnio  liuMurc  n?agnopi*rt 
celcbrandu  sunt,  ncc  quic(|uam  in  oadcni  opcris  agatur  servilis."  In  which 
case  there  was  oiic  exception  in  the  injnnctions  of  Queen  Klizabetli,  viz.  fur 
labour  in  time  of  harvest,  after  olivine  service  was  over;  but  this  (a*  well  u 
other  abuses  of  the  Lord's  day)  stands  jnohibited}  and  is  made  puui>habie 
bv  Stat.  '2i)  Car.  '2.  c.  7. 

« 

The  woiiN  "  worldly  labour**  are  not  confined  to  a  man's  ordinary  call- 
ing, but  apply  to  any  business  he  may  carry  on.  (2) 

It  may  be  Inre  observed,  that  a  person  can  commit  but  one  offence  on  the 
same  <lav,  by  exerci>in:r  his  ordinary  eallini;  on  a  Sunday.  (3) 

Although  the  religious  tenets  professed  by  the  Anglican  Church  are  pvt 
of  the  common  law,  yet,  under  that  law,  tin*  observance  of  the  SaWiaih 
was  but  a  duty  of  imperfect  obligation.  (4)  To  remedy  this,  stat.  *2*>  Car.i 
c.  ?•  was  passed  ;  and  that  statute;  being  desigru'd  for  the  support  of  the 
religion  of  the  country,  has  received  an  extended  construction. 

Tiie  best  illustration  of  the  provisions  of  stnt.  29  Car.  2.  c.  7-  and  ib 
principles  is  the  judgment  of  Mr.  Justice  Bayley  in  Fennell  v.  Ridkr  {j^y 
in  which  case,  the  learned  judge  observed,  **  This  case  cauie  before  ihf 
Court  upon  a  motion  for  a  new  trial.  It  was  an  action  upon  the  war- 
ranty of  a  horse.  The  plaintiffs  were  horse-dealers,  and  the  horse  wa* 
bought  and  the  warranty  given  on  a  Sunday;  and  the  only  question  va«, 
whether,  under  stat.  21)  Car.  2.  c.  7.i  the  purchase  was  illegal,  and  ibe 
plaintiffs  precluded  from  n:aintaining  tlie  action.  That  is  an  act  for  \\\^ 
better  observation  of  Sunday,  and  after  directing,  that  every  person  5hall 
on  every  Lord's  day  apply  himself  to  the  observation  of  the  «ame  by  exer- 
cising himself  in  tin?  duties  of  piety  and  true  religion,  publicly  and  pri- 
vately, one  of  its  })rovisions  is,  that  no  tr;  de>man,  artifici  r,  workman, 
labourer,  or  othrr  })erson  wliatsoevrr,  shall  do  or  exercise  any  wo'l«<ly 
labour,  business,  or  work  of  their  ordinary  eallini;s  upon  thr  Loni's  (la\. 
or  a:iy  part  tlieriof,  wniks  of  nrce>sity  and  ch;nity  only  exci-pti-d.  That 
the  purclia>e  id'  a  horse  by  a  hors<  -draler  is  i\\\  rxerci-i*  »»f  thr  busiiirt* 
of  his  ordinary  calliuir,  no  one  can  doubt.  And  is  tin  re  anvtliin<;  in  tlir 
s))irit  or  frann^  of  this  net  whieli  \\\\\  take  such  a  purchase  out  «»f  it* 
operation?  'V\\v  spirit  of  tiie  act  is  to  advance  the  inten  >ts  id'  relipoiu 
to  turn  a  niairs  tlioughts  from  his  worldly  concerns  an<l  t<i  direct  chem 
to  the  dutit's  of  piftv  and  rt'li<:ion ;  and  the  act  cannot  be  con^-trued  accorvi- 
ing  tfi  it^  spirit,  unle>s  it  is  so  construed  as  to  chick  tin-  career  of  wt»rlulv 
trafUc.  .\nd  is  llii'ir  uiiuhing  in  tlu*  frame  of  it  to  ]ireveiit  its  anjuyiDf; 
to  tiie  ea<('  in  ipicstion  ?  It  doo  n«>t  indeed  ap])ly  to  all  ])('rsons,  but  to 
such  only  as  l.avr  snnir  ordiiiiiry  e.dling;  ami  the  interposition  of  the  word 
^  l)u<«ines^'  between  the  words  Mabour  and  work*  might  justify  a  question, 
whether  it  included  every  description  of  the  business  tif  a  man's  cirdinan' 
cailiuL^  or  whether  it  was  not  confined  to  such  as  was  ni.inual  and  eal- 
eulati  d  to  meet  th<>  public  <'ye.  Then*  is  nothing,  how  evt  r,  in  th«' art  to 
sh«)w  that  it  wa<  pa-sed  exclusively  for  ])romoting  public  d«*cenoy,  and  not 
for  re:;ulating  private  conduct;    and  timugli   I    ex])re>sed    a  doubt  U]>C''.: 


( I)  i'Ay.  I.'i. 

(li)  Smith  V.   Sj.firrntr,  -1    Tin 'J.  S-I. 

(:l)  i'niyt  V.  Jji/r./tn^  'J  ('on  p.  till. 

(4)  JUr  V.  //r.th-rtnn,  1  .Str.  Tivj. 


(-!i  ir;i'-ti  li- -li  Ky  I'lii.f  Jii<.::l*i.*  In' I  -^ 
>'.ri{/i  V.  >f.,irri>if  (-i  liii:;*.  h*.  »  a*  -  uf-i  i- 
thi-  u'.o^t  i  Ml'  jmi^Muni-*  civr  i.'cliv.ri  J* 
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this  point  in  Bhxsome  v.  Williams  (1),  I  am  satisfied,  upon  further  con-   Sukdat. 
uderation,  that  it  would  be  a  narrow  construction  of  the  act,  and  a  con-  ji^dffment  of 
stnictioii  contrary  to  its  spirit,  to  give  it  such  a  restriction.     Labour  may   Mr.  Justice 
be  private,  and  not  meet  the  public  eye,  and  so  not  offend  against  public   S*^**^  *" 
decency;  but  it  is   equally  labour,  and  equally  interferes   with   a  man's   Ridler. 
religious  duties.     The  same  may  be  said  of  business,  or  of  work.     Each  may 
be  public,  and  meet  the  public  eye ;  each  may  be  private,  and  concealed. 
There  is  nothing,  therefore,  in  the  position  of  the  word  <  business*  between 
those  of  'labour  and  work,'  which  in  our  judgment  can  justify  us  in  giving 
to  it  anything  but  its  ordinary  meaning ;  and  it  seems  to  us,  that  every 
species  of  labour,  business,  or  work,  whether   public  or  private,  in    the 
ordinar}'  calling    of  a  tradesman,  artificer,   workman,  labourer,  or  other 
penon,  is  within  the  prohibition  of  this  statute. 

'*  The  statute,  in  direct  terms,  provides  that  every  person  shall  apply 
himself  to  the  observation  of  the  Lord's  day,  publicly  and  privately  ;  so  that 
private  as  well  as  public  conduct  was  expressly  within  its  contemplation. 
Id  Drury  v.  Defontainc  (2)  Lord  Chief  Justice  Mansfield  (after  the  Court 
had  taken  time  to  consider)  lays  it  down,  that  if  any  man  in  the  exercise  of 
his  ordinary  calling  make  a  contract  on  a  Sunday,  that  contract  would  be 
void  (and  the  case  before  him  was  a  private  contract  for  the  purchase  of  a 
horse) ;  but  he  showed,  that  that  case  was  not  within  the  statute,  because  no 
ooe  of  the  parties  was  in  the  exercise  of  the  business  of  his  ordinar}'  calling. 
His  expression,  that  the  contract  would  be  void,  probably  meant  only  that 
it  would  be  void  so  as  to  prevf-nt  a  party,  who  was  privy  to  what  made  it 
illegal,  from  suing  upon  it  in  a  court  of  law,  but  not  so  as  to  defeat  a  claim 
upon  it  by  an  innocent  party  ;  and  so  it  was  considtTcd  by  this  Court  in 
Bloxsome  v.  fViliiarMs.  (3)  That  was  also  the  case  of  a  [)rivate  sale  of  n 
horse,  and  an  action  brought  upon  a  warranty,  and  to  recover  bjck  the 
price.     The  objection  was  made,  that  the  purchase  was  on  a  Sunday. 

*'  Though  I  expressed  the  doubt  1  have  mentioned,  whether  xhe  statute 
applied  to  private  sales,  such  iis  were  not  open  breaches  of  the  Sunday,  that 
was  not  the  ground  of  the  decision  ;  but  very  distinct  grounds  were  stated 
to  show  that  the  statute  clid  not  apply,  for  the  sale  was  substantially  not  on 
the  Sunday,  but  on  a  Tuesday.  The  defendant  was  the  only  person  who 
was  in  the  ex<Tcise  of  his  onliiiary  calling,  and  the  plaintiff  did  not  know 
what  his  calling  was;  so  that  the  defendant  was  the  only  person  who  had 
violated  the  statute,  and  it  would  have  been  against  justice  to  have  allowed 
him  to  take  advantage  of  his  own  wrong  to  defeat  the  rights  of  the  plaintiff, 
who  was  innocent.  These  cases,  therefore,  tend  to  sujiport  the  present 
objecti<in ;  and  upon  the  principle,  that  this  statute  is  entitled  to  such  a 
construction  as  will  promote  the  ends  for  which  it  was  ])asse(l,  that  it  applies 
to  private  as  well  as  public  conduct,  and  that  the  purchase  by  the  plaintiff 
was  within  the  mischief  intended  to  be  suppressed,  ami  within  the  words 
made  use  of  to  suppress  it,  we  are  of  opinion  that  the  plaintiff  cannot  main- 
tain the  present  action,  and  that  the  rule  for  a  new  trial  must  be  made 
absolute."  (4) 

(1)  3  H.  &  (\  L':^2.  (1)   Vide  etiam  Stephens  on  N'lsi  Prius, 

(2)  1  Taunt.  I'Xl.  til.  As>uMrMr,  iGJ. 
(:S)  3  B.  &  C.  20-2. 
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111  Beghicv,  I^vi  (\),  wliieli  was  nn  action  by  an  indorsee  ogaii»t  the 
acceptor  of  a  bill  of  exchange,  it  appeared,  tiiut  the  bill  was  drawn  on  a 
Sunday,  but  there  was  no  evidence  that  it  was  accepted  on  that  day  : — It  was 
held  that  the  plaintiff*  might  recover ;  but  the  Court  said,  that  if  it  bad  beeu 
accepted  on  a  Sunday,  and  done  in  the  ordinary  calling  of  the  defendant, 
and  the  plaintiff  was  acquainted  with  that  circumstance  when  he  took  the 
bill,  he  would  be  precluded  from  recovering  on  it,  but  the  defendant  would 
not  be  permitted  to  set  up  his  own  illegal  act  as  a  defence,  at  the  suit  of 
an  innocent  holder  of  the  bill. 

Stat.  29  Car.  2.  c.  7.  s.  5.  prohibits  only  the  labour,  business,  or  work 
done  in  the  course  of  a  nian*s  ordinary  calling,  but  it  does  not  apply  to  a 
contract  of  hiring ;  and  therefore  such  a  contract  for  a  year,  made  on  a 
Sunday  between  a  farmer  and  a  labourer,  has  been  held  to  be  valid,  ukI 
that  a  service  under  it  conferred  a  settlement  (2) 

An  attorney  is  not  within  stat.  29  Car.  2.  c. 7-  s.  1.,  which  prohibits  cer- 
tain persons  from  doing  any  work  of  their  ordinary  calling  on  the  Lordi 
day.  (3) 

And  if  an  attorney,  acting  on  behalf  of  his  client,  agree  on  a  Sunday  to 
become  personally  responsible  for  part  of  the  debt  owing  by  him,  he  docs 
not  thereby  do  any  work  of  his  ordinary  calling  within  the  meaning  of  stat. 
22  Car.  2."c.  7.  (4) 

The  owner  of  a  stage-coach  is  not  within  stat.  3  Car.  1.  c.  2.  orstaL  29 
Car.  2.  c.  7-,  and  therefore  an  action  may  be  maintained  against  him  for 
neglecting  to  take  a  passenger  on  a  Sunday,  (o)  When?  a  coach  proprirtor 
refused  to  carry  th(j  plaintiff  because  there  were  .no  other  passengers  and 
who,  in  consetiuence,  hired  a  post-chaise  to  go  to  bis  destination,  it  vas 
held,  that  the  proprietor  was  liable  for  the  chaise  hire,  notxwthstanding  tbe 
contract  was  made  on  a  Sunday.  (6) 

An  action  will  not  lie  on  a  contract  entered  into  on  a  Sun<lav,  altbougii 
entered  into  by  an  ag<  nt,  and  although  the  objection  be  taken  by  the  party 
at  whose  request  the  contract  was  entered  into.  (7)  Where  a  contract  for 
the  sale  of  goods,  which  had  brcn  delivered  to  the  purchaser,  was  void  by 
reason  of  lU  having  been  made  on  a  Sunday,  it  was  held  that  a  subsequeui 
promise  to  pay,  entitled  the  vendor  to  recover  the  value.  (S) 

I5y  stat.  29  Car.  2.  e.  7.  s.2.  no  drover,  horse  courier,  wag;:: oner,  butcher, 
higgler,  tlieir  or  any  of  their  servants,  shall  travel  or  come  into  hi>  or  dieir 
inn  or  lodging,  upon  the  Lord's  day,  or  any  part  thereof,  under  the  penalty 
of  2')^.  for  everv  such  oU'enee. 

\\\  stat.  S  8c  4-  (Jul.  4.  e.  19.  s.  26.  the  court  of  aldermen,  or  two  iujJices 
can  regulate  the  route  and  conduct  of  persons  driving  stage  carriagts. 
catth*,  sheep.  pig^»  and  other  animals  in  the  streets*  and  highways  of  the  nu^ 
tropolis,  during  the  hours  of  divine  service,  upon  Sundays,  Christma:^(iay> 
(lood  Friday,  or  any  other  days  ap])oint('(l  for  a  public  fa>t  or  thanlisgiviD?: 
and  by  stat  2  &  ti  Viet.   c.  i-l.  s.  .51.  the  coniinissioners  of  p<ilice  witLin  lii« 


(\)  1  ('.  &J.  180.  Vii/r  Stcphfi.s  on 
Nisi  I'rius  til.  Hili.s  (ir  Kxc-iian(;k  am) 
Pkomivsokv   Noti.s   7S1. 

(J)  Hf.r  V.  H'hitna*h  {Inhah Hants  nf),  7 
B.  \  C.  ,'.(;. 

(■V)   /V-'fr  V.  Dichent,  3  Dowl.  \\  (M7I. 


(1>  ll.i'.i. 

(.1 )    Siinifiiuitn  v.  Breach^  7  B.  &  C  &'• 
K'i)   Ibid. 

(7)    Smith  V.  .S/nrroir,  •!  Din^.  S\.    i  t* 
&  v.  3  \  \ 

{ «  )    //  V.Vii;  wi  t  V.  F.iul  G  I J  i  I  ig.  C."i  i. 
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nctropolitan  police  district  can  regulate  tlie  route  and  conduct  of  persons   Sunday. 
Iriving  stage  carriages,  cattle,  &c.  during  divine  service.  g^^  9  ^^nnc 

By  Stat  9  Anne,  c.  23.  s.  <20.   k  stat.  1  &  2  Gul.4.  c.  22.   s.  37.   any  c.  23.  «.  20. 
icensed   hackney-coachman    or  his  driver  (1),  or  any  chairman,  can  ply   V^*{*!'      go 
ind  stand  with  their  coaclios,  hackney  carriages,  or  chairs,  and  drive  and   k.  37. 
sarry  the  same  respectively  on  the  Lord's  day.  Hackney 

The  provisions  of  stat.  29  Car.  2.  c.  7.  s.  3.  do   not  extend  to  the  prohi-   <^oac»>™<^n- 
bition  of  dressing  of  meat  in  families,  or  dressing  or  selling  of  meat  in  inns,   seHing  meat 
cookV-shops,  or  victualling  houses,  for  such  as  otherwise  cannot  be  pro-   victualling 
vided  (2),  nor  to  the  crying  or  selling  of  milk  before  9  A.  m.,  or  after  4  p.  m.   houses,  &c. 

In  the  injunctions  of  Queen  Elizabeth  it  was  provided,   that  no  inn-   Crying  milk, 
holders,  or  a1eh(msc-keepers,  shall  use  or  sell  meat  or  drink  in  the  time  of 
common   prayer,  preaching,  or    reading  of  the   Homilies  or  Scriptures, 
which  is  taken  from  the  Articles  of  Visitation,  2  Edw.  6. 

By  stat.  2  &  3  Vict.  c.  47.  8.4-2.  no  licensed  victualler,  or  other  person,    Stat  2&3  Vict. 

shall  open  his  house  within  the  metropolitan  police  district  for  the  sale  of   pYi'\^^' 

vrine,  spirits,  beer,  or   other  fermented  or  distilled  liquors  on    Sundays,   to  be  shut  on 

Christmas-dav,  and  Good  Friday,  before  1p.m.    except  refreshment  for  the  mornings  of 

,,  *  "  Sundays, 

travellers.  ' 

By  stat.  7  &  8  (leo.  4.  c.  Ixxv.  watermen  can,  under  certain  limitations,  ply   Stat  7  &  8 

for  hire  on  the  Thames  ui)on  a  Sunday.  Watennelil**^' 

Where  by  a  local  act  (6  Geo.  4.  c.  Ixxi.)  the  company  of  proprietors  of  a 
public  navigation  were  empowered  to  make  bye-laws  for  the  good  govern- 
ment of  the  comf»any,  and  for  the  good  and  orderly  using  the  navigation, 
and  also  for  the  well  governing  of  the  bargemen,  watc^rmen,  and  boatmen, 
who  should  carry  any  goods,  wares,  or  merchandise  upon  any  part  of  the 
said  navigation,  and  to  impose  and  inflict  such  reasonable  fines  or  for- 
feitures upon  all  persons  offending  against  the  same,  as  to  the  major  part 
of  the  company  shoidd  seem  meet,  not  exceeding  5/.;  and  the  company  made 
a  bye-law,  that  the  navigation  should  be  closed  on  every  Sunday  throughout 
the  year,  and  that  no  business  should  be  transacted  thereon  during  such 
time  (works  of  necessity  only  excepted),  nor  should  any  person  during 
Buch  time  navigate  any  boat,  &c. ;  nor  should  any  boat,  &c.  pass  along 
any  part  of  the  navigation  on  any  Sunday,  except  for  a  reasonable 
distance  for  the  purpose  of  mooring  the  same,  and  except  on  some  ex- 
traordinary necessity,  or  for  the  purpose  of  going  to,  or  returning  from, 
any  place  of  divine  worship,  under  a  penalty  of  5/. :  —  It  was  held,  that  the 
act  did  not  authorise  the  company  to  make  the  above  bye-law,  and  that  it 
was  illegal  and  void.  (3) 

By  stat.  29  ('iir.  2.  c.  7.  s.  5.,  if* any  person  travel  upon  the  Lord's  day  Stat  29  Car.  2. 
and  be  robbed,  no  hundred  or  the  inliabitants  thrreof  shall  be  charged  (4)  SJ'  h^'^d-ed" 
with  or  answerable  for  any  robbery  so  committed ;  but  the  hundred  after  not  responsible* 


(1)   TiWc  stat.  1  A  ?  CmiI.  4.  c.  *-"_».  s.  r>7. 

('£)  Hex  V.  Crr^ 'J  Ikirr.  7S7.,  rt*co;:iii'«ctl 
in  ftrx  V.  Vounptr^  .>  T.  11.410.  Vvir pttst^ 
%UX.  6&  7  Gul.4.  0.  :)7.  s.  14.  &  stut.  :!  (Ilo. 
4.  c.  cvi. 

(:M  Thr  Cnhirr  nu<l  Jfrhhff  .\iivifffition 
Com/nmy  v.  PiUhif/,  14  M.  fc  W.  7f>\ 

(4)  ShaH  he  vhartynh  —  This  cl;iiisO  wms 
prolKilily  i:.svrtc<!,  in  c'on-c'«|m-mv  .  f  .n  jii'li- 
ci>I  upiiiiou  given  in   IVaite  v.  i>tokv  {^Ilutt- 


drrinf\  (Cro.  Jac.  496.  2  Uol.  /TO.), 
where  the  question  was,  whether  one  l)ring 
robbed  uj)on  the  Sunday  morning,  in  time 
of  divine  service,  «tid  ninkin;;  hue  and  cry, 
and  the  hundred  not  producing:  any  of  the 
n>!)hirs,  the  said  hnndn-d  shouid  hecharpe- 
nble  by  the  statute?  Ooke,  l)u<Ieridgp, 
and  II(Mi;;hti»n  h  "Id,  th.it  the  hundred  was 
rhnri^Lible;  hut  Moiitt^ruv  (Chief  Justice) 
I.eh!  tiie  contr.jrv. 
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SuNDAT.  notice  must  make  pursuit  after  the  offenders,  or  they  will  be  liable  to  for- 

to  Denom  tra-  ^^^^  ^^  ^^®  Crown  as  much  money  as  might  have  been  recovered  against 

Telliiig  on  the  the  hundred  by  the  party  robbed,  previously  to  the  enactment  of  ftaL 

Lord's  dsy.  29  Car.  2.  o.  7. 

In    Tashmaker   v.  Edmonton  (Hundred  of)  (1),  the  plaintiff  lived  a 

mile  from  the  church,  and  going  thither  with  his  lady  in  his  coach  upon  a 

Sunday,  was   robbed,  and  brought   his   action   against  the  hundred  and 

recovered ;  for  tlie  statute   extends  only  to  the  case  of  travelling ;  but 

the  Court  said,  if  he  had  been  going  to  make  visitsi,  it  might  have  been 

otherwise. 

Rteovery  of  By  stat.  29  Car.  2.   c.  7.  s.  2.,   if  any  pennon  offend  against  the  act  and 

rtst. 89Ciur! 2^  ^®   thereof  convicted  before  any  justice  of  the  peace  of  the  county,  or 

C.7.  the  chief  officer,  or  any  justice  of  the  peace  of  any  borough,   where  the 

offences  shall  be  committed,  upon  his  or  their  view,  or  confession  of  the 
party,  or  proof  of  any  one  or  more  witnesses  by  oath,  the  justice,  or  chief 
officer  shall  issue  a  warrant  under  his  hand  and  seal  to  the  constables  or 
churchwardens  of  the  parish  where  sucli  offence  shall  be  committed,  to 
seize  the  goods  cried,  showed  forth,  or  put  to  sale,  and  to  sell  the  same,  and 
to  levy  the  other  forfeitures  or  penalties,  by  way  of  distress  and  sale  of  the 
goods  of  every  such  offender  distrained,  rendering  to  the  offenders  tbe 
overplus  of  the  monies  raised  thereby.  And  all  the  forfeitures  or  penalties 
are  to  be  employed  and  converted  to  the  use  of  the  poor  of  the  parisb 
where  the  offences  have  been  committed  ;  but  any  such  justice,  mayor,  or 
head  ofHcer^  out  of  the  forfeitures  or  penalties,  may  reward  any  pertOD 
who  shall  inform  of  any  offence  against  the  act,  according  to  his  discre- 
tion, so  as  such  reward  exceed  not  the  third  part  of  the  forfeitures  or 
penalties. 
Sut.  29  Car.  2.  By  Stat.  29  Car.  2.  c.  7.  s.  6.  no  person  upon  the  Lord's  day  shall  serre 
SerTice  ofteni-  ^^  execute  any  writ,  process,  warrant",  order,  judgment,  or  decree,  except 
poral  process,     in  cases  of  treason,  felony,  or  breach  of  the   peace  ;  but  the  service  of 

every  such  writ,  process,  warrant,  order,  judgment,  or  decree  shall  be  void, 
and  the  person  so  serving  or  executing  the  same  shall  be  as  liable  to  the 
suit  of  the  party  gri(>vi>d,  and  to  answer  damages  to  him  for  doing  therrof, 
as  if  he  had  done  the  same  without  any  writ,  process,  warrant,  order, 
judgment,  or  decree.  Thus,  in  Knowles  v.  Richardson  (2)  Kelynge  J. 
said,  *'  I  have  known  many  attachments  for  arresting  a  man  upon  a  Sunday; 
but  still  the  affidavit  contained,  that  he  might  have  been  taken  on  another 
day;"  to  which  Twisden  J.  adde<I,  "so  for  arresting  a  man  as  he  w» 
going  to  cliurch,  to  disgrace  liim.** 
Service  of  A  libel  was  exhibited   in    the  S{)iritUcal  Court   of   Durham    against  i 

ecclesiastical        woman  for  incontinence,  and  the  citation  was  fixed  upon  the  church  door 

on  a  Sunday,  according  to  custom ;  upon  which  it  was  urged,  as  tbe 
opinion  of  civilians,  that  such  citation  was  sufficient  without  any  personil 
serving,  and  that  it  had  been  the  constant  practice  both  l>efore  and  rinee 
this  statute ;  ,and  Chief  Justice  Holt  said,  if  the  ecclesiastical  law  waft 
and  had  always  been,  to  serve  this  process  on  a  Sunday  (in  which  respect  it 
was  different  from  teni])oral  process,  which  may  be  as  well  served  on  mt 
oth(T  day),  tiiat  then  it  did  not  seem  to  be  the  intent  of  this  statute  to  take 

(1)1  Com.  345.     1  Str.  40<;.  (2)  I  MoJ.  SS, 
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away  the  serving  it  in  that  manner,  which  is  only  meant  of  processes  that   Somdat. 
may  as  well  be  executed  at  any  other  time.  (1) 

Where  a  justice  of  the  })eace  gave  a  warrant  to  a   constable  to  take  Arreatupon 
a  person,  in  order  that    lie  should  find  sureties  for  his  good  behaviour,   m-ooJi,^ 
and   the  constable  executed  the  warrant  on  a  Sunday  ;   it  was  resolved,  haviour.** 
that  such  an  arrest  was  legal,  because  a  warrant  for  ^*  good  behaviour  **  is  a 
warrant  for  the  peace,  and  more;   and  that  stat.  29  Car. 2.  c.  7.  was  to  be 
favourably  interpreted  for  the  peace.  (2) 

Contrivances  may  be  used  in  order  to  execute  the  civil  process  of  courts  An  arrest  on 
of  justice  ;  but  such  contrivances  ought  to  be  such  as  may  be  lawfully  ««*!  will  noT 
used  in  the  execution  of  civil  process,  and  an  prrest  by  means  of  criminal  be  allowed  to 
process  is  not  a  lawful  contrivance..  Thus  in  Welis  v.  Gurnet/  (S),  where,  fiw^diute  the 
by  the  contrivance  of  the  plaintiffs  attorney,  a  party  had  been  arrested  on  ^ml  process, 
a  Sunday  on  criminal  process,  for  the  purpose  of  effecting  his  arrest  on  the 
civil  process  the  Court  ordered  him  to  be  discharged  out  of  custody. 

By  Stat.  5  Anne,  c.  9.  it  is  lawful  to  apprehend  and  take  upon  the  Lord*8   Stot.  5  Anne, 
day  any  pert^on  by  virtue  of  a  warrant  granted  in  pursuance  of  that  statute,  ^* 
or  of  stat  1  Anne,  st.  ii.  c.  6.  may  be  made. 

A  man  may  be  arrested  on  a  Sunday  under  an  escape  warrant ;  and  a 
gaoler  may  retake  upon  a  Sunday,  on  fresh  pursuit,  a  prisoner  who  has 
escaped  from  him  (4),  unless  the  escape  was  voluntary.  (5) 

By  stat.  2  Geo.  3.  e.  15.  ail  fish  carriages  are  to  be  allowed  to  pass,  and  Stat.  2  Geo.  s. 

fish  may  be  sold,  on  Sundavs  or  holydavs.  %}^* 

^  .  .      V  Pigjj  carriages. 

By  stat.  6  &  7  Gul.  4.  c.  37.  s.  14-.,  no  master,  mistress,  journeyman,  or  ^^^^  e  8t7 
other  person  exercising  or  employed  in  the  trade  or  calling  of  a  baker,  out  Gul.  4.  c.  37. 
of  the  city  of  London  and  the  liberties  thereof,  beyond  the  weekly  bills  of  *•  '*• 
mortality  and  ten  miles  of  the  Uoyal  Exchange,  shall  on  the  Lord's  day 
make  or  bake  aiiy  bread,  rolls,  or  cakes  of  any  sort  or  kind,  or  shall  on 
any  part  of  thi*  said  day,  after  half-j)ast  one  o'clock,  sell  or  expose  to  sale, 
or  permit  or  suffer  to  bo  sold  or  exposed  to  sale,  any  bread,  rolls,  or  cakes 
of  any  sort  or  kind  ;  or  bak(»  or  deliver,  or  permit  or  suffer  to  be  baked 
or  delivered,  any  meat,  pudding,  pie,  tart,  or  victuals,  or  in  any  other 
niaoncr  exercise  the  trade  or  calling  of  a  baker,  or  be  engaged  or  em- 
ployed in  the  business  or  occupation  thereof,  save  and  except  so  far  as 
may  be  necessary  in  setting  and  superintending  the  sponge  to  prepare  the 
bread  or  dough  for  the  following  day's  baking;  and  every  person  offending 
against  any  of  the  foregoifig  regulations,  and  being  thereof  convicted  before 
any  magistrate  or  ju<tiee  of  the  peace  of  the  city,  county,  or  place  where 
the  offence  shall  bv  committed,  within  six  days  from  the  commission  thereof, 
either  upon  the  view  of  such  justice,  or  on  confession  by  the  party,  or 
proof  by  one  or  more  witness  or  witnesses  upon  oath  or  affirmation,  shall 
for  the  fir>t  of^'enec  forfrit  the  pen;dty  of  10.v.,  for  the  second  offence  the 
penalty  of  *J(Xv.,  and  for  the  third  and  every  subsequent  offence  respec- 
tively the  jx-nulty  of  \0s  ;  and  shall  more  over,  on  every  such  conviction, 
iM'ar  and  pay  the  costs  and  <  xpenses  of  the  prosecution,  such  costs  and 
expenses  to  be  assessed,  settleti,  and  ascertained  by  the  justice  convicting; 

O)   Gil»viii'«   CoJex,  210.        Alantnn   v.  (3)  R  B.   k  CiGc^, 

BntpktHink,  5  yioi\.  -iVX     'J  Sal  k.  f;  J  .7.  (J)   Str    IViUinm    Moore  i    case,     2     Ld. 

(2)  Joftrmou  v.  CoUs>n,    Kaym.   (Sir  T.  ),  Il;tyiii.  lOjS. 

2J0.  (5)  Atktnwn  v.  Jumeson,  5  ']'.  R.  25, 
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Stat  n  Geo.  4. 
c.  ctL 


Stat  »  &  4 
Gul.  4.  c.  31. 
Klcction  of 
imblic  officers. 

Stat.  6  &  7 
Gul.  1.  c.  5S. 
Bills  of  ex- 
chan;;e  and 
promissory 
notes. 


and  the  amount  thereof,  together  with  sueh  part  of  the  penalty  as  such 
justice  shall  think  proper,  to  tiie  prosecutor,  for  loss  of  time  in  instituting 
and   following  up  the  prosecution,  at  a   rate  not  exceeding  Ss.  per  dienu 
and  be  paid  to  the  prosecutor  for  his  own  use  and  benefit ;  and  the  res^idue 
of  such  penalty  to  be  paid  to  such  justice,  and  within  seven  days  after 
his  receipt  thereof  to  be  transmitted  by  him  to  some  one  of  the  overseen  of 
the  poor,  or  to  some  other  ofRcer  (as  the  convicting  justices  may  direct)  of 
the  parish  or  place  in  which  the  ofFenct;  shall  hnvc  been  committed,  to  be 
applied  for  the  use  of  the  general  rate  of  the  county  ;  and  in  case  the  whole 
amount  of  the  penalty  and  of  the  costs  and  expenses  be  not  paid  within 
three  days  after  the  conviction  of  the  offender,  such  justice  shall,  by  war- 
rant under  his  hand  .and  seal,  direct  the  same  to  be  raided  and  levied  br 
distress  and  sale  of  the  goods  and  chattels  of  the  offender ;  or  in  default 
or  insufficiency  of  such  di.^tress,  to  commit  the  otfender  to  the  house  of  cor- 
rection, with  or  without  hard   labour,  on  a  first  offence,  for  the  space  of 
seven  days,  on  a  second  offence  for  the  space  of  fourteen  days,  and  od  a 
third  or  any  subsequent  ofience  for  the  space  of  one  month,  with  or  without 
hard  labour,  unless  the  whole  of  the  penalty^  costs,  and  expenses  be  sooDer 
paid  and  discharged. 

By  Stat.  3  Geo.  4*.  c.  cvi.  provisions  essentially  similar  are  made  relat- 
ing to  bread  to  be  sold  in  the  city  of  London,  and  the  liberties  thereof, 
and  within  the  weekly  bills  of  mortality  and  ten  miles  of  the  Royal 
Exchange.  ( 1 ) 

By  Stat.  3  &  4-  Gul.  4.  c.  31.  (2),  when  the  election  of  corporate  offices 
and  the  election  of  officers  for  public  companies  are  required  by  their 
charter  to  be  held  on  a  Sunday,  the  election  must  be  held  either  on  the 
Saturday  preceding,  or  on  the  Monday  following:. 

By  stilt.  6  &  7  (lul.  i.  c.  58.,  if  the  day  following  the  day  on  which  #uch 
bill  of  exchange  shall  become  due  shall  happen  t(»  be  on  a  Sunday*  GooJ 
Friday,  or  Christmas-day,  or  a  day  aj)pointe(l  by  his  Majesty's  procla. 
mation  for  solemn  fast  or  of  thanksgiving,  then  it  .«'hall  not  be  nccf-s^rr 
that  such  bill  of  exchange  shall  be  pnjscnied  for  payment,  or  l>e  forwarditl 
for  such  presentment  for  j)ayment,  to  sucli  acceptors  or  acceptor  fi>r 
honour,  or  referees  or  referee,  until  the  day  following  such  Sunday,  Good 
Friday,  Christmas-day,  or  solemn  fast,  or  day  of  thanksgiving. 


(1)    ;7</i  Stf|)licnb*  Ecclesiastical  Statu U-s,  I'Jl'J. 


(a)  IVul.  1335. 


SUSPENSION. 
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SUSPENSION.  (1) 


Defined —  Sus/icnfum  ab  officio  et  henefcio —  Penalty  hy  the  canon  law  vpon  a  clergy' 
man  offidatiny  a  fur  sunfK'nsiun  —  Huspension  ab  tnyrtshu  eccUsiiB  —  In  what  retpecli 
the  two  gort»  of  sunpensiun  agree  —  K celts ii at ical  Courts  prefer  $uspeniion  to  de- 
privation  —  l]u  canon  law  adnumition  requisite  previously  to  sentence  —  By  whom  sen- 
tmce  of  suyiension  may  be  pronounced —  Sutpension  during  the  investigation  of  the 
eliarge  —  Intermediate  profits  between  charge  and  acquittal. 


The  laws  of  the  church  allude  to  two  sorts  of  suspension— one  relating 
solely  to  the  clergy,  the  other  extending  also  to  the  laity. 

That  which  relates  solely  to  the  cU'rgy  is  suspension  ab  officio  et 
bcneficio  jointly,  or  ab  oHieio,  or  beneficio,  singly ;  and  may  be  called  a 
temporary  degradation,  or  deprivation,  or  both.  So  we  find  it  described 
by  John  de  Athon  (2):  Depositus  dicitur,  qui  privatus  est  beneficio  et  officio» 
licet  non  solenniter ;  degradatus  dicitur,  qui  utroque  est  privatus  solenniter, 
insigniis  sibi  ablatis;  suspensus^  qui  est  privatus  utroque,  ad  tenipus,  non 
in  perpetuum.  (3) 

The  penalty  upon  a  clergyman  officiating  after  suspension  is  thus  set  forth 
in  the  canon  law :  Si  (piis  presbyter,  aut  alius  clerieus  fuerit  degradatus, 
aut  ab  officio  pro  certis  criminibus  suspensus,  et  ipse  per  contemptum  et 
suporbiam  aliquid  de  ministerio  sibi  interdicto  agere  praesumpserit,  et  postea 
ab  episcopo  suo  corrcptus,  in  inccrpta  pracsumptione  perduraverit,  modis 
omnibus  exeommunicetur  :  et  quicunque  cum  co  commuuicaverit,  similiter 
le  seiat  esse  cxcommunicatum.  ( t) 

The  suspension  which  extends  to  the  laity,  is  suspension  ab  ingressu 
ecclesiac,  c)r  from  the  hearing  of  divine  service  and  receiving  the  holy  sacra- 
ment, which  may,  therefore,  be  called  a  temporary  exconmiunication.  (5) 


Defined. 


Suspension  i 
officio  ct 
beneMclo. 


Penalty  by 
the  canon 
lair  upon  a 
clergyman 
officiating  a 
suspension. 


Suspension 
ingrt'bsu  ecc 
siv. 


(I)    f^lde     til.     Dfokapation  —  DrpRi- 

TATION  ExCOMMINirATlON  MAXDAMfS 

PaiVlLECFS      AND      KkSTKAINTS     OK      THE 

Cl.ZACT PkOIIIBITION. 

(*J)   Lyndwooil,  I'rov.  Const.  Anj*.  il. 

(S)  The  fillowitijr  extracts  from  tlic 
canon  law  will  illustrate  the  siibjeet-niatter 
of  the  text .  — 

1.  Ctincffninj^  the  sense  of  t!ie  word 
Centura :  (iiixreutl,  quid  per  censuratn 
eccle*ii:Lsticain  dehiat  intellitri,  ciiin  hujus- 
in<.di  claiisulnin  in  riostris  literi^i  ap|)onimiift  ; 
nr<(}iondeiniis.  qiiud  per  e::t)i  non  !»c)Iu:n  in> 
tordicti,  sed  Mi>^p?nsi:)nis,  et  exeoniniunica- 
ti  mi5  Kcntentia  valeat  iiitelligi;  nisi  judex 
discrctus,  reruin,  et  persoiiiiruiu  eireum- 
st.intiift  inJu'ratis  f  rar,  (piaiii  inn^is  viderit 
cxpvdire.      Kxtri.  I.  .7.  t.  AO.  c.  'JO. 

•J.  Tiie  previ(Mis  admonition :  Prnpsenti 
decreto  «tatui:iuis  ut  ncc  ]>rrjlati  (nisi  ca- 
ncmica  commonitione  |)ra':ni>s:'i)  siispen- 
ftiunis  vel  exodinmunieationis  si'iiteniiani 
profc-r.int  i!)«>ubj.etosni^i  forte  talis  sit  culpa, 
qua;  ipsa  «uo  /-enere  suspeiisionis,  vel  ex- 
cammunicationis  ])a*n'im  inducat.  Ncc  sub- 


jccti  contra  di'^ciplinnm  erclesia 
vocein  appcllatinnis  erumpant.  Ibid.  1.  2. 
t.  2S.  c.  *2(i.  In  Archbishop  Arundel's 
Register  (4t?9.  (a).)  mention  is  made  of  an 
appeal  from  a  sentence  of  suspension  as 
unjust,  for  w.utt  of  a  canonical  monition. 

:).  'Hmt  the  sentence  must  be  in  xiriting : 
StatMtis  gcneralihus  jussimus,  ut  universi 
judices  quilius  reddendi  juris  in  provinciis 
permisimus  facultatem,  coj^nitis  causis  ul- 
timas uefinitiunes  de  script!  recitationc  pro- 
ferant.  lluic  adjicimus  snnctioni,  ut  sen- 
tentia,  qu:e  dicta  fuerit,  cum  scripta  non 
esvet.  nee  nomen  quidein  sententi.T  habere 
mere.itiir.  nic  ad  reseissionem  pcrper^m 
fleerctonim,  appellationis  solennitas  requi- 
ratur.    (';iu>.  'J.  (|.  1.  c.  8. 

'1.  That  lM)th  parties  must  be  present : 
Sententin  ab-ente  ali:i  parte,  h  judice  dicta, 
ludlam  (»btineat  Hrmitatem.  Caus.  3.  q.  9. 
c.  11. 

(1)  Extra.  1.  5.  t.  i'T.  c.  2. 

(  ">)    tide  ante,  tit,  Uiiawmng  ANnSMrriyo 
Cunning  v.  Sawhing^  'J  Phil.  29:J.      Jarman 
V.  Wise,  '^  Iljijrg.  ?,G0. 
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SotrzKuoK. 

In  what  re- 
ipccts  the  two 
■orts  of  suflpen- 
sion  agree. 


£cc]etia$tica] 
Courts  prefer 
luspension  to 
deprivation. 


By  canon  law 
lulmonition  rc- 
qutfite  pre- 
Tioiuly  to  sen- 
tence. 


By  whom  sen^ 
tcnce  of  sus- 
pension raay  be 
pronounced. 

Suspension 
during  the  in- 
▼estigation  of 
the  charge. 


Suspensions  which  relate  to  the  clergy  alone,  and  those  that  apply  to 
the  laity  chiefly,  agree  in  these  respects ;  that  both  arc  inflicted  fur  crimes  of 
an  inferior  nature,  viz.  such  as,  in  the  first  ca.se,  deserve  not  deprivation, 
nor,  in  the  second  case,  exconin?jnication;    that  both,  in  practice  at  least, 
are  temporary,  and  both  also  terminate  cither  ata  certain  time,  when  inflicted 
for  such  a  time,  or  upon  satisfaction   given  to  the  judge,  when  thf-y  are 
inflicted  till  something  he  has  enjoined  shall   be   performed  ;  and  la>tlr. 
that  both  (if  unduly  performed)  are  attended  with  further  penaltieii ;  that 
of  the  clergy,  with  the  punishment  for  irregularity,  if  they  act  in  the  mean- 
time; and  that  of  the  laity  with  excommunication,  if  they  do  not  in  duf 
time  perform  those  things,  the  performance  whereof  such  suspension  «as 
designed  to  enforce.  (1) 

The  Ecclesiastical  Courts,  except  in  cases  of  great  aggravation,  prefer 
the  sentence  of  suspension  to  that  of  deprivation :  and  suspension  is  never 
carried  to  such  an  extent  in  point  of  time,  as  would  render  it  tantamount 
to  deprivation  ;  in  fact,  the  Court  would  not  be  justified  to  itself  in  doing 
that  indirectly,  which  it  felt  itself  precluded  from  doing,  openly  and  avowtrdlr, 
by  a  precise  sentence  to  that  eflcct  in  the  first  instance. 

By  the  ancient  canon  law  sentence  of  suspension  ought  not  to  be  given 
without  a  previous  admonition  (2),  unless  where  the  offence  is  such  as  in  iti 
own  nature  requires  an  immediate  suspension ;  and  if  sentence  of  suspen* 
sion  in  ordinary  cases  be  given  without  such  previous  admonition,  then 
may  be  cause  of  appeal. 

The  difierence  between  suspension  and  deprivation  consists  in  this— that 
the  former  may  be  pronounced  by  the  chancellor  of  the  diocese,  the  latter 
by  the  bishop  alone.     All  chancellors  can  suspend.  (S) 

Under  the  Church  Discipline  Act  the  bishop  can,  if  he  think  fit,  nu- 
pend  (4)  the  accused  clerk  until  the  accusation  against  him  has  either  been 
establislu^d  or  rebutted.  (5) 


(1)  Ucf  I^g.  77.  (a). 

(2)  It  may  be  hurt*  observed  that  for  a 
single  act    of  drunkenness   the   Hishop   of 
Exeter,  In  re  iMndon  (  Ckrk )  (  Exeter,  Nov. 
4.  18-17),  sentenced   the  respondent  to  be 
admonislied  for  Ills  otlence. 

(3)  Wat$un  ?.  Thorp,  1  Phil.  L>77.  The 
IX'un  of  the  Arches  can  deprive,  but  he 
alone  of  all  ecclesiastical  judges  is  vested 
with  this  power.     Ibid. 

(4)  TiV/etit.  Privileges  AND  UrsTiiAiNTsoF 
THE  CLKKtiY.  For  cxses  in  which  cler^rymen 
have  i>een  suspended: — for  drunkenntss,  vide 
Rowlands,  Jonen^  2  Lee  ( Sir  O. ),  1 0 1 . ;  Bur' 
tier  V.  Sfteer,  I  Notes  of  Cases  Ecclesiastical, 
39.  ;  Suuiulrr  v.  Dttvie<,  1  Add.  2i>I.  :  for 
habitual  intoxication,  and  for  having  been 
convicted  and  imprisoned  for  an  as«ault, 
LtnctAn  i  liishop  of)  v.  />iiy,  4  Notes  of 
Cases  P2ccle^iastieal,  \1*J%  ;  for  non-resi- 
dence, vide  I'awhts,  Ihitdt  2  Lee  (Sir  G.), 
5^j,  'iCit).  ;  for  immoral  practices,  IVaUou  v. 
Thorp,  1  Phil.  '2m.  ;  and  in  Ttiylor  v.  Mor- 
try{\  Curt.  470.).  a  clergyman  for  qmirrel- 
ling  and  brau'ling  was  not  su>pen(led,  but 
co:idi.-mncd  in  IcA.  nomine  expensaruin. 


(.1)  Respecting  the  intermediate  profit* 
between  charge  and  ac(|uitt:d,  the  follovinf 
extract  from  a  MS.  bock  of  Sir  \\.  Simpwc. 
fonnerly  judge  of  the  .\diiiir.'dty.  williffttfd 
an  illustration:  -  '*  OfK'nce. —  L'ndoiililt-^ 
rule  in  Admiialtv  and  Ecclc<>i.istical  Cuurtt. 
that  person  sn*']>eiided  for  an  nflciicc  np- 
posed.  of  which  he  is  afterwards  aniuili«i 
in  proper  court,  is  entitled  to  all  ibe  to- 
tiTmedlate  profit<;.  Thus,  in  case  uf  capture 
of  prize  at  >e:i,  the  officer  in  amst  beiot 
actually  on  boiird.  and  a:terwards  dulr  k- 
cjuitted,  or  n>«>tored  to  his  station,  siuii 
share  the  prize  money.  So  ia  civil  ciu«« 
in  adntiraltv  :  if  a  master  turns  hi«  mitc. 
witliout  just  cause.  In-fore  the  uiast.  awl  be 
sue  for  w.i;:i'S  as  mate  for  the  whole  tin*, 
he  may  recover,  thtnigli  lie  did  not  do  ibr 
duty.  .So  if  a  clergyman  b.*  suspei<ded  ab 
oHk'io  et  Itoncficiii,  and  upon  an  apped  ^ 
clared  innocent,  he  will  recover  the  proiti 
of  the  living. 

"  l*rofits.  —  Per"ion  suspended  frwB  ■• 
ofliee  entitled  to  iiitcrniediate  profits  if 
innocent."  Jtj/tnstonc  v.  SuUon,  io  emA* 
I  T.  U.  Z20. 
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Generally  —  StcUutes  relating  to  tithes  —  By  whom  payable  —  To  whom  payable  — 
Remediee  fur  their  recovery —  Limitation  of  actions^  Stat.  2  ^S  GuL  4.  c  100.  — 
What  claimt  of  modus  deciinandi  to  be  valid  in  law  —  ffhat  is  not  a  modus  decimandi 
exemption  or  discharge  from  tithes  under  stat.  ^  ^  3  Gul.  4.  c.  100.  -_ — Judgment  of 
Chief  Baron  Pollock  in  Knigiit  v.Watbrford  (Marquis  op) —  Claim  of  a  modus 
decimandi  from  time  immemorial  may  be  pleaded^  notwithstanding  stat.  2^3  GuL  4. 
e.  100.  —  A  lay  landowner  under  stat.  2^3  Gul.  4.  c.  100.  s.  1.  can  establish  an  ex- 
emption in  non  decimando  by  prottf  of  non-jxiyment  —  What  wiU  be  deemed  a  valid  com^ 
position  for  tithes  within  stat.  2^3  Gul.  4.  c.  100.  s.  2.  —  Evidencc —  Certijieaie  of 
tithe  comjtosition  not  stating  to  whom  the  composition  was  payable  —  Omission  of  the 
average  price  of  corn  does  not  vitiate  the  certificate  —  ffhere  composition  has  not  been 
ajipettled  against^  evidence  cannot  be  protluced  to  nutke  the  composition  void  ab  initio  ^ 
Tithe  Commutatiok  Acts —  In  fixing  apportionment^  regard  must  be  had  to  the 
probability  of  the  lands  beinfi  converted  from  one  species  of  culture  to  another —  Where 
writ  of  habere  facias  possessionem  will  be  issued —  Where  the  consolidation  of  aetiomt 
will  not  be  enforced  —  When  the  vicar  must  be  rated  as  the  occupier  of  land, 

lu  consequence  of  the  commutation  of  tithes  under  stat  6  &  7  GuL  4.  Generally. 
c.  71.,  (amended  by  stat.  7  Gul.  4.  &  1  Vict.  c.  69.,  stat  1  &  2  Vict 
c  G4.,  stat.  2  &  3  Vict.  c.  62.,  stat  3  &  4  Vict  c.  15.,  stat  5  &  6  Vict. 
c.  54.,  stat  9  &  10  Vict.  c.  73.,  &  stat.  10  &  1 1  Vict  c.  104.),  legal  questions 
respecting  tithes  have  recently  been,  and  will  in  future  be,  of  very  rare 
occurrence :  it  may,  however,  be  expedient  succinctly  to  refer  to  the  statutes 
and  some  of  the  decisions  upon  the  subject  (1) 

An  estate  in  tithes  is  a  title  to  a  certain  proportion  or  share  of  such   Defined, 
titheable  matters  as  may  happen  to  arise  annually  upon  the  lands  over 
which  the  right  extends. 

Tithes   are   divided   into   prandial,    mixed,    personal,    great   and   small.   ProdiAl  titl 
Praedial  tithes  are  such  as  arise  merely  and  immediately  from  the  vegetable 
produce  of  the  land,  such  as  of  corn,  hay,  hemp,  flax,  grass,  fruit,  herbs, 
and  wood ;  and  with  respect  to  which  it  may  be  observed,  that  by  stat. 
5  &  6  Gul.  4.  c.  7.5.  turnips  severed  from  the  land,  for  the  purpose  of  being 


(I  )  The  fdllowin^  i«  a  list  of  the  statutes  which  have  been  recently  enacted,  relatinf^  to 
tithes  in  Kngland.  Hde  Stephens'  Ecclesiastical  Statutes,  1680.  Stephens  on  Nisi 
Pk-iua^tit.  TirHFs  *26]*2. 
C\B,ittkn  of  mtnlHs  drcimnnfli,  or  etemption  from  or 

discharge  of  tithes,  shorteninj^  the  time  re-  }>t2  &  3  Gul.  4.  c.  100. 

quired  in 


Amended  by  - 
Commutation  of  tithes 


1 

1 12  8c 


E. 


Amended  and  explained  by 


Merger  of  tithes  in  land,  facilitating 
Amended  by    - 

RecoTcry  of  tithes,  facilitating 


4  &  5  Gul.  4.  c.  83. 
«  &  7  Gul.  4.  C.7I. 
7  Gul.  4  &  1  Vict.  c.  69. 

1  &  2  Vict.  c.  C4. 

2  &  3  Vict.  c.  62. 

3  &  4  Vict  c.  15. 

5  »St  6  Vict.  c.  54. 
9  A  10  Vict.  C.73. 
10*  11  Vict.  c.  104. 

1  Sc2  Vict.  e.  64. 

2  Sc  3  Vict  c.  62. 
("53  Geo.  3.  c.l27. 

i  5Si  6  Gul.  4.  c.  74. 
I  4  &  5  Vict.  c.  36. 


E. 


E. 


RccOTery  of  small   tithes,  amending  7  &  8  Gul.  3.  "I  ._  ^        . 

e.  6.  for  the  more  easy  -  -  J 

Tamips,  amending  the  law  as  to  the  tithing  of  5  8t  6  Gul.  4.  c.  75. 


E. 
E. 

E.&r. 

E. 
E. 
E. 
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^"""'^ consumed  by  sheep  or  cattle  thereon,  are  made  subject  to  tithe,  as  if  not  fo 

Mixed  tltlics.      -severed.      Mixed  tithes  are  tho!«e  which  arise  not  iniinodiateiy  from  the 

profits  of  the  land,  but  from  the  produce  and  increase  of  animals  nouruibeU 
Personal  tithes,   by  the  land  ;   as  of  catth\  sheep,  pigs,  wool,  milk,  and  v^gA.     PtrsonaJ 

titlies  arc  the  profits  which  arise  from  the  labour  and  industry  of  man  io 
some  trade  or  employment,  being  the  tenth  of  the  clear  profits  after  deduct- 
ing all  expenses,  as  of  mills,  fish,  &c.    It  is  the  nature,  and  not  the  quality, 
Great  and  that  makes  a  great  or  small  tithe.  (1)      When  the  tithe  of  any  thing  is 

•ma    titles.        magnus  ecclcsiaft  proventus,  it  is  reckoned  among  the  great  tithes;  where 

it  is  parvus  ecclesiee  proventus,  it  is  ri^ckoned  among  the  small  tithes. 
Thus,  the  tirhes  of  corn,  hay,  and  wood  arc  groat  tithes,  because  they  are 
in  general  of  much  greater  value  than  any  other  species  of  tithes;  the 
praedial  tithes  of  other  less  valuable  vegetables,  such  as  hops,  potatoes, 
madder,  woad,  together  wit!)  mixed  and  personal  tithes^  are  small  tithn^ 

Where,  on  the  trial  of  an  action  of  debt  for  the  treble  value  of  predial 
tithes,  the  plaintiff  had  proved  the  defendant's  occupation  of  the  land, 
the  bubtraction  of  the  tithe,  its  single  value,  and  that  tithe  hail  been 
previously  paid  in  respect  of  land  rncroaclied  from  the  same  common, 
and  the  defL-ndant  called  witnes>es  to  prove  exemption  from  tithe  by  n'isoo 
of  the  barrenness  of  the  land: — It  was  held,  that  although  in  the  re- 
examination of  a  witness  for  the  plaintiif,  a  question  had  been  asked  as  to 
the  fertility  of  the  land,  the  plaintiff  was  entitled  to  adduce  evidence  in 
reply  to  disprove  the  defence.  ('2) 
Bjr  whom  pay-  The  setting  out  or  rendering  of  the  tenth  part  of  the  yearly  produce  of 
*^'®'  the  land,  and  of  the  animals  that  are  depastured  and  kept  upon  the  land, 

for  the  use  of  the  person  who  is  entitled  to  tlie  tithes,  is  an  obligatkm 
imposed  by  the  law*  upon  the  occupier  of  the  land,  and  upon  t!ie  occupier 
of  the  land  only.  Tiiis  obligation  is,  moreover,  wholly  pergonal :  and,  coa- 
sequently,  the  demand  of  tithes,  and  all  the  remedies  for  the  subtraction  of 
them,  are  strictly  p.  rsonal. 
&at2&s  I5y  stilt.  '2  &  3  Edw.  f).  cirj.  s.  1.  «  every  of  the  king's  subjects  shall 

Bg^  lJ_14.  truly  ami  justly,  without  fraud  or  guile,  divide,  set  cmt,  yiehl,  and  pay  all 

mannei  of  their  pnrdial  tithes  in  their  proper  kind  as  they  rise  and  happen, 
in  such  manner  and  form  as  hath  been  of  right  yiehU'd  and  paid  within 
forty  years  next  before  the  making  of  this  act,  or  of  right  or  ctistom  ought 
to  have  l)een  ])ai(l.  And  no  ]>erson  shall  taki'  or  carry  away  any  such  or 
like  titlies  which  have  been  yielded  or  paid  within  the  said  forty  yeant,  or 
of  right  ought  to  have  been  paid  in  the  places  titlieal>lc*  of  the  same,  bt-fow 
he  hath  justly  divided  or  set  fortli  for  the  tithe  thereof  the  tenth  part  of  the 
same,  or  otherwise  agreed  for  the  tithes  with  the  pai*son.  vicar,  or  olhtr 
owner,  proprietory  or  fcrnior,  of  the  same  titlies,  under  the  pain  of  fortViiure 
of  trebh?  value  of  the  tithes  so  taken  or  enrrie<l  away." 
Sect.  S.  By  Stat.  2  &  3  Edw.  (>.  e.  ID.  s.  :^.  »*  tithe  of  all  cattle*   iVetling  in  any 

wasttr  wlx'ri  of  tiie  parish  is  not  known,  shall  be  ])aid  to  the  parson,  &c.of 
the  parish  in  which  tin'  owner  of  the  cattle  dwelleth." 
Sect.  4.  By  Stat.  'J  &  S  VaUv.  6.  c.  1:5.  s.  1-.  **  no  j)er.>on  >hall  be  sued  or  othrmiw 

compi  Ucd  to  yield  or  pay  tithes  for  any  m:inors,  land:?,  &c.  which  either  by 

(1)  IVhartunw  /.;>'.-.  3  Lev.  36 J.  4  Mod.  ('-')   GrswoIJf  v.    A'tm;:,  1  C.  .^  M-wh. 

18. J.  G  ' 
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the  laws  and  statutes  of  the  realm  (1),  or  by  any  privilege  or  prescription  (2),  Tithis. 
are  not  chargeable  with  the  payment  of  tithes,  or  that  be  discharged  by  any 
composition  real." 

Bj  Stat  2  &  3  £dw.  6.  c.  13.  ss.  5  &  6.,  '<  if  barren  heath  or  waste  ground,  Stat.  2&  3 
other  than  such  as  be  discharged  from  the  payment  of  tithes  by  act  of  par-  ^T;^*'  ^^' 
liamenty  which  have  before  this  time  laid  barren  and  paid  no  tithes  by 
reason  of  the  same  barrenness,  be  hereafter  improved  and  converted  into 
arable  ground  or  meadow,  shall  henceforth,  after  the  end  of  seven  years 
next  after  such  improvements,  pay  tithes  of  corn  and  hay  growing  upon  the 
same.  But  if  any  such  barren  waste  or  heath  ground  hath  been  charged 
with  the  payment  of  any  tithes,  and  the  same  be  improved  or  converted 
ioto  arable  ground  or  meadow,  then  the  owner  shall,  during  the  seven 
years  next  following  after  the  improvement,  pay  such  kind  of  titlics  as  was 
paid  for  the  same  before  the  improvement** 

The  great  tithes,  as  of  corn  and  hay,  are  generally  payable  to  the  rector  To  whom  pay. 
or  parson ;  the  small  tithes  to  the  vicar.  But  the  parson  of  one  parish  may  ^ 
claim  by  prescription  a  portion  of  tithes  in  the  parish  of  another.  (3)  In 
places  not  within  any  parish,  as  in  forests  and  waste  lands,  the  king  is 
eotitled  to  the  tithes,  because  he  is  not  a  mere  layman,  but  persona 
mixta.  (4)  When  the  monasteries  were  dissolved  by  Henry  VIH.,  the 
appropriation  of  the  several  benefices  which  belonged  to  them  would  by 
the  rules  of  the  common  law  have  ceased ;  and  thcv  would  have  become 
disappropriated,  had  not  a  clause  been  inserted  in  all  the  statutes,  by 
which  the  monasteries  were  given  to  the  crown,  to  vest  such  interests. 
Such  monastic  tithes  became  lay  fees,  and  laymen  are  capable  of  them  in 
permanency,  as  the  derivatives  of  the  ecclesiastical  bodies  to  whom  they 
formerly  belonged. 

Mere  non-payment  of  tithes  is  no  answer  to  a  claim  of  tithes  by  a  lay 
impropriator.  (5) 

Id  Chapman  v.  Gatcombe  (6)  it  appeared  that  the  defendant  having  in 
1815  purchased  the  tithe  of  land  of  which  he  was  seised  in  fee,  in  1816,  by 
a  settlement  on  the  marriage  of  his  son,  conveyed  the  land  to  trustees,  for 
hb  son's  wife,  "  together  with  all  profits,  commodities,  advantages,  emolu- 
ments, hereditaments,  and  appurtenances,  to  the  premises  belonging  or  in 
SDywise  appertaining,  and  the  reversion,  &c  and  all  the  estate,  right,  title, 
interest,  use,  trust,  possession,  freehold,  inheritance,  reversion,  possibility, 
property,  challenge,  claim,  and  demand  whatsoever  of  him  (the  defendant) 
th^k«in  or  thereto,  or  to  any  part  or  parcel  thereof:" — It  was  held,  that  the 
tithes  did  not  pass  by  this  conveyance. 

The  action  must  be  brought  for  the  recovery  of  tithes  by  the  party  Remcdictfor 
grieved,  and  executors  can  sue  and  be  sued.  (7)  ^^^"  recovery. 

(1)  fide  flUts  27  lien.  8.  c.  20.,  SI  Hen.  (7)  In  debt  for  tithe  composition,  eflected 

t.  e.  13.,  3i  Hen.  8.  c.  7.,  and  37  Hen.  8.  under  stat.  4  Geo.  4.    c.   99^  the  plaintiff* 

«.  1 S.  averred  in  his  declaration,  that  the  defend- 

(8)   Fid^stat  2  &  3  Gill.  4.  c.  100.  ant  was  an   occupier  of  lands,  chargeable 

(S)  1  Rol.  Abr.  Dismet  (O),  657.  pi.  1.  with  the  composition,  having  the  first  es^tate 

(4)  Biakop  of  Hlnchester's  case,  2  Co.  44.  therein  greater  than  a  tenancy  from  year  to 
(a)u     S  Inst.  647.  year ;    to  which  it  was  pleaded,  that  the 

(5)  Andrews  y.  Driver,  Q  B'lng.  N.  C.  1.  composition,  to  recover  which  the  action 
in  error.  wax  brought,  accrued  due  after  the  1 6th  of 

(6)  Ibid.  516.  Augtist,  18S2,  and  that  the  amount  thereof 
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'^'""*' The  demand  must  be  made  upon  the  person  who  was  the  owner  of  the 

crop  at  the  time  when  it  was  severed  from  the  ground ;  and  therefore^  if 
the  occupier  sell  the  crop  standing,  the  purchaser  is  liable  and  not  the 
occupier ;  because  tithes  are  not  in  strictne^  payable  in  respect  of  the 
land,  but  in  respect  to  the  persons  of  the  laity  in  return  for  sprntaal 
benefits ;  they  do  not  belong,  nor  are  they  appurtenant  to,  the  land ;  they  an 
not  a  profit  issuing  out  of  the  land,  as  a  rent  is,  but  are  collateral  toi,  and 
wholly  distinct  from,  the  estate  in  tlie  land.  (1) 
Sut  S2  Ilea.  Before  stat.  32  Hen.  8.  c.  7.  an  action  for  tithes  could  not  have  beca 
8.  e.  7.  maintained  in  the  temporal  courts ;   but  by  sect  ?•  of  that  statute  it  if 

enacted,  that  any  person  having  an  estate  of  inheritance,  freehold,  tefs, 
right,  or  interest  in  tithes,  and  being  disseised,  or  otherwise  kept  or  pit 
out  of  possession  thereof,  shall  have  such  remedy  in  the  tcmpond  oomti 
for  recovering  the  same  as  the  case  may  require,  in  like  manner  as  they 
may  for  lands,  tenements,  and  other  hereditaments. 

Under  this  statute  tithes  have  all  the  incidents  appertaining  to  tamponi 
inheritances :  thus,  an  ejectment  may  be  maintained  for  tithes.  (2) 
Stmt  7  &  8  GuL       By  stat  7  &  8  GuL  3.  c.  6.,  made  perpetual  by  stat  3  &  4  Anne,  c.  18w  liU 
^'  ^^*  and  amended  by  stat  7  Geo.  4.  c  15.,  a  summary  method  of  prooeedii; 

before  two  magistrates  is  given,  for  recovering  small  tithes  under  the  Tibe 

of  405.  (3) 

Sutt.53Geo.s.       By  stat  53  Geo.  3.  c  127.  s.4.  the  jurisdiction  of  two  magistratef  wv 

si^GG  \  4       extended  to  all  tithes,  oblations,  and  compositions  subtracted  or  withheld, 

c.  74. 1. 1.  where  the  same  should  not  exceed  10/.  from  any  one  person ;  and  by  itit 

5  &  6  Gul.  4.  C.74.  s.  1.,  amended  by  stat  4  &  5  Vict  c36^  proend- 
ings  for  the  recovery  of  tithes  under  the  yearly  value  of  10/.,  exeept  in  cfcf 
case  of  Quakers,  must  be  under  stat  7  &  8  Gul.  3.  c.  6.  &  stat  53 Geo. S 
c.  127.)  except  in  cases  where  the  actual  title  to  any  tithe,  i&c.  shall  hthm 
fide  in  question. 

Since  stat  5  h(S  Gul.  4.  c.  74.,  if  any  tithe,  oblation,  or  compositioo  lot 

excepted  in  stat  7  &  8  Gul.  3.  c  6.,  or  exceeding  10/.  yearly  value  die 

from  any  one  person,  is  in  arrear,  it  must  be  proceeded  for  before  two 

justices;  and  if  the  title  of  the  claimant,  or  liability  of  the  party  sooghtto 

be  charged,  be  undisputed,  two  years  arrears  may  be  there  recovered ;  bit 

if  such  title  or  liability  be  denied  viva  voce  before  the  justices,  or  tt  uj 

time  in  writing,  the  claimant  may  proceed  by  suit  in  equity,  and  recoftf 

six  years  arrears.  (4) 

Sut.  7  &8  By  stat.  7  &  8  (juI.  3.  c.  31-.  s.  4.  (5),  (made  perpetual  and  extended  to 

Gul.  5.  c.  34.      all  custoniarj'  payments  belonging  to  any  church  or  chapel  by  stat  1  Geal* 

Geo. 3.  c.  127.    ^^  i'-  ^*  ^>->)  ^^*^  ^^^^  remedy  is  extended  to  all  tithes  due  from  Quaken;  tfd 

^C*  two  magistrates  arc  enipowere<l  to  ascertain   what  is  due,  and  to  ofdtf 

payment,  so  as  the  sum  ordered  does  not  exceed  10/.,  and  which  «tf 
extended  to  50/.  by  stat.  53  Geo.  3.  c.  127.  s.  6. 

fu>ng1it  to  be  recovered  did  not  exceed  201  (1)  Eagle  on  Tithe  Cotnmatatioo  id^ 

On  demurrer  to  thid  plea  it  was  holdentliat  3d.  ed.  Introd.  ix. 

it  was  bad,  and  that  the  declaration  was  (2)  liaidvin  yr.Wine,  Cra  Gff.  SOI. 

suflicient  without  an  averment,  that  the  de-  (S)  Vide  Bex  ▼.  WaktfitU^  1  Borr.4f7' 

fendnnt  did  not  hold  under  a  lease  executed  (-1 )  Hobinaon  (  Clerk}  ▼.  Pardaf,  16  H^ 

Kub^'quent  to  the   ICth  of  August*  1802.  \V.  II. 

Ktilrtt  V.  lieiily,  2  Jones  (Irish),  I.  (.1)  Vide  Jiex  ▼.  Jeffay,  2  0.  &  RM^ 
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By  slaL  5kG  Gul.  4-.  c.  74.  a.  2.,  in  llic  case  of  Quakers,  no  execution,  or 
decree,  or  order  shall  be  matle  against  tlie  person,  but  agaiuat  the  goods  or 
Mlier  property  of  the  defendant, 

By  Stat.  2  &  3  Edw.  6.  c.  13.  s.  2.  the  rector,  &t:  or  \m  sen-ants  are 
empowered  to  see  thai  the  tithe  b  justly  set  forth,  and  to  carry  away  tlie 
Mme ;  and  a  remedy  is  given  in  the  Ecclesiastical  Court  for  the  recovery  of 
tliL-  double  value  of  tithe  subtracted  with  costs. 

By  Biat.  8  &  9  Gul.  3.  c.  11.  s.  3.,  "  in  actions  of  debt  upon  the  sUlute 
fbr  not  setting  forth  tithes,  wherein  the  single  value  or  damage  found  by 
the  jury  shall  not  exceed  the  sum  of  twenty  nobles  (6/.  13i.  4(/.),  the 
plaintiff  obtaining  judgment  or  any  award  of  execution  after  plea  pleaded 
or  demurrer  joined,  shall  recover  his  costs;"  and  "if  the  plaintiff  bhall 
■ilwcotne  nonsuit,  or  sufl'er  a  discontinuance,  or  a  verdict  shall  pass  against 
faim,  tlie  defendant  shall  recover  his  costs." 

By  Stat.  2  ft  3  Gul.  4.  c-IOO.  s.  1.  "  all  prescriptions  and  claims  of  and  for 
'My  modus  decimandi,  or  of  or  to  any  exemption  from  or  discharge  of  tithes 
by  composition  real  or  otherwise,  shall  in  cases  where  the  render  of  titlies 
in  kind  shall  be  hereafter  demanded  by  the  Crown,  or  by  any  Duke  of 
Cornwall,  or  by  any  lay  person  not  being  a  corporation  sole,  or  by  any  body 
eorporate  of  man}-,  whether  temporal  or  spiritual,  be  sustained,  and  be 
deemed  good  and  valid  in  law  upon  evidence,  showing  in  cases  of  claim  of  a 
nodus  decimandi,  the  payment  or  render  of  such  modus;  and  in  cases  ef  claim 
toexemption  or  discharge,  showing  the  enjoymentoflhelandwithout  payment 
-or  render  of  tithes,  money,  or  other  matter  in  lieu  thereof,  for  the  full  period 
of  thirty  years  next  before  the  time  of  such  demand,  unless  in  the  case  of  a 
'daim  of  a  modus  decimandi,  the  actual  payment  or  render  of  tithes  in  kind,  or 
of  money  or  other  thing  differing  in  amount,  quality,  or  quantity,  from  the 
Bodus  claimed,  or,  in  case  of  claim  to  exemption  or  discharge,  the  render 
or  payment  of  tithes,  or  of  money  or  other  matter  in  lieu  thereof,  shall  be 
'ibnwR  to  have  taken  place  at  some  time  prior  to  such  thirty  years,  or  it 
tliall  be  proved  that  such  payment  or  render  of  modus  was  made,  or 
'  enjoyment  had  by  some  consent  or  agreement  expressly  made  or  given  for 
that  purpose  by  deed  or  writing;  and  if  such  proof  in  support  of  the  claim 
•halt  be  extended  to  the  full  period  of  sixty  jears  next  before  the  time  of 
'Mich  demand,  in  sQch  cases  the  claim  shall  be  deemed  absolute  and 
'  fndefeaiible,  unless  it  shall  be  proved  that  such  payment  or  render  of  modus 
)  made  or  enjoyment  had  by  some  consent  or  agreement  expressly  made 
given  for  that  purpose  by  deed  or  writing ;  and  where  the  rentier  of  tithes 
'.in  kind  shall  be  demanded  by  any  arcbbisliop,  bishop,  dean,  prebendary, 
puson,  vicar,  master  of  hospital,  or  other  corporation  sole,  whether  spiritual 
■  •r  temporal,  then  every  such  prescription  or  claim  shall  be  valid  and  indc- 
'fcnsible  upon  evidence  allowing  such  payment  or  render  of  modus  made  or 
enjoyment  had,  as  is  hereinbefore  mentioned,  applicable  to  the  nature  of  the 
cUim  fur  and  during  the  whole  time  that  two  persons  in  succession  shall 
liave  held  the  oftice  or  benelice  in  respect  whereof  such  render  of  tithes  in 
kind  shall  be  claimed,  and  for  not  less  than  three  years  after  the  appointment 
end  institution  or  induction  of  a  third  person  thereto;  provided  always,  that 
if  the  whole  time  of  the  holding  of  such  two  persons  shall  be  less  than  sixty 
years,  then  it  shall  be  necessary  to  show  such  payment  or  render  of  modus 
made  or  enjoyincnt  had,  (as  the  case  may  be,)  not  only  during  the  whole 
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of  such  time,  but  also  during  such  further  number  of  years,  either  before 
or  after  such  time,  or  partly  before  and  partly  after,  as  shall  with  such  time 
be  suiiicieDt  to  make  up  the  full  period  of  sixty  yearn,  and  also  for  and 
during  the  further  period  of  three  years  after  the  appointment  and  institn* 
tion  or  induction  of  a  third  person  to  the  same  office  or  benefice,  anIeM  it 
shall  be  proved  that  such  payment  or  render  of  modus  was  made  or  eojqj* 
ment  had  by  some  consent  or  agreement  expressly  made  or  given  for  that 
purpose  by  deed  or  writing." 

In  Knight  v.  Waterford  (Marquis  of)  (1)  it  appeared,  that  there  wai  A 
prescription  for  the  lord  of  a  manor  to  hold  and  enjoy  the  manor  freed  and 
discharged  from  tithe,  on  payment  to  the  rector  of  the  annual  sum  of  4tt 
in  lieu  and  compensation  of  all  tithes  within  the  manor;  and  for  the  lord, 
in  consideration  of  this  payment  of  40/.  to  have  for  himself,  hit  heir^  or 
assigns,  from  the  occupiers  of  lands  within  the  manor,  a  tenth  of  all  titheable 
matters  within  the  manor ;  and  it  was  held,  that  this  was  not  a  **  mod» 
decimandi,  or  exemption  or  discharge  from  tithes, "*  within  the  meaning  of 
Stat  2  &  3  Gul.  4.  c.  100. ;  Chief  Baron  Pollock  observing,  «<  The  question  ii^ 
whether  the  prescription  or  right  under  which  the  defendant  insisted  on 
his  non-liability  to  tithe  in  kind  to  the  plaintiff,  the  rector,  was  *  a  uodis 
exemption,  or  discharge'  from  tithe,  under  the  2  &  3 Gul. 4.  dOOi  %% 
and  rendered  valid  by  user  for  two  incumbencies  and  three  years  of  a  tUri 
and  such  further  time  as  would  make  sixty  years,  under  the  provuiioDi  of 
the  act  ?     We  arc  all  of  opinion  that  it  was  not  a  *  modus,  exemption,  or 
discharge,'  and  consequently  there  must  be  a  new  trial. 

''  The  jury  found  that  the  defendant  and  his  ancestors  had,  during  d^ 
term  mentioned  in  that  statute,  immediately  preceding  the  commeneeiaac 
of  the  suit,  held  and  enjoyed  the  lands  in  respect  of  the  tithe  of  which  tk 
action  was  brought,  freed  and  discharged  of  tithe,  by  reason  of  a  payMi' 
by  the  lord  of  the  manor  of  Ford  of  an  annual  sum  of  40/.,  payable  is  asd 
for  a  sum  payable,  8cc.  from  time  immemorial,  in  lieu  and  compensatioo  of 
all  manner  of  tithes  within  the  said  manor;  and  that  it  was  part  of  tbeooK 
custom,  that  the  lord,  in  consideration  of  the  payment  of  40/.,  should  havr, 
to  him,  his  heirs  and  assigns,  a  tenth  of  all  titheable  matters  in  the  aid 
manor,  or  any  part  thereof;  and  it  is  upon  this  finding,  with  reference  to 
which  the  opinion  of  my  brother  Rolfe  was  given  at  the  trial,  that  a  qaeitiai 
arises,  whether  it  be  within  the  statute  or  not?  The  right  here  claimed, if 
it  has  existed  beyond  time  of  legal  memory,  would  (subject  to  an  objeetioi 
which  will  be  afterwards  noticed)  be  valid,  upon  the  principle  laid  down  in  tU 
cases  o^  Pi  got  v,Hcarn  (2),  Pigot  v.  Sgmpson  (3),  Phillips  \\PryAeriA{i)t 
and  Dykes  v.  Thompson  (5) ;  and  though,  in  the  ^rst-men tinned  cwt^ 
Pigot  v.  Hearn,  according  to  the  report  in  Croke,  the  Court  appear  to  ht« 
treated  the  prescription  as  consisting  of  two  parts — the  first,  a  modus  bjtke 
lord,  for  himself  and  tenants  to  bar  the  parson  from  demanding  tithes  ii 
specie ;  and  the  second,  a  prescriptive  right  in  the  lord  to  have  the  tentk 
sheaf,  &c.  not  as  tithes,  but  a  temporal  profit,  in  the  nature  of  a  rent-oerneft 
from  his  tenants,  — yet  the  judges  of  the  court,  in  the  subsequent  caie  of 
Pigot  v.  Sympson,  and  Lord  Coke's  statement  in  the  Bishop  of  WimAatf* 


(1)  15  M.&  W.  419. 
(•J)  Cra  Eliz.  599.     S.  C.  nom.  Pigot  y. 
Ilirunj  Moore  (Sir  F.),  483. 


(3)  Cro.  Kill.  763. 
(I)  3  K.  &  Y.  1273. 
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(1),  put  the  decision  upon  a  difTerent  ground)  and  treat  the  prescription  '^""'^ 

at  giving  the  lord  a  title,  by  the  special  matter,  to  the  tithes  as  such,  as  judgment  of 
mppurtenant  to  his  manor,  with  a  right  to  sue  for  them  in  the  Spiritual  Chief  Daron 
Court.     And  this  appears  to  us  to  be  the  true  principle  of  these  decisions,   j^^^^  ^^^ 
The  prescription  gives  a  title  tp  the  lord  to  the  tithes  themselves  arising  in    Waterfird 
the  manor,  and  the  annual  payment  to  the  rector   is  the  perpetual  or  (^«'^«*»«  «/)• 
*  prescriptive  rent'  (as  it  is  termed  in  Dykes  v.  Thompson)^  given  as  the 
price  or  compensation  for  the  parcel  of  tithes ;  and  this  view  of  the  case 
was  evidently  taken  by  the  House  of  Lords,  on  the  appeal  from  the  decree 
of  my  brother  Alderson  (reported  11th  Clark  8c  Finnelly),  their  lordships 
having  treated  the  claim  of  the  defendant,  not  as,  properly  speaking,  a 
modus,  but  a  claim  of  title  to  a  parcel  of  tithes  as  against  the  parson  ;  and 
therefore  they  reversed  the  decree,  a  court  of  equity  not  lending  its  assist- 
ance in  »uch  a  case  of  disputed  title  to  the  tithes. 

**  This  being,  therefore,  a  prescriptive  title  to  a  parcel  of  tithes,  and  the 
immemorial  payment  a  prescriptive  rent  for  them,  the  statute  appears  to  all 
of  us  not  to  apply. 

**  The  pension  is  not  a  modus,  according  to  the  legal  definition  of  that 
term  (2) ;  it  is  not  given  in  satisfaction  of  tithes ;  for  the  occupier  has  always 
been  liable  to  pay  tithes,  and  has  paid  them,  either  by  render  or  retainer, 
though  not  to  the  rector.  A  modus  and  a  liability  to  pay  tithe  in  kind  for 
the  same  land  cannot  co-exist ;  they  are  absolutely  inconsistent.  Nor  do 
we  think,  that  this  is  a  '  modus '  in  the  sense  of  that  term  as  used  in  the  act, 
for  we  see  no  reason  to  believe,  that  the  framer  of  the  statute  used  it  in  any 
other  than  its  proper  sense;  and  this  appears  by  sect.  I.,  which  provides, 
that  if  a  modus  has  been  paid  for  thirty  years,  it  may  be  defeated  by 
showing  the  payment  of  tithes  in  kind,  that  is,  the  payment  to  any  one ; 
and  the  word  must  be  used  in  the  same  sense  in  the  subsequent  part  of  the 
eiause ;  so  that  a  modus,  in  the  sense  given  by  the  act,  is  as  inconsistent 
with  the  render  of  tithe,  as  it  is  according  to  its  proper  legal  acceptation  ; 
and  it  is  clear  that  it  is  not  an  '  exemption  or  discharge,'  the  lands  from 
which  the  tithe  is  claimed  in  this  suit  being  liable  to  the  payment  of  tithes, 
according  to  the  alleged  prescription. 

^  In  truth,  this  is  a  contest  between  the  rector  and  the  lord  as  to  the  title 
to  a  parcel  of  tithes,  admitted  to  be  due  from  the  occupier  to  some  one« 
The  statute  never  was  meant  to  apply  to  disputed  titles  to  the  ownership  of 
tithes,  or  to  make  a  bad  title  to  a  parcel  of  tithes  good.  It  was  enacted  in 
case  of  the  occupier,  who  had  not  paid  tithe  in  kind  at  all,  but  been  totally 
exempt,  or  had  paid  something  in  lieu  of  it  for  a  long  period  ;  and  relief  b 
given  by  shortening  the  time  of  prescription,  and  thus  facilitating  the  proof 
of  his  title  to  exemption,  or  to  pay  the  tithe  otherwise  than  in  kind. 

**  We  all,  therefore,  think  there  must  be  a  new  trial,  when  the  question 
to  be  decided  on  the  whole  evidence  will  be,  whether  the  payment  of  40/« 
a  jear  was  immemorial  or  not.  If  it  should  be  proved  to  be  such,  the 
question  will  arise,  whether  the  prescription  for  the  lord  and  his  assigns  to 
take  the  tithes  be  good  —  a  point  which  has  not  been  fully  argued,  and  upon 
which  we  do  not  feel  called  on  to  give  any  opinion  in  the  present  stage  of 
the  proceedings." 

(1)2  Co.  42.  (b).  (2)  Cascof  modus  dcdmandi,  13  ibid.  12. 
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TiTiiii.  In  Stamford  {Earl  of)  v.  Dunbar  (I)  it  was  stated,  that  a  daim  of  a 

Clmimofa  modus  dccimandi,  from  time  immemorial^  may  be  pleaded  notwithstanding 

rooduideci-  Stat  2  &  3  Gul.  4.  c  100.,  and  may  be  proved  by  the  same  evidence  ai 

mandi  from  would  have  been  sufficient  before  the  statute :  but  such  claim  will  be  liable 

morial  may  be  ^^  ^  defeated  by  showing  payment  of  tithes  in  kind  at  any  time  whhio 

pleaded  not-  legal  memory. 

^|^^^«  Under  stat.2  &  3  Gul.  4.  c.  100.  s,  L,  a  lay  landowner  can  establish  u 

GuL  4.  e.  loa  exemption   in  non  decimando  by  proof  of  non-payment  for   one  of  Ike 

A  by  Und-  periods  named  in  the  statute,  without  showing  the  legal  origin  of  tk 

owner  under  exemption,  the  exemption  being  claimed,  not  in  respect  of  all  tithes  (t), 

Gul.  4.  e.  100.  ^^^  '^^  respect  of  particular  articles,  some  being  of  modem  introduction.  (3) 

1. 1.  nn  The  judges  were  equally  divided. 

S^^Jt^oTIn  ^y  Stat  2  &  3  Gul.  4.  c  100.  s.  2.,  "  every  composition  for  tithes  which 

Don  decimando  hath  been  made  or  confirmed  by  the  decree  of  any  court  of  equity  in  Eng- 

bj  proof  of  land,  in  a  suit  to  which  the  ordinary,  patron,  and  incumbent  were  ptrticii 
non-payment.  <i    ^  • 

wu  A  and  which  hath  not  since  been  set  aside,  abandoned,  or  departed  fiwa. 
What  compo- 

sitions  for  shall  be  and  the  same  is,  hereby  confirmed  and  made  valid  in  law  ;  and  dnt 

titlMM  shall  be    qq  modus,  exemption,  or  discharge  shall  be  deemed  to  be  within  the  pn^ 
Y^^  visions  of  this  act,  unless  such  modus,  exemption,  or  discharge  shall  be 

proved  to  have  existed  and  been  acted  upon  at  the  time  of  or  within  oie 

year  next  before  the  passing  of  this  act."(4) 
What  will  be  The  question,  when  an  agreement  will  be  deemed  a  valid  compoddoa 

deemed  a  taUd  f^^  ^1^^^^  ^itl,in  ^^^2  &  3  Gul.  4.  c.  lOa  s.2^  will  receive  iUnstntioo 

compouuon        ^  ,      -  „      . 

lor  tithet  from  the  following  case  :  — 

within  lut  In   2721,  William   Plowden,   lord  of  the  manor    and  patron  oftbe 

a'loa  t.  s.  church  of  Aston-le-Walls,  being  seised  in  fee  of  certain  lands  lying  dis- 
persed in  the  common  fields  of  Aston,  and  John  Wilson  being  rector  of 
that  church,  and  in  right  thereof  seised  of  other  lands,  also  lying  dispelled 
in  such  common  fields,  being  the  glebe  lands  belonging  to  the  rectory,  tad 
also  of  the  tithes  as  well  of  the  said  common  fields  as  of  the  demene 
lands  of  the  said  William  Piowden,  an  agreement  was  made,  on  the  lit  of 
March,  1711)  under  the  hands  and  seals  of  the  said  William  Plowcfentad 
the  said  John  Wilson,  by  which  it  was  agreed  that  the  said  William  Plovdeo 
should  convey  to  the  said  John  Wilson  and  his  successors,  for  ever,  certain 
lands  therein  specified,  to  be  enjoyed  as  the  glebe  lands  held  by  the 
church  and  the  rectors  thereof,  for  ever ;  and  also  that  the  said  Williaa 
Plowden  should  grant  to  the  said  John  Wilson  and  his  successors,  for  ever, 
an  annuity  of  40/.,  to  be  charged  on  his  manors  and  lands :  and  the  aid 
John  Wilson  for  himself,  and,  as  far  as  in  him  lay,  for  his  succfMonb 
agreed  that  the  lands  reputed  as  the  glebe  lands  should  thencefoitk 
be  possessed  and  enjoyed  by  the  said  William  Plowden  and  his  heiiii 
for  ever ;  and  also  that  all  the  lands  of  which  the  said  William  Flovdet 
was  the  owner  in  Aston  (including  t|ie  lands  the  tithes  of  which  were  ii 
question)  sliouhl  be  freed  and  discharged  from  the  payment  of  all  manafr 
of  tithes,  &c.  Afterwards,  on  a  petition  to  the  ordinary,  a  commisuoo  wai 
issued  under  which  it  was  certified  to  the  ordinary  that  the  exchange  wottM 
not  be  prejudicial  to  the  rector,  and  he  granted  his  licence  for  carryngit 

(1)  13  M.  Sc  W.  822.  (3)  Snlke!d  v.  JiJinium,  2  C.  R  T94. 

(•J)   As     in    Fft/uyrjt    V.     Chfj    (CUrk),  (\)    TiV/r  stat.   1  &  5  Oul. -1.  c.  6S. 

4  (I  U.  313.     3  G.  &  D.  407. 
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ioto  effect     A  bill  in  chancery  was  afterwards  filed  by  William  Plowden  Tithes. 

against  John  Wilson,  the  rector,  and  the  bishop,  the  ordinary,  in  which  suit  " 

a  decree  was  made,  in  Trinity  term,  1715,  that  the  agreement  should  be 

performed  and  the  exchange  confirmed.     In  pursuance  of  this  agreement, 

John  Wilson  took  possession  of  the  lands  agreed  to  be  conveyed  by  William 

Plowden,  and  enjoyed  the  same,  and  he  and  his  successors  received,  as  it 

became  due,  the  annuity  of  40/.  until  June,   1831,  when  Henry  Thorpe 

became  rector,  and  Thorpe  himself  received  it  until  Michaelmas,  1832, 

bat  not  afterwards.     No  tithes  had  been  taken  from  the  lands  of  William 

Howden  80  exempted  from  tithes  by  the  agreement  from  the  making  thereof, 

and  the  agreement,  at  the  time  of  the  passing  of  stat.  2  &  3  Gul.  4.  c.  100., 

had  not  from  the  making  thereof  been  set  aside,  abandoned,  or  departed 

from*     The  manor  and  all  the  lands  of  William  Plowden  descended  to  one  ' 

Edmund  Plowden  before,  and  were  in  him  on,  the  10th  of  July,  1833, 

and  ao  continued  till   his   death  in    1838,  when  they  descended  to  one 

William  Henry  Francb  Plowde^n.     On  the  7th  June,  1833,  a  notice  was 

•erred  on  certain  occupiers,  as  well  as  Edmund  Plowden,  the  owner,  of  the 

lands  in  question,  requiring  the  tithes  to  be  set  out  and  paid  in  kind  to 

Thorpe;  and  on  the  10th  of  July,  1833,  Henry  Thorpe  filed  a  bill  in  the 

exchequer  against  the  occupiers,  praying  an  account  of  the  single  value  of 

the  tithes,  but  no  bill  was  then  filed  against  Edmund  Plowden,  the  owner  of 

the  lands;  but  by  an  order  of  the  15th  January,  1835,  the  bill  was  amended, 

and  Edmund  Plowden  was  made  a  party  defendant  thereto.     The  cause 

haTing  been  heard,  the  bill  was  dismissed  as  against  Edmund  Plowden,  but 

the   Court  directed  that   the    occupiers   should   account   for  the   tithes. 

Against  that  decree,  the  defendants,  including  Edmund  Plowden,  appealed 

to  the  House  of  Lords,  and  on  the  6th  February,  1840,  the  decree  was 

rsTersed.    Pending  this  appeal,  actions  of  debt  were  brought  by  the  plaintiff 

against  the  same  occupiers,  under  2  &  S  Edw.  6.,  to  recover  the  treble  value 

of  the  tithes  of  the  same  lands  which  accrued  subsequently  to  those  sought 

to  be  recovered  by  the  bill  in  equity,  and  in  such  action  the  plaintiff  was 

hekl   entitled  to  recover,   and  the  treble  value  of  the  tithes    was  paid 

accordingly. 

A  feigned  issue  having  been  brought  under  the  46th  section  of  stat.  6  & 
7  GuL4.  c.  71.,  to  try  the  validity  of  the  decision  of  the  Assistant  Tithe 
Commissioner  as  to  whether  these  lands  were  free  from  tithes,  and  a  spe- 
cial case  having  been  made  for  the  opinion  of  the  Court  of  Exchequer, 
itating  the  above  facts,  it  was  held,  first,  that  the  agreement  of  1711  was 
a  Talid  composition  for  tithes  within  the  meaning  of  stat.  2  &  3  Gul.  4 
e.  100.  s.  2. ;  and  secondly,  that  the  proceedings  and  suits  which  took  place 
in  1833,  and  subsequently,  were  not  sufiicient  to  take  the  case  out  of  the 
statute,  the  plaintiff  not  having  commenced  any  suit  or  action  against 
Edmund  Plowden  within  one  year  from  the  passing  of  the  act,  within  the 
meaning  of  the  third  section.  (1) 

Stat.  3  &  4  Gul.  4.   c.  27.  for   the   limitation  of  actions  (2)  and    suits   Sut  3  5(4 
relating  to  real  property,  extends  to  tithes  (except  tithes  belonging  to  a  ^"l«<«c.  27. 
ipiritual  or  eleemosynary  corporation  sole)  ;  and  by  sect.  43.  no  person  . 
claiming  any  tithes,  for  the  recovery  of  which  he  might  bring  an  action  or 

(I)   Thorpe  V.  Plowden,  14  M.&  W.520.  (2)    Hde  iUt  2  &  3  Gul.  4.  c.  lOa 
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suit  at  law  or  in  equity,  shall  bring  a  suit  or  other  proceeding  in  any  spiritvil 
court  to  recover  the  same,  but  within  the  period  during  which  he  might 
bring  such  action  or  suit  at  law  or  in  equity. 

In  Ely  {Dean  and  Chapter  of)  v.  Cash  (1)  it  wa«  held,  that  ttai*  S  &  4 
Gul.  4.  C.27.  did  not  operate  to  prevent  the  tithe  owner  from  reooveriBg 
tithes  as  chattels  from  the  occupier,  although  none  had  been  aet  oot  for 
twenty  years,  but  that  it  is  confined  to  cases  where  there  are  two  particf^ 
each  claiming  an  adverse  estate  in  the  tithes. 

In  an  action  of  debt  under  stat.  2  &  3  Edw.  6.  c.  1 3.  for  not  lettiiig  oat 
tithes,  the  plaintiff  must  establish,  1.  his  title  as  rector,  lay  impropriator, 
ftc. ;  2.  the  defendant's  liability  as  an  occupier  of  lands  within  the  pariik 
&c. ;  3.  the  value  of  the  tithes. 

A  certificate  of  tithe  composition,  which  does  not  state  to  whom  tk 
composition  b  payable,  is  primd  Jade  valid,  and  the  rector  is  the  penoa 
entitled  to  the  composition.  (2) 

The  omi^ion  of  the  average  price  of  com  in  a  certificate  of  tithe  coa- 
position  does  not  vitiate  the  certificate.  Where  a  defendant  in  a  suit  for 
tithe  composition  is  shown  to  be  in  possession  of  lands  in  the  pvidi 
subject  to  composition,  the  onus  of  showing  exemption  lies  upon  sack 
defendant  (3) 

In  an  action  of  debt  for  arrears  of  tithe  composition,  if  the  compoHtioi 
be  not  appealed  from,  and  the  proceedings  therein  have  been  regular,  tk 
defendant,  in  Ireland,  will  not  be  permitted  in  that  action  to  set  op  a  iHk 
in  a  stranger  to  the  composition,  which,  if  establbhed,  would  have  tk 
effect  of  making  the  composition  void  ab  initio.  (4) 

In  a  suit  for  subtraction  of  tithes  in  the  Spiritual  Court  by  an  iiipi^' 
priator,  the  defendant's  personal  answer  stated  a  lease  of  them  by  tk 
plaintiff  to  a  third  party,  by  whom  they  were  demanded,  and  also  that  tkj 
belonged  to  the  vicar,  and  not  to  the  plaintiff.  The  defendant  also  pat  ia  t 
responsive  allegation  that,  by  immemorial  usage,  custom,  and  prescriptioit 
the  tithes  were  deemed  small  or  vicarial,  and,  as  such,  due  to  the  vkvi 
and  not  to  the  plaintiff.  The  plain tifi^s  personal  answer  denied  tk 
usage  as  stated  by  the  defendant,  and  the  judge  assigned  a  day  to  hftr 
on  the  sufiiciency  of  the  plaintifi^s  answer,  and  term  probatory  to  tk 
defendant :  it  was  held  that,  in  this  stage  of  the  cause,  there  was  bo 
issue  on  the  lease ;  that  the  only  matter  in  issue,  viz.  the  inunemoriil 
right  of  the  vicar,  was  properly  cognisable  by  the  Spiritual  Court;  and  tki 
there  was  no  ground  of  prohibition.  (5) 

Stat  6  &  7  Gul.  4.  c.  71.,  stat  7  Gul.  4.  &  1  Vict  c 69.,  stat  I  &  STict 
c.  61-.,  stat.  2  t^  3  Viet  c.  62.,  stat  3  &  4  Vict  c.  15.,  stat  .5  &  6  Vict  c5*n 
&  stat  9  &  10  Vict  c.  73.  have  given,  in  lieu  of  the  right  to  tithes  in  kJai 
which  subsisted  under  the  previously  existing  law,  an  annual  sum  of  noacy 
in  the  nature  of  a  rent  charge  issuing  out  of  the  land,  and  payable  hil^ 


(1)  15  M.  fc  W.  617. 

(2)  Lotfye  V.  Creaghf  1  Jones  &  Carey 
(Irish),  2 12. 

It  fiecms  that  a  certificate  of  tithe  com- 
position under  stat.  4  Geo.  4.  c.  99.  was 
considered  as  conclusive  evidence,  in  an  ac- 
tion aprainst  a  tithe  payer,  of  the  title  of  the 
person  named    therein,    us   the    iier.Hun    tu 


whom  the  ccnnpoution  is  due  ndftf^i^ 
to  that  composition.  A^  ▼.  Loekt,  S  JfiO 
(Irish),  11. 

(3)  ^iioa.  1  Crawford  &  IMz(lriA\IS. 

(4)  Ashe  ▼.  Locke,  ibid.  13. 

(r>)  Beauehamp  {Earl)   ▼.  7W»«r,  lOi- 
&  i:.  218. 
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yearly,  with  powers  of  distress  and  entry  upon  the  land  in  default  of  pay-   Tithes. 
meot :  and  it  may  be  here  observed,  tliat  by  stat.  10  &  11  Vict.  c.  104-.  s.  3.   stat  10&  il 
instruments  of  apportionment  may  be  corrected,  if  any  lands  have  been  im-   Vict  c.  104. 
properly  included,  or  charged  with  rent  charge,  therein.  Instnim  nts 

Where,  in  proceedings  before  a  tithe   commissioner  under  stat.  6&7   of  apportion- 
GuL4.  c71.  8. 45.,  several  moduses  are  set  up  in  respect  of  distinct  farms,  "'®"'  ""^y  ^ 
and  the  annual  value  of  the  payment  to  be  made  in  respect  of  each  farm  is 
less  than  20/.,  his  decision  is  final,  notwithstanding  the  whole  is  in  the  hands 
of  the  same  proprietor,  and  the  aggregate  yearly  value  exceeds  20/.  (1) 

A  modus,  that  in  lieu  of  tithes  arising  out  of  lands  in  the  occupation  of 
any  person  not  inhabiting  within  the  parish,  there  should  be  a  customary 
payment  of  Is,  per  acre,  and  where  the  lands  arc  in  the  occupation  of  a 
person  inhabiting  within  the  parish,  there  should  be  a  like  payment  of  6d. 
per  acre,  is  good.  (2) 

In  jReg.  v.  TTie  Tithe  Commissioners  (3)  it  appeared,  that  marsh  lands  in   In  fixing  ap- 

the  parish  of  Appledore  were  covered  from  render  in  kind  of  all  tithes,  portionment, 

regard  must  be 
except  the  tithes  of  corn  and  grain,  by  a  modus  of  Is.  per  acre,  but  were  had  to  the  pro. 

subject  to  render  in  kind  of  the  tithes  of  corn  and  grain  to  the  appropriator;  bability  of  the 

and  all  the  other  lands  of  the  parish  were  covered  from  render  in  kind  of  conTertedfrom 

all  tithes,  except  the  tithes  of  corn    and   grain,  by  a  modus  of  ScL  per  one  species  of 

acre,  but  were  subject  to  render  in  kind  of  the  tithes  of  corn  and  grain  culture  to 

.  .  ^         .  .     .  another. 

to  the  appropriator.     Certam   prescriptive  or  customary  payments  were 

payable  to  the  vicar  instead  of  all  the  tithes,  except  the  tithes  of  com  and 
giaiu.  The  valuer,  chosen  under  stat  6  &  7  Gul.  4.  c.  71*  s.  53.  to  apportion 
the  rent  charges  payable  to  the  impropriate  rector  and  vicar  respectively, 
charged  6d.  an  acre  of  the  rent  charge  to  be  paid  to  the  impropriate  rector 
on  those  pasture  lands  held  under  the  Dean  and  Chapter  of  Canterbury, 
which  probably  might  be  converted  into  arable.  On  appeal  to  the  com- 
missioners, it  was  objected,  that  the  valuer  had  no  power  to  charge  any 
additional  sum  upon  the  pasture  lands  beyond  the  amount  of  the  monies 
payable  to  the  vicar:  they  delivered  their  judgment,  that  the  objection  was 
unfounded,  and  stated  that  they  should  confirm  the  apportionment  It  was 
held,  that  prohibition  would  not  lie,  and  that  in  fixing  the  apportionment 
regard  was  to  be  had  to  the  probability  of  the  lands  being  converted  from 
one  species  of  culture  to  another. 

It  is  not  necessary  for  the  owner  of  the  rent  charge  to  bring  an  action  of  Where  writ  of 
ejectment  against  the  party  in  possession  in  the  regular  and  ordinary  course  *»*b«ro  facias 

-  ,  ,    •  ...  ,  ,    J  possessioncin 

of  law,  as  the  statute  gives  him  a  summary  remedy  grounded  upon  an  yfW\  \^  issued. 
affidavit  before  one  ojf  the  judges  of  any  of  the  courts  at  Westminster,  who 
is  authorised  to  order  a  writ  to  be  directed  to  the  sheriff,  requiring  him  to 
snnimon  a  jury  to  assess  the  arrears  of  the  rent  charge;  and  upon  the  return 
of  the  inquisition,  the  owner  of  the  rent  charge  may  sue  out  a  writ  of 
habere  facias  possessionem  directed  to  the  sheriff,  commanding  him  to 
cause  the  owner  of  the  rent  charge  to  have  possession  of  the  land  until  the 
arrears,  and  the  costs  of  the  writ  and  inquisition,  and  the  costs  of  culti- 
vating and  keeping  possession  of  the  land,  shall  be  fully  satisBed.  (4) 

(1)  Tinnlin$(m(acrh)y.JSouffhey(SirF.),  (3)  10  Jurist,  836. 

1  C.  B.  663.  (4)  Eagle  on  Tithe  Commutation  Acts, 

(2)  Bridffetcaier  (Mayor  of)  ▼.  Allen,   14       3d  ed.  Introd.  xi. 
M.  Si  W.  393. 
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^liercthe 
conaolidation 
of  actions  will 
not  be  en- 
forced. 


When  the  Tiear 
must  be  rated 
•s  the  occupier 
of  land 


In  Ward  (Clerk)  v.  Pomfret  (I)  an  award  was  made  by  an  aMuUDi 
tithe  commissioner  under  stat.  6  &  7  Gul.  4.  c.  71.  with  respect  to  certain 
allied  district  moduses.  Both  the  vicar  and  the  landowners  of  the  parbh 
being  dissatisfied  with  the  award,  the  vicar  brought  an  action  against 
of  the  landowners^  and  seventy-four  of  the  landowners  brought 
against  the  vicar,  in  order  to  try  the  disputed  right  under  issues  to  be 
directed  pursuant  to  the  46th  section  of  the  statute.  But  the  Court  refused 
to  order  the  seventy -four  actions  brought  by  the  landowners  against  the 
vicar  to  abide  the  event  of  the  action  brought  by  him. 

Under  stat.  6  &  7  Gul.  if.  c.  96.  s.  1.  the  vicar  of  a  parish  receiving  cos- 
position  for  small  tithes  is  to  be  rated  on  such  receipt  in  the  same  war  n 
the  occupier  of  land,  that  is,  on  the  sum  for  which  the  same  would  let,  free 
from  tenant*s  rates  and  taxes  and  ecclesiastical  dues.  (2) 


UNIONS  AND  DISUNIONS. 


1.  The  Law  as  it  existed  previously  to  Stat.  1  &2  Vict.  c.  I0& 
pp.  1306—1309. 

When  ehnrches  matf  be  united  —  Reatont  for  union  in  the  canon  low  —  TIf  p^ 
formerly  granted  unione  —  Stat  37  Hen.  8.  e.  91.  tf  stat.  17  Car.  8.  c  S.—  Cht* 
mon  law  not  taken  away  by  stat.  37  Hen,  8.  c  21.  —  That  benejiee  lo  wUd  lk 
other  i$  united  i$  the  euperior  —  H'here  patronage  vetted  —  Patron  of  the  mrnt  wehdk 
church  hat  the  firet  turn  —  Tithet  —  Union  does  not  unite  pariHue^^  StM,AQ^ 
^  Af.e,  12.  —  Rtparatione  of  churches  united —  Firet-fruits  and  #eiil*#—  Vmon  4w 
tried, 


2.  The    Law    as    it    exists    under    Stat.  I  &  2  Vict.  c.  106.  pp. 
1309—1313. 

liepeal  of  stat,  37  Hen,  8.  r.  21.  ^  stat.  17  Car,  2.  c.  3.  —  Ao  viifoii  in  fidmrf  ts  I* 
place  exctjtt  under  stat.  1^2  Vict.  c.  lOfJ.  —  UsioK  or  BcifrncEs  —  Ghbe  fci* 
may  be  excepted  out  of  any  united  benefice  to  augment  any  ad^iining  poor  bimjkf'^ 
Mode  of  conveyance —  Approval  of  bishop — Disunion  or  I3r.Niricu  -^  /Vi«m«*» 
fnr  disuniting  united  parishes — Incumbent  may  resign  one  or  more  oftkeduwi^ 
Iteneficest  and  patron  nuty  present  —  Portion  of  glebe,  8x. »  may  be  assigmd  ts  enm 
dissevered  Itenrfce  —  The  portion  so  asuigned  shall  belong  to  the  ineumbesd  -—  M" 
than  one  house  may  Ite  provided  in  diitunited  benefices  —  Existing  benefice  ktmms  wsay  k 
sold,  and  others  Intilt  or  purchased  ^^  Isolated  places  can  be  made  separate  beu^/Um*' 
Adjustment  of  disjmtes. 


Tub  Law  as 

IT  R1I8TID  rKE- 
TIOUftLY  TO 

Stat.  1  &  2 
Vict.  c.  106. 

When  churches 
roajr  be  united. 


1.  The  Law  as  it  existed  previously  to  Stat.  1  &  2  Vict.  c.  106. 

The  union  or  consolidation  of  churches  ought  to  be  founded  upon  good 
canonical  reasons. 

By  tlie  common  law,  when  churches  arc  poor  (3)  and  unable  to  svppoft 


(1)  1  M.  &  G.  559. 

(2)  Reg,  v.  C«/W  {Clerk),  12  A.  &  E. 
38L'. 

(3)  In  13  Hen.  3.  the  cliurch  of  Sl 
IViit's  in  ('liichcRttT,  bciiijf  very  |M>or, 
with  only  two  p.irislnoiUTs  the  king,  at 
the  request    of    llalph  Nvvill,     the    then 


bishop  and  chancellor  of  En*(laiMl, 
**  quod  eadcm  ecclesia  demoluitur»  t(  p(*- 
dicti  duo  parochimni  qui  spcctabaBl^  ^ 
ip»im,  awifrnentur  in  perpctuum  Iw^uh 
S.  Mari.x,  i\\\w\  eidem  <»ccle«ije  est  liiiHMi 
ut  ibi  deinceps  fiercipiont  spirituaKa.  cC  litf 
parochiani  ejusdem  hospiulb.'*    Srid.  tf?- 
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the  charges  to  which  they  arc  subjected,  they  may  be  consolidated  or  united   Tin  Law  ai 
with  the  consent  of  the  parson^  patron,  and  ordinary.  (1)  "ouVlt  to"  ' 

The  consolidation  or  union,  as  it  was  called  in  the  canon  law,  was  per-    Stat.  1  &  S 
niitted  for  the  sake  of  hospitality,  that  tlie  rector  might  thereby  be  better  ^^"'  ^'  ^^' 
enmbled  to  relieve  the  poor;  in  consequence  of  the  vicinity  of  situation  of  Reasons  for 

sereral  churches,  ou  account   of  a    want   of  parishioners,  and  extreme   **"***" ,'"  ^' 

CftDon  law. 
poverty  in  one  or  both  of  the  parishes*  (2) 

The  union  is  the  act  of  the  bishop  or  other  superior.  This  is  according 
to  the  definition  unio  est  beneficiorum  seu  ecclesiarum,  ab  episcopo,  vel  ab 
alio  superiore,  facta  anncxio.  (3) 

The  consent  of  the  Crown  is  not  necessary  to  a  union ;  because  it  being 
an  act  of  a  spiritual  nature  was  left  to  the  discretion  of  the  spiritual 
judges.  (4) 

The  pope  formerly  granted  unions ;  thus  Alexander  III.  sent  a  decree  The  pope  ibr- 
to  the  Archbishop  of  York,  by  which,  after  reciting  that  in  a  complaint  "YJnif™**** 
made  to  him,  he  had  heard  that  a  certain  town  in  that  province  was  so 
distant  from  the  parish  church,  that  it  was  very  difficult  for  the  inhabitants 
to  repair  thither,  especially  in  winter,  and  withal  that  the  church  revenue 
of  the  parish,  thougli  the  town  should  be  exempted,  would  not  be  insufficient 
for  the  minister  of  the  mother  church,  he  commanded  the  archbishop  to 
build  a  church  in  the  town,  and  with  the  assent  of  the  founder  of  the  mother 
church,  to  institute^  on  the  presentation  of  the  rector,  an  incumbent  there, 
who  might  have  to  his  own  use  all  ecclesiastical  profits  arising  within  the 
limits  of  the  town,  and  acknowledge  a  superiority  to  the  mother  church ; 
and  this  was  to  be  done,  whether  the  rector  of  the  mother  church  assented 
or  not  (5) 

The  statutes  concerning  the  union  of  churches  previously  to  stat.  1  &  2 
Vict  c,  106.  were  stat  37  Hen.  8.  c.  21.  &  statl7  Car.  2.  c  3.  (6) 

By  stat  37  Hen.  8.  c.  21.  a  union  or  consolidation  of  two  churches  in   Sut37Heii.8* 
one,  or  of  a  church  and  chapel  in  one,  the  one  of  them  not  being  above  the  ^'^^' 
yearly  value  of  6/.  in  the  King's  Books,  and  not  distant  from  the  other  above 
one  mile,  might  be  made  by  assent  of  the  ordinary,  the  incumbents,  and  of 
all  such  as  had  an  interest  in  the  patronage. 

This  statute  was  in  affirmance  only  of  the  common  law,  and  which  was   Common  law 
not  affected  by  its  provisions.  (7)  "®*  uken  away 

That  benefice  to  which  the  other  is  united  is  the  superior  and  prin-  Hen.8.  c.  2i. 

cipal,  although  the  inferior  and  accessory  enjoys  the  same  privilege  that  That  benefice 

to  which  the 

(I)  Harmanr, Reiuw, I  Sa\V,  165.  ^ustyn  tuU  visa  fuerint  ordinare,  atque  dis]>onere,   P^^**"  «"'>'J«^ 

▼.  Tmyme,  Cro.  Elir.  500.  lieynoldton  v.  Blake  habebis  ut  proprius  rcvera  sacerdos  liberatn   "  "**  ■"P«'i«Jf* 

amd  London  {Bishop  of  )t  I  Ld.  Raym.  192.  ex  nostrie  auctoritatis  consensu,  atque  per* 

(S)  £t  temporis  qualitas  et  vicinitas  nos  missione  liccntiam.     Ubi  vero  commodius, 

loeoniro  invitat,  ut  cumanam,  atque  mise-  atque  utilius  esse  perspcxeris  ibt  habitato : 

natem  unire  debeamus  ccclesia%  quoniam  ita  sane,  ut  alteram  ccclesiam,  cui  corpo« 

Dce  kmgo  itineris  spatio  k  se  scjunctic  sunt,  raliter  prxsens  non  es,  soUciti,  proridenti- 

iMc(peceati8  facicntibus)  tanta  populi  mul-  que  cura  disponas:    quatcniks    divina  illie 

titado  est,  ut  singulos,sicutolimfuit,  habere  mysteria  solenniter  auxiliante  Domino  pe* 

dabeant   sacerdotes.     Quia  igitur   cumani  ragantur.     Caus.  16.  q.  1.  c.  48.     Gibson's 

CMtri  taoerdoa  cursum  vita;  hujus  explevit,  Codex,  920. 

iitraaque  nos  eccle&ia.s  priesentis  auctoritatis  (3)  Gibson's  Codex,  920. 

pagina  unissc,  tibique commisivse  cognosce;  (4)  Au»tyn  v.  Twjfne,  Cro.  Elix.  501. 

pfDpriuiiique  utrarumque  ecclesiarum  scito  (5)  Seld.  267. 

ttCHepontlfieem.     £t  ideo  te,  quanninque  (6)     Vide  Stephens*   Ecclesiastical    Sta- 

tibi  de  earum  patrimonio,  vel  clcri  ordina-  tutes,  1836. 

tione,  lite  promotionc,  juxta  canonum  sta-  (7)  Auetyn  ▼.  Tiryae,  Cra  Elis.  500. 
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Thk  Law  ai 

IT  IXISTCD  rRE- 
VIOUftLT  TO 

Stat.  1  &S 
Vict.  c.  ]  06. 

Where  patron- 
age vested. 


Patron  of  the 
moat  Taluable 
church  has  Um 
first  turn. 


Tithes. 


Union  does  not 
unite  parishes. 


Sut.  4  Gul.  8e 
M.  c.  IS. 
lleparations 
of  churches 
united. 


the  more  worthy  benefice  does,  for  the  more  worthy  is  never  united  to 
the  minus  dignum,  and  a  parochial  church  therefore  cannot  be  united  to  a 
chapeL  ( 1 ) 

By  the  union  of  two  churches,  no  change  is  made  in  the  advovionf. 
Patrons  of  united  churches  have  several  rights,  for  though  there  is  bvt 
one  advowson  in  right,  yet  every  patron  has  the  whole  advowson  in  hit 
turn,  as  the  patronage  remains;  though  by  the  union  the  incumbeney 
of  one  church  is  extinguished,  and  the  incumbency  of  the  churches  is 
united,  the  tithes,  boundaries,  moduses,  and  profits  continue  as  before,  for 
there  can  be  no  union  of  parishes,  though  there  is  of  churches.  (8)  So 
where  three  parish  churches  were  united  by  stat.  22  Car.  2.  c  11.,  the 
benefice  may  be  described  in  pleading  as  one  rectory.  (S) 

The  patron  of  the  most  valuable  church  has  the  first  presentment»  and  a 
subject  patron  of  a  benefice  of  the  greatest  value  has  his  turn  before  the 
king  patron  of  the  lesser  church.  (4)  But  a  presentment,  time  out  of 
mind,  by  a  patron  of  a  rectory  who  has  presented  to  his  rectory  vith 
another  chapel  of  which  he  happened  to  be  the  patron,  will  not  hare  tk 
eflfect  of  an  union,  but  the  church  and  the  chapel  remain  distinct.  (5) 

After  an  union  the  ordinary  may  compel  the  parishioners  to  go  to  dM 
church  to  which  the  union  is  made,  and  pay  their  tithes  there.  (6) 

Where  one  church  was  united  to  another,  it  did  not  per  se  unite  tbe 
parishes,  but  it  was  only  an  appropriation  of  one  church  to  the  other,  n 
that  the  incumbentand  his  successors  of  the  other  church  could  be  piiiov 
of  the  church  united.  (7)  And  where  an  act  of  parliament  created  a  aev 
parish  church  and  rector}",  and  directed  the  bishop  to  confer  a  certaiB 
prebend  on  the  rector,  and  the  prebend  to  remain  united  and  annexed  to 
the  rectory  for  ever,  it  was  held,  that  this  was  not  such  an  appropriation  of 
the  rectory  to  the  prebend  as  to  make  it  an  appropriate  benefice  witbis 
stat  21  Hen.  8.  c  13.  s.  31.,  and  tenable  with  another  benefice  having  cue 
of  souls.  (8) 

If  two  churches  parochial  were  united  by  the  common  law,  the  repm* 
tions  remained  distinct,  and  the  inhabitants  of  the  parish  where  the  choick 
was  demolished  were  not  obliged  to  contril)Ute  to  the  repairs  of  the  R- 
maining  church  to  which  they  were  united.  (9)  In  consequence  of  vhicL 
it  was  enacted  by  stat.  4  Gul.  &  M.  c.  12,  that  where  one  of  the  churchcf 
united  by  stat.  17  Car.  2.  c.  3.  was  at  the  time  of  such  union,  or  aftervaidsi 
demolished,  then  as  often  as  the  church  which  was  made  the  church  pic* 
sentative,  and  to  which  the  union  was  made,  should  be  out  of  repair,  or  is 
need  of  decent  ornaments  for  the  performance  of  divine  ser\'ice  thereiBi 
the  parishioners  of  the  parish  whose  church  was  then  demolished  were  lo 
pay  towards  the  charges  of  such  repairs  and  decent  ornaments,  such  pro- 
portion as  the  archbishop  or  bishop  making  such  union  directed ;  and  for 


(1)  Godolphin's  Uepcrtorluin,  172. 

(*i)  Jlarmanv.  Renew,  I  Salk.  165.      Fell- 
down  V.  BeaU,    Carth.  i».18.      The  fxirish   of 
St.   Surithin  and    St.    Mary   Dothaw^    Skin. 
58H. 

(3)    WiUon  q.  Lv.Van   M.ldcrt  {CUrk), 
2  B.  &  P.  394. 

(•1)    Com.     Dig.    tit.    Advowson,    F.   2. 
Crookv's can,  1  Show.  i:02. 


(5)  Anon.  Sav.  17. 

(6)  Reynoidton    ▼.   Wake 
(Bit/iopof),  I  LA.  Kavm.  196. 

(7)  St.Swithin9{Pii'ritli    of) 

6n;. 

(H)  Brazennose  CoBege  \.  Salidmrf  (fi- 
shop  of),A  Taunt.  SSI. 

(9)  Aston  {Parish  of)  r. 
Chapel,  Hob.  CO. 
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want  of  such  direction,  then  one-third  part  of  the  charges  of  the  repairs  and  "r**"  ^'^^  ^' 

ornaments  were  to  be  taxed  and  levied,  as  if  it  were  for  the  reparation  and  viooslt  to 

finding  decent  ornaments  for  their  own  parish  church,  if  no  such  union  had  Stat,  i  &  9 

been  made.  ^'"'  ^-  ^^• 


The  payment  of  first  fruits  and  tenths,  together  with  all  other  payments  Fint-fruiu  and 
and  dues  to  bishops  and  archdeacons,  and  the  fees  of  institution,  are  reserved  ^^^^ 
ID  perpetual  unions,  whether  within  the  statutes  or  not.  (I) 

After  a  union  is  made,  if  any  question  arise  concerning  its  validity,  it   Union  how 
may  be  tried  in  the  temporal  courts,  if  it  be  within  the  statute  law;  but  if  *"***• 
such  union  be  not  within  the  statutes,  but  at  common  law^  it  must  be  tried 
by  the  spiritual  courts.  (2) 


2.  The  Law  as  it  exists  under  Stat.  1  &  2  Vict.  c.  106.  Thi  Law  as 

IT  BX18TS 

The  law  respecting  the  future  union  and  disunion  of  benefices  has  been    i  &s  Vict.' 
entirely  changed  by  the  provisions  of  stat.  1  &  2  Vict  c.  106.  which,  after  ^'  '0^* 
repealing  stat.  37  Hen.  8.  c.  21.  &  stat  17  Car.  2.  c.  3.,  enacts  by  section  20.,   ^t  l  &s 
that  from  and  after  the  14th  of  August,  1838,  it  shall  not  be  lawful  to   Repeal  of  sut 
unite  two  or  more  benefices  into  one  benefice,  in  any  other  form  or  manner,  S7Hen.8.cSl, 
or  under  any  other  circumstances,  than  is  thereinbefore  provided  ;  and  that  q^  i  «.  s. 
if  any  such  union  shall  be  made  in  any  other  form  or  manner,  or  under 
any  other  circumstances  than  as  it  is  thereinbefore  provided,  it  shall  be  void 
to  all  intents  and  purposes  whatsoever. 

By  stat  1  &  2  Vict  c.  106.  s.  16.,  whenever  it  shall  appear  to  the  arch-  Union  or 
bbhop  of  the  province,  with  respect  to  his  own  diocese,  and  whenever  5*"',"f"5' 
it  shall  be  represented  to  him  by  the  bishop  of  any  diocese,  or  by  the  vict  c.  106. 
iMshops  of  any  two  dioceses,  that,  two  or  more  benefices,  or  that  one  *•  16. 
or  more  benefice  or  benefices,  and  one  or  more  spiritual  sinecure  rectory  or 
reAories,  vicarage  or  vicarages,  in  his  or  their  diocese  or  dioceses,  being 
either  in  the  same  parish  or  contiguous  to  each  other,  and  of  which  the 
aggregate  population  shall  not  exceed  1500  persons,  and  the  aggregate 
yearly  value  shall  not  exceed  500/.,  may  with  advantage  to  the  interests  of 
religion  be  united  into  one  benefice,  the  archbishop  is  to  inquire  into 
the  circumstances  of  the  case ;  and  if  on  such  inquiry  it  appear  to  him 
that  such  union  may  be  usefully  made,  and  will  not  be  of  inconvenient 
extent,  and  that  the  patrons  of  the  benefices,  sinecure  rectories,  or  vicarages, 
consent  thereto  in  writing,  he  is,  six  weeks  before  certifying  such  inquiry 
and  consent  to  her  Majesty  as  thereinafter  directed,  to  cause,  with  respect 
to  his  own  diocese,  a  statement  in  writing  of  the  facts,  and,  in  other  cases, 
a  copy  in  writing  of  the  representation,  to  be  afiixed  on  or  near  the  principal 
outer  door  of  the  church,  or  in  some  public  and  conspicuous  place,  in  each 
of  such  benefices,  sinecure  rectories,  or  vicarages,  with  notice  to  any  persons 
interested  that  they  may,  within  such  six  weeks,  show  cause  in  writing 
under  their  hands  to  the  archbishop  against  such  union  ;  and  if  no  sufficient 
cause  be  shown  within  such  time,  the  archbishop  is  to  certify  the  inquiry 
and  consent  to  her  Majesty  in  council,  and  thereupon  her  Majesty  can 

(I)  Oibson*t  Codex,  920.  (2)  Ilarmanv.  Reniw,  1  Salk.  165.    4  Bum*!  E.  L.  46. 
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Tub  Lawai 
IT  Biitn 
UNDBE  Stat. 
1  &  8  Vict. 
c  106. 


Sut.  1  &  2 
Vict  c.  106. 
n,  17. 

Glebe  lands 
may  be  excep- 
ted out  of  any 
united  benefice 
to  auj^ment  the 
provision  for 
any  other  ad- 
joining^ poor  be- 
nefice by  an  cz- 
cliange  in  such 
manner  that  the 
augmentation 
iball  be  situate 
within  tlie 
limits  of  such 
other  benefice. 


make  an  order  for  uniting  such  benefices^  sinecure  rectories,  or  victnges, 
info  one  benefice,  with  cure  of  souls,    for  ecclesiastical  purposes  only; 
and  give  directions  for  regulating  the  course  and  succession  in  which  the 
patrons  shall  present  or  nominate  to  such  united  benefice,  and  for  detemui- 
ing,  if  it  be  in  two  dioceses,  to  which  of  such  dioceses  it  shall  bekMig; 
and  such  orders  are  to  be  registered  in  the  registry  or  registries  of  the 
diocese  or 'respective  diocese  to  which  such  benefice  shall  be  detenniiied 
to  belong,  and  to  which  either  or  any  of  the  benefices,  sinecure  rectoriei»  or 
vicarages  united,  shall  have  belonged  when  separate,  and  will  thenceforth 
be  binding  on  all  parties;  and  if  at  the  time  of  the  registration  of  suck 
orders  all  the  benefices,  sinecure  rectories,  or  vicarages  ordered  to  be  QDilcd 
shall  not  be  holden  by  the  same  incumbent,  then  if  any  of  them  shall  at 
such  time  be  vacant,  and  if  not,  then  upon  every  avoidance,  untfl  all  the 
benefices,  sinecure  rectories,  or  vicarages  but  one  shall  come  to  be  bolda 
by  the  same  incumbent,  the  patron  of  the  vacant  benefice,  sinecare  rectorr, 
or  vicarage,  will  be  bound  to  present  or  nominate,  and  the  bishop  boaiid 
to  admit  and  institute  or  license,  to  the  vacant  benefice,  sinecure  redorji 
or  vicarage,  the  incumbent  of  the  other  or  one  of  the  other  benefices,  sise- 
cure  rectories,  or  vicarages  so  ordered  to  be  united;  and  if  all  shall  be 
holden  by  the  same  incumbent  at  the  time  of  the  registration  of  such  oiden^ 
or  all  but  one  of  the  benefices,  sinecure  rectories,  or  vicarages  be  vaciBt, 
then  immediately,  or  otherwise  on  the  first  avoidance  of  either  or  any  of 
such  benefices,  sinecure  rectories,  or  vicarages  after  all  but  one  shall  have 
come  to  be  holden  by  the  same  incumbent,  the  benefices,  sinecure  reetoriei^ 
or  vicarages,  will  become  permanently  united  together,  and  be  deemed  aad 
taken  to  be  one  benefice,  with  cure  of  souls,  unless  afterwards  disonited  ia 
the  manner  thereinafter  enacted :  but  notwithstanding  any  such  union  tk 
parishes  or  places  of  which  the  united  benefice  shall  consist  are  to  contioae 
distinct  as  to  all  secular  rates,  taxes,  charges,  duties,  and  privileges,  and  in 
all  other  respects  except  as  thereinbefore  specified. 

And  by  stat.  1  &2  Vict  c.  106.  s.  17->  when  it  shall  further  appear lo 
the  archbishop  of  the  province,  with  respect  to  his  own  diocese^  or  b 
shall  be  further  represented  to  him  by  the  bishop  of  any  other  diooeie, 
that  the  total  income  of  any  benefice  or  benefices,  sinecure  rectory  or 
rectories,  vicarage  or  vicarages,  proposed  to  be  united,  would  be  larger 
than  sufficient  for  the  due  maintenance  and  support  of  the  incumbent  of 
the  benefice  when  united,  and  that  the  whole  or  some  specified  part 
or  parts  of  the  glebe  lands,  tithes,  rent  charges,  tenements,  and  heie- 
ditaments  belonging  to  the  benefice  or  benefices,  &c.  proposed  to  be 
united,  or  any  of  them,  might  and  could,  with  advantage  to  the  istereits 
of  religion,  be  excepted  out  of  such  union,  and  be  exchanged  for  eeitaia 
other  lands,  tithes,  &c.  in  some  other  specified  benefice  situate  in  tlie 
same  diocese,  and  having  no  competent  provision  belonging  thereto^  aixl 
that  the  lands,  tithes,  &c.  proposed  to  be  given  in  exchange  for  sock 
excepted  lands,  tithes,  &c.  might  with  like  advantage  be  granted,  conveyed, 
and  assured  as  a  further  perpetual  endowment  for  the  incumbent  of  seek 
last-mentioned  benefice,  and  that  the  patron  of  the  benefice,  &c  and  tbe 
incumbent  or  incumbents  for  the  time  being  thereof  respectively,  or  of  socli 
thereof  as  shall  not  be  then  vacant,  and  the  owners,  or  impropriaton  of 
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rocli  lands,  &c,  so  proposed  to  be  given  in  exchange  are  consenting  thereto,  1*""  ^^  ^* 
luch  consent  being  signified  in  writing  under  their  respective  hands,  the  uhdi*  Stat. 
archbishop,  after  inquiring  into  such  further  matter,  can  certify  such  further   l  &  2  Vict. 

circumstances  to  her  Majesty  in  council^  and  thereupon  her  Majesty  can  ^       

direct  such^  first-mentioned  lands,  tithes,  &c.  to  be  excepted  out  of  such 
anited  benefice,  and  to  be  granted,  conveyed,  and  assured  unto  such  owner 
or  impropriator  in  exchange  for  an  equal  value  of  lands,  tithes,  &c.  situate 
or  arising  within  the  limits  of  such  benefice,  to  be  by  him  granted  for  the 
further  endowment  of  such  other  benefice ;  and  such  orders  are  to  be  re- 
gistered in  the  registry  of  the  diocese  to  which  such  united  benefice  and 
other  benefice  shall  belong,  and  will  thenceforth  be  binding  on  all  parties ; 
and  such  lands,  tithes,  &c,  so  directed  to  be  granted^  he.  will,  immediately 
after  the  execution*  and  inrolment  in  manner  thereinafter  directed  of  the 
deeds  or  instruments  thereinafter  mentioned,  be  for  ever  freed  and  dis- 
charged of  and  from  all  estate,  right,  title,  and  interest  whatsoever  of  the 
incumbent  for  the  time  being  of  the  benefice,  sinecure  rectory,  or  vicarage 
to  to  be  united,  and  be  liable  to  the  uses,  trusts,  estates,  and  charges  to 
which  the  lands,  tithes,  rent  charges,  tenements,  or  other  hereditaments  so 
granted,  conveyed,  or  assured  by  such  owner  or  owners,  impropriator  or 
impropriators,  for  such  further  endowment,  may  at  the  time  of  such  exe- 
cution have  been  subject  or  liable ;  and  such  last-mentioned  lands,  &c. 
BO  granted,  will  t>e  for  ever  annexed  to  the  benefice  for  the  further  endow- 
ment of  which  they  shall  have  been  granted,  and  be  held  for  ever  by 
the  incumbent  for  the  time  being  thereof,  as  part  of  the  endowment 
thereof,  freed  and  discharged  from  all  uses,  trusts,  estates,  and  charges 
whatsoever. 

By  Stat  1  &  2  Vict.  c.  106.  s.  18.,  all   such  grants,    conveyances,  and   Statl&9 
usurances  are  to  be  made  by  deeds  or  instruments  in  writing,  under  the  ^**^*  ^  *^' 
hand  and  seal  or  hands  and  seals  of  the  patron  of  the  benefice,  sinecure  Conveyances  in 
rectory,  or  vicarage  affected  thereby,  and  of  the  owner  or  impropriator  of  e»chtnge  to  be 
the  lands,  tithes,  &c.  so  to  be  given  in  exchange ;  and  the  bishop  of  the   j„    ^^^^^  ^j,^ 
diocese  for  the  time  being  is  to  testify  his  approval  thereof  by  being  a  party  hands  and  seals 
and  affixing  his  episcopal  seal  thereto ;  and  the  incumbent  or  incumbents  jf  *'l'd'7**ha' 
for  the  time  being  of  such  of  the  benefices,  sinecure  rectories,  or  vicarages  enrolled  in 
as  shall  not  be  then  vacant,  are  to  testify  his  or  their  approval  by  being  a  Chancery, 
party  or  parties  to  and  signing  the  same  respectively,  and  must  be  the 
party  or  parties  by  whom  the  grant,  conveyance,   and  assurance  to  be 
made  or  executed  to  such  owner  or  impropriator,  shall  be  made  and  exe- 
cuted ;  and  such  deeds  or  instruments  are  to  be  enrolled  in  Chancery  within 
MX  calendar  months  after  the  execution  thereof  respectively,  or  else  have  no 
9peration  under  the  act 

By  Stat.  1  &  2  Vict.  c.  106.  s.  19.,  the  approval  of  the  bishop  is  to  be   Stat  I  &  3 
condusive  that  the  lands,  tithes,  rent  charges,  tenements,  and  heredita-      j^  ^  ^^' 
ments  so  to  be  granted,  conveyed,  and  assured,  were  respectively  of  the   ApproTal  of ths 
proper  value  required  by  the  act,  and  were  respectively  granted,  conveyed,   hishop. 
ind  assured  in  due  accordance  with  its  provisions. 

By  Stat  3  &  4  Vict  c.  60.  s.  21.,  the    provisions  of   stat  I  Se  2  Vict    Suts&4Vict 
c  106.,  as  to  the  parties  to  be  considered  patrons,  and  to  the  mode  of  giving  «•  ^0.  s.  SI. 
consents,  are  to  apply  to  stat.  3  &  4  Vict  c.  GO. 
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Thk  Law  as  Stat.  1  &  2  Vict.  c  106.  s.  21.,  after  reciting,  that   from  the  increaw  of 

ukdiITstat  population,  or  from  other  circumstances,  it  may  be  expedient  that  two  or 

1  &  8  Vict.  more  benefices  which  have  been  heretofore  united,  or  which  may  be  here- 

^  ^^' after  united  under  the  provisions  of  the  act,  should  be  disunitCMl :  eiiacli» 

Slat.  1  &  8  that  when  two  or  more  benefices  have  been  united  or  may  be  hereafter 

Vict.  c.  106.  united  into  one  benefice,  and,  with  respect  to  liis  own  diocese,  it  shall 

%m    SI. 

DiiuirioN  or  ^ppes^r  to  the  archbisliop  of  the  province,  or  the  bishop  of  any  diocese  shall 


BsKKricss.         represent   to  the  archbishop  of  the  province,  that   one  or  more  of  the 

rrwmonafar     benefices  within  his  diocese  of  which  such  united  benefice  shall  consbt.  laar 
oituniiiii^  ^       « 

united  paritbes.  be  separated  therefrom  with  advantage  to  the  interests  of  religion*  the  arch- 
bishop shall  inquire  into  the  circumstances  of  the  case,  and  if  on  such  inquiry 
it  shall  appear  to  him  that  such  union  may  be  usefully  dissolved,  so  far  as  re- 
spects  such  benefice,  or  benefices,  he  shall,  six  weeks  at  least  before  certifyiig 
such  inquiry  to  her  Majesty  as  thereinafter  directed,  cause  witli  respect  to 
his  own  diocese  a  statement  in  writing  of  the  facts  and  in  all  other  cmcs  a 
copy  in  writing  of  the  representation  to  be  affixed  on  or  near  the  priodjnl 
outer  door  of  the  church  or  in  some  public  and  conspicuous  place  in  each  of 
the  benefices  forming  part  of  the  united  benefice,  with  notice  to  any  penoa 
or  persons  interested  that  he,  she,  or  they  may  within  six  weeks  show  caaie 
in  writing  under  his,  her,  or  their  hands  to  the  archbishop  against  any  soch 
disunion  :  and  if  no  sufficient  cause  be  shown  within  such  time  the  arch- 
bishop shall  certify  the  inquiry  and  consent,  when  the  patron's  conseot  ii 
necessary,  to  her  Majesty  in  council,  and  thereupon  her  Majesty  can  uMe 
an  order  for  separating  such  last-mentioned  benefice  from  such  anted 
benefice,  and  for  declaring  the  rights  of  patronage  of  the  several  patroos  if 
there  be  more  than  one  patron,  and  such  order  shall  be  registered  in  tke 
registry  of  the  diocese  to  which  such  united  benefice  shall  belong ;  and  there- 
upon immediately,  if  such  united  benefice  shall  be  then  vacant,  otherwise  oa 
the  first  avoidance  thereof,  such  union  shall  be  ipso  facto  dissolved  lo  hr 
only  as  regards  such  benefice  so  proposed  to  be  separated  from  such  oniled 
benefice,  but  in  all  other  respects  shall  remain  in  full  force,  and  thenee- 
forward  such  last-mentioned  benefice  or  benefices  shall  be  taken  to  het 
separate  and  distinct  benefice  or  benefices  as  if  no  such  union  bad  takes 
place,  and  the  patron  thereof  may,  according  to  the  terms  of  such  order,  pre- 
sent or  nominate  thereto  respectively,  and  upon  every  avoidance  of  the 
same :  provided  that  no  benefices  which  have  been  united  for  more  thai 
sixty  years  before  the  passing  of  the  act  shall  be  disunited  without  the 
patron's  consent  in  writing. 
Stat.  1  &  2  By  Stat.  1  &  2  Vict.  c.  106.  s.  22.,  in  any  case  in  which  her  Majesty  ia 

Vict  c.  106.  council  shall  have  issued  any  order  for  separating  one  or  more  beneficea  fron 
Incumbentinay  8"^^*  ^  united  benefice,  the  incumbent  thereof,  if  such  united  beoe6oe  he 
rcfti^rn  one  or  full  al  the  time  of  issuing  such  order,  can  resign  the  .benefice  so  proposed 
more  of  the  dis.  a^  ^^  separated  from  such  united  benefice;  and  thereupon  the  rcspeciiw 

united  bene-         *  »  ,    ,  .         i  •         /?  •  .j.        »        •  _j 

ficvs  and  patron  patron  of  such  last-men tioned  benehcecan  present  thereto,  as  if  such  nniten 

may  present.  benefice  had  been  vacant  at  the  time  of  issuing  such  order. 

Stnt  1  &2  Vict       By  Stat.  1  &  2  Vict  c.  106.  s.  23.,  whenever  two  or  more  benefices  which 

c.  106.  8.23.  have  at  anv  time  been  united  into  one  benefice  shall  be  disunited  vi 

l°bc°&  become  separate  benefices  under  the  provisions  of  the  act,  whether  the 

be  assigned  to  order  for  disunion  shall  extend  to  the  whole  number  of  benefices  of  which 

cachduiseTervd  ^^^^i  united  benefice  consisted,  or  to  one  or  more  of  such  benefices  odIti 
benvGcc. 
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her  Majesty  in  council,  on  the  recommendation  of  the  archbishop  of  the  Thk  Law  as 

IT  KXI8TM 

province,  irith  the  written  consent  of  the  patron  of  such   benefices   re-  u„„g,  g^j^^^ 
spectively,  can  assign  and  attach  such  portion  of  the  glebe  lands,  tithes,  1  &  2  Vict. 

moduses,  rent  charges,  or  other  endowments  or  emoluments  belonging  to  ^'  ^^' 

or  arising  or  accruing  within  the  limits  of  such  united  benefice  to  each  of 
Buch  benefices  respectively,  notwithstanding  such  proportion  of  glebe  land, 
tithes,  rent  charges,  &c  may  not  accrue  within  the  limits  of  the  benefice 
to  which  the  same  shall  be  so  assigned  and  attached,  or  may  not  have  be- 
longed thereto,  and  also  to  divide  and  apportion  between  such  benefices  all 
such  charges  and  outgoings  as  before  the  disunion  thereof  were  imposed 
DpoD  the  whole  united  benefice,  and  in  the  case  of  mortgages  with  the  con- 
sent of  the  mortgagees  in  writing  under  their  hands  and  seals. 

By  Stat  1  &  2  Vict.  c.  106.  s.  24.,  all  lands,  tithes,  rent  charges,  moduses,  Sut.  i  &2 
or  other  endowments  or  emoluments,  when  so  assigned  and  attached,  are  to  ^  ^j^ 
belong  to,  and  the  same  and  the  rents  and  profits  thereof  to  be  recoverable  The  portion  no 
by,  the  incumbent  of  the  benefice  to  which  the  same  shall  have  been  so  J^^^^^J'JjJc 
usigned  and  attached.  incumbent. 

Stat  1  &  2  Vict.  c.  106.  s.  25.,  after  reciting  that  by  stat  1  &  2  Vict  Sut,  l  &2 
2. 28.  provision  was  made  in  certain  cases  for  selling  the  residence  house    ™^  ^'  ^^* 
ind  appurtenances  belonging  to  any  benefice,  together  with  a  certain  portion  ^^^  ||,^„  ^^ 
>f  land  contiguous  thereto,  and  for  applying  the  proceeds  of  such  sale  to  housi  may  be 
the  erection  or  purchase  of  some  house,  or  the  purchase  of  an  orchard,  5iwinited*bene- 
^arden,  or  land  for  the  residence  and  occupation  of  the  incumbent  of  such  fices. 
lenefice :  and  that  it  might  happen  that  in  the  case  of  benefices  disunited 
inder  the  provisions  of  the  act,  or  divided  or  separately  endowed  under 
tat  58  Geo.  3.  c.  4.5.  &  stat  59  Geo.  3.  c.  134-.,  the  existing  benefice  house 
nay  be  inconveniently  situated   for  any  one  of  such  disunited  parishes, 
ir  of  the  divisions  of  such  divided  benefices,  or  may  be  on  too  large  and 
•xpensive  a  scale   to  be   conveniently  maintained   by  the    incumbent    of  Existing  bcne- 
jiy  such  disunited  or  divided  benefice ;  enacts,   that  all   the   provisions  ^g^J^J'^^"'^ 
»f  stat  1.  k  2  Vict.  c.  23.  relating   to   the   sale   of  the  house,   gardens,  othera  built  or 
orchards,  appurtenances,  or  land  attached  to  any  benefice,  and  the  applica-  purohMed. 
ion  of  the  proceeds  of  such  sale,  shall  be  applicable  to  the  case  of  any 
benefice  divided  or  separately  endowed   under  the  provisions  of  stat.  58 
j€0.  S-  c.  45.  &  stat.  59  Geo.  3.  c.  13i.,  and  of  any  benefice  disunited  under 
he  provisions  of  the  act ;  and  that  the  proceeds  of  such  sale  may  be  applied 
»y  the  governors  of  the  Bounty  of  Queen  Anne  towards  the  erection  or 
torchase  of  houses,  gardens,  or  appurtenances,  or  of  so  much  land  as  shall 
le  required  for  the  residence  of  an  incumbent,  within  each  of  the  parishes 
o  disunited,  or  each  of  the  divisions  of  the  benefices  so  divided,  in  such 
iroportions  within  each  such  benefice  respectively  as  shall  be  approved  by 
he  archbishop  of  the  province,  with  the  consent  of  the  patron  and  ordinary, 
Jid  (if  the  benefice  be  full)  of  the  incumbent  of  tiie  benefice,  such  consents 
o  be  signified  in  writing  under  their  respective  hands,  and  to  be  confirmed 
»j  her  Majesty  in  council. 

By  statl   &  2  Viet.  c.  1(X).  s.26.  (1)  &  ^tat.  2  &  3  Vict  c.49.  8.6.(2)   Adjujitmcnt  of 
iolatcd  places  can  be  made  separate  benefices,  and  by  stat.  1  &  2  Vict.  c.  106.   ""P"^"*- 
•  27.(3)  powers  arc  given  to  adjust  disputt^s. 

(I)  AHU,SliO.  8UJ.  («J)  Ibid.  8J5.  (3)  Ibid.  HGli. 

4  p 
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Knactmfnts  of  Stat.  10  *  1 1 V  ict.  c.  63, — Extent  of  act —  Comttrmctiom  tftki 
of  the   act  —  Citinff   the    act  —  Portiong  of  the  act   may   he   ineorjitanted  ia 
arts —  Making   of   Ci:mftf.ry —  Construction  of  cemttery  to  be  suljtct  to  iki  pt 
visions  of  the  acty  and  the  Lands  Clnus.es  Consolidation  Act  of  1845  —  Errors  « 
omissions  in  act  or  schedule   to   Ite   corrected  hy  Justices  —  Oapie*   of  pfaat»  kt. 
b&  evidence  —  Contptiny   vt)t  to  disjnt^e  of  any  Lintl  consecrated  or  used  for 

—  Ci-mttery  not  to  be  urithin  n  certain  distance  of  houses  —  Company  may  hmildi 
ire.  —  Company  may  make  or  triden  rtxuls  to  cemetery  —  So  road  to  be  widrmwd  i 
consent  —  Owners^  hfc.  may  enter  into  agreements  for  improcing  roads  for  tkmi 

—  Cemetery  to  Ite  inclosed  and  fenced —  Cemetery,  ^  to  be  kept  in  repair^-' 
to  make  compensation  ftn"  damages  done  —  Preypntiok  of  Nuisaxces—  Potnr  tb\ 
$eicerSt  drains.  Sec.  in  and  about  thf  cemetery  —  Certain  provisiom*  of  Wedentorkt 
Act,  1847,  incorporated  with  the  act — Penalty  for  allouring  water  to  be  fomUd—^ 
to  Ite  sued  for  within  six  months  —  In  adtlition  to  penalty  ofSOL,  a  daily  pemai^ 
the  continuance  of  the  offence  —  Duaiala  —  A  part  of  cemetery  to  be  set  apart  mnd  cm- 
secratedfor  burial  ofmem'ers  of  Established  Church — Consecrated  groumd  to  bt  dejbmi 

—  A  chapel  in  connexion  with  the  Established  Church  to  be  constructed  —  Bodieg  wken 
interred  not  to  be  removed  without  lawful  authority  —  Chaplain  to  be  appoiattd  miA 
consent  of  the  bishop — Chaplain  to  perform  burittl  service  when  rrqmirtd '—' Otktr 
chrgymen  of  the  Established  Church  may  be  allowed  to  officiate <—  Company  to  pay  lAr 
chaplain  a  stipend  approved  by  the  bishop  —  Stiftend  to  be  recovered  by  oetiom  at  fav^ 
Burials  in  the  consecrated  pttrtion  to  be  registered  by  the  chajikun  —  Repiatert  to  he  mk- 

ject  to  the  regulations  of  stat.  6^7  (rul.  4.  c-  86.  as  to  searches,  ^c.  —  Cirri  mpfou^ 

for  the  consecrated  part  of  the  cemetenj  —  As  to  burial  of  persons  not  mewsbers  efdk 

Church  of  England  —  ComjHxny  may  allow  any  burial  service  to  be  performed  ra  Am^ 

ing  chapels  —  Power  to  apjmint  grave-diggers,  Afc.  —  Rtgulations  for  eusmrinf  dttmi§ 

and  solemnity —  No  burials  under  or  close  to  chaptls  —  KxcLirsivs  Rights  or  BcuiL 

—  Parts  of  the  cemttery  may  Ite  set  apart  for  exclusive  burial —  Monummiai  imatr^tmm 

—  Plan  and  Inmk  of  reference  to  be  krpt,  and  be  open  to  inspectiom  —  FoftX  or  G«a»t 
OF  Right  of  Buuiai.  — Form  of  grant  of  burial  in  vault,  ice.  to  be  aecordimy  totdkMi 

—  J{egi>tir  of  grants  to  be  ktpt — Rights  of  burial,  ire.  to  be  assignable^  tr  Bay  b 
bequeathed  by  will —  Form  of  Assignment  of  Right  of  Burial  —  Form  ef  mm^f^ 
meat —  Assignments  to  be  registered —  Prolndei  of  will*  to  be  regi»tered  —  Fu^ts  to  he 
hpt  exclusicfly  for  purchasers  of  exclusive  rights  So  sueh  grant  to  give  the  riyii  */ 
burial  in  consecrittcd  ground  to  certain  persons  —  Powefto  remove  numui 
Jterly  erected  —  Iilsh'*p  to  hove  power  to  olgtct  to  monumental  inscriptions  in 
}mrt  of  cemetery —  Paymknts  to  Inci'MBENTs  of  Parishf.s — Piyment*  to  u 
of  parishes  from  which  biftlies  are  brought —  Comjtuny  to  kiip  an  acnrn'tt  of  is 

—  Account  of  pttjmentK  due  to  incttmJients  of  jytirishes  to  Ite  rcudcrtd  half  yeariy  ^^  t^ 
to  be  paid  to  incumbents  of  jMrishes  half  yearly  —  Payment  to  br  mtuie  to  the  t'l 
ftr  the  time  being,  who  is  to  account  with  his  predteesxor —  Contjftny  to  pay 
clrrks  the  comprnsntion  mentioned — PROTKrTlt>N  of  CFMrTERY — Ih-ntJtyfvr* 
the  cemetery  —  Penalty  on  persons  committing  nuis4tncrs  in  the  cemttery  —  AiCOCin*^ 
Annual  account  to  be  made  up,  and  a  copy  transmitted  to  the  clerk  of  the  peace,  kc.,oadtt 
be  open  to  insjtertion — Tender  of  amends —  Rkco%-|.ry  of  Damacfs  am>  Pfhaitib— 
Stnt.  8  §•  i)  Vict.  c.  L'O.  ineorjmrated  as  to  damages,  ice.  —  In  Ireland  jtart  afi 
IfC  jHiid  to  guardians  of  unions  —  All  things  required  to  be  done  by  twojiutietg 
crrt.iin  cases,  be  done  /»»/  njie  -  -Perjury — Pirsons  giving  fd»e  evidemee  lit 
penidtirs  of  jterjitrti —  Access  to  Si»kcial  Act —  Cojdrs  of  fjtceial  art  to  ba  kept  H 
comptny  at  their  ojfice,  and  tlepoxitttl  with  the  clTk  of  the  ptace^  ami  be  open  io  it 
lion  —  Penalty  on  comjmny  failing  to  kerp  or  dejiosit  such  o»/jic*  — 
exempt  from  provisions  of  any  future  general  act. 


With  the  oxcej)tion  of  the  enactments  of  stat.  10  &  11  Vict.  c.65L«tkf 
law  as  to  vaults  and  ceniet(Ties  has  been  ]ireviously  dUcus^ied  under  tfc* 
tith?s  c»f  lk:iUAL  (1)  and  CiiunriiYARDS  (2)  ;  it  will  therefore  onlrno^^f 
reijuisite  to  flirect  attention  to  the  provisions  of  tiiat  statute. 

(\)  Ante,  187— 1>2I.  (2)  Ibid.  366— n6«. 
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Stat.  10  &  11  Vict.  C.65.  s.  1.,  after  reciting,  that  it  was  expedient  to  com-  Vaui.m  and 
prise  in  one  act  sundry  provisions  usually  contained  in  acts  of  parliament 


uithorising  the  making  of  cemeteries,  and  that  as  well  for  avoiding  the  Ss.  l — 5. 
oecessity  of  repeating  such  provisions  in  each  of  the  several  acts  relating  to  '^**®"*  °*  ^^^ 
Btich  undertakings,  as  for  insuring  greater  uniformity  in  the  provisions  them- 
lelves,  enacts,  that  the  act  shall  extend  only  to  such  cemeteries  as  may  be 
authorised  by  any  act  of  parliament  thereafter  to  be  passed  which  shall 
declare  that  this  act  shall  be  incorporated  therewith,  and  all  the  clauses  of 
this  act,  save  so  fur  as  they  shall  be  expressly  varied  or  excepted  in  any 
lach  act,  shall  apply  to  the  cemetery  authorised  thereby,  so  far  as  they  are 
applicable  to  such  cemetery,  and  shall,  with  the  clauses  of  every  other  act 
incorporated  therewith,  form  part  of  such  act,  and  be  construed  therewitli 
as  forming  one  act. 

Sections  2  &  3.  apply  to  the  construction  of  the  words  of  the  act ;  and   Construction  of 
with  respect  to  citing  the  act,  section  4.  makes  it  sufBcient,  in  citing  the  |j^®  ^^J 
act  ID  other  acts  of  parliament,  and  in  legal  instruments,  to  use  the  expres- 
tioo  "the  Cemeteries  Clauses  Act,  1847." 

Section  5.  contains  provisions  as  to  the  form  in  which  portions  of  the   Sect.  5. 
act  may  be  incorporated  in  other  acts.  Portionji  of  tlj€ 

fVitn  respect  to  the  making  of  cemeteries  —  where  a  company  (1)  is  corporatcd  in 

empowered,  for  the  purpose  of  making  a  cemetery  (2),  to  take  lands  other-  other  acts. 

wise  than  with  the  consent  of  the  owners  and  occupiers  thereof,  they  shall    Making  or 

be aobject  to  the  provisions  and  restrictions  contained  in  the  act  and  the   j^^'^ ^^' 

Lands  Clauses  Consolidation  Act  of  U'45,  and  must  make  to  the  owners   ^^^^  ^ 

and  occupiers  of,  and  all  other  parties  interested  in,  such  lands  (3),  or  Construction 

injariously  affected  by  the  construction  of  the  works,  full  compensation  for  ©' <^">|-*t*''*'y  ^ 

*  "^  •  *^  be  subject  to 

the  raluc  of  the  lands  so  taken  or  used,  and  for  all  damage  sustained ;  and,   tlie  proyisions 

except  where  otherwise  provided,  the  amount  of  such  compensation  is  to  of  the  act  and 

be  determined  in  the  manner  provide<l  by  the  Lands  Clauses  Consolidation  (^la^g^  (^o^. 

Acty  1845,  for  determining  questions  of  compensation  with  regard  to  lands  6olidatian  Act 

parehased  or  taken  under  its  provisions.  "^  ^^^^' 

If  any  omission,  mis-statement,  or  wrong  description  have  been  made  of  'Sect  7. 

any  lands,  or  of  the  owners,  lessees,  or  occupiers  of  anv  lands  described  in   *''^'?  *"" 
^  •  •  omissions 

the  special  act  or  the  schedule  thereto,  the  company,  after  giving  ten  days'   in  act  or 
Bodce  to  the  owners  of  the  lands  affected  by  such  proposed  correction,  can   schedule  to  be 
apply  to  two  justices  for  the  correction  thereof,  and  if  it  appear  to  such  justices'] 
JQttices  that  the  omission,  mis-statement,  or  wrcng  description  arose  from 
miitake,  they  can  certify  the  same  accordingly,  and  state  in  such  certificate 
the  particulars  thereof;  and  the  certificnte  must  be  deposited  with  the  clerk 
of  the  peace  of  the  county  in  which  the  lands  affected  thereby  are  situated, 
tod  thereupon  the  special  act  (4)  or  schedule  will  be  deemed  to  be  cor- 
rected according  to  such  certificate,  and  the  company  may  take  the  lands 

(1)  Company:  —  Tlie  ])i.Tsons  by  the  nic^5un|;os  Innds,  and  hereditaments  of  any 
^Mcial    act   authorised    to    construct    the       tenure. 

cemetery.  (1)   S/>rc!al  act :  —  This  ex]}ression  will 

(2)  Cemetery .-  —  The  cemetery  or  burial  apply  ^o  ""X  *^t  which  may  hereafter  l)e 
ground,  and  the  workn  connected  therewith*  pas^uL'd  nuthorisinj;  the  making  of  a  cume- 
by  the  special  act  authorised  to  be  con-  tcry,  and  with  which  this  act  may  l)e  in- 
itiiicted.  corporatcd. 

(3)  LanrU : -^ 'VhU   word    will    include 
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Vaults  and 
Cemeteaiu. 

Svct.  8. 
Copies  of 
plans,  &c.  to 
be  evidence. 


Sect.  9. 
Company  not 
to  dispose  of 
any  land  coniic< 
crated  or  used 
for  burials. 

Sect.  10. 
Cemetery  not 
to  be  within  a 
certain  distance 
of  houscii 

Sect.  11. 
Company  nuiy 
build  chapels, 
&e. 

Sect  12. 
Company  may 
make  or  widen 
roads  to  ceme- 
tery. 

Sect.  in. 
No  road  to  be 
widened  with- 
out consent. 

Sect.  14. 
Owners,  &c. 
may  enter  into 
agreements  for 
improving 
roads  for  that 
purpose. 

Sect.  15. 
Cemetery  to  be 
inclose<l  and 
fenced. 

Sect.  16. 
('emetcry  &c. 
to  I>e  kept  in 
repair. 

Sect.  17. 
Ccimpany  to 
make  compen- 
fution  for 
d<im:*ges  done. 

PREVKNTION  OP 
Nu  ISA  MCES. 

Sect.  ]8. 
Puwer  to  make 
sewers  drains, 
&c.  in  and 


according  to  tlie  certificate,  as  if  sucii  omission,  mis-statement,  or  wrong 
description  had  not  been  made. 

Copies  of  any  alteration  or  correction  of  the  special  act,  or  the  8cfaedal« 
thereto,  or  of  any  extract  therefrom,  certified  by  the  clerk  of  the  peace  in 
whose  custody  such  alteration  or  correction  may  l)c,  which  certificmte  nek 
clerk  of  the  peace  is  to  give  to  all  parties  interested,  when  required,  is  to 
be  received  as  evidence  of  the  contents  thereof. 

Tlie  company  are  not  to  sell  or  dispose  of  any  land  which  shall  haiv 
been  consecrated  or  used  for  the  burial  of  the  dead,  or  make  use  of  sock 
land  for  any  purpose,  except  such  as  shall  be  authorised  by  aet  of 
parliament. 

No  part  of  the  cemetery  is  to  be  constructed  nearer  to  any  dweOii^ 
house  than  the  prescribed  (1)  distance,  or  if  no  distance  be  prescribed,  it 
must  then  be  distant  200  yards,  except  with  the  consent  in  writing  of  tke 
owner,  lessee,  and  occupier  of  such  house. 

The  company  may  build  upon  any  land,  which  by  the  special  act  they  are 
authorised  to  use  for  the  purposes  of  the  cemetery,  such  chapeb  for  tke 
performance  of  the  burial  service  as  they  think  fit,  and  may  lay  oat  asd 
embellish  the  grounds  of  the  cemetery  as  they  think  fit 

The  company  may  mak(>  upon  any  land,  purchased  by  them  under  aet  d 
parliament,  any  new  roads  to  the  cemetery,  or  widen  or  improve  any  existiBg 
roads  thereto  which  they  think  fit. 

Provided  that  the  company  do  not  widen  or  improve  any  existing  ntd 
without  the  consent  of  the  owner  thereof,  if  the  road  be  private,  or  if  lltt 
road  be  public,  without  the  consent  of  the  persons  in  whom  the  management 
of  the  road  is  vested  by  law. 

The  company  and  the  owners  or  persons  having  the  management  of  aflf 
sueh  road  may  enter  into  such  agreements  as  tJK^y  think  fit,  for  enaUin^ 
the  company  to  widen  or  im))rove  any  sueii  road,  and  for  maintaining  tke 
same. 

Every  part  of  the  cemetery  is  to  be  inclosed  by  walls  or  other  suffident 
fences  ot'  the  prescribed  materials  and  dimensions  ;  and  if  no  materiakor 
dimensions  be  prescribed,  by  substantial  walls  or  iron  railings  of  the  ketgkl 
of  eiglit  feet  at  least. 

The  eonii)any  are  to  keep  the  cemetery  and  the  buildings  and  (encf* 
thereof  in  eonii)Iete  repair,  and  good  order  and  condition,  out  of  t^ 
monies  to  be  received  bv  tliem. 

Provided,  that  in  the  exercise  of  the  powers  granted  to  the  company  tWj 
do  as  little  damage  as  can  be,  and  make  full  compensation  to  all  ptftiei 
interestcfd  for  all  damage  sustained  by  them  through  the  exercise  of  sock 
powers. 

With  respect  to  preventing  nuisance  from  the  cemetery,  as.  18— SSLeucC 
that  the  company  are  to  make  ail  necessary  and  proper  sewers  and  dnimii 
and  about  the  cemetery,  for  draining  and  kee])ing  the  same  <lry,  and  they  W 
from  time  to  time,  as  occasion  requires,  cause  any  such  sewer  or  drain  toopcn 


( 1  )  Pritcriltrtl:  —  'lliis  word,  used  in  the 
act  in  fi'torence  to  any  matter  thcn-in  stated, 
must  be  construed  to  refer  to  sucti  matter 
as  the  s;iiiie  *>)i:i11  Ik*  preKcribcd  or  )iro%ide(i 
fur  in  the  special  act ;  and  the  sentence  in 


which  the  word  occurs.  iiiu<  be 
as  if  instead  of  the  word  ^pmciibrd.*  l*» 
exprcssii^n  *•  pre?icrilied  for  tliat  pBfr<*  * 
tlie  s|H>cial  act  **  had  been  um.iL 
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into  any  existing  sewer,  with  the  consent  in  writing  of  the  persons  having  the  Vaults  and 

management  of  such  sewer,  and  with  tlie  consent  in  writing  of  the  persons   ._1*'™!"'!!' 

having  the  management  of  the  street  or  road,  and  of  the  owners  and  about  the  ccme- 

occupiers  of  the  lands  through  which  such  opening  is  made,  doing  as  little  ^^'^' 

damage  as  possible  to  the  road  or  ground  wherein  such  sewer  or  drain  may 

be  made,  and  restoring  it  to  the  same  or  as  good  condition  as  it  was  in 

before  being  disturbed. 

When  any  street  or  road  or  sewer  shall  be  opened,  with  such  consent  as  Sect.  I9. 

aforesaid,  the  clauses  of  the  Waterworks  Clauses  Act,  1847,  with  respect  to  Certain  provi- 
«i.  /.,  i»i..  i»i  sions  or  Water- 

breaking  up  streets,  for  the  purpose  of  laying  pipes,  so  far  as  the  same  are  works  Gauscs 

consistent  with  the  act  and  applicable  thereto,  are  to  be  incorporated  with  Act,  1847,  in- 

the  act,  and  to  apply  to  the  company,  and  to  any  ground  broken  by  them  J^^)^™     ^' 

for  making  any  such  sewer  or  drain  to  open  into  any  existing  sewer. 

If  the  company  cause  or  suffer  to  be  brought  or  to  flow  into  any  stream,   Sect  20. 

canal,  reservoir,  aqueduct,  pond,  or  watering  place,  any  offensive  matter  '|«"*l^y  fo*" 

from  the  cemeteryr  whereby  the  water  therein  be  fouled,  they  will  forfeit  to  be  fouled. 

for  every  such  oflence  the  sum  of  50/. ;  and  the  penalty,  with  full  costs  of 

■nit,  may  be  recovered  by  any  person  having  right  to  use  the  water  fouled 

bj  such  oflensive  matter,  in  any  of  the  superior  courts,  by  action  of  debt 

or  on  the  case :  provided  that  the  penalty  be  not  recoverable  unless  the  Sect.  21. 

same  be  sued  for  durinc  the  continuance  of  the  offence,  or  within  six  Penalty  to  be 

^  sued  for  witbm 

months  after  it  has  ceased.  ,  six  months. 

lo  addition  to  which  penalty  of  50/.  (and  whether  such   penalty  is  Sect  22. 
recovered  or  not),  any  person  having  right  to  use  the  water  fouled  by  such   In  addition  to 
offensive  matter  may  sue  the  company  in  an  action  on  the  case  in  any  court  a  daily  penalty 
of  competent  jurisdiction  for  any  damage  specially  susUiined  by  him  by  during  the  con- 
reuon  of  the  water  being  so  fouled ;  or  if  no  special  damage  be  alleged,  for  ^^^^^^^^^ 
the  sum  of  10/.  for  each  day  during  which  such  offensive  matter  is  brought 
or  flows  after  the  expiration  of  twenty-four  hours  from  the  time  when 
notice  of  the  offence  is  served  on  the  comj)any  by  such  person. 

With  respect  to  burial*  in  the  cemetery,  the  bishop  of  the  diocese  in    Burials. 
which  the  cemetery  is  situated,  may,  on  the  application  of  the  company,   ^-  -^ — so. 
consecrate  any  portion  of  the  cemetery  set  apart  for  the  burial  of  the  dead  ^*'j^^'  - 
according  to  the  rites  of  the  Established  Church,  if  he  be  satisfied  with  the  metery  to  be 
title  of  the  company  to  such  portion,  and  think  fit  to  consecrate  such  por-   «ct  apart  for 
tion ;  and  that  the  part  which  is  so  consecrated  shall  be  used  only  for  k^|JJJ^i^J^,^^ 
burials  according  to  the  rites  of  the  Established  Church  :   but  the  company   Church. 
most  define  by  suitable  marks  the  consecrated  and  unconsecrated  portions  Sect.  24. 
of  the  cemetery.  ^^^TL 

The  company  are  also  to  build,  within  the  consecrated  part  or  the  ceme-  deBned. 
tery,  and  according  to  a  plan  approved  of  by  the  bishop  of  the  diocese,  a  Sect  25. 
chapel  for  the  performance  of  the  burial  service  according  to  the  rites  of  A  chapel  in 
the  Established  Church;  and  no  body  buried  in  the  consecrated  part  of  JhriE^tlblislied 
rlie  cemetery  is  to  be  removed  from  its  place  of  burial  without  the  like  Church  to  be 
aathority  as  is  by  law  required  for  the  removal  of  any  body  buried  in  the  coo«^'«ct«d. 
churchyard  belonging?  to  a  parish  church.  B^^n*  to' 

The  company  are  from  time  to  time,  vith  the  approval  of  the  bishop  of  be  remoTcd. 
the  diocese  in  which  the  cemetery  is  situated,  to  appoint  a  clerk  in  holy   Appointment 
orders,  of  the  Established  Church  to  officiate  as  chaplain  in  the  consecrated  of  chaplain. 
part  of  the  cemetery ;  and  such  chai)lain  is  to  be  licensed  b}  and  be  subject 
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VxWn   AND 
ClMRTERIBS. 


Sect  2R. 
Chaplain  to 
perform  burial 
Hcrvice  when 
required. 


Sect.  29. 
Other  clergy- 
men of  the 
EsUblisIicd 
Church  may  be 
allowed  to 
oflSciatc. 


Sect  30. 
Company  to 
pay  the  chap- 
lain a  stipend 
approve<l  by 
the  bishop. 


Sect  31. 
Stipend  to  be 
reojvercd  by 
action  at  law. 


Sect.  32. 
Burialst  in  the 
consecrated 
portion  to  be 
registered  by 
the  chaplain. 


Sect.  33. 
Ui'gi&ters  to  be 
Kuhjcct  to  the 
regulations  of 
Stat.  6  &  7  Gul. 
4.  c.  i<').  as  to 
fcearrlu'S,  &c. 

Sect.  34. 
Clerk  ap- 
pointed for  the 
co[ise>'rated 


to  the  jurisdiction  of  the  bishop,  who  is  empowered  to  revoke  any  fuek 
licence,  and  to  remove  such  chaplain,  for  any  cause  which  appears  to  hia 
reasonable. 

The  chaplain  must,  when  required,  unless  prevented  by  sickness  or  other 

.reasonable  cause,  perform  the  burial  service  over  all  bodies  brought  to  be 

buried  in  the  consecrated  part  of  the  cemetery,  which  are  entitled  to  be 

buried  in  consecrated  ground  according  to  the  rites  and  usage  of  tbe 

Established  Church. 

Any  clerk  in  holy  orders  of  the  Established  Church,  not  being  prohibtlcd 
by  the  bishop,  or  under  ecclesiastical  censure,  may,  at  the  request  of  tb^ 
executor  of  the  will  of  any  deceased  person,  or  any  other  person  havio^ 
the  charge  of  the  burial  of  the  body  of  any  deceased  person,  and  witb  tbe 
consent  of  the  chaplain  for  the  time  being  of  the  cemetery,  or  if  tbere  be 
no  chaplain,  with  the  consent  of  the  bishop,  perform  the  burial  eerriee 
over  such  body  in  the  consecrated  part  of  the  cemetery. 

The  company  are,  out  of  the  monies  received  by  them,  to  allow  to  tbe 
chaplain  of  the  cemetery  for  the  time  being  such  a  stipend  as  is  approved 
of  by  the  bishop  of  the  diocese  in  which  the  cemetery  is  situated,  wbicb  b 
to  be  payable,  by  equal  moieties,  on  the  25th  day  of  March  and  tbe  S9ib 
day  of  September  in  each  year ;  and  if  any  chaplain  die,  resign,  or  be 
removed  or  appointed,  in  the  interval  between  the  half-yearly  days  of  pay- 
ment, the  company  are  to  pay  to  him,  or  his  executors  or  adminiatratoii»  a 
part  only  of  tiie  half-yearly  payment  of  the  stipend  proportioned  to  tbe 
time  during  which  he  shall  have  been  the  chaplain  since  the  last  preoediig 
day  of  payment. 

If  the  stipend  of  the  chaplain,  or  any  part  thereof,  be  not  paid  to  tbe 
chaplain  entitled  to  receive  the  same,  or  to  the  executors  or  administnton 
of  a  deceased  chaplain,  for  the  space  of  thirty  days  next  afller  any  of  tbe 
days  of  payment  whereon  the  same  ought  to  be  paid,  such  chaplain,  or  hii 
executors  or  administrators,  may  n^cover  the  same,  with  full  costs  of  sail» 
against  the  company,  by  action  of  debt  or  upon  the  case  in  any  court  of 
competent  jurisdiction. 

All  burials  in  the  consecrated  part  of  the  cemetery  are  to  be  rpgistCRd 
in  register  books  to  be  provided  by  the  company,  and  kept  for  that  porpote 
by  the  chaplain,  according  to  the  laws  in  force  by  which  registen  tn 
required  to  be  kept  by  the  rectors,  vicars,  or  curates  of  parishes  or  ecdca* 
astical  districts  in  England ;  and  such  register  books,  or  copies  or  eztraels 
therefrom,  are  to  be  received  in  all  courts  in  evidence  of  such  burials;  uA 
copies  or  transcripts  thereof  are  from  time  to  time  to  be  sent  to  the  regii* 
trar  of  the  Ecclesiastical  Court  of  the  bishop  of  the  diocese  in  which  the 
cemetery  is  situated,  to  be  kept  with  the  copies  of  the  other  register  boob 
of  the  parishes  within  his  diocese. 

The  register  books,  so  far  as  respects  searches  to  be  made  therein,  tad 
copies  and  extracts  to  be  taken  therefrom,  are  to  be  subject  to  tbe  saae 
regulations  as  are  provided  by  stat.  6  &  7  Gul.  4.  c.  86.,  so  far  as  focb 
regulations  relate  to  register  books  of  burials  kept  by  any  rector,  victr,  or 
curate. 

The  company  may,  with  the  consent  of  the  chaplain  for  the  time  beiogt 
from  time  to  time  appoint  a  clerk  to  assist  in  performing  the  service  for 
burials  in  the  consecrated  part  of  the  cemetery,  and  allow  to  socb  ckrk 
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»uch  stipend  as  they  think  proper  out  of  the  monies  to  be  received  by  them,  Vaults  awd 
aod  may  remove  such  clerk  at  their  pleasure.  Cemctkries. 


The  company  may  set  apart  the  wliole  or  a  portion  of  that  part  of  the  P^^t  of  the 

cemetery  which  is  not  set  apart  for  burials  according  to  the  rites  of  the  ^^^^^  ^^^' 

Established  Church,  as  a  place  of  burial  for  the  bodies  of  persons  not  being  As  to  burial  of 

members  of  the  Established  Church,  and  may  allow  such  bodies  to  be  buried  persons  not 

therein,  under  such  regulations  as  the  company  appoint.  Ch"^*^"rE**^* 

The  company  may  allow,  in  any  chapel  built  within  the  unconsecrated  land. 

part  of  the  cemetery,  a  burial  service  to  be  performed  according  to  the  rites  Sect.  36. 

of  any  church  or  congregation  other  than  the  Established  Church,  by  any  Company  may 

minister  of  such  other  church  or  congregation  duly  authorised  by  law  to  burial  service 

officiate  in  such  church  or  congregation,  or  recognised  as  such   by  the  to  be  performed 

religious  community  or  society  to  which  he  belongs,  chapeu"*"*^ 

The  company  may  appoint  grave-diggers  and  other  servants  necessary  for  sect  37. 

the  care  and  use  of  the  cemetery,  and  may  pay  them  such  wages  and  Po^er  to  ap- 

aUowances  as  they  think  fit  out  of  the  monies  to  be  received  by  them,  and  jJ^J^ewT&c.* 

may  remove  them  or  any  of  them  at  their  pleasure.  g^^  gg^ 

The  company  arc  to  make  regulations  for  ensuring  that  all  burials  within  Regulations  for 

the  cemetery  are  conducted  in  a  decent  and  solemn  manner.  ensunng  de- 

^  ^  cency  and 

No  body  is  to  be  buried  in  any  vault  under  any  chapel  of  the  cemetery,  solemnity. 

or  within  fifteen  feet  of  the  outer  wall  of  any  such  chapel.  Sect  39. 

With  respect  to  exclusive  rights  of  burial,  and  monumental  inscriptions  j  **  Dunaisun- 

r  T)  ^  r  (jer  qj  close  to 

in  the  cemetery,  the  company  may  set  apart  such  parts  of  the  cemetery  as  chapels. 

they  think  fit  for  the  purpose  of  granting  exclusive  rights  of  burial  therein,  ExcLusiyE 

and  they  may  sell,  either  in  perpetuity  or  for  a  limited  time,  and  subject  to  J^'c"«  ^^ 

such  conditions  as  they  think  fit,  the  exclusive  right  of  burial  in  any  parts  «   ^^^ 

of  the  cemetery  so  set  apart,  or  the  right  of  one  or  more  burials  therein ;  t^     .f. 

and  they  may  sell  the  right  of  placing  any  monument  or  gravestone  in  the  ivts  of  the 

cemetery,  or  any  tablet  or  monumental  inscription  on  the  walls  of  any  cemetery  may 

chapel  or  other  building  within  the  cemetery.  cxclus'*^* 

The  company  are  to  cause  a  plan  of  the  cemetery  to  be  made  upon  a  burial. 

scale  sufficiently  large  to  show  the  situation  of  every  burial  place  in  all  the  Monumental 

parts  of  the  cemetery  so  set  apart,  and  in  which  an  exclusive  right  of  burial  *"*<^*P**^"** 

has  been  granted  ;  and  all  such  burial  places  are  to  be  numbered,  and  such  pj^J^*  ^j  ^^^^ 

numbers  entered  in  a  book  to  bo  kept  for  that  purpose,  and  such  book  is  to  of  reference  to 

contain  the  names  and  descriptions  of  the  several  persons  to  whom  the  *>« l^ept^and be 

exclusive  right  of  burial  in  any  such  place  of  burial  has  b(>en  granted  by  ^ion. 
the  company  ;  and  no  place  of  burial,  with  exclusive  right  of  burial  therein, 
is  to  be  made  in  the  cemetery  without  the  same  being  marked  out  in  such 
plan^  and  a  corresponding  entry  made  in  the  book,  and  the  plan  and  book 
must  be  kept  by  the  clerk  of  the  company. 

The  grant  of  the  exclusive  right  of  burial  in  any  part  of  the  cemetery,  Sect  42. 

either  m  perpetuity  or  for  a  limited  time,  and  of  the  rii^lit  of  one  or  more  'or»nof  g^«nt 

*^    '  ^  .  of  right  of 

burials  therein,  or  of  placing  therein  any  monument,  tablet,  or  gravestone,  burial. 

may  be  made  in  the  form  in  the  schedule  to  the  act  annexed  (1),  or  to  the 


(1 )  Form  of  grant  of  right  of  burial.  ti)  u%  paid  l)y of do  hereby  grant 

J\j  ^inuM  of  [here  nnme.  the  f pi  cial  a  ct]x^'Q  u»^«   ^i.e    said the    exclusive  ri^'ht  of 

[Aere  wiate  the  nmne  or  dtseription  of  the  com-  »'»'*i.il  [nr  the  njrht  of  burying bodies, 

f««5],  in  consideration  of  the  sum  of "«  thrcaje  may  6r,]  [or  tlie  right  of  placmg 

A  r  \ 
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Vaults  and 
Ckmetbeibs. 

Sect  43. 
Register  of 
grants  to  be 
kept. 


Sect.  44. 
RigbU  of 
burial,  &c.  to 
bo  afnignable* 
or  may  be  be- 
queathed by 
wUl. 

Sect.  45. 
Form  of  asngn- 
ment 

Sect  46. 
Assignments 
to  be  regis- 
tered. 


Sect.  47. 
Probates  of 
wills  to  be 
registered. 


like  effect,  and  where  tlic  company  arc  not  incorporated  it  may  be  executed 
by  the  company  or  any  two  or  more  of  them. 

A  register  of  all  such  grants  is  to  be  kept  by  the  clerk  to  the  compuj, 
and  within  fourteen  days  after  the  date  of  any  such  grant  an  entiy  or 
memorial  of  the  date  thereof  and  of  the  parties  thereto,  and  also  of  the  cod- 
sideration  for  such  grant,  and  also  a  proper  description  of  the  grovod 
described  in  such  grant,  so  as  the  situation  thereof  may  be  ascertaiiiedi  n 
to  be  made  by  the  clerk  in  such  register;  and  such  clerk  will  be  entitled  to 
demand  such  sum  as  the  company  think  fit,  not  exceeding  the  prcMribcd 
sum,  or  if  no  sum  be  prescribed,  2s.  6(L,  for  every  such  entry  or  memorial; 
and  the  register  may  be  perused  at  all  reasonable  times  by  any  grantee  or 
assignee  of  any  right  conveyed  in  any  such  grant,  upon  payment  of  the 
prescribed  sum,  or  if  no  sum  be  prescribed.  Is.,  to  the  clerk  of  tkeoomptOT. 

The  exclusive  right  of  burial  in  any  such  place  of  burial,  whether 
granted  in  perpetuity  or  for  a  limited  time,  is  to  be  considered  as  the  per* 
sonal  estate  of  the  grantee,  and  may  be  assigned  in  hisi  lifetime  or  bequeathed 
by  his  will. 

But  every  such  assignment  made  in  the  lifetime  of  the  assignor  most  be 
by  deed  duly  stamped,  in  which  the  consideration  shall  be  duly  set  foitk 
and  may  be  in  the  form  in  the  schedule  to  the  act  annexed  (1)»  or  to  the 
like  effect. 

And  every  such  assignment  must,  within  six  months  (2),  after  the  execv* 
tion  thereof,  if  executed  in  Great  Britain  or  Ireland,  or  within  six  months  after 
the  arrival  thereof  in  Great  Britain  or  Ireland,  if  executed  elsewbeiVi  be 
produced  to  the  clerk  of  the  company,  and  an  entry  or  memorial  of  lacb 
assignment  must  be  made  in  the  register  by  the  clerk  of  the  company,  in  tbe 
same  manner  as  that  of  the  original  grant ;  and  until  such  entry  or  memoriil 
no  right  of  burial  will  be  acquired  under  any  such  memorial ;  and  foreveij 
such  entry  or  memorial  the  clerk  will  be  entitled  to  demand  such  sum  as  tbe 
company  think  fit,  not  exceeding  the  prescribed  sum,  or  if  no  sob  be 
prescribed,  2s.  Gd. 

An  entry  or  memorial  of  the  probate  of  every  will  by  which  theexcloiive 
right  of  burial  within  the  cemetery  is  bequeathed,  and  in  case  it  coDtaii 
any  specific  disposition  of  such  exclusive  right  of  burial,  an  cntrr  of  neb 


a  monument,  tablet,  or  gravestone,]  in 
[here  describe  the  ground  intended  fur  the  ex- 
duaive  burial^  or  fur  placing  a  numuinent, 
tabiet,  or  grave$tone^  as  the  rate  may  be^  so  a» 
to  identifu  the  same,  and  if  a  place  of  cxclu- 

aire  burials  add^  *•  numbcre<l on  the  plan 

of  the  ccnietory,  made  in  pursuance  of  the 
»aid  act "],  to  hold  the   same  to  the  said 

in  perpetuity    [or    the    period  agreed 

«>/mm]  fur  the  purpose  of  burial  [or  a»  the 
ca»e  may  /m;]. 

(liven  under  our  common  seal  [or  under 
our  hands  and  seals,  a»  the  ca*e  may  6c, ]^  this 
day  of in  the  year  of  our  Lord 

(1  )  Form  of  asxignment  of  right  of  burial. 

I  //.  Ji.  of ,  in  consideration  of  the 

sum  of  paid  to  me  by  C  D.oT ,  do 

lieri'hy  a<.si;{n  unto  the  said  (.'.  JJ.  the  ex- 
clusiNC  right  of  burial    in  [firre  describe  the 


on  tbe  plaa  <f 
lance  ol  tbe  aii 


/i/arr],  and  numbered  — 

the  cemetery  made  in  pursuance 

act,  which  was  granted  to  me  [or  unto  A 

B.  of ]   in   perpetuity   [or  as  the  em 

may  be]  by  [here  state  the  name  of  CAc  0^ 
pttny]  by  a  deed  of  grant  bearing  date  ike 

day  of ,  and  all  my  estate,  tilk,  wri 

interest  therein,  to  hold  the  same  unto  the 
said  C.  D.  in  perpetuity  [or^asiAe  matwa^ 
IXf  for  the  remainder  of  tbe  period  tot  which 
the  same  was  granted  by  the  said  compuvl 
subject  to  the  conditions  on  which  I  hM 
the  same  immediately  before  tbe  ciccabtf 
hereof. 

Witness  my  hand  and  seal  thb  dty 
of . 

(2)  Month*:  —  Tlie  word  **  month.'  is 
this  or  the  special  act,  mu^^t  be  eoaatxwed 
enhndar  month. 
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disposition,   is,  within   six  months  after  the  probate  of  such   will,  to  be  "Vaults  akd 
made  in  the  register,  in  the  same  niatiner  as  that  of  the  original  grant ;   _  *  _' 


and  until  such  entry  no  rigiit  of  exclusive  burial  will  be  acquired  under 
Buch  will ;  and  for  every  such  entry  or  memorial  the  clerk  of  the  com- 
pany will  be  entitled  to  demand  such  sum  as  the  company  think  fit,  not 
exceeding  the  prescribed  sum,  or  if  no  sum  be  prescribed,  2s.  6d, 

No  body  can    be  buried  in  any  place  wherein  the  exclusive  right  of  Sect.  48. 
burial  shall  have  been  granted  by  the  company,  except  with  the  consent  of  kept  exclusively 
the  owner  for  the  time  being  of  such  exclusive  right  of  burial.  for  purchasers 

But  no  such  grant  is  to  give  the  right  to  bury  within  the  consecrated  o/"  "elusive 
part  of  the  cemeterv  the  .body  of  any  person  not.  entitled  to  be  buried  in   -^ 
consecrated  ground  according  to  the  rites  and  usage  of  the  Established  No  such  grant 
Church,  or  to  place  any  monument,  gravestone,  tablet,  or  monumental  to  give  the 
inscription  respecting  any  such  body  within  the  consecrated  part  of  the  in  consecrated 
cemetery.  groand  to  cer- 

Thc  company  may  take  down  and  remove  any  gravestone,  monument,  "*  p«"om- 
tablet,  or  monumental  inscription  which  shall  have  been  placed  within  the  Power  to  re- 
cemetery  without  their  authority.  move  monu- 

The  bishop  of  the  diocese  in  which  the  cemetery  is  situated,  and  all  per--  ™*°*"  !^S«i 

sons  acting  under  his  authority,  have  the  same  right  and  power  to  object  ^^^  ^| 

to  the  placing,  and  to  procure  the  removal  of  any  monumental  inscrip-  Bishop  to  have 

tion  within  the  consecrated  part  of  the  cemetery  as  he  by  law  has  to  object  P<>^"  ^  object 

,  r         .  .  "^  to  monumental 

to  or  procure  the  removal  of  any  monumental  inscription  m  any  church  or  inscriptions  in 

chapel  of  the  Established  Church,  or  the  burial  ground  belonging  to  such   consecrated 
church  or  chapel,  or  any  other  consecrated  ground.  ^^^     ceme- 

With  respect  to  payments  to  incumbents  of  parishes  or  ecclesiastical   Patiikiits  to 
districts  and  to  parish  clerks,   the  company,  on  the  burial  of  every  body  Ircumbintsof 
within  the  consecrated  part  of  the  cemetery,  must  pay  to  the  incumbent  for  ^^*'""^ 
the  time  being  of  the  parish  or  ecclesiastical  district  from  which  such  body   ^  52—57. 
shall  have  been  removed  for  burial,  such  sums,  if  any,  as  shall  be  prescribed   foments  to 
for  that  purpose  in  the  special  act  incumbents  of 

And  for  ascertaining  the  amount  of  the  payments,  if  an\',  to  be  made  to  P".'*!*^  ^J?™ 
,     .  ,  ^    ,  1         .  1  I  •      .  I  which  bodies 

the  incumbents  of  the  several  parishes  or  districts,  the  company  are  to  cause  arc  brought. 

books  to  be  kept,  and  entries  to  be  made  therein  of  the  names  of  all  persons   Sect.  5S. 
whose  bodies  are  buried  within  the  consecrated  part  of  the  cemetery,  and   Company  to 
the  names  of  the  parishes  or  districts  from  which  such  bodies  respectively  oflnterment^  * 
have  been  removed,  and  the  manner  of  their  burial  within  the  cemetery 
(distinguishing  whether  in  a  place  of  exclusive  burial  or  otherwise),  with 
the  date  of  such  burial ;  and  such  books  are  to  be  at  all  reasonable  times 
open  to  the  inspection  of  the  incumbents  for  the  time  being  of  the  several 
parishes  or  districts,  or  any  person   employed    by  them,  without   fee  or 
reward. 

The  company  are,  on  every  2.'>th  day  of  March  and  29th  day  of  September,  Sect  54. 
or  within  one  month  after  each  of  those  days,  to  deliver  to  the  person  who   ^^'^'^^^  ^ 
b  the  incumbent  uf  any  parish  or  ecclesiastical  district  on  that  day,  or  to  his  to  m^mUnte 
executors  or  administrators,  on  demand  made  within  the  month,  an  account  ofparishestoba 
of  the  sums,  if  any,  payable  in  respect  of  bodies  removed  for  burial  within  ^"°^™**  *****" 
the  consecrated  part  of  the  cemetery  from  such  parish  or  ecclesiastical  dis- 
trict during  the  half  year  next  preceding  such  '25tli  day  of  March,  or  29th 
day  of  September,  as  the  case  may  be. 
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Vaolts  and  The  sums  payable  by  virtue  of  the  special  act  are  to  be  paid  half-jeariT 

CmiTEKiM.  ^^  ^g  <25th  day  of  March  and  the  29th  day  of  September,  or  within  ooe 
Sect  55,  month  afterwards,  to  the  persons  who  are  the  incumbents  of  the  parishes  or 

Iff .       W«»  *J 

to^neumbents  ecclesiastical  districts  in  respect  of  which  the  same  are  payable  on  sueb 
of  pariabet  ha\U  25th  day  of  March  and  29th  day  of  September  respectively,  or  the  exeeaton 
y^^^y'  or  administrators  of  such  incumbents ;  (that  is  to  say),  such  sums  as  ac^vc 

between  the  29th  day  of  September  and  the  25th  day  of  March  following 

are  to  be  paid  to  the  person  who  is  the  incumbent  on  the  25th  day  of  Marcb, 

and  such  sums  as  accrue  between  the  25th  day  of  March  and  the  29th  diy 

of  September  following  are  to  be  paid  to  the  person  who  is  the  incumbeat 

on  the  29th  day  of  September ;  and  if  any  such  sums  be  not  paid  to  the 

party  entitled  to  receive  the  same  within  the  period  limited  for  the  pay* 

ment  thereof,  such  party  may  recover  the  same,  with  full  costs,  by  actioo  of 

debt  or  on  the  case,  in  any  court  having  competent  jurisdiction. 

Sect  56.  %  If  any  incumbent  of  any  parish  or  district  in  respect  of  which  somi 

mS""SJ*h'        *'®  payable  by  the  company  by  virtue  of  the  special  act,  ceases  to  be  incuB- 

cumbent  for  the  bent,  by  cession,  death,  or  otherwise,  between  the  two  half-yearly  dap  of 

time  being,  who  payment,  he  will  be  entitled  to  receive  so  much  of  the  sum  payable  at  the 

with  bii  pre*     'half-yearly  day  next  after  he  ceases  to  be  incumbent  as  has  accrued  fron 

deotuoT,  the  last  preceding  half-yearly  day,  or  from  the  time  when  such  incnmbcat 

became  first  entitled  to  receive  the  fruits  of  his  living,  as  the  case  may  i^ 

quire,  up  to  the  day  on  which  he  ceased  to  be  incumbent;  and  the  iDCum- 

bent  of  any  parish  or  district  who  receives  from  the  company  any  sum  to  a 

part  of  which  any  preceding  incumbent  is  entitled  under  the  provisioDS  of 

the  act,  is  to  pay  such  part  to  him,  his  executors  or  administrators,  aceoid* 

ingly ;  and  the  company  are  not  to  be  answerable  to  any  person,  other  than 

the  actual  incumbent  for  the  time  being,  for  the  payment  of  any  sums  bj 

virtue  of  this  or  the  special  act. 

Sect  57.  The  company  are,  on  the  burial  of  every  body  within  the  consecrated  part 

^*"P*"y  ***       of  the  comcter}',  except  where  the  body  is  buried  at  the  expense  of  iny 

clerks  the  com-   parish  or  ecclesiastical  district,  or  union  of  parishes  for  the  relief  of  the  poor, 

pemation  ^  p^y  to  the  parish  clerk  of  the  parish  or  ecclesiastical  district  from  which 

such  body  has  been  removed  for  burial,  if  he  held  the  office  of  parish  ckrk 

of  such   parish  or  ecclesiastical  district  at  tiie  time  of  the  passing  of  \ht 

special  act,  but  not  otherwise,  such  sum,  if  any,  as  shall  be  prescribed  for 

that  purpose  in  the  special  act. 

Protection  or        Wilh  respect  to  the  protection  of  the  cemcter}*  —  every  person  wilfullj 

CcxnreRT.         destroying  or  injuring  any  building,  wall,  or  fence  belonging  to  the  cem^ 

*  tery,  or  any  tree  or  plant  therein,  or  daubing  or  disfiguring  any  wall  thereof, 

PemltTfor         ^'  putting  up  any  bill  tiierein  or  on  any  wall  thereof,  or  \iilfuily  destro)iflg» 

dwnagingthe      injuring,  or   defacing   any  monument,    tablet,   inscription,  or   gravestone 

cemetery.  within  the  cemetery,  or  doing  any  other  wilful  .damage  therein,  will  forfeit 

to  the  company  for  every  such  otfence  a  sum  not  exceeding  oL 
Sect  59.  Every  person  playing  at  any  game  or  sport,  or  discharging  fire-armt|  sare 

pmoiu  ^m-  ^^  ^  military  funeral,  in  the  cemetery,  or  wilfully  and  unlawfully  dt>turbiDg 
mining  nut-       any  persons  assembled   in  the  cemetery  for  a  burial,  or  committing  aof 

Mnces  m  the  nuisance  within  the  cemeterv,  will  forfeit  to  the  company  for  every  such 
cemetery.  ^„  ,.        -i 

otfence  a  sum  not  exceeding  oi. 

Accousrn.  With  respect  to  the  accounts  to  be  kept  by  the  company,  s.  60.  enacts 

^^,^1-  that  the  company  shall  every  year  cause  an  account  to  be  prepared,  ?ho»- 
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iDg  the  total  receipt  and  expenditure  of  all  monies  levied  by  virtue  of  this  Vaulti  and 
or  the  special  act  for  the  year  ending  on  the  31st  day  of  December,  or  some  ""   *" 


other  convenient  day  in  each  year,  under  the  several  distinct  heads  of  count  to  bo 

A  A 

receipt  and  expenditure,  with  a  statement  of  the  balance  of  such  account,  "copy^^raiM- 
certiiied  by  the  chairman  of  the  company,  and  duly  audited,  and  shall  send  mitted  to  the 
a  copy  of  the  account,  free  of  cliarge,  to  the  clerk  of  the  peace  for  the  ^^^^^  of  the 
county  in  which  the  cemetery  is  situated,  on  or  before  the  expiration  of  one   to  be  open  to 
moDth  from  the  day  on  which  such  account  ends ;  and  the  account  is  to  inspection. 
be  open  to  the  inspection  of  the  public  at  all  reasonable  hours  on  payment 
of  the  sum  of  Is,  for  every  such  inspection;  and  if  the  company  omit  to 
prepare   or  send  such  account,  they  will  forfeit  for  every  such  omission 
the  sum  of  20/. 

With  respect  to  the  tender  of  amends,  s.  61.  enacts,  that  if  any  person  Sect.  61. 
have  committed  any  irregularity,  trespass,  or  other  wrongful  proceeding  in  |^,^^|,jg^ 
the  execution  of  this  or  the  special  act,  or  any  act  incorporated  therewith, 
or  of  any  power  or  authority  thereby  given,  and  if,  before  action  brought 
in  respect  thereof,  he  make  tender  of  sufficient  amends  to  the  party  injured, 
such  parly  cannot  recover  in  any  such  action  ;  and  if  no  such  tender  have 
been  made,  the  defendant,  by  leave  of  the  Court  where  such  action  is  pend- 
ing, may  at  any  time  before  issue  joined  pay  into  court  such  sum  of  money 
he  thinks  fit,  and  thereupon  such  proceedings  are  to  be  had  as  in  other 
where  defendants  are  allowed  to  pay  money  into  court. 

With  respect  to  the  recovery  of  damages  not  specially  provided  for,  and    Rkcotbrt  or 
of  penalties,   and   to  the  determination  of  any  other  matter  referred  to   J-^^^aomaxd 

,  *  •  •  1  SNALTUeS. 

jofttices,  —  the  clauses  of  the   Railways  Clauses  Consolidation  Act,  1845,   g,^  ^g ^. 

with  respe<;t  to  the  recovery  of  damages  not  specially  provided  for,  and  of  g^^^  ^^ 
penalties,  and  to  the  determination  of  any  other  matter  referred  to  justices,   Sut  8  &  9 
are  incorporated  with  this  and  the  special  act,  and  are  to  apply  to  the        ***^'^  "*" . 
cemetery  and  to  the  company  respectively.  to  damagei, 

Provided,  that  in  Ireland,  in  the  case  of  any  penalty  imposed  by  justices,   **^' 
where  the  application  is  not  otherwise  provided  for,  such  justices  may   ?**^t  ^^*j 
award  not  more  than  one  half  of  such  penalty  to  the  informer,  and  shall  part  of  penalty 
award  the  remainder  to  the  guardians  of  the  poor  of  the  union  within  which  ^  ^  P^i^l  ^ 
the  offence  sliall  have  been  committed,  to  be  applied  in  aid  of  the  poor  u^ni. 
rates  of  such  upion. 

And  all  things  in  this  or  the  special  act,  or  any  act  incorporated  there-   Sect  64. 
with,  authorised  or  required  to  be  done  by  two  justices,  may  and  are  to  be  When  ju«tic« 
done  by  any  one  magistrate  having  by  law  authority  to  act  alone  for  any 
purpose  with  the  powci*s  of  two  or  more  justices. 

Every  person  who  upon  any  examination  ui>on  oath,  under  the  provisions   Pskjuet. 
of  this  or  the  special  act,  or  any  act  incorpurated  therewith,  wilfully  and   Sect  65, 
corruptly  gives  false  evidence,  will  be  liable  to  the  penalties  of  wilful  and 
corrupt  perjury. 

With  respect  to  affording  access  to  the  special  act,  8.66.  provides  that  Accwsto 
the  company  must,  at  all  times  after  the  expiration  of  six  months  after  the   c.  ^i*  •,  u-  * 
pacing  of  such  act,  keep  in  their  principal  office  of  business  a  copy  of  the   Copies  of 
special  act,  printed  by  the  i)rinters  to  her  Majesty,  or  some  of  them,  and  »pecial  act  to 
must  also,  within  the  space  of  such  six  months,  deposit  in  the  office  of  the  compwiy  at 
clerk  of  the  peace  of  the  county  in  which  the  cemetery  is  situated,  a  copy  their  oflBce,  and 
of  such  special  act  so  printed ;  and  the  clerk  of  the  peace  is  to  receive,  and  fh^lerif  of*^ 
he  and  the  company  respectively  are  to  keep  such  copies,  and  allow  all  per-  peace,  a^**  »«• 
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Vaults  axd        gQ^g  interested  therein  to  inspect  the  same,  and  make  extracts  or  copies 

cixRXAict.     •    r      .    1   1.1  I        1  ..1  •     •    .  rr 

. therefrom^  m  the  like  manner,  and  upon  the  like  terms,  and  under  the  like 

ejpen  to  inspeo-   penalty  for  default,  as  is  provided  in  the  case  of  certain  plans  and  sectiooi 

by  Stat.  7  Gul.  4.  &  1  Vict.  c.  83. 

If  the  company  fail  to  keep  or  deposit  any  of  the  copies  of  the  special 

act  as  hereinbefore  mentioned,  they  will  forfeit  20/.  for  every  such  oflence, 

and  also  51.  for  every  day  afterwards  during  which  such  copy  shall  not  be 

so  kept  or  deposited. 
Sset  68.  And  notiiing  in  this  act  is  to  be  deemed  to  exempt  the  company  from 

notezraipt  ^^^  general  act  relating  to  burials  in  towns  or  populous  places  which  msy 
Irom  soy  future  be  passed  in  the  same  session  of  parliament  in  which  the  special  act  is 
geucTAl  act         passed,  or  in  any  future  session  of  parliament 


VESTRIES.  (1) 
1.  Generally,  pp.  1325 — 1334. 

Defined —  Where  held — By  vhom  gummoned — Notice  of  meetirngt —  Who  emuUeai 
meetingg  —  The  minister  luu  a  right  to  preside  at  vestry  meetings  — >  Authontg  cf  the 
chairman  —  Powers  of  adjournment  —  Judgment  of  Lord  Denman  in  Rex  t.  CHtnta 
(Archdeacon  of) — Judgment  of  Sir  Herbert  Jenner  Fu$t  in  Baker  ▼.  Wood  — 
TiW  requisite  for  the  duration  of  the  poll —  Power  or  VErrRiES  —  Control  im  pariak 
matters  —  Succeeding  vestry  superseding  the  acts  of  preceding  vettry  —  Distribmtiam  «/* 
pews  —  Liabilities  of  vestrymen  —  Signing  the  minutes —  Vestry  Clerk  —  CuMttiy 
of  the  books —  Duration  of  office —  The  Beadiji. 

2.'  Select  Vestries  by  Custom,  pp.  1334- — 1338. 

Prescription  and  constant  immemorial  usage,  the  basis  of  a  select  vestry  by  custom  —  Cm- 
torns  where  triable  —  CusUmis  —  Must  be  continuous,  acquiesced  in,  reasonaUe,  en*- 
pulsory,  and  consistent  —  Judgment  of  Lord  Ttntirden  in  Goldinu  v.  Fe>9C. 

3.  Provisions  of  Stat.  58  Geo.  3.  c.69.,  Stat.  59  Geo.  3.  c.  8.5^  and 
Stat.  59  Geo.  3.  c.  12.,  pp.  1339— 134'8. 

Stat.  58  Cfeo.  3.  c.  69.  —  Three  days*  notice  to  be  given  of  vestries  by  puUicatiom  in  the 
church  and  affixing  on  the  church  door —  Chairman  of  vestries  ajjjtointed —  Chairman 
to  have  the  casting  vote  —  Minutes  to  be  enttred  and  signed —  Manner  op  TOTiitiG  W 
Vestries  —  Electors  cannot  abridge  the  time  of  voting  —  The  commom  law  modi  ^ 
eh  ction  —  lUrgal  to  close  the  ditors  of  a  vestry  t  specially  during  a  jwll  —  Judgment  ^ 
Lord  Denmnn  in  llrciNA  v.  Lambeth  (  Uectok  or)  —  Judgment  of  Chirf  Juttkt 
Abbott  in  NicHTihCALE  v.  Marshall  -—General  electoral  rights  of  rate-f  ayers  maderM 
local  aqt  —  Judgment  of  Lord  Denman  in  lir.civx  v.  D'Oylt  axo  Reg.  t.  IIiiiCEa 

—  Inhabitants  coming  into  a  parish  siince  the  last  rate  may  vote  —  Inhabitants  rrfmsimg 
pttyment  of  rates  to  tn-  rrcludtd  from  vestries —  Preservatitm  of  parish  Utoks  and  papers 

—  Penalty  for  rttainiug  or  injuring  parish  liooks,  At.  —  Ilecurery  and  afjdicatiom  sf 
j)emdty  —  Sot  to  ufftct  other  proceedings  —  Provisions  in  rtlation  to  parishes  eJtemded 
to  townshifiSj  5'C.  —  Manner  of  giving  notices  of  vestries  and  meetings  in  special  cnses^ 
Not  to  alter  the  time  for  holding  vestries  specially  directetl —  Nor  to  affiled  spenal\ 

—  Stat.  59  Giu.  3.  c  85.  —  Persons  rated  to  the  pw/r  though  not  parishiomers, 
vote  in  vestry  acct/rding  to  the  value  of  the  premises  rated —  Clerk  or  agent  of  { 
tion,  ^c,  may  vote  in  vestry  according  to  the  vtdue  of  the  premises  rated — .Voa-/ 
of  rates  to  disqualify  from  fteitig  prtsent  or  voting  in  vistry  —  Stat.  59  Geo.  3.  c  l^i. 

—  When  a  select  vestry  cannot  eltct  anotlur  selict  vestry, 

(1)   Vide  ante,  tit.  Church — Cburchwardxxs —  Mandamus  —  PROuiBinov* 


la 


VESTRIES. 
4.  Particular  Select  Vestries  by  Statute,  pp.  134-8 — 1352. 

Stat.  10  Annk,  c.  11.  — Vestries  under  Church  Building  Acts —  Siat.  59  Geo.  S.. 
c.  134.  M.  30.  —  Stat.  3  Geo,  4.  c.  72.  «.  10.  —  A  teiect  vettryt  appointed  under  stai,  59 
Geo.  3.  r.  134.  t.  30. ,  hn$  no  power  to  impose  a  rate  for  the  repair  of  the  dietrict 
church  —  Judgment  of  Lord  Tenterden  in  Cocerurn  v,  UARYKr  ~~  Appointment  of 
new  vestrymen  where  vestrymen  neglect  to  attend  —  Where  a  vestry  will  not  be  compiled 
to  appoint  a  surveyor  to  certify  the  proper  construction^  draining t  ^c.  of  a  new  road.  •— 
Judgment  of  Lord  Tenterden  in  Hex  v.  Paddinoton  (Vestrt  or). 

5-  Vestries  under  Stat.  1  &  2  Gul.  4.  c.  60.,  pp.  1352 — 1368. 

Act  may  be  adopted  by  any  parish  —  Manner  of  adopting  it  in  parishes  where  inhabitanti 
do  not  assemble  in  open  vestry  —  Form  of  requisition  —  Upon  receij^  of  requisition 
churchwardens  to  give  notice  of  time  and  place  for  receiving  votes  —  Form  of  notice  — 
Form  of  declaration  —  Churchwardens  to  declare  whether  the  votes  are  in  favour  of 
adopting  the  act  —  Rate-payers  may  inspect  votes  —  No  person  to  vote  unless  he  has 
been  rated  one  year  —  Notice  of  adoption  of  the  act  — No  similar  requisition  to  be  made 
within  three  years  —  The  act  to  take  effect  in  all  parishes  in  which  its  adoption  has  been 
notified — Penalties  on  churchwardens  and  others  refusing  to  call  meetings^  ^c. — Notices 
of  election  to  be  given  —  Hate  collectors^  $*c.  may  be  summoned  to  assist  at  the  election  — 
Form  of  proceeding  at  annual  elections  —  Nomination  uf  inspectors  of  votes  —  Decision 
of  the  chairman  on  a  show  of  hands  that  one  or  the  other  party  has  a  majority  is  not  eoU" 
elusive  —  Existence  of  party  feeling  in  the  chairman  —  Where  an  election  has  been  irre^ 
gularly  conducted — Judgment  cf  Lord  Denman  in  Reg.  v.  St.  Pancras  (Vestrtmbn 
of)—  Ballot  may  be  demanded —  Mode  of  voting —  i^ic/y  of  inspectors  —  In  ease  of 
equality  of  votes  —  Penalty  for  forging  or  falsifying  any  voting  list,  or  obstructing  the 
election  —  Public  notice  to  be  given  of  vestrymen  and  auditors  chosen  by  parishioners  — 
Penalty  on  inspectors  for  making  incorrect  returns  —  Elections  to  be  annual  —  Vestry  to 
consist  of  not  less  than  1 2,  nor  more  than  1 20  householders  —  Proportion  of  existing  vestry 
to  go  out  of  office  at  each  of  first  three  elections  under  the  act  —  Judgment  of  Mr,  Justice 
Parke  in  Rex  v.  St.  Pancras,  Middlesex  (Churchwardens  op) —  Vestrymen  to 
quit  office  after  three  years,  and  one  third  of  the  whole  number  to  be  elected  annually^-' 
Qualifications  of  vestrymen —  Vestries  appointed  after  the  adoption  of  the  act  to  exercise 
the  authority  of  former  vestries  —  Not  to  affect  local  acts  regarding  vestries,  divine 
worship,  ^c,  exctpt  cu  therein  expressed —  7'he  acts  of  a  quorum  of  the  vestry  cU  any 
meeting  to  be  considered  as  the  acts  of  the  vestry  —  Meetings  not  to  be  held  in  the  church 
—  Meeting  to  elect  a  chairman  —  l*roceedings  to  be  entered  in  books,  to  be  open  to  in- 
speetion  —  Account  books  to  be  kept,  and  be  ttpen  to  inspection  —  Auditors  to  be  chosen 
annually —  Qualification  —  Further  qutdifications  of  auditors  ~-' Disqualifications  <— 
Mode  of  audit —  Judgment  of  Lord  Denman  in  Rex  v.  St.  Pancras  Church  (Trus- 
tees of)  —  Auditors  may  call  for  persons  and  books  —  Accounts  to  be  signed  by  audi' 
tors  —  Accounts  after  audit,  to  be  open  to  inspection '■^  Abstracts  of  accounts  to  be  pub' 
Ushed  fourteen  days  after  being  audited  —  Vestry  to  make  out  and  publish  yearly  a  list 
of  estates,  charities,  and  bequests,  Sfc.  with  the  application  thereof—  Saving  of  ecclesiasti- 
ced  jurisdiction  —  Meaning  of  terms  used  in  the  act  —  As  to  affixing  notices  —  Act  not 
to  extend  to  parishes,  where  mtt  more  than  800  rate-payers,  except  in  cities  or  towns. 


1  Generally.  (1)  Cikieallt. 

A  vestry,  propoily  speaking,  is  the  assembly  of  the  whole  pariith,  met  to-   Defined, 
gether  in  somecunvenient  place  for  the  despatch  of  the  affairs  and  business 

(I )  The  following  is  a  tabular  statement  of  the  principal  statutes  relative  to  vestries : — 
For  the  regulation  of  vestries  -  -  58  Geo.  3.  c.  69.  *] 

A         jji  f  59  Geo.  3.  c.  85.  I  ^^ 

Amended  by   -  »  -  S     -  /-   i   «    «    i  <i»-  *       a^        r  E» 

^  ^    /  Gul.  4.  &  1   \ict.  c.  45.       I 

Vide  ctiam       -  -  -  4  &  5  Gul.  4.  c.  76.  J 

Establbhing  select  ve^tries  -  -  59  Geo.  3.  c.  12. 

Repealed  in  part,  and  other  provisions!      jl  c  r   \  a       -#:  '  K* 

made,  by      -  -  -  J 

For  the  better  rei^ulaiion   of  vestries   in  certain  /,««/-   i    >•       -,.« 

.  .  '^  J-    1  &  2  Gul.  4.  c.  60.  w:, 

parMhes  .  .  .  .  ^  ,  g. 

Vide  ctiam      -  -  -  4  &  5  Gul.  4.  c.  76. 

"^'^wuiw  "'*''^-  °^  ^'""'^  "^'l'"'^  for  holding  )  ^  ^^j  ^  ^  J  y.^^^  ^^^  ^ 

For  the  regulation  of  vestries  in  Ireland     -  7  (ieo.  4»  c.  72.  "I  . 

Vide  ctiam      -  -  -  3  &  4  Gul.  4.  c.  37.  s.  65.      J 
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GsHBRALLT.       gf  the  paHsli ;  and  this  meeting  being  commonly  held  in  the  vestry  ad- 
joining or  belonging  to  the  church,  it  thence  takes  the  name  of  vestiy, 
as   the   place  itself  does  from  the  priest's  vestments,   which  are  nsuiUj 
deposited  and  kept  there.  (1) 
Wbtre  held.  It  is  not  essential  to  the  validity  of  the  meeting  that  it  should  be  held  in 

the  vestry  of  the  church,  and  it  may  be  convened  in  the  church  itself;  hot 
if  it  be  held  in  either  of  those  places  the  Ecclesiastical  Court  has  joris- 
diction,  ratione  loci  (2),  over  any  misconduct  or  disorder  committed 
therein  (3)>  though  more  license  is  permitted  in  the  vestry  room,  than  would 
be  considered  excusable  in  the  church,  as  the  vestry  is  the  place  for  parisk 
business ;  and  the  Court  would  not  interpose  in  such  case,  further  than 
might  be  necessary  for  the  preservation  of  due  order  and  decorum.  (4) 

It  has  been  held,  that  the  town  hall  is  not  an  improper  place  to  take  the 

poll,  by  reason  of  its  being  private  property,  where  no  person  had  been 

prevented  from  voting  on  that  account.  (5) 

By  whom  sum-       Id  Dawe  v.   Williams  (6)   Sir  John  Nicholl  observed,  "  Ve*trie«   for 

moned.  church  matters  regularly  are  to  be  called  by  the  churchwardens,  with  the 

consent  of  the  minister.  The  late  act  of  parliament  (7)  neither  altered 
the  general  authority  under  which,  nor  the  persons  by  whom,  vestries  are 
to  be  called  ;  it  only  added  some  further  formalities  in  the  mode  of  calling, 
such  as,  directing  the  notice  to  be  put  on  the  church-door,  and  that  it 
shall  be  given  a  certain  number  of  days  before  the  vestry  is  to  meet" 
NoTicK  or  These  meetings  are  usually  assembled  according  to  the  exigencies  of  the 

"""°*'  parish.     In    Glutton  v.  Cherry  (8)  Sir  John  Nicholl  said,  "  I  am  yet  to 

learn,  and  I  have  called  upon  tiie  counsel  for  authority  on  this  point,  and 
they  have  not  brought  it,  and  it  goes  to  the  very  foundation  of  their  case, 
that  notice  must  be  given  of  the  specific  purpose  for  which  a  vestry  is  to 
be  called ;  it  may  be  fit  and  proper,  if  anything  peculiar  is  to  be  done, 
and  the  parish  are  to  be  involved  in  expenditure,  that  the  specific  purpose 
should  be  stated  —  it  may  be  highly  proper,  —  but  a  distinction  is  to  be 
taken  between  what  is  higiily  proper,  and  strictly  legal ;"  but  it  is  provided 
by  Stat.  58  Geo.  3.  c.  69.  s.  11.,  that  what  was  formerly  adjudged  fit  and 
proper  to  be  done  in  this  respect,  shall  be  observed  and  performed. 

Anciently  notice  was  given  publicly  on  the  Sunday  before  e*'ery  ve*try 
meeting,  either  in  the  church  after  divine  service  was  ended,  or  else  at  the 
church  door  as  the  parishioners  came  out. 

But  although  proclamation  during  divine  service  for  the  meeting  of  i 

vestry,  or  of  the  purport  of  such  metiting,  was  proper,  it  was  indecorous  to 

announce  the  result  of  a  meeting  in  the  same  way. 

8tat.58  Gea  3.        Bystat.  58  Geo.  3.  c.G9.  s.  1 .  "no  vestry  or  meeting  of  the  inhabitant* (9)i 

e.69.  s.  I.  in  vestry  of  or  for  any  parish,  shall  be  holden  until  public  notice  shall  have 

Three  days  no-   Xy^^^  given  of  sucii  vestry,  and  of  tiie  place  and  hour  of  holding  the  same 


(1 )  Shaw's  P.  L.  48.  1  Burn's  £.  L.  415.  (7)  Stat.  58  Gw,  3.  c.  69. 

(c).  (8)  2  Phil.  384. 

(12)    IVrttmnuth  T.  Collins,  2  I  A.    Hoy  in.  (D)   It  was  formerly  usual  for  one  of  the 

850.  church  Ik'IK  to  l>c  tolled  for  half  &n  hour 

(3)  IViUon  V.  M*Math,  :J  15.  A  A.  241.  beftire  the  meeting  cominenctcl,  to  giw  lh» 

(4)  Ilutchinn  \,  DcnzihM-^  1  Consist.  185.  parishioners  notice  for  their  asftcinl«lin^  tj- 

(5)  Ilnhr  s.   Wood,  I  Curt.  .'J'JT.         '  gether.      Shaw  »  T.  L.  4H. 


{^6)  'J  Afitl.  \0y. 
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and  the  special  purpose  thereof,  three  dajs  at  the  least  before  the  day  to  be   Gmirallt. 
appointed  for  holding  such  vestry,  by  the  publication  of  such  notice,  in   tice  to  be 'given 
the  parish  church  or  chapel,  on  some  Sunday  during  or  immediately  after   of  vestries  b^ 
divine  service;  and  by  afRxing  the  same,  fairly  written  or  printed,  on  the   JhechuJc^J^d 
principal  door  of  such  church  or  chapel/'  affixing  on  the 

By  Stat.  7  Gul.  4.  &  1  Vict.  c.  45.  ».  1.  "  no  proclamation  or  other  public  c^"«**  *^°®'- 
notice  for  a  vestry  meeting,  or  any  other  matter,  shall  be  made  or  given  in  a  f^^'JJ-  9    A 
church  or  chapel,  during  or  after  divine  service,  or  at  the  door  of  any  church  ^  '    ' 

or  chapel,  at  the  conclusion  of  divine  service ;  and  by  sect  2.  all  proclamations  vestry  meetings 
and  notices  which  by  law  or  custom  have  heretofore  been  made  or  given  in  are  to  be  given, 
churches  during  or  after  divine  service,  are  to  be  reduced  into  writing,  and 
written  or  printed  copies  are  to  be  affixed  on  or  near  to  the  doors  of  all  the 
churches  or  chapels  within  the  parish  or  place,  previously  to  the  commence- 
ment of  divine  service,  on  the  several  days  on  which  such  proclamations  or 
notices  have  heretofore  been  made  or  given  in  the  church  or  at  the  door 
thereof." 

Where  an  act  of  parliament  for  regulating  the  concerns  of  the  poor  in  a 
particular  parish,  required  that  a  certain  notice  should  be  given  of  a  vestr 
for  the  election  of  a  treasurer,  and  that  a  treasurer  should  be  elected  at 
vefltry  held  in  pursuance  of  such  notice,  it  was  held,  that  to  support 
allegation  in  an  indictment  that  **A.  was  duly  elected  treasurer  of  the  said 
parish,"  an  entry  in  the  vestry  book,  stating  that  A.  was  elected  treasurer 
at  a  vestry  duly  held  in  pursuance  of  notice,  was  sufficient  evidence  (1 ) ; 
Chief  Baron  McDonald  observing,  ^*  Strict  evidence  of  the  appointment 
docs  seem  requisite,  and  to  the   validity  of   the  appointment  due  notice 
of  holding  the  vestry  is  essential ;  but  I  conceive  that  this  is  fully  proved 
by  the  recital  in   the   vestry  book.     What   is   thus  recorded    before  the 
inhabitants  of  the  parish,  I  must  consider  as  having  their  assent,  and  as 
being  evidence  in  any  case  of  this  description."  (2) 

Anciently,  at  the  common  law,  every  parishioner  who  paid  to  the  church  WhoeanaUend 
rates,  or  scot  and  lot,  and  no  other  person,  had  a  right  to  come  to  these  vestry  meetings, 
meetings.  (3)  But  this  must  not  be  misunderstood  of  the  minister,  who  has 
a  special  duty  incumbent  on  him  in  this  matter,  and  must  be  responsible  to 
the  bishop  for  his  care  therein ;  and  therefore  in  every  parish  meeting  he 
presides  for  the  regulating  and  directing  of  the  affair  ;  and  this  equally  holds, 
whether  he  be  rector  or  vicar. 

Residence  within  the  parish  is  not  a  necessary  qualification,  as  all  out- 
dwellers  occupying  land  in  the  parish  have  a  vote  in  the  vestry,  as  well  as 
the  inhabitants. 

Nor  is  the  payment  of  church  rates  essential  to  entitle  a  person  to  vote 
at  vestr)'  meetings.  And  although  at  a  meeting  of  the  parishioners,  in 
whom,  by  the  custom,  th(^  right  of  electing  to  a  perpetual  curacy  was  vested, 
such  meeting  being  duly  convened  for  the  purpose  of  choosing  a  fit  person 
to  fill  the  perpetual  curaey,  it  was  resolved,  before  the  election  began,  that 
parishioners  who  had  not  paid  (not  having  been  assessed  to)  church  rates, 
should   not  be  allowed  to  vote,  and  in  consecjuence  several  persons,  legally 


(I)   Hex  V.  Martin,  i>  Camp.  UX).  (.'^   Shaw's  P.   L    49.  17. 

<  2)   Vide    ctiani    Thomas    v.    Morri*^     I 
Add.  470. 
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qualified  to  vote,  did  not  tender  their  votes ;  and  the  votes  of  otben  vere 
rejected,  because  they  had  not  paid  the  church  rate,  though  they  had  piid 
poor  rates;  —  it  was  held  by  the  Court  of  King's  Bench,  that  the  electkn 
was  not  according  to  the  custom ;  and  that  it  was  not  competent  to  tiM 
parishioners  assembled  to  narrow  the  custom  by  passing  a  by-law,  wUck 
would  have  the  effect  of  making  it  depend  upon  the  will  of  parttcvlar 
persons  whether  a  person  had  a  right  to  vote  or  not,  by  insertiDg,  or 
omitting  to  insert,  tiic  names  of  any  particular  parishioners  in  the  church 
rate,  and  demanding  payment  thereof.  (1) 

Although  inhabitancy  is  not  requisite  to  confer  electoral  rights,  yet  nte* 
ability  is  necessary ;  and  payment  of  the  rates  if  demanded  is  equally 
requisite.  (2) 

The  minister  has  a  right  to  preside  at  all  vestry  meetings ;  for  a  minister 
is  not  a  mere  individual  of  vestry ;  on  the  contrary,  he  is  always  described 
as  the  first,  and  as  an  integral  part  of  the  parish ;  the  form  of  citing  a  parish 
being,  **  the  minister,  churchwardens,  and  parishioners ; "  and  putting  nj 
other  individual  in  competition  with  him  for  the  office  of  chairman,  wonld 
be  placing  him  in  a  degraded  situation,  in  which  he  is  not  placed  by  the 
constitutional  establishment  of  this  country.  He  is  the  head  and  pneses  of 
the  meeting.  (3)  Thus  it  has  been  held,  that  at  a  vestry  meeting  summoocd 
by  the  churchwardens  for  the  purpose  of  electing  new  churchwardens  ii 
a  parish  regulated  by  stat.  58  Geo  3.  c.  69.,  the  rector  has  a  right  to 
preside.  (4)     But  the  minister  is  not  an  integral  part  of  the  vestry.  (5) 

Stat.  58  Geo.  3.  c.  69.  s.  2.  directs  that  if  the  rector  or  vicar,  or  perpelnl 
curate,  be  not  present,  the  persons  assembled  must  forthwith  nominate  by 
plurality  of  votes,  to  be  ascertained  as  therein  directed,  one  of  the  Inha- 
bitants to  be  chairman,  which  is  nearly  tantamount  to  a  declaration*  or 
by  necessary  implication  declares,  that  if  the  rector,  vicar,  or  curate  be 
present,  he  shall  preside ;  and  the  let;islature  must  evidently  have  con- 
sidered that  by  law  and  usage  he  was  entitled  to  preside.  (6) 

The  chairman,  by  virtue  of  his  office,  possesses  authority  to  regulate  the 
whole  procecHlings  of  the  meeting,  to  grant  a  poll,  to  adjourn  it  if  indif- 
pensably  necessary,  and  to  do  all  other  necessary  acts  for  transacting  the 
business  of  the  vestry  ;  and  he  is  only  amenable  for  the  propriety  of  bii 
conduct  to  a  court  of  justice.  (7) 

In  Rex  V,  Chester  {Archdeacon  of)  (8)  notice  had  been  given  that  a 
vestry  would  be  held  in  the  church,  and  that  if  a  poll  were  demanded  it 
would  be  adjourned  to  the  town  hall ;  and  accordingly,  on  a  poll  heiB|; 
demanded,  the  chairman,  without  taking  the  sense  of  the  meeting,  adjourned 
to  the  town  hall :  —  It  was  lield  that  the  proceeding  was  regular,  no  basincM 
having  been  interrupted  by  it ;  Lord  Denman  observing,  "  The  objection 
has  been  distinctly  and  plausibly  put.  But  those  who  summon  a  meetiDg 
of  this  kind  must  necessarily  lay  down  some  order  for  the  proceedings ;  and 


( I  )  FuMlkner  (  Clerk)  v.  Ehjer,  4  B.  &  C. 
449. 

(2)  Stat.  5S  Geo.  3.  c.60.  s.  5. 

(3)  WilMnx.  M'Math,  3  Phil.  87.     3  B. 
&  A.  2Afi.  n. 

(4)  Itfi/.   IXOyly^D.D.),    12  A.  «r   E. 
131). 


(5)  Mawley  r.   Barhei^   2    £sp.N.P.C 
697. 

{(})  rifle  Stat.  .?S  Geo.  3.  c.  0*9.  «.  2. 

(T)  /?.y.  V.   D'Oyfy  (D.n.),   4  P.  &  D. 


52. 


(8)  1  A.  &  E  34S. 
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I  think  it  is  competent  to  them  to  say,  that  the  meeting  shall  be  held  in    Gxnkrallt. 
one  place,  and,  in  a  certain  event  which  may  require  it,  shall  be  removed  judgment  of 
to  another.    There  is  no  surprise,  or  injustice,  proved  in  this  case.   It  is  not  Lord  Denman 
like  Stoughton  v.  Reynolds.  (1)      There  it  was  held,  that  the  chairman   ^cu^l'Artk^ 
could  n6t  adjourn  the  business  of  the  vestry  while  it  was  in  progress ;  but  deacon  of). 
here  the  business  was  not  in  progress  at  the  time  of  the  removal  to  the 
town  ball.     It  had  been  announced  that,  if  there  should  be  a  poll,  it  would 
be  taken  in  the  town  hall ;  and  neither  the  show  of  hands,  nor  the  poll,  was 
interrupted  by  the  proceeding  which  took  place." 

In  the  course  of  the  argument,  the  Court  adverted  to  a  case  of  Rex  v. 
Sl  Mar^f  Lambeth  (^Churchwarden  of),  T.  T.  1832,  in  which  a  rule  nisi 
had  been  obtained  for  a  mandamus  to  elect  churchwardens,  &c.,  on  the 
ground,  that  on  the  occasion  when  the  persons  then  acting  were  supposed 
to  have  been  elected,  the  rector,  who  was  in  the  chair,  had,  upon  a  poll 
being  demanded,  adjourned  the  meeting  for  that  purpose  from  the  school- 
house  (where  it  was  holdcn  by  appointment)  to  the  church,  of  his  own 
aathority,  and  that  he  had  postponed  the  poll  till  some  other  business^ 
which  he  considered  necessary,  had  been  disposed  of.  The  poll  was  gone 
into  on  the  same  day,  and  continued  on  others^  at  the  church.  No 
previous  notice  h^d  been  given  of  such  adjournment.  The  afRdavits 
were  numerous,  and  went  into  much  detail.  The  statements  in  opposition 
to  the  rule  tended  to  show  that  the  poll  could  not  have  been  properly,  if 
At  all,  taken  in  the  school  house,  from  the  nature  of  the  place,  and  the 
numbers  and  tumultuous  state  of  the  meeting ;  and  the  rule  was  also  opposed 
on  other  grounds,  independent  of  the  discretionary  power  of  the  chairman 
to  adjourn,  viz.  a  former  practice  of  electing  ait  the  church,  and  an  alleged 
acquiescence,  on  the  present  occasion,  by  the  parties  now  complaining* 
Stoughton  v.  Reynolds  (1)  was  cited  in  support  of  the  rule,  upon  which 
Mr.  Justice  Parke  observed,  that  in  that  case  the  adjournment  was  to  a 
sabsequent  day,  and  asked  if  the  poll  could  not  have  been  adjourned  from 
one  room  into  another?  The  Court  considering  the  question  too  important 
to  be  decided  without  further  consideration^  and  the  day  on  which  it  was 
brought  on  being  the  last  of  Trinity  term,  it  was  proposed,  and  agreed  by 
the  parties,  that  the  judgment  should  be  given  early  in  the  vacation,  and 
the  rule  drawn  up  as  of  the  last  day  of  term :  and  the  Court,  in  the  vaca- 
tion, ordered  that  the  rule  should  be  discharged,  but  it  seems  that  no  reasons 
were  given.  (3) 

The  authorities  respecting  the  adjournment  of  vestries  have  been  collected   Judgment  of 
by  Sir  Herbert  Jenner  Fust,  in  his  judgment  in  Baker  v.  Wood  (4),  where    ^'»'  Herbert 
that  learned  judge  says,  "  The  first  objection  is  to  the  adjournment  of  the    Bnktry,H'ood. 
poll,  which,  it  is  admitted,  took  place  without  the  opinion  of  the  vestry 
having  been  taken  upon  it ;  and  the  case  of  Stoughton  v.  Reynolds  (5) 
haa  been  relied  on,  as  showing  directly,  that  the  power  of  adjourning  a 
▼estry   meeting  is  not  in  the  chairman  of  the  meeting,  but  in  the  whole 
body  of  the  vestry ;  and  it  appears  from  what  was  said  by  Lord  Hard- 
wicke  and  the  other  judges  that  the  Court  of  King's  Bench  was  of  opinion. 


(1)  f  Str.  lOU.  (4>  1  Ctirt.  5'JO. 

(2)  Ibid.  (5)  Foricsc.  1G3.     2  Str.  10-lJ.     C.  T.  II. 

(3)  1  A.  &  E.  34G.  in).  -71. 
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GiMiaiLLY.  under  the  circumstances  of  the  case,  that  the  chairman  had  no  foch  right 
Judgment  of  ^  ^^  ^^^  assumed  on  that  occasion.  But  in  order  to  see  the  foil  effect  of 
Sir  Herbert  ^  that  decision,  the  circumstances  of  that  case  must  be  coiiaidered;  audit 
Bmktr  T.  tfood.  ^  ^^'  appear,  that  they  are  as  far  removed  from  the  circuiiistaoeet  of  the 
present  case  as  can  be  well  conceived. 

**  I  will  refer  to  the  case  as  reported  by  Fortescue,  because  it  hat  beet 
stated  that  Lord  Hardwicke*s  opinion  was  more  strongly  expretaed  id  that 
report  than  in  Strange  and  in  the  report  of  cases  in  the  time  of  Lofd 
Hardwicke. 

**  The  declaration  set  forth  that  the  plaintiff,  being  an  inhabitant  of  the 
parish  of  All  Souls,  Northampton,  was  chosen  churchwardeny  and  ofatd 
himself  to  Dr.  Reynolds,  chancellor  of  the  diocese,  to  be  admitted  to  the 
office,  and  the  chancellor  refused  to  admit  him.     Mr.  Stoughton  therrapoa 
moved  for  a  mandamus  to  the  chancellor  to  admit  him  to  the  ofl&ocb  aad 
the  chancellor  returned  to  the  mandamus,  that  he  considered  the  plaiatif 
was  not  chosen  churchwarden,  but  another  person.    The  action  was  broaght 
for  a  false  return,  and  a  special  verdict  was  found  to  this  effect :— That  ii 
the  parish  of  All  Souls,  the  vicar  has  immemorially  had  the  nomiaatiM  of 
one  of  the  churchwardens ;  that  the  time  appointed  for  choosing  charch- 
wardens  was  a  day  in  Easter  week,  1731^  when  the  vicar  nominated  Mr. 
LoM-lk,  and  the  parishioners  the  plaintiff;  that  in  the  Easter  week  foUowia^ 
in  the  year  1735,  the  vicar  chose  the  same  person,  and  upon  a  dispaie 
arising,  whether  the  parishioners  could  choose  the  plaintiff  Stonghtoa  a 
second  time,  the  vicar  adjourned  the  assembly  till  the  next  morning,  bit 
that  part  of  the  parish  who  were  for  the  plaintiff  staid  behind  and  elected 
him  ;  and  the  other  party  assembling  next  day,  elected  another  person ;  aod 
the  question  was,  whether  the  vicar,  who  presidcKJ,  was  at  liberty,  ex  Btfo 
motu,  to  adjourn    the   election   of  churchwardens  without  any  preriooi 
notice,  or  the  consent  of  the  meeting,  and  after  the  persons  present  at  tht 
meeting  had  elected  a  churchwarden,  to  proceed  without  notice  to  dect 
another  churchwarden  the  next  morning  ? 

''  Most  undoubtedly,  in  such  circumstances,  there  is  no  authority  for  tbe 
power  assumed  and  exercised  by  the  chairm<in  in  that  ca.se;  it  was  tales* 
lated  to  put  an  end  to  the  privilege  possessed  by  the  parishioners,  of  electing 
a  person  for  churcliwardon,  and  to  put  a  stop  to  all  discussion  at  a  mcetiag 
called  for  the  purpose  of  election. 

'Mn  deciding  the  question  in  that  case,  Lord  Hardwicke  delivendu 
opinion  very  strongly  ;  that,  even  supposing  the  vicar  had  a  power  of  pre- 
siding (that  point  has  been  settled  since  (1)  )«  it  did  not  follow  that  he  had 
a  power  of  adjourning  the  meeting,  and  that  the  adjournment  was  rM, 
And  the  other  judges,  Mr.  Justice  Page  and  Mr.  Justice  Lee,  delivered  tke 
same  opinion  as  Lord  Hardwicke.  Mr.  Justice  Lee  said,  ^  The  parMD  ha* 
a  right  of  sitting  from  his  freehold  in  the  church ;  but  I  do  not  think  that 
can  any  ways  give  him  a  greater  right  or  authority  than  any  of  the  other 
members  of  the  assembly  ;  and  it  is  a  rule  in  law,  that  the  major  part  ia  all 
elections  have  the  light  of  determining  for  themselves.'  So  that  the  de- 
cision in  that  case  comes  to  this,  that  the  chairman  or  vicar  has  no  rigfct, 


(I )    inUon  V.  MM,th,  n  Phil.  67.     fi  13.  A  A.  241.  n.  (h). 
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under  the  circumstances  which  have  been  stated,  ex  mero  motu,  to  adjourn  G«hi»ailt. 
A  vestry  meeting  whilst  the  business  of  the  vestry  meeting  is  in  progress.       Judgment  of 

••  Rex  V.  Winchester  ( Commissary  of  the  Bishop  of)  ( 1 )  is  an  au-  Sir  Herbert 
thority  for  showing  (for  that  is  the  eflFect  of  the  case)  that  where  there  is  ^°a!!'^  *irL!!? 
DO  regular  presiding  ofRcer,  the  regulation  of  the  meeting  devolves  on  the 
whole  body,  and  that,  in  the  Absence  of  the  vicar^  the  churchwarden  is  not 
entitled  to  preside.  To  the  extent  to  which  this  case  goes,  it  supports  the 
authority  of  the  case  of  Stoughton  and  Reynolds ;  that  the  chairman,  as 
such,  ban  not  the  power  to  adjourn  the  vestry  at  any  time  and  under  any 
circumatances  he  may  think  proper.  Another  effect  of  this  case  the  Court 
will  refer  to  by  and  by-;  but  one  effect  of  the  case  is  to  show,  that  where 
there  is  no  regular  presiding  officer,  the  adjournment  devolves  on  the  meet- 
ing, and  not  on  the  chairman. 

^  Considering  the  nature  of  these  decisions,  and  the  circumstances  of  the 
cases,  the  question  is  whether  they  are  applicable  to  the  present,  and 
whether  there  are  not  many  material  distinctions  between  these  cases  and 
that  which  the  Court  has  under  its  consideration  ? 

**  Without  relying  on  my  own  judgment  in  this  particular,  it  docs  seem 
to  me  that  the  question  has  already  been  decided  by  the  Court  of  King's 
Bench,  in  a  case  which  has  been  cited  in  the  argument  as  the  Manchester 
€ase  (2),  which  seems  to  me  to  run  on  all  fours  with  the  present  case. 

**  In  the  case  now  before  the  Court,  the  notice  for  calling  the  vestry  in 
the  parish  of  Dudley,  on  the  25th  of  September,  was  (I  believe  it  has  been 
stated  in  the  argument)  copied  from  the  notice  in  that  case,  and  considering 
the  decision  in  that  case  as  a  precedent  for  their  direction,  the  church- 
wardens and  vicar  of  Dudley  governed  themselves  according  to  that  case, 
and  followed  its  provisions  as  exactly  as  the  nature  of  the  circumstances 
would  permit ;  and,  in  all  the  subsequent  proceedings,  conformed  with  what 
had  been  there  decided ;  and  the  only  distinction  I  find  between  that  case 
and  the  present  is,  that  the  former  was  for  the  election  of  a  churchwarden, 
whereas  the  present  was  for  the  making  of  a  church  rate.  But  this  does 
Dot  make  any  real  difference  between  the  two  cases :  the  principles  wliich  it 
is  proper  to  follow  in  respect  to  making  a  churcji  rate  will  be  found  to  be 
the  same  as  those  which  apply  to  the  election  of  churchwardens ;  and  all 
the  conditions  in  respect  to  the  conduct  of  the  poll,  and  the  course  of  the 
proceedings  in  an  election  of  a  churchwarden,  are  equally  applicable  to  a 
poll  in  the  question  of  a  church  rate. 

••  What  then  were  the  circumstances  of  that  case  ?  A  rule  had  been 
obtained,  calling  on  the  Archdeacon  of  Chester  to  show  cause  why  a  man- 
damus should  not  issue,  calling  upon  him  to  swear  in  ceitain  persons  as 
churchwardens  of  Manchester,  on  the  grounds  that  they  were  duly  elected ; 
that  the  meeting  at  which  their  election  took  place  was  illegally  adjourned, 
and  that  a  poll  subsequently  taken  was  not  duly  takon. 

**  No  case  can  be  more  clear  and  direct  in  its  application  to  the  present 
case  than  this.*' 

The  question  as  to  the  time  requisite  for  the  duration  of  the  poll  is  also  Time  requUite 
much  discussed  in  the  c(>ur!*e  of  the  same  judgment.     As  seven  hundred  ^°''  ^***''  ""'^' 

(1)7  East,  573.  (2)  Rex  v.  Chetttr  {Archdeacon  .»/),  1  A.  &  E.  3  l.'.     3  N.  &  M.  113. 
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and  eighty-five  persons  were  the  greatest  number  proved  to  hare  Toted  od 
any  occasion,  Sir  Herbert  Jenner  Fust,  regretting  that  a  longer  period  had 
not  been  allowed,  held  that  eleven  hours  was  a  sufficient  time»  if  due 
diligence  had  been   used  for  taking  the  poll ;  observing :  —  **  I  coafeM 
this  is  the  only  part  of  the  case  on  which  I  have  felt  any  real  diificoUy. 
It  is  not  very  easy  to  determine  what  time  should  be  allowed,  so  aa  to  give 
evefy  person  entitled  to  vote  an  opportunity  of  recording  his  vote;   and 
all  that  can  be  said   is,  that  where  no  custom  exists,  a  reasonable  tine 
should  be  given,  and  which  I  consider  is  the  result  of  the  Wmckakr 
ca8e{\)y  which  I  have  adverted  to  already.     But  it  can  hardly  be  nid, 
that  it  was  decided  that  the  time  allowed  in  that  case  was  only  a  leaton* 
able  time  for  polling  one  hundred  and  eighty  voters.     One  hundred  and 
eighty  persons  only  were  entitled  to  vote;  and  it  cannot  be  contended 
that  the  result  of  that  case  is,  that  the  whole  of  the  time  was  neeeHarj 
for  them  to  record  their  votes.     The  question  was  not  as  to  the  due 
solely,  and   it  was  decided,  that  that  was  a   question  of  custom.    Mr. 
Justice  Le  Blanc  says,  *  If  there  had  been  no  custom,  there  would  liave 
been  a  difficulty  in  the  case ;  but  if  there  be  a  custom  to  conclude  the  poD 
at  a  certain  time,  that  being  a  reasonable  time,  the  voters  must  teoder 
their  votes  within  it;  and  this  is  fit  to  be  tried.'     And  Lord  Ellenborooghi 
after  stating  that  the  custom  was  a  sufficient  foundation  for  the  Conrt  ts 
go  upon,  observes,  <  that  if  there  were  no  custom,  there  must  be  some  limi^ 
if  the  limit  were  assigned  by  a  competent  authority,  and  were  in  \uS 
reasonable.      Now,  putting  out  of  question  the  resolution  of  the  vestry  oi 
the  first  day  to  determine  the  election  at  four  o'clock  on  the  evening  of  the 
second  day,  it  still  appears  that  for  two  hundred  years  past  there  had  beta 
no  instance  of  an  election  of  churchwarden  continuing  beyond  four  o'doek 
on  the  second  day  :   I  see  nothing  unreasonable  fn  that  limit.'     There  thes 
the  time  of  the  determination   of  the  poll  was  previously  fixed  at  fosr 
o'clock  of  the  second  day,  and  it  appeared,  that  in  no  instance  had  the 
election  continued  beyond  that  period  for  two  hundred  years  past ;  and  thii 
was  held  to  be  a  reasonable  time,  not  with  reference,  I  apprehend,  to  the 
number  of  voters,  one  hundred  and  eighty  ;  but  altogether,  with  refereacf 
to  the  custom,  and  a  mandamus  was  directed  to  issue  in  that  case.     I  css- 
not,  therefore,  consider  that  this  case  determines  any  thing  more  than  that 
where  a  custom  prevails,  the  custom  shall  rule ;   but  where  there  b  no 
custom,  that  a  reasonable  time  should  be  allowed  for  persons  to  give  their 
votes.*' 

The  vestry  has  the  right  to  investigate  and  restrain  the  expenditure  of  the 
parish  funds,  and  to  determine  the  expediency  of  enlarging  or  altering  the 
pari>h  churches  and  chapels,  or  of  adding  to  or  disposing  of  the  *'  goods  sad 
ornaments"  connected  with  those  sacred  edlBccs.  The  election  of  fomeof 
the  parish  officers  is  either  wiiolly,  or  in  part,  to  be  made  by  the  vestrr; 
and  it  has  either  directly  or  indirectly  a  superintending  authority  in  sU 
the  weightier  matters  of  the  parish.  (2) 

If  a  vestry  be  called,  every  parishioner  is  bound  to  attend;  'or  if  he  do 
not,  he  is  bound  by  the  acts  of  those  who  do.  (3) 


(1)  7  East.  570. 

(i)  Stwr'*  r.L.  ly  Clivc.  273. 


(3)   Uvtlon  V.  Chtrry^  2  Fhil.  5«X 
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Those  who  impede  or  obstruct  vestrymen  in  the  exercise  of  their  right  to  GiKEmALLY. 
attend,  will  be  held  responsible,  as  for  a  personal  injury.    And  to  this  effect  Z~    ^.. .,._ 
is  the  case  of  Phillyhrown  v.  Ryland  ( 1 ),  which  was  as  follows  :  "  The  plain-  ties  and  irre- 
tiff  brought  a   special   action  on  the  case,  for  excluding  him  from  the  «ponsibilitie«  of 
Testry-room ;  and  upon  demurrer  the  Court  made  no  difficulty,  but  that  ^*'  ^^^ 
such  an  action  was  maintainable:  however,  in  this  case,  they  gave  judg- 
ment for  the  defendant,  it  not  being  averred  that  the^  parish  had  any  pro- 
perty in  this  room,  or  right  to  meet  there,  so  that  for  aught  appears  it 
might  be  the  defendant's  own  house,  apd  then  he  might  let  in  whom  he 
pleased,  and  refuse  the  rest     And    this  was  a   fault  in  substance,  and 
needed  not  be  shown  for  cause  of  demurrer."  (2) 

The  acts  of  one  vestry  are  not  absolutely  binding  on  a  succeeding  vestry.   Succeeding 
and  they  may  be  confirmed  or  rescinded  by  such  succeeding  vestry ;  but  ▼«*^«^y  »"?««•- 
the  confirmation  of  the  succeeding  vestry  is  not  necessary  to  make  the  acts  of  prMeding 
of  the  preceding  one  valid  (3);  and  the  acts  of  a  vestry  may  be  valid,  vestry. 
though  the  vicar  was  not  present ;  for  he  is  not  an  integral  part  of  the  vestry. 

The  vestry,  as  such,   has  no  authority  whatever   in  the  distribution  of  Distribution 
pews;  the  churchwardens  are  not  bound  to  follow  their  directions;  at  the  ^'^P*^** 
•ame  time  the  sense  and  opinion  of  the  vestry  ought  to  have  weight  with 
them.  (4) 

By  Stat  58  Geo.  3.  c.  69.  s.  2.  such  of  the  inhabitants  present  as  shall   Stat  58  Geo.  S. 
think  proper  may  sign  the  proceedings.     But  they  incur  no  separate  or  in-  l'^u-jy  ^ ^ 
dividual  responsibility  for  anything  which  may  be  done  in  pursuance  of  a  Testrymen. 
resolution  of  vestry  so  signed  by  them.     Thus,  vestrymen  who  signed  a   Signing  the 
resolution  ordering  the  parish  surveyor  to  take  steps  for  defending  an  indict-  ™»'>"'««- 
ment  for  not  repairing  a  road,  were  held  not  to  be  responsible  for  the  pay- 
ment of  the  attorney  employed  by  the  surveyor  (5) ;   for,  in  signing  the 
resolution,  they  act  merely  as  vestrymen,  without  any  intention  of  becoming 
individually  responsible.  * 

Where  several  parishioners  joined  at  a  vestry  meeting  in  signing  an  order 
authorising  two  churchwardens  to  put  a  new  roof  on  the  parish  tower,  and 
both  concurred  in  giving  orders  for  that  purpose,  and  one  of  them  (the 
plaintiff)  paid  the  artificers  ;  and  a  rate  for  reimbursing  them  having  been 
quashed,  the  plaintiff  sued  the  defendant,  being  the  other  churchwarden, 
for  a  moiety  of  the  money  so  paid  :  —  It  was  held,  that  the  defendant  could 
not  insist  on  those  parishioners  who  had  signed  the  vestry  order  being 
joined  with  him  as  co-defendants  in  the  action.  (6) 

If  several  parishioners  in  vestry  sign  a  resolution  in  the  vestry  minute- 
book^  stating  that  they  approve  of  an  action  brought  by  the  surveyor  of  the 
highways  against  A.,  and  that  they  do  thereby  guarantee  to  him  all  legal 
expenses  that  are  or  may  be  incurred  by  him  in  prosecuting  that  suit,  this 
binds  them  personally.  (7) 

The  vestry  clerk  is  chosen  by  the  vestr}',  and  he  acts  as  registrar  or  secre-  Vcstat  Clikv. 
tary  thereto ;  but  he  has  no  vote  upon  or  right  to  take  part  in  the  questions 

(1)  As  reported  in  1  Str.  624.,  though  In  (5)  Sproit   ▼.    PowtU,  3  Bing.  478.;  ct 
S  Ld.  Rayni.  1388.  it  is  Kaid,  that  the  Court  vide  Lanchenter  r.  Freteer,  2  ibid.  361. 
gmve  no  opinion  upon  this  point.  (6)  Lanchttter  y.  IWd^r,  8  Moore,  20. 

(2 )  ride  etiam  1 7  Vin.  Abr.tit  Vestry  (A).  1  liing.  201 . 

(3)  3/<iar^v.//ar6e^2£sp.  N.  P.  C.687.  (7)  Jlewiebourck  t.  Langton^  S  C.  &  P. 

(4)  Per  Sir  John  Nicholl  in  Prttman  v.  566,     10  B.  &  C.  546. 
JMdger,  1  Phil.  316. ;  rid«anU,UL  '*  Pewv.** 
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submitted  to  the  vestry.  His  business  is  to  attend  at  all  parish  meetiDgs, 
and  to  draw  up  and  copy  all  orders  and  other  acts  of  tlie  vestry,  and  to  gite 
out  copies  thereof  when  necessary ;  and  therefore  he  has  the  custody  of  all 
books  and  papers  relating  thereto.  ( 1 ) 

But  although  it  is  his  duty  to  produce  such  books  and  papers,  and  penui 
copies  to  be  taken  for  the  ordinary  pari:$h  purposes,  or  when  they  are  wanted 
for  the  purpose  of  advancing  any  parochial  right,  he  cannot  be  compelled  to 
furnish  such  documents,  if  thoy  are  required  for  any  pei'sonal  object.  The 
Court,  therefore,  refused  to  compel  a  vc:»try  clerk  to  produce  documents  from 
the  parish  chest  in  his  custody,  it  being  in  effect  to  furnish  evidence  agaiast 
himself,  in  an  action  of  libel  brought  against  him  by  an  inhabitant  of  tbe 
parish.  (2) 

But  if  the  parish  books  be  in  the  custody  of  any  other  person,  it  secBi 
the  vestry  clerk  may  have  a  mandamus  to  compel  the  delivery  of  theii 
to  him  (3) :  though  in  a  later  case,  where  the  application  was  agaimt  a 
churchwarden,  Lord  Ellenborough  said,  **  If  tbe  muniments  belong  to  tkt 
vestry  clerk  as  annexed  to  his  ofRce,  he  may  bring  an  action  of  detinnc  or 
trover;'*  and  his  lordship  refused  the  rule.  (4) 

By  Stat  58  Geo.  3.  c.  69.  s.  6.  the  vestry  books,  rates,  and  assessmeal^ 
accounts,  and  vouchers  of  churchwardens,  overseers  of  the  poor,  and  sar- 
vcyors  of  the  highways,  and  other  pa^i^ih  officers,  and  all  certificates,  orden 
of  justices,  and  of  courts,  and  all  other  parish  books,  writingsi,  and  papen» 
are  to  be  kept  by  such  person,  and  in  such  place  and  manner  as  tk 
inhabitants  in  vestry  shall  direct. 

The  office  of  vestry  clerk  is  not  a  fixed  and  permanent  one,  for  which  a 
mandamus  will  lie.  It  depends  altogether  on  the  will  of  the  inbabitanl^ 
who  may  elect  a  different  clerk  at  each  vestry.  Neither  is  any  saUrf 
annexed  to  this  situation.  With  regard  to  any  supposed  agreement  made 
by  the  parishioners  that  this  should  be  an  annual  office,  it  could  not  be 
obligatory  longer  than  the  parties  chose  to  fulfil  it,  for  it  might  be  revoked 
at  the  next  vestry.  (5) 

The  beadle  (6)  is  also  chosen  by  the  vestry,  and  his  business  is  to  attend 
the  vestry,  to  give  notice  to  the  parishioners  when  and  where  it  is  to  meet, 
and  to  execute  its  orders  as  their  messenger  or  servant.  (7) 
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2.  Selfxt  Vestries  by  Custom. 

Prescription  and  constant  immemorial  usage  seem  to  be  the  basis  and 
only  support  of  a  select  vestry  by  custom. 

Select  vestries  appear  to  have  grown  from  the  practice  of  choosing  a  nam- 
ber  of  persons  yearly  to  manage  the  concerns  of  the  parish  for  that  year ; 
which  by  degrees  came  to  be  a  fixed  method,  and  the  parishioners  lost  not 


( 1 )  Shaw\  P.  L.  54. 
(y)    .Vrtj/  V.  Gteynnf,  4   B.  A  A.  301. 
r3)   Rfx  V.  Cro'jdon  (  Churchwardent  of\ 
rt  r  R  71:5. 

(l;  Jw.ti.  '2  Chi  It.  25.1. 


(5)  Rex  If,  Croydon  {Ckvekteardnu  rf\, 
5  T.  H.  714. 

(f))    Vide  ante^  tit  DsADLPt. 
(7)  SiKiw's  p.  L.  54. 
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onlj  their  right  to  concur  in  the  public  management  as  often  as  they  Sklict 
would  attend,  but  also  in  most  places,  if  not  in  all,  the  right  of  electing  Cu"oi*  "^ 

the  managers.     And  such  a  custom,  of  the  government  of  parishes  by 

a  select  number,  has  been  adjudged  a  good  custom,  in  that  the  church- 
wardens accounting  to  such  number  was  adjudged  a  good  account  (1) 

In  some  parishes  these  select  vestries  having  been  thought  oppressive  and 
iDJarioas,  great  struggles  have  been  made  to  set  aside  and  demolish  them.  (2) 

And  no  wonder  that  it  has  been  so  in  parishes  where  by  custom  they 
bare  obtained  the  power  to  choose  one  another ;  for  it  is  not  to  be  sup- 
posed, but  that  if  they  are  guilty  of  evil  practices  they  will  choose  such 
persons  as  they  think  will  connive  at  or  concur  with  them  therein.  (3) 

The  legality  of  a  select  vestry  may,  it  seems,  be  tried  incidentally  to  the  Customi  whert 
principal  matter  of  a  suit  in  the  Ecclesiastical  CourU*.  Thus  in  questions  *"*»^^*' 
of  subtraction  of  church  rate,  the  Court  having  jurisdiction  on  the  subject- 
matter,  is  bound,  unless  stopped  by  prohibition^  to  proceed  to  the  trial  of  a 
•elect  vestry,  by  which  the  rate  was  made ;  and  the  prohibition  must  be  in 
the  particular  suit ;  for  if  other  parties  before  the  Court  upon  the  same 
question  have  been  stopped  by  prohibition,  this  will  not  authorbe  the  refusal 
of  the  Court  to  proceed  with  the  pending  cause.  (4) 

But  wherever  a  custom  is  in  dispute,  the  proper  tribunal  is  a  court  of 
common  law ;  and  a  prohibition  will  in  all  such  cases  be  granted,  if  suffi- 
cient appears  in  proof  of  the  alleged  custom,  and  that  the  matter  in  dispute 
in  the  inferior  court  depends  upon  the  custom.  (5) 

It  was  upon  the  foundation  and  by  reason  of  prescription  and  constant 
immemorial  usage,  that  the  select  vestry  of  the  parish  of  St.  Mary-at-Hill^ 
in  London,  was  confirmed  and  established  in  the  King*s  Bench  in  Batt 
T.  WcUkinson  (6) :  and  since  that  case,  the  select  vestries  of  St.  Saviour's 
and  St.  Olave's  in  South  wark  have  been  set  aside  and  demolished  for  want 
of  proof  of  such  prescription  and  immemorial  usage.  (7) 

A  select  vestry  cannot  be  constituted  by  a  faculty  from  the  bishop  (8) ; 
and  being  in  derogation  of  the  common  rights  of  parishioners^  can  only  be 
sustained  by  immemorial  usage,  or  by  act  of  parliament.  (9) 

Until  Stat.  59  Geo.  3.  c.  12.  select  vestries  existed  by  custom  or  prescrip- 
tion alone ;  and  as  that  statute  merely  relates  to  the  maintenance  of  the 
poor,  wherever  a  select  vestry  assumes  to  itself  the  management  of  the 
affairs  of  a  parish,  its  authority  must  rest  upon  the  foundation  of  special 
usage  from  time  immemorial ;  and  no  such  vestry,  unless  established  under 
the  above,  or  some  local  statute,  can  have  any  other  legal  origin. 

A  custom  to  be  valid  must  have  existed  immemorially  ;  and  no  custom  Esseutials  of 
can  prevail  against  an  express  act  of  parliament,  since  the  statute  itself  is  a  *  custom, 
proof  of  a  time  when  such  a  custom  did  not  exisL 

The  memory  of  man  is  taken  in  law  to  run  to  the  beginning  of  the  reign 
of  Richard  I. ;  consequently,  if  it  can  be  shown  that  the  custom  commenced 
at  any  period  since,  or  did  not  exist  before  that  period,  it  is  invalid.     But 


(1)  Gibson's  Codex,  219.      1  Burn's  E.  (5)  ffo// ▼.ff'a/AiiiJ0fi,2  Lutw.l0S7.   Vide 
L.  415.  (r).  tit.  Pkoiiiiiition. 

(2)  Shaw*»  P.  L.  .50.  (6)  Ibid. 

(3)  1  Bum's  E.  L.  415.  (r).  ^^X  ?'*'"  ^  ^"  ^^'i>    l     i^  t>  /^  ^io 
;    '          ,  „       ,.,. .           ^    ,,  (8)  Berry  y.  Banner,  Peake,N.P.C.  212. 

(4)  GoodaU  V.  Hhitmore,  2  Hagg.  :Ci>.  (^^   GoodaUn,  Whiimort,  2  H»;5g.  :U  *. 
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SsLtcT  a  regular  usage  for  twenty  years,  unexplained  and  uncontradicted,  is  sufli- 

Cimoif*  *^       cieut  to  warrant  a  jury  in  finding  an  immemorial  custom.  (1) 

A  custom  must  be  continuous ;  any  interruption  would  cause  A  tempormiy 

Must  be  eon-      cesser;  the  revival  gives  it  a  new  beginning,  which  will  be  within  time  of 

memory,  and  thereupon  the  custom  will  be  void.     But  this  must  be  ander* 

stood  with  regard  to  an  interruption  of  the  right ;  for  an  interruptioD  of 

the  possession  only  for  ten  or  twenty  years^  will  not  destroy  the  cuitmiL 

As  if  the  inhabitants  of  a  parish  have  a  customary  right  of  watering  their 

cattle  at  a  certain  pool,  the  custom  is  not  destroyed,  though  they  do  not  ue 

it  for  ten  years ;  it  only  becomes  more  difficult  to  prove. 

Judgment  of  In  Golding  v.  Fenn  (2)  Lord  Tenterden  observed,  *^  It  appean  bj  the 

LordTenttfrden  evidence,  that  in  the  year  1662  a  faculty  was  obtained  from  the  Bishop  of 

Fena.     ^  *      London,  naming  forty-nine  persons,  together  with  the  vicar  and  chareh- 

wardens,  as  the  select  vestry,  and  appointing  that  number  in  future  to  be 
kept  up  by  election,  to  be  made  by  ten  at  least,  together  with  the  vicar  aad 
churchwardens.  In  the  year  1673,  this  number  of  ten  was,  by  another 
faculty,  reduced  to  seven.  These  faculties  have  since  been  constantly 
acted  upon,  have  been  considered  as  governing  the  parish,  and  treated  as  a 
legal  foundation  of  the  practice  that  has  since  prevailed.  It  is  dear  thst 
these  faculties  have  no  validity  in  law.  As  to  the  constitution  of  the  fint 
vestry  thereby  appointed,  it  appears  that  ten  out  of  the  fourteen  vestrf* 
men,  exclusive  of  the  vicar  and  churchwardens,  who  were  present  at  tk 
vestry  holden  immediately  before  the  promulgation  of  the  first  facolty*  are 
part  of  the  forty-nine  named  in  that  faculty.  Now  if  the  Testiyf  n 
appointed  by  the  faculty,  and  as  it  has  since  continued,  were  inconsistert 
with  the  vestry  previously  existing  by  the  custom,  there  would  be  more 
weight  in  this  objection  than  can  at  present  be  given  to  it  It  is  not  ineoa- 
s  stent  M'ith  a  custom  fixing  no  definite  number,  that,  for  a  certain  period, 
the  vestry  should  be  considered  as  consisting  of  a  definite  number.  If  there 
may  be  any  reasonable  number,  forty-nine  may  be  thought  to  be  that  nam* 
ber,  and  may  be  considered  as  the  proper  number.  Suppose  a  vestry,  con* 
sisting  of  twelve  or  eighteen  persons,  should  have  come  to  a  resolution  to 
increase  their  number  to  forty-nine,  and  should  do  so,  and  recommend  that 
number  to  be  kept  up  in  future,  and  that  this  resolution  and  recommenda- 
tion should  be  followed  in  practice  for  a  century  aud  a  half,  nothing  incoii- 
sistent  with  the  antecedent  usage  would  in  fact  be  done.  The  resolutioo 
would  have  no  binding  force ;  it  might  be  departed  from,  and  a  greater  or 
less  number  chosen,  if  the  existing  body  should  think  fit.  And  the  case 
would  be  the  same,  even  if  it  should  appear,  that  during  that  time  the  vestry 
and  the  parishioners  had  thought  the  resolution  binding  upon  them,  and 
had  actod  under  that  opinion.  And  this  is  precisely  the  case  of  these  faeul* 
ties,  and  of  the  opinion  and  usage  that  have  since  prevailed.  I  hare 
already  observed  that  ten  members  of  the  old  vestry  became  memben  of 
the  new  ;  and,  therefore,  the  old  vestry,  or  at  least  a  majority  thereof,  nay 
be  considered  as  having  acquiesced  in  the  new.  And  it  is  as  competent  Co 
the  vestry  to  increase  or  diminish  their  number,  as 'if  no  faculty  had  ever 

r  1 )  Urx  V.  Miffty  2  B.  &  C.  54.  2  Saund.        Nisi  Prius,  tit.  Evimxce,  1559. 
17.;.  (a,  d).     Jtnkins  ▼.  Harrey,  1  C.  M.  &  (2)  7  B.  &  C.  781. 

K.877.     Teakc's   Evid.  336.    Stephenson 
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ezbted.     And  as  the  practice  is  not  inconsistent  with  the  custom,  we  are  of  Select 
opinion  that  the  custom  has  not  been  destroyed,  but  still  remains  as  the  law   custom. 
of  the  parish.**  ■ 

But  if  the  right  to  hold  a  select  vestry  by  custom  be  discontinued,  even 
for  a  day,  the  custom  is  at  an  end.  (1) 

It  is  also  requisite  to  the  legality  of  a  custom,  that  it  shall  have  been    Must  be  ae- 
peaceable,  and  acquiesced   in,  not  subject  to  contention  and  dispute ;  for  *1"**^*'*°  ***• 
as  customs  owe  their  original  to  common  consent,  their  being  immemo* 
rially  disputed,  either  at  law  or  otherwise,  is  a  proof  that  such  consent  was 
wanting.  (2) 

Customs  must  be  reasonable,  or  rather,  taken  negatively,  they  must  not  Mustbereaw 
be  unreasonable,  which  is  not  always,  as  Sir  Edward  Coke  says  (3),  to  be  *  *" 
understood  of  every  unlearned  man's  reason,  but  of  artificial  and  legal 
reason,  waiTanted  by  authority  of  law.  Upon  which  account  a  custom  may 
be  good,  though  the  particular  reason  of  it  cannot  be  assigned ;  for  it 
suffices,  if  no  good  reason  canr  be  assigned  against  it.  Thus  a  custom  in 
a  parish,  that  no  man  shall  put  his  beasts  into  the  common  till  the  3rd  of 
October,  would  be  good,  and  yet  it  would  be  hard  to  show  the  reason  why 
that  day  in  particular  is  fixed  upon,  rather  than  the  day  before  or  after. 
But  a  custom  that  no  cattle  shall  be  put  in  till  the  lord  of  the  manor  has 
first  put  in  his,  is  unreasonable,  and  therefore  bad ;  for,  peradventure,  the 
lord  will  never  put  in  his,  and  then  the  tenants  will  lose  all  their  profits.  (4) 

A  custom  by  which  a  select  vestry  should  consist  of  an  indefinite  number 
of  members,  to  be  filled  up  at  its  own  choice,  without  either  maximum  or 
minimum  being  fixed  by  the  custom,  has  been  held  not  to  be  unreasonable, 
the  dictum  of  Lord  Kenyon  in  Berry  v.  Banner  (5)  being  thus  overruled. 

In  ,Golding  v.  Fenn  (6),   where   it  was  objected   that  a  custom  for  a 
select  vestry  of  an  indefinite  number  of  persons,  continued  by  election  of 
new  members  made  by  itself,  and  not  by  the  parish  at  large,  was  void  in 
law,  Lord  Tenterdcn  observed,  '*  It  was  very  strenuously  urged,  that  unless  a  Judgment  oi 
number  be  fixed,  by  the  custom,  below  which  the  vestry  must  not  fall,  a  .^J^Tf"^" 
vestry  filling  up  its  numbers  at  its  own  choice  may  allow  itself  to  be  reduced   jre^n. 
to  two  or  three  only,  exclusive  of  the  vicar  and  churchwardens,  and  thereby 
the  whole  government  of  the  parish,  as  far  as  relates  to  the  church  and  its 
jnanagement,  and  the  churchwardens*  accounts  and  other  matters  of  that 
kind,  may  fall  into  the  hands  of  a  number  of  persons  much  too  small  to 
secure  reasonable  and  proper  management,  and  due  attention  to  the  interest 
of  the  inhabitants  of  the  parish. 

"It  was  also  objected,  that  if  the  number  be  not  limited,  the  vestry  may 
consist  of  too  many  persons,  even  of  the  whole  parish.  This  point,  however, 
was  little  urged,  and  there  is  obviously  no  weight  in  it ;  the  great  complaint 
against  select  vestries  being,  that  they  consist  not  of  too  many  persons,  but 
of  too  few :  and  if  a  maximum  had  been  fixed  by  custom  in  the  very  remote 
times  to  which  custom  must  go  back,  the  number  that  might  have  been 
proper  in  those  times  might,  and  probably  would,  be  too  small  for  the 
great  increase  of  popuUtion  that  has  gradually  taken  place.     We  are  also 

(1)  1  Bhck.  Com.  77.  (4)  Co.  Copyh.  s.  33. 

(!/)  Ibid.  (5)  Pcake,  N.  P.  C  216. 

(3)  I  Inst.  62.  (6)  7  B.  &  C.  779. 
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Seiict  Qf  opinion,  that  a  custom  of  this  kind  is  not  void  in  law  for  want  of  a 

CunoM.  minimum.     But  altliough  we  are  of  this  opinioDi  as  a  matter  of  law,  i  would 


by  no  means  have  it  understood  that  we  think  the  evidence  or  the  Terdict 

LorfTenterden  ^^  ^^®  present  cause  establishes  the  fact,  that  there  may  not  be  a  minisium 
in  GMing  ▼.  in  this  parish.  It  will  be  quite  consistent  with  the  verdict,  and  not  incoo- 
•'''*"'*•  sistent  with  the  evidence,  that  the  number  should  never  be  less  than  the 

lowest  tiiat  can  be  found  in  any  of  the  lists ;  and  this  I  believe  will,  in  no 
list,  be  found  so  few  as  twelve.  The  form  of  the  i^^sue  raised  no  quertioD 
of  this  kind.  Now,  although  no  numerical  minimum  be  fixed  by  the  cofttoin, 
it  by  no  means  follows  as  a  consequence,  that  the  number  may  be  reduced 
to  two  or  three,  as  the  objection  supposes:  the  law  may  consider  it  as  part 
of  such  a  custom  as  the  present,  that  there  shall  be  a  reasonable  number. 
I  am  aware  that  this  may  lead  to  questions,  what  shall  be  a  reasonable 
number?  Such  a  question,  if  raised^  would  be  to  be  decided  with  refereaee 
to  long  established  usage,  and  to  tiic  population  of  the  parish.  That 
number,  which  might  not  be  too  small,  and  not  unreasonable,  three  or  foir 
centuries  ago,  in  a  parish  in  which  there  might  not  be  more  than  a  doM 
substantial  householders  or  even  fewer,  might  not  be  reaiK>nab]e  on  i 
change  of  circumstances,  when,  by  covering  fields  witli  houses,  the  numher 
might  be  increased  more  than  a  hundred-fold.  And  whatever  may  be 
thought  of  the  degree  of  influence  that  the  love  of  power  exercises  m 
human  conduct,  I  believe  that  the  love  of  ease  does  not  exercise  lest ;  iDd 
as  no  instance  is  known  in  practice,  in  which  two  or  three  persoDB  hate 
gratuitously  taken  upon  themselves  the  whole  burthen  of  adminiftering 
such  of  the  affairs  of  a  populous  parish  as  belong  to  a  vestry,  I  do  not 
think  there  is  any  reason  to  provide  in  theory  against  such  an  occmreDce, 
by  requiring  a  definite  minimum  as  essential  to  the  validity  of  a  custon. 
The  question  in  this  case,  as  in  many  others,  turns  upon  the  balance  of 
convenience.  We  think  it  more  convenient  that  a  custom  of  this  nature 
should  leave  the  number  undefined,  capable  of  being  regulated  by  rcasoo, 
and  varying  with  the  changes  that  time  produces,  than  that  there  should  be 
any  fixed  point,  from  or  below  which  no  change  of  circumstances  shoold 
allow  a  departure.  We  therefore  think  the  custom  good  in  law/* 
Customs  must  Customs,  though  established  by  consent,  must  be,  when  established, 
and*^i»Utenu    compulsory,  and  not  left  to  the  option  of  every  man,  whether  he  will  aM 

them  or  not  Therefore,  a  custom,  that  all  the  inhabitants  shall  be  lated 
towards  the  maintenance  of  a  bridge,  will  be  good  ;  but  a  custom  that  evm 
man  is  to  contribute  thereto,  at  his  own  pleasure,  is  idle  and  absurd,  and 
indeed  no  custom  at  all. 

Lastly,  customs  must  be  consistent  with  eac*h  other ;  one  custom  caninl 
be  set  up  in  opposition  to  another.  For  if  both  are  really  customs,  thea 
both  are  of  equal  antiquity,  and  both  established  by  mutual  consent ;  to  nj 
which  of  contradictory  customs,  is  absurd.  Therefore,  if  one  man  prescribef 
that  by  custom  he  has  a  right  to  have  windows  looking  into  aDothcr'i 
garden,  the  other  cannot  claim  a  right  by  custom  to  stop  up  or  obstnict 
those  windows,  for  these  two  contradictory  customs  cannot  both  be  good, 
nor  both  stand  together :  he  ought  rather  to  deny  the  existence  of  the 
former  custom.  (I) 

(1)1  Black.  Com.  TR. 
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S.  Provisions  of  Stat.  58  Geo.  3.  c.  69.,  Stat.  59  Geo.  3.  c.  85.,  and   Provisiom  of 

Stat.  59  Geo.  3.  c.  12.  ^^^-  ^^  ^'^ 

3.  c.  69.,  Stat. 
59  Geo.  S.  c. 

Stat  58  Geo.  3.  c.  69.  (1)8.  l.>  after  reciting  the  expediency  of  regulating  "^^-^  ^^^  ^^"^^ 

the  manner  of  holding  parish   vestries,  and  the  right  of  voting  therein,  ^  |2. 

enacts,  that  no  vestry  or  meeting  of  the  inhabitants  in  vestry  of  or  for  any  i^hree  d*y«' 

parish  is  to  be  holden  until  public  notice  shall  be  given  of  such  vestry,  and  notice  to  b* 

of  the  place  and  hour  of  holding  the  same,  and  the  special  purpose  thereof,  f*-^*"|,     *ui-. 

three  days  at  the  least  before  the  day  to  be  appointed  for  holding  such  cation  in  the 

vestrj',  by  the  publication  of  such  notice  in  the  parish  church  or  chapel  on  *^^"'>***»  *"^ 

some  Sunday  during  or  immediately  after  divine  service,  and  by  affixing  the  church  door. 
same,  fairly  written  or  printed,  on  the  principal  door  of  such  church  or 
chapel. 

StaL  5S  Geo.  3.  c.  69.  s.  2.  enacts,  *<  that  in  case  the  rector,  or  vicar,  or  Stat.  58  Geo.s. 

perpetual  curate  be  not  present  (2),  the  persons  so  assembled  in  pursuance  J;^^;  ■•  *• 

of  such  notice  are  forthwith  to  nominate  and  appoint,  by  plurality  of  votes,  vestries  ap- 

to  be  ascertained  as  thereinafter  is  directed,  one  of  the  inhabitants  of  such  pointed. 

parish  to  be  the  chairman  of  and  preside  in  every  such  vestry ;  and  in  all  Chairman  to 

cases  of  equality  of  votes  upon  any  (]uestion  arising  therein,  the  chairman  -     ^^^^ 

is  (in  addition  to  such  vote  or  votes  as  he  may  by  virtue  of  the  act  be  Minutet  to  l)e 

entitled  to  give  in  right  of  his  assessment)  to  have  the  casting  vote ;  and  entered  and 

minutes  of  the  proceedings  and  resolutions  of  every  vestry  are  to  be  fairly  "P**^ 
mud  distinctly  entered  in  a  book  (to  be  provided  for  that  purpose  by  the 
churchwardens  and  overseers  of  the  poor),  and  be  signed  by  the  chairman, 
and  by  such  other  of  the  inhabitants  present  as  may  think  proper  to  sign 
the  tame."  (3) 

Stat  58  Geo.  3.  c.69.  s.3.  enacts  that  in  all  such  vestries  ever}'  inhabitant  Sut.  58  Geo.  8. 

present  who,  by  the  last  rate  which  shall  have  been  made  for  the  relief  of  the  ^  ^^*  *•  ^ 

,.,,,,  «  ,  Manner  of  vot- 

poor^  has  been  assossctl  and  charged  upon,  or  in  respect  of,  any  annual  rent,  jng  i„  rcstries. 
profit,  or  value  not  amounting  to  50/.,  shall  have  and  be  entitled  to  give 
one  vote  and  no  more ;  and  every  inhabitant  there  present,  who  shall  in 
such  last  rate  have  been  assessed  or  charged  upon,  or  in  respect  of,  any  annual 
rent  or  rents,  profit  or  value,  amounting  to  50/.  or  upwards  (whether  in  one 
or  in  more  than  one  sum  or  charge),  shall  have  and  be  entitled  to  give  one 
Tote  for  every  25/.  of  annual  rent,  profit,  and  value  upon  or  in  respect  of 
which  he  shall  have  been  assessed  or  charged  in  such  last  rate,  so  never- 
theless that  no  inhabitant  shall  be  entitled  to  give  more  than  six  votes;  and 
in  cases  where  two  or  more  of  the  inhabitants  present  shall  be  jointly  rated, 
each  of  them  shall  be  entitled  to  vote  according  to  the  proportion  and 
amount   which  shall  be  borne  by  him  of  the  joint   charge;   and   where 

(1)  Anr*endecl  by  «(t.it.  59  Goo.  3.  c.  S5.,  w^s  cxtnbliihcd  in  Wilton  r.  ^f*Afath,  3  Phil. 

■Ut.  1  &  ^  Gul.  4.'c.  GO.,  and  stat.  7  Gul.  67.    fide  ante,  13'J8. 

4.  ft  1  Vict.  c.  45.  ;  vitie  rtinm  stat.  4  &   .t  (3)  A   vestry  clerk,  who  in  called  as  a 

Gul.  4.  c.  76.    Kccle^inslica)  C'oiniiiissioncrs  witness  cannot,  on  the  ground  that  it  may 

llep.  (Feb.  !.'>.  183'2),  p.  72.  criminate    himself,  object   to   produce  the 

(3)  I'he  right  of  an  incumlient  to  preside  vestry  book  kept  under  stat.  58 Geo.  3.  c.69. 

at  a  meeting  of  his  parishioners  in  vestry,  s.t2.  Bradshawr.  Murphy^'J  C  &  P.  61^. 
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PaoTiuoKsop  one  only  of  the  persons  jointly  rated  shall  attend,  he  shall  be  estitled  lo 

3.  c.  69..  Stat.  ^^^^  according  to  and  in  respect  of  the  whole  of  the  joint  charge. 
59  Geo.  s.  c.  In  Rex  v.  Winchester  {Commissary  of)  it  was  said,  that  where  there  if 

59*Gm!*3^^^'  a^"8tom  to  determine  the  period  of  polling,  it  must  be  abided  by,  proTided 

c.  12.  the  time  be  reasonable:  it  was  also  said  that  electors  cannot  abridge  the 

rr~  time.     And  where  there  is  no  custom,  a  reasonable  time  should  be  giTen  to 

Eleetora  can-  '  ° 

not  abridge        allow  every  qualified  person  to  tender  and  record  his  vote.  (1) 
the  time  of  The  mode  of  voting  may  also  be  of  importance  to  the  validity  of  the 

The  rommon  Proceedings.  The  common  law  mode  of  election  is  by  show  of  hands,  or  by 
Uw  moHe  of  poll ;  and  the  party  electing  is  then  said  to  have  a  voice  in  the  election.  It 
election.  jj  clear  that,  at  common  law,  where  parties  have  the  right  of  voting,  tk 

restriction  of  voting  by  ballot  cannot  be  imposed;  it  presents  an  insw^ 
mountable  difficulty  to  a  scrutiny,  because  no  person  can  tell  for  whom  a 
particular  individual  voted  (2) ;  besides,  under  the  58  Geo.S.  c.69.«  where 
one  person  may  have  any  number  of  votes  to  the  amount  of  six,  other  objce- 
tions  might  present  themselves  to  voting  by  ballot  It  is  therefore  erideit, 
that  the  common  law  mode  of  voting  ought  to  be  adhered  to.  These 
reasons  are  equally  cogent  against  voting  by  proxy.  (3) 

Should  more  than  one  person  be  put  up  on  each  side,  a  show  of  hudi 
would  be  insufficient.  (4) 

And  where  a  plurality  of  votes  is  allowed,  a  poll  is  absolutely  dcoch 
sary.  (5) 

It  is  no  objection  to  an  election  that  the  chairman  directed  a  poll  witlh 
out  taking  a  show  of  hands,  though  demanded.  (6) 

And  a  person  not  present  at  the  show  of  hands  may  vote  at  the  poll  (7) 
Illegal  to  dose'  It  is  illegal  to  close  the  doors  of  a  vestry,  especially  during  a  pdl  (8); 
the  doori  of  a  ^nd  if  any  person  be  excluded  and  prevented  from  voting  in  consequence  of 
cially  during  ^^^  closing  of  the  doors,  it  will  invalidate  the  election.  But  it  must  be 
a  poll  shown  that  persons  were  actually  excluded  before  the  Court  will  decUre 

the  election  void.  A  poll,  if  demanded,  should  be  granted ;  but  if  tbe 
subject  of  the  vote  be  not  legal,  the  Court  will  not  enforce  a  poll  hy 
mandamus.  (9) 

In  the  election  of  churchwardens,  if  a  poll  be  demanded,  the  votes  are  to 
be  given  by  the  qualified  inhabitants  present ;  but  all  qualified  inhabitants 
(whether  present  or  not  at  the  show  of  hands)  have  a  right  to  be  admitted 
into  the  vestr}'-room  and  vote  during  such  poll,  although  the  qualified  inhabi- 
tants present  at  the  time  of  granting  the  poll  resolve  that  the  poll  shall  be 
confined  to  those  then  present 

It  is  not  a  sufiicient  ground  for  impeaching  such  an  election  (on  motion  for 
a  mandamus  to  elect),  that  the  poll  was  takfu  with  closed  doors,  unless  it 
be  expressly  sworn  that  some  qualified  person  who  meant  to  vote,  wat 
thereby  prevented  from  doing  so. 

And  it  seems,  that  if  such  an  instance  were  shown,  the  Court  would  grut 

( 1 )  Daktr  ▼.  Wood,  1  Curt.  507.  ante,  1 329.  (6)  Ibid. 

(2)  Vide  FaMikner  (  Oerk^yt.  Etgtr,  4  B.  (7)  Campbea  v.  Uamud,  1  N.  &  P.  55& 
&  C  449.     G  D.  &  R..<>17.                                 5  A.  &  !•:.  b74. 

(3)  Fidit  17  Iloweirs  St.  Tr.  822.  (8)   Rex  y.  Lambeth  {St,  MarfX  8  A.  A 
(4  )  Jiex  ▼.  Player,  2  B.  &  A.  707.                    E.  356. 

(5)   Camffiell  v.  Muuml,    1  N.  &  P.  558.  (9)  Ilex   ▼.    Si.  Saiumr'a,    SomdktPtrK  1 

5  A.  &  K.  874.      Rrx  ▼.  Birmimtjham  ( Rec-       ibid.  380. 
tor  of),  7  A.  &  E.  25f). 
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A  mandamus,  without  inquiring  strictly  whether  the  number  of  persons  ex-   Pkjvisioks  of 
eluded  was  in  fact  such  as  to  affect  the  result  of  the  election.  «,  ^  gg    ^J^^ 

Thus  in  Beg,  v.  Lambeth  {Rector  of){\)  Lord  Denman  said,  "There   59Gco. s. c. 
is  no  doubt  of  the  law,  that  the  ratepayers  in  vestry  are  to  elect,  and   rf' g^^^^q*'^*' 
that,  if  a  poll  be  demanded,  it  should  be  kept  open  for  all  qualified  persons,  c.  12. 

If  any  single  person  had  been  excluded  in  the  present  case,  it  might  have   —\ ~    ' 

been  a  reason  for  demanding  that  the  election  should  be  set  aside ;  but  I   -^^  Denman 
do  not  find,  by  the  afRdavits,  that  any  person  who  would  have  voted  was  in  Reg,  ▼.  Lam" 
shut  out;  and,  if  so,  nothing  has  been  done  to  render  the  case  different  *«^(^*<*>''<»/)* 
from  what  it  would  have  been,  if  the  election  had  been  decided  at  once. 
If  it  had  appeared  that  any  one  person  had  been  excluded,  we  would  have 
gone  a  good  way  in  supposing  that  the  resolution  had  affected  the  result  of 
the  election." 

In  Nightingale  v.  Marshall  (2)  it  appeared,  that  in  the  parish  of  W.  the 
poor  rates,  according  to  an  ancient  custom,  had  always  been  made  without 
respect  to  the  value  of  property  in  the  parish,  but  according  to  the  supposed 
mbility  of  the  party  charged :  —  Upon  which  it  was  held,  that  persons  so 
rated  were  not  rated  in  respect  of  annual  rent,  profit,  or  value,  within  the 
meaning  of  stat.  58  Geo.  3.  c.  69.  s.  3.,  and  therefore  were  not  entitled  to 
more  than  one  vote  at  vestry  meetings,  although  rated  upon  more  than  50/. ;  Judprment  of 
Chief  Justice  Abbott  observing,  *<  I  give  no  opinion  as  to  the  validity  of  Chief  Justice 
the  rates  in  question.  My  opinion  is  founded  entirely  on  the  third  section  sightingak  v. 
of  the  58  Geo.  3.  69.,  which  provides  for  a  plurality  of  votes.  By  that  ManhaU, 
•ection  it  was  enacted,  *  that  every  inhabitant  who  shall,  by  the  last  rate 
which  shall  have  been  made  for  the  relief  of  the  poor,  have  been  assessed 
and  charged  upon  or  in  respect  of  any  annual  rent,  profit,  or  value  not 
amoanting  to  50/.,  shall  have  and  be  entitled  to  give  one  vote  and  no  more; 
and  if  upon  an  annual  rent,  profit,  or  value,  amounting  to  more  than  50/., 
he  shall  have  one  vote  for  every  25/.  of  annual  rent,  &c.  upon  which  he  is 
attctocd.'  Looking  at  this  rate,  I  am  clearly  of  opinion  that  no  person 
in  the  parish  of  St.  Mary,  Whitechapel,  is  rated  upon,  or  in  respect  of,  any 
aonaai  rent,  profit,  or  value.  If  the  rate  were  so  made,  it  must  be  propor- 
tioned to  the  amount  of  the  rent,  profit,  or  value  in  respect  of  which  it  is 
imposed.  It  is  not  so  proportioned ;  and  it  therefore  appears  not  to  have 
been  imposed  in  respect  of  the  property  mentioned  in  the  act,  but  in  respect 
of  tome  ability  to  contribute  to  the  relief  of  the  poor,  measured  by  some 
other  standard.  I  am  therefore  of  opinion,  that  the  provisions  of  the 
58  Geo.  3.  c.  69.,  respecting  a  plurality  of  votes,  do  not  apply  to  the  parish 
in  question ;  the  plaintiff,  consequently,  was  not  duly  elected  to  the  office 
of  sexton,  and  a  nonsuit  must  be  entered.*' 

In  Reg.  y.VOyly  {D.D.)  and  Reg,  v.  /ledger  (3)  it  appeared,  that  on  the 
election  of  churchwardens,  a  poll  having  been  demanded,  the  rector  granted 
the  poll,  and  ordered  it  to  be  held  immediately  on  the  close  of  the  other 
business,  and  continued  for  three  successive  days^  at  a  time  and  a  place  in 
the  parish  deemed  by  him  most  convenient,  and  which  he  had  appointed 
by  previous  notice  (after  the  publication  of  a  summons  by  the  old  church- 
wardens), in  case  a  poll  should  be  demanded,  and  he  refused  to  put  a 


(1)  8  A.  &  E.  356.  (2)  2  B.  «c  C.  313.  (3)  12  A.  &  E.  139. 
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Peovisioms  op  motion  which  had  been  proposed  for  a  different  appointmenty  of  which  t 
s.  c.  69.,  StAT.  "majority  of  the  old  churchwardens  had  given  previous  notice.  The  other 
59  Geo.  s.  a  business  lasting  till  seven  in  the'  evening,  he  directed  that  the  poll  thoald 
59  Gxo^s  '^**  <^°>™6nce  on  the  following  morning,  at  the  time  and  place  of  which  nocice 
c.  m,  had  been  given,  a  majority  of  the  meeting  (as  was  alleged)  diMentng; 

The  poll  was  taken  accordingly,  and  it  was  held  to  be  rightly  taken. 
General  elee-  Where  a  local  act  (1)  directed  that^  on  every  Easter  Tuesday*  the  ntfr> 

imtepaf  en*  payers  of  the  four  districts  of  Lambeth  parish  "  in  vestry  assembled,  or  tkt 
under  a  local  major  part  of  them  then  present,"  should  nominate  sixteen  peraons  (eaeh 
^^  district  nominating  four),  out  of  whom  the  justices  in  petty  sessions  shmld 

■elect  four  to  be  overseers : — It  was  held,  that  the  power  of  nominatioB  wai 

not  confined  to  the  persons  present  in  vestry  when  the  names  were  propoM^ 

but  that,  after  a  show  of  hands,  a  poll  might  be  demanded,  and  kept  opa 

for  all  the  rate-payers,  as  in  ordinary  cases ;   and  that  the  statute  eoataii- 

ing  the  above  clause  was  not  a  '*  special  act"  within  stat.  58,Gea  S.  c.  691 

8.58.,  excluding  the  operation  of  s.  3.;  and,  therefore,  that  rate-payers  wen 

entitled  to  one  or  more  votes  on  such  poll,  according  to  the  amount  at  whieh 

Judgment  of      they  were  assessed  {2) ;  Lord  Denman  observing,  '*  The  proper  place  for 

Lord  Denman    ^jjg  election  of  churchwardens  is  some  convenient  place  within  the  preeiiidi 

D*Ofy(D.D.)   of  tli^  church ;  and  the  rector  is  the  proper  person  to  preside,  as  of 

and  Reg.  ▼.        right,  and  as  owning  the  freehold  of  the  church.   And  churchwardens 

'^'^'  far  ecclesiastical  ofRcers,  that  the  rector  is  entitled  to  interfere  in  bringiig 

them  into  existence.  The  cases  confirm  this  opinion ;  and  a  further  saoetioaif 

given  to  it  by  stat.  58  Geo.  3.  c.69.,  which  does  not  profess  to  confer  this  right 

on  the  rector,  nor  use  language  declaratory  of  it,  but  assumes  and  leco^ 

nises  his  possession  of  it  by  enacting  in  s.  2.  that,  *in  case  the  rector'  'skill 

not  be  present,'  the  meeting  shall  nominate  a  chairman. 

*'  Assuming,  then,  that  he  possesses  this  right,  the  question  now  is,  what 
powers  he  has  by  statute,  and  whether  he  has  exercised  his  functions  accord- 
ing to  law  ?  Stat.  58  Geo.  3.  c.69.  s.  L  requires  notice  of  the  vestry  to  be 
given  (3);  but  does  not  say  who  is  to  give  it.  We  are  of  opinion  that  the 
rector  is  the  fit  person ;  he  is  at  the  head  of  the  parish  for  this  purpose; 
and  in  the  present  case  he  was  to  nominate  one  churchwarden  at  the  re«try. 
Then  the  meeting  being  held  and  a  show  of  hands  taken,  some  one  vis 
to  declare  on  whom  the  nomination  had  fallen.  Who  was  to  do  that  ?  Not 
the  body  of  the  parishioners  who  had  made  the  nomination,  nor  the  old 
churchwardens,  but  the  person  presiding  at  the  vestry,  namely,  the  rector. 
**  A  poll  is  then  demanded ;  and  it  is  demandable  as  of  right ;  and  the 
president  of  the  meeting  is  the  person  to  grant  it.  In  the  absence  of  other 
business,  the  poll  should  be  taken  immediately ;  if  time  does  not  allow  of 
that,  there  must  be  an  adjournment  for  the  purpose.  Then,  who  b  to 
direct  the  adjournment?  It  is  suggested  that  a  majority  of  the  vocen 
should  do  so.  But  how  is  the  majority  to  be  ascertained  in  so  large  aooft* 
stituency?  And  what  is  the  situation  of  parties  if  the  majority  present 
decide  against  adjournment,  so  as  to  leave  no  time  for  a  considerable  part  of 
the  rate-payers  to  vote  ?  Setting  aside  the  inconvenience  that  might  arm 
if  a  majority  of  the  parishioners  could  determine  the  point  of  adjonmnent, 
we  think  that  the  person  who  presides  at  tlie  meeting  is  the  proper  in- 

(1)  Stat.  nO  Goo.  X  c.  x'lx.  (3)  llde  sUt  7  Gul.  4.  &  I  Viet.  e.  IT- 

(2)  12  A.  &  E.  159.  *•  •>• 
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dividual  to  decide  this.     It  is  on  him  that  it  devolves,  both  to  preserve  PitonuoNs  or 

order  in  the  meeting,  and  to  regulate  the  proceedings  so  as  to  give  all  g  *%q^  2^°' 

persons  entitled  a  reasonable  opportunity  of  voting.     He  u  to  do  the  acts  59  Gso/s.  c  ' 

necessary  for  these  purposes  on  his  own  responsibility,  and  subject  to  the  85.,  and  Stat. 

being  called  upon  to  answer  for  his  conduct  if  he  has  done  anything  12. 

improperly.  Judgment  of~" 

^  It  b  urged,  that  the  rector  ought  not  to  preside,  because  he  has  the  nomi-   ^0^^  Denman 
nation  of  one  churchwarden,  and  as  chairman  he  would  have  a  casting  in  Jieg,  r. 
vote,  which  might  enable  him  indirectly  to  nominate  a  second.     But  it  is  and  ilea.  t. 
clear  that,  as  a  parishioner,  he  might  give  a  vote  deciding  the  nomination :   Htdgtr, 
and  if  it  be  inconvenient  that  he  should  have  the  power  in  question,  the 
legislature  should  have  provided  against  it ;  but  that  has  not  been  done. 

^  The  ca.se  of  Stoughton  v.  Reynolds  (1)  is  a  good  authority,  but  should 
not  be  pressed  to  the  extent  to  which  the  argument  in  support  of  this  rule 
would  carry  it.  As  it  has  been  explained,  it  does  not  decide  that  the  rector 
may  not  adjourn  the  meeting,  but  onl/that,  if  he  has  done  it  so  as  to  disturb 
the  proceedings,  the  Court  will  not  interfere. 

••  The  case  of  the  overseers  (2)  is  nearly  the  same,  except  for  the  pro- 
Tiiions  of  the  local  act.  We  are  of  opinion  that  the  words  *  then  present/ 
in  Stat.  50  Geo.  3.  c.  xix.  s.  11.,  do  not  confine  the  right  of  nomination  to 
persons  actually  present  at  the  first  meeting,  any  more  than  such  words 
woold  prevent  voters  from  coming  in  during  a  poll.  As  to  the  word  *  nomi- 
nate,' it  is  the  proper  expression  in  this  case,  as  the  inhabitants  of  the 
district  do  not  elect,  but  merely  fix  upon  persons  whose  names  are  to  be 
laid  before  the  justices.  We  granted  a  rule  on  this  ])oint,  rather  from 
anxiety  to  avoid  any  collision  with  the  case  of  Reg,  v.  Sl  Pancras  (  Vestry^ 
menj  Sfc,  of)  (3),  than  from  any  doubt  which  we  entertained.  But  in  that 
ease  it  was  necessary,  that  the  inspectors  should  be  '  nominated  *  before  the 
election  of  vestrymen  was  proceeded  in  ;  here  no  such  necessity  exists ;  and 
therefore  the  word  need  not  have  the  same  effect" 

Sir  Frederick  Pollock,  on  a  subsequent  day  of  the  term,  submitted  to  the 
Court  that  their  judgment  in  Regina  v.  Hedger  had  not  decided  the  question 
aa  to  plurality  of  votes.  He  admitted  that,  by  that  judgment,  a  mandamus 
could  not  go,  requiring  the  justices  to  act  upon  the  list  carried  on  the  show 
of  hands ;  but  he  urged  that,  if  the  votes  were  improperly  taken  at  the  poll, 
no  good  list  was  returned  at  that  time.  He  therefore  moved  for  a  rule  to 
show  cause  why  a  mandamus  should  not  issue  to  the  rector  and  church- 
wardens, to  convene  another  vestr}'  for  the  purpose  of  nominating  persons 
to  be  returned  as  fit  to  serve  the  otRce  of  overseer ;  but  he  stated,  that  he 
did  not  wish  to  take  a  rule  if  the  Court  had  no  doubt  on  the  point :  and 
the  Court,  without  assigning  any  reasons  refused  the  rule. 

By  Stat.  58  Geo.  3.  c.  (S9.  s-  4.,  **  when  any  person  shall  have  become  an  in-   Sut.  58  G^o,  3 
kabitant  of  any  parish,  or  become  liable  to  be  rated  therein,  since  the  making  ^'  ^^*  *•  ^* 
<if  the  last  rate  for  the  relief  of  the  poor  thereof,  he  shall  be  entitled  to  vote  coming  into  a 
for  and  in  respect  of  the  lands,  tenements,  and  property  for  which  he  shall  P«risli  tinct  tb* 
have  become  liable  to  be  rated,  and  shall  consent  to  be  rated,  in  like  manner  ^^^^^  ™*^ 
as  if  he  should  have  been  actually  rated  for  the  same." 

(1)  2  Str.  1045.  C.  T.  II.  274.    Forte^c.  (2)  Reg.  r.  Htdgtr,  12  A.  &  E.  151. 

169.  (3)  11  Ibid.  1.5. 
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PaoTisioxs  or 
SrAT.  58  Gio. 
S.  c.  69.,  Stat. 
59  Geo.  S.  c. 
85. «  AKD  Stat. 
59  Oca  3. 
c.  13. 

Stat.  58  Geo.  3. 
C.69.  t.  5. 
Inhabitants  re- 
fusing payment 
of  rates  to  be 
excluded  from 
TCttries. 

SUt  58  Geo, 
S.  c  69.  8.  6. 
Pretenration 
of  parish  books 
and  papers. 

Penalty  for  re- 
taining or  in- 
juring parish 
books,  &c. 


RecoTery  and 
application  of 
penalty. 


Not  to  affect 
other  proceed- 
ings. 


SUt  58  Gea 
S.  c  69.  s.  7. 
Proriftions  in 
relation  to 
parishes  ex- 
tended totoim- 
ships  &c  . 

Manner  of  giT- 
ing  notices  of 
Testritffl  and 
meeting*  in 
special  cases. 


Stat.  58  Geo. 
«  '•.69.  s.  8. 


By  Stat.  58  Geo.  S.  c.  69.  s.  5.  **  no  person  who  shall  have  refused  or 
neglected  to  pay  any  rate  for  the  relief  of  the  poor  which  shall  be  due  fron, 
and  shall  have  been  demanded  of  him,  shall  be  entitled  to  vote  or  to  be 
present  in  any  vestry  of  the  parish  for  which  such  rate  shall  hare  beca 
made,  until  he  shall  have  paid  the  same.** 

By  Stat.  58  Geo.  3.  c.  69.  s.  6.  the  books  directed  to  be  provided  and  kept 
for  the  entry  of  the  proceedings  of  vestries,  as  all  former  vestry  books,  and  all 
rates  and  assessments,  accounts  and  vouchers  of  the  churchwardens,  overMen 
of  the  poor,  and  surveyors  of  the  highways,  and  other  parish  officen,  and 
all  certificates,  orders  of  courts  and  of  justices,  and  other  parish  book% 
documents,  writings,  and  public  papers  of  every  parish,  except  the  registij 
of  marriages,  baptisms,  and  burials,  are  to  be  kept  by  such  persooi,  and 
deposited,  as  the  inhabitants  in  vestry  assembled  may  direct ;  and  if  aoj 
person  in  whose  hands  or  custody  any  such  books,  rates,  &c.  wilfully  or 
negligently  destroy,  obliterate,  or  injure  the  same,  or  suffer  the  same  to  be 
destroyed,  obliterated,  or  injured,  or,  after  reasonable  notice  and  demand, 
refuse  or  neglect  to  deliver  the  same  to  such  persons,  or  to  deposit  tbe 
same  in  such  place  as  by  the  order  of  any  such  vestry  he  may  be 
every  person  upon  conviction,  on  his  own  confession,  or  on  the  oath  of  i 
or  more  credible  witness  or  witnessess,  by  and  before  two  of  his  Majesty's 
justice.^  of  the  peace,  upon  complaint  thereof  to  them  made,  shall  for  evcfj 
such  offence  forfeit  and  pay  such  sum,  not  exceeding  50/.  nor  less  thao  4()l^ 
as  shall  by  such  justices  be  adjudged  and  determined;  and  the  same  sbiD 
be  recovered  and  levied,  by  warrant  of  such  justices,  in  such  manner  aad 
by  such  ways  and  means  as  poor's  rates  in  arrear  are  by  law  to  be  recovered 
and  levied,  and  shall  be  paid  to  the  overseers  of  the  poor  of  the  parab 
against  which  the  offence  shall  be  committed,  or  to  some  of  them, 
and  be  applied  for  and  towanls  the  relief  of  the  poor  thereof;  provided, 
nevertheless,  that  every  person  who  shall  unlawfully  retain  in  his  custody, 
or  shall  refuse  to  deliver  to  any  person  or  persons  authorised  to  receive  tbe 
same,  or  who  shall  obliterate,  destroy,  or  injure,  or  suffer  to  be  obliterated, 
destroyed,  or  injured,  any  book,  rate,  assessment,  account,  voucher,  certifi- 
cate, order,  document,  writin<r,  or  paper  belonging  to  any  parish,  or  to  tbe 
churchwardens,  overseers  of  the  poor,  or  surveyors  of  the  highways  tbereo( 
may  in  every  such  case  be  proceeded  against  in  any  of  his  Majesty's  courts, 
civilly  or  criminally,  in  like  manner  as  if  the  act  had  not  been  made. 

By  Stat.  58  Geo.  3.  c.69.  s. 7.  all  provisions,  authorities,  and  directions 
in  the  act  contained  in  relation  to  parishes,  are  extended  to  all  townsUpi^ 
vills,  and  places  having  separate  overseers  of  the  poor,  and  maintaiBiDf 
their  poor  separately ;  and  all  the  directions  and  regulations  therein  coa* 
tained  in  regard  to  vestries  are  extended  and  made  applicable  to  all  Dfctr- 
ings  which  may  by  law  be  holden  of  the  inhabitants  of  any  parish,  ton- 
ship,  vill,  or  place  for  any  of  the  purposes  in  the  act  expressed ;  and  tbe 
notices  by  the  act  required  to  be  given  of  every  vestry  may,  in  placet  ia 
which  there  »hall  be  no  parish  church  or  chapel,  or  where  there  shall  not 
be  divine  service  in  such  church  or  chapel,  be  given  and  published  in  socb 
manner  as  notices  of  the  like  nature  shall  have  been  there  usually  given 
and  published,  or  as  shall  be  most  effectual  for  communicating  the  same  to 
the  inhabitants  of  every  such  parish,  township,  vill,  or  place  rcspectivelT. 

By  Stat.  5KGeo.  3.  c.69.  s.  8.  nothing  in  tlic  act  contained  is  to  extend. 


or  be  construFd  lo  extoixl,  to  alter  [he  time  o(  lioldi 
fciwn  mcctiug  wliicii  is  by  the  autliority  of  any  ac 
n  aoy  certain  day  (1),  or  within  any 


ud  directed  ;  nor  is  any  tiling  in  Die 

I,  {irpjudicc,  or  affect  the  powers  of 
■ny  parisli,  townahip,  or  place,  by  virtue  of  any  special 
ancient  and  special  usage  or  custom,  or  to   change 
jBuner  of  voting  in  any  vestry  or  meeting  so  huldcn. 


;  any  vestry,  parish,  or    I'mivmoss  or 
any  act  required  to  be  hoiden   ^"'sZ^^at, 
)  time  in  auch  act  prescribed  S9  Ou.  s.  c. 
tained  to  extend  to  take  away,  "J-  '"b  Sr*T. 
ilry   or  meeting  lioldcu  in    |3_ 

let,  or  acta,  of  any ~ 

affect  the  nghl  or  ^      f    ^  y 


ifOt-mli 


Rtx  1 


wdau  <•/)  (5  A.  & 

id.  Hut  bjr   aUt.  1  Jw.  S. 

ttSBS),  ihc  puuh  of  St.  Jams,  Vi 

~'  T,   m  crnled,  bf   diridiDg   a    diilricl 

m  the  panili  of  Sr.  Murtiaj  and  it  wki 

Mtfd,  that  the  inhiLilanu  of  8t.  Jstnvs'i 

Id  tw  from 
rtandiuluietlbcnin  furce.  or  tlicreatter 
b*  nude  Hir  the  choice  oTcburcfawar- 
dHD.  he.  and  such  other  tike  psnth  ofli- 
etn,  aiul  other  parochial  diiii«  wiihiil  the 
nid  parUh.  in  like  manner  a*  the  tnhibi. 
tiota  of  Ihv  iwriih  of  St.  Martin  were 
M  might  be  auljei^  aud  liable  unto.  Si. 
Martin'!  had  bven  gorcrncd  bj'  a  aelect 
vMrjri  aad  proriaion  wan  mode  lur  conli- 
laingiiuh  a  leitrj  in  St.  Jaiiiea's. 

Before  I6K5,  llm  |iractice  in  Sl  Marlin'f, 
I  «■  tli<  election  of  the  turo  churc 
«rj  thou 

I  carrfinft  the  election); 
...ttlT '■**K^ ''"^  ix'^'B^  cburclivBTden  of 
hlpneediiig  ;ear  trai  le-elccted  of  course, 
ft  <Bd  not  appear  huv,  nr  when,  thi*  prtc- 
'  w  originatnL  The  pover  of  the  wlect 
"fj  to  ehoote  the  churchwarclvnn  vai 
a  dupulnl  in  Sl  MartlnS,  after  IGSSj 
i,  fiir  the  lail  two  ycari,  the  rlcclioiu  by 
n  »«rr  diacontinued  )  and  the  offlcura 
a  according  to  Mat.  SB  Geo.  3.  c  69. 
b  ■lleniliun  waa  made  in  St.  Jamei's.  It 
•  hdd,  dut  ibe  mode  of  election  prac- 
\  in  16SJ  »a>  one  ot  ilw  lawa  then  in 
t,  by  which,  unilvr  >ta^  1  Jsc.  3.  e.  93., 
..■  pariali  oTSt.  Jameswas  lu  be  guierned. 
And  dial  ihe  abandonini'iit  of  the 
hj  Si.  Martin-*  did  not  oblige  St.  Jamo'a 

,1  alihough  St.  JflmesV 
Bad  adapted  Sir  John  Hobhuuic'i  act,  that 
Made  no  dilTctcnve. 

A  lond 
fiaot  3.  e.  69.,  f»r  Ihc  rvguUllon  or  parish 
ni«nM>  created  (be  olhcc  of  guard  ians  oft  be 
poor  Ibr  a  parliculir  parish,  and  enacted 
ttel  tsMncirs  •Jiuulil  be  mm u all  j  Btk-d  up 
bj  (be  rated  inh^brtanti  ■EScinbled  in  the 
room,  wlio  ihuuld  elect  permna  in 
ID  of  thote  goii:){  uul : — It  vat  held. 


.  to  liring  It  n-itUin  t.  R.  nfttsl.  58  Cei.  3. 

69.,  which   preierrei  to   vestries  bolden 

my  tpecialact,  the poweti and  rigbls 

OP  Toiing  which  ihcy  pre«iou«Iy  enjoyed. 

Au  t.  Si.  Jamn-t,  CUr/tmictU  <  CAirctimr- 

(JCUD/},  I  A.  &  e.  SIT. 

Byadeed  of  feotTmLiit  uf  1631,  Sir  Ni- 
cholai  Suiter,  (oi  well  in  considenlian  of 
lOOf.  pahl  by  llie  feoReei  and  the  utbei 
inhabitwita  of  Eoiield,  aa  in  consiileraiion 
of  a  free  school,  Ibr  ever,  to  be  held  for 
the  instruction  of  the  children  of  the  in- 
habiCanU  of  Enfleld.)  granted 
lo  fourteen  feufleei,  to  the 
Ihey  and  (heir  hein  should  pay  SOL  a 
year  out  of  (he  Tents  towardi  the  mainten- 

the  residue  fur  other  {lurposoi.    provided 

that  no  act  concerning  the  Unds  or  their 

rents  ihould  be  done  but  in  ■    Teatry   or 

meeting  of  Ihc  feoffees,  imd  ten  at  least  of 

1  of  Enfield,  whieh  should  be 

vetlrynien.  and  not  feolTem,  in   a  vestry  to 

be  held  by  ihem  in  a  chamber  orer  Ihe 

si:boot,  or  in  the  lettry,  ntuate  in  Ilia  pariah 

church,  upon  public  warning,  to  be  given 

ill  the  church  llie  Suuday  be&re  the  meet- 

"  ■     '  I  lo  be  elected  in 

on  Ills  after  every 

half  a  year's  warning  by  tl     *    *" 

agreement  of  the  feoBeet  and  veetrymcti,  or 
the  moal  part  of  them,  which  should  be  an- 
sembled  in  a  vestry  or  mrcltng.  lo  be  held 
ai  aToreaaid,  walwayias  at  leakE  ten  of  the 
tcstryinen  which  were  not  feolH-v*  should 
vole  at  Ihe  holding  of  the  veatry.  Two 
fitoffees  were  to  receive  the  rents,  and  ac- 
count Hjr  them  the  Sunday  after  the  receipt, 
at  a  tesiry,  cunsiMtIng  of  liie  peraons  before 
dcseribiNt.  and  held  and  convened  in  the 
mude  befoie  mentioned.  When  Iba  feoltecs 
should  ije  all  dead  but  five,  four,  or  three, 
at  the  least,  or  gone  to  live  out  ol  the  parish, 
Iho  aurviiortwere  lo enfeoll fourteen  olhera 
of  discreet  and  m-althy  men,  ttwn  iiihabi- 

of tbeparisli,  or  the  greater  num- 


ing  veatrlei 
to  adivt  apeoial 
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PRonsioMf  or 
Stat.  58  Geo. 
S.  c.  69.  t  Stat. 
59  Gta  3.  c. 
85.,  AXD  Stat. 
59  Geo.  S.  c. 
12. 

SUt.  58  Geo. 
S.  c  69.  SI.  9, 
10,  &  11. 
Not  to  extend 
to  LondoD ;  nor 
to  Soutbwark. 

To  extend  only 
to  England  and 
Wales. 

Sut.  59  Geo. 
S.  c.  85.  ss.  1, 
8,  &S. 
Penons  rated 
to  the  poor, 
though  not 
parishioners, 
may  vote  in 
Tcstry  accord- 
ing  to  the  value 
of  the  premises 
rated. 

Clerk  or  agent 
of  corporation, 
&c.  may  tote 
in  vefltry  ac- 
cording to  the 
iralue  of  the 
premises  rated. 

Non-payment 
of  rattfs  to  dis- 
qufllify  from 
being  present 
or  voting  in 
vestry. 


Stat.  59  Geo.  9. 
c  12.  s.  I. 

Parishes  cm- 
powcrc'd  to  es- 
tablish select 
vestries  fur  the 
concerns  of  the 
poor. 


By  Stat.  58  Geo.  3.  c.  69.  ss.  9,  10,  &  11.,  nothing  in  the  act 
18  to  extend  to  any  parish  within  the  city  of  London ;  or  to  any  parish  io 
the  borough  of  Southwark ;  and  shall  extend  only  to  England  and  Walow 

Stat  59  Geo.  3.  c.  85.,  after  reciting  the  expediency  of  amcndipg  itaL 
58  Geo.  S.  c.  69.,  enacts  that  any  person  who  shall  be  asseased  and  rated  for 
the  relief  of  the  poor  in  respect  of  any  annual  rent,  profit,  or  value  arisiiig 
from  any  lands,  tenements,  or  hereditaments  situate  in  any  parish  in  which 
any  vestry  shall  be  holden  under  stat.  58  Geo.  3.  c.  69^  although  such  pcr> 
son  shall  not  reside  in  or  be  an  inhabitant  of  such  parish,  may  be  present  it 
such  vestry,  and  will  hv.  entitled  to  give  such  and  so  many  vote  or  votes  it 
such  vestry,  in  respect  of  the  amount  of  such  rent,  profit,  or  value,  as  bj 
Stat  58  Geo.  3.  c.  69.  any  inhabitant  of  such  parish  present  at  such  vcstij 
might  give  in  respect  of  such  amount,  and  as  if  such  person  were  an  is* 
habitant  of  such  parish. 

By  Stat.  59  Geo.  3.  c.  85.  s.  2.,  in  all  cases  where  any  corporation,  or  bod? 
politic  or  corporate  or  company,  shall  be  charged  to  the  rate  for  the  rdicf 
of  the  poor  of  such  parish,  either  in  the  name  of  such  corporation,  or  of  say 
officer  of  the  corporation,  the  clerk,  secretary,  steward,  or  other  agnl 
duly  authorised  for  that  purpose,  of  such  corporation  or  body  politic  tr 
corporate  or  company,  can  be  present  at  any  vestry  to  be  holden  in  tke 
parish  under  stat  58  Geo.  3.  c.  69.,  and  will  be  entitled  to  give  such  and  is 
many  vote  or  votes  at  such  vestry,  in  respect  of  the  amount  of  the  resti 
profit,  or  value  of  such  lands,  tenements,  or  heieditaments  as  by  that  act 
any  inhabitant  assessed  to  such  rate  present  at  such  vestry  might  or  oagkt 
to  have  and  be  entitled  to  in  respect  of  such  amount 

By  stat.  59  Geo.  3.  c.  85.  s.  3.  no  person  who  shall  have  refused  or  Def- 
lected to  pay  any  rate  for  the  relief  of  the  poor,  which  shall  be  due  froa, 
and  shall  have  been  demanded  of,  him,  shall  be  entitled  to  vote  or  to  be 
present  in  any  vestry  of  the  parish  for  which  such  rate  shall  have  bees 
made,  until  he  shall  have  paid  the  same ;  nor  shall  any  such  clerk,  secre- 
tary, steward,  or  agent  be  entitled  to  be  present  or  to  vote,  nor  shall  he  be 
present  or  vote,  at  any  vestry  in  such  parish,  unless  all  rates  for  the  relief 
of  the  poor  which  shall  have  been  assessed  and  charged  upon  or  in  reipecl 
of  the  annual  rent,  profit,  or  value  in  right  of  which  any  such  clerk,  fccre- 
tary,  steward,  or  agent  shall  claim  to  be  present  and  vote,  which  shall  be 
due,  and  which  shall  have  been  demanded  at  any  time  before  the  rocetiagsf 
such  vestry,  shall  have  been  paid  and  satisfied.  (1) 

Star.  59  Geo.  3.  c.  12.  s.  1.  (2)  for  the  better  and  more  effectual  d^ 
cution  of  the  laws  for  the  relief  of  tho  poor,  and  for  the  amendacst 
thereof,  enacts  that  the  inhabitants  of  any  parish,  in  vestry  assemblcdi 
may  estal)li>h  a  select  vestry  for  the  concerns  of  the  poor  of  such  pariik; 
and  to  that  end  nominate  and  elect,  in  the  same  or  in  any  subseqocnt 
vestry,  or  any  adjournment  thereof  respectively,  such  and  so  many  sub- 
stantial hoFtseholders  (3)  or  occupiers  within  such  parish,  not  exceeding  the 
number  of  twenty,  nor  less  than  five,  as  shall  in  any  such  vestry  be  thought  fit 


(1)  Stnt.5*)X»eo.  S.  r.  85.  was  amended 
by  Mar.  T  (nil.  4.  Sc  1  Vict.  c.  45.,  stat.  1  & 
2  Ciul.  4.  c.  Gi).,  and  stat.  4  i^  5  Gul.  1.  c.76*. 

C2)  Mtat.  4  &  5  Gul.  4.  c.  7o".  in  flFcct 
rcpinled  tliin  statute,  and  ^substituted  uther 
provisions. 


(3)  Substantial  homsehtJtlen  :  —  A07  ■•- 
gistratc  may  be  a  member  of  a  select  vcrtrr 
un(L>r  this  statute,  and  an  oTenccr  aej  ^ 
elected  a  menibiT,  notvithstandiiqr  b^ 
l>e  a  member  vlriuit  officii.  Hex  ▼• 
2  A.  &  £.  409. 


VESTRIES.  1347 

to  be  members  of  the  select  vestry ;  and  the  rector,  vicar,  or  other  minister  of  P»oviMoiri  or 
the  pari»h,  and  in  his  absence  the  curate  thereof,  (such  curate  being  resident  g  ^  '^g   g^^^ 
in  and  charged  to  the  poor's  rates  of  such  parish,)  and  the  churchwardens  59  Gio  s.  c. 
sod  overseers  of  the  poor  for  the  time  being,  together  with  the  inliabitants  ^^'U^^^^^^^' 
who  shall  be  nominated  and  elected  as  aforesaid,  (such  inhabitants  being  first   12. 
thereto  appointed  by  writing  under  the  hand  and  seal  of  one  of  his  majesty's   suCJoGeoT 
justices  of  the  peace,  which  appointment  he  is  hereby  authorised  and  re-   3.  c.  12.  1. 1. 
quired  to  make,)  are  to  be  and  constitute  a  select  vestry  for  the  care  and  ma- 
Dagement  of  the  concerns  of  the  poor  of  such  parish,  and  any  three  of  them, 
(two  of  whom  shall  neither  be  churchwardens  nor  overseers  of  the  poor,) 
shall  be  a  quorum  (I);  and  when  any  inhabitant  elected  and  appointed  to   Vacancies  how 
serve  in  any  such  select  vestry  shall,  before  the  expiration  of  his  oiRce,  die  '"PP"c«« 
or  remove  from  the  parish^  or  shall  become  incapable  of  serving,  or  shall 
refuse  or  neglect  to  serve  therein,  the  vacancy  which  shall  be  thereby  occa> 
sioned  is,  as  soon  as  conveniently  may  bc^  to  be  filled  up  by  the  election 
mud  appointment,  in  maimer  aforesaid,  of  some  other  substantial  house- 
holder or  occupier  of  such  parish,  and  so  from  time  to  time  as  often  as  any 
Mch  vacancy  shall  occur ;  and  every  such  select  vestry  is  to  continue  and 
have  power  to  act  from  the  time  of  the  appointment  thereof  until  four- 
teen days  after  the  next  annual  appointment  of  overseers  of  the  poor  of  the 
parish  shall  take  place,  and  may  be  from  year  to  year,  and  in  any  future  year, 
renewed  in   the   manner   before   directed;    and  every  such  select  vestry 
is  to  meet  once  in  every  fourteen  days,  and  oftener  if  it  shall  be  found   Meetings  and 
necessary,  in  the  parish  church,  or  in  some  other  convenient  place  within 
the  parish  ;  and  at  every  such  meeting  a  chairman  is  to  be  appointed  by 
the  majority  of  the  members  present,  who  is  to  preside  therein ;  and  in  all 
eases  of  equality  of  votes  upon  any  question   there  arising,  the  chairman 
b  to  have  the  casting  vote ;    and  every  such  select  vestry  is  empowered 
Aid  required  to  examine  into  the  state  and  condition  of  the  poor  of  the 
parish*   and   to   inquire  into  and   d(*terminc  upon  the  proper  objects   of 
idief,  and  the  nature  and  amount  of  the  relief  to  be  given  ;  and  in  each 
ease  is  to  take  into  consideration  the  character  and  conduct  of  the  poor 
penon  to  be  relieved,  and  to  be  at  liberty  to  distinguish  in  the  relief  to 
be  granted  between  the  deserving  and  the  idle,  extravagant,  or  profligate 
poor ;  and  such  select  vestry  is  to  make  orders  in  writing  for  such  relief  as 
thej  shall  think  requisite,  and  to  inquire  into  and  superintend  the  collec- 
tion and  administration  of  all  money  to  be  raised  by  the  poor's  rates,  and 
of  all  other  funds  and  money  raised  or  applied  by  the  parish  to  the  relief  of 
the  poor ;  and  where  any  such  select  vestry  shall  be  established,  the  over- 
sefTS  of  the  poor  are  required,  in  the  execution  of  their  otBcc,  to  conform 
to  the  directions  of  the  select  vestry,  and  arc  not  (except  in  cases  of  sud- 
den emergency  or  urgent  necessity,  and  to  the  extent  only  of  such  tempo- 
rary relief  as  each  case  shall  require,  and  except  by  order  of  justices,  in  the 
CMses  after  provided  for)  to  give  any  further  or  other  relief  or  allowance 
to  the  poor,  than  such  as  shall  be  ordered  by  the  select  vestry. 

By  Stat.  59  Geo.  3.   c.  12.  s.  3.,  every  select  vestry,  to  be  established  by   Stat.  59  Geo. 

3.  c.IS.  t.3. 

(1)  Ang  three  of  them thallhe  a       to  perform  a  public  duty,  there  must  be  a 

Except  when  specially  provided       majority  of  tliu  wliole  body  assembled,  and 


by  statute,  it  is  a  gencrul  rule  of  law,       tliut  a.  majority  of  the  persons  assembled  at 
that  where  a  limited  number  of  persons  are       such  a  meeting  mny  act. 


1  H  '2 
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pROTnioNs  or 
Stat.  5H  Geo, 
3.  c.  69.,  Stat. 
59  Gio.  .3.  c. 
85.,  AND  Stat. 
59  Geo.  S.  c. 
12. 

Minutes  kept 
of  proceedings 
of  select  ires- 
tries. 


StsL  59  Geo, 
3.  c.  IS.  s.  4. 
Notice  of  hold- 
ing Testries. 
Election  of 
members,  &c. 


When  a  select 
restry  cannot 
elect  another 
select  Testrv. 


the  authority  of  the  act,  is  to  cause  minutes  to  be  fairly  entered  in  boolu, 
to  be  for  that  purpose  provided,  of  ali  their  meetings,  proceedings,  resolu- 
tions, orders,  and  transactions,  and  of  ali  sums  received,  applied,  and 
expended,  by  their  direction ;  and  such  minutes  are  from  time  to  time  to  be 
signed  by  the  chairman^;  and  are,  together  with  a  summary  or  report  of 
the  accounts  and  transactions  of  the  select  vestry,  to  be*  laid  before  the  inki- 
bitants  of  the  parish  in  general  vestry  assembled,  twice  in  every  year,  tint 
is  to  say,  in  the  month  of  March  and  in  the  month  of  October,  and  at  sncfc 
other  times  as  the  select  vestry  shall  think  fit ;  and  the  minutely  proceed- 
ings, accounts,  and  reports  of  every  select  vestry  are  to  belong  to  tW 
parish,  and  be  preserved  with  the  odier  books,  documents,  accoanti»  aod 
public  papers  thereof. 

By  Stat.  59  Geo.  3.  c.  12.  s.^.  the  churchwardens  and  overseen  of  tke 
poor  are  to  cause  ten  days*  notice  at  the  least  to  be  publicly  given,  in  tW 
usual  manner,  of  every  vestry  to  be  holden  for  the  purpose  of  establiiluig 
any  select  vestry,  or  of  nominating  and  electing  the  members,  or  any  mea- 
ber  thereof,  and  of  every  vestry  to  be  holden  for  the  purpose  of  rpeeiving 
the  report  of  the  select  vestry ;  and  every  notice  of  any  such  vertry  if  to 
state  the  special  purpose  thereof.  ( 1 ) 

A  select  vestry  for  the  management  of  parochial  affairs,  existing  bf 
ancient  custom,  cannot  elect  another  select  vestry  for  the  management  of 
the  poor,  within  stat.  59  Geo.  3.  c  12.  (2) 


PAaTICULAR 
SCLKCT  VlS- 
TRIBS  BY 

Statutc. 

Sut.  10  Anne, 
c.  U.S.  2a 


Stat  59  Geo.  3. 
c  134.  s.  30. 

VlTTTRlBS  Uy- 
SKR  CHL'aCH 

BuiLikiyo 
Acts. 


4.  Particular  Select  Vestries  by  Statute. 

Stat.  10  Anne,  c.  11.  (for  building  fifty  new  churches)  s.20.  enacts  tbil 
five  or  more  of  the  commissioners,  with  the  consent  of  the  bishop  or 
ordinary  of  the  place,  shall  appoint  a  convenient  number  of  sulficieit 
inhabitants  of  each  new  parish  created  by  the  act  to  be  vestrymen;  wtd 
from  time  to  time,  upon  the  death,  removal,  or  other  voidance  of  any  tack 
vestrymen,  the  rest  or  majority  of  these  may  choose  another,  being  as 
inhabitant  and  householder  in  the  parish. 

There  are  numerous  private  acts  for  building  particular  charcbes,  ii 
which  provisions  are  made  for  the  appointment  of  select  vestries,  aeeoid- 
in^  to  the  peculiar  exigencies  of  eaclr  case :  an  enumeration  of  them, 
ever,  could  tend  to  no  practical  object. 

By  Stat.  59  Geo.  3.  c.  134.  s.  30.  in  every  district,  parish,  or 
of  any  parish  or  district,  chapelry  or  consolidated  chapelry,  in  which  any 
church  or  chapel  shall  be  built,  acquired,  or  appropriated  under  thepnh 
visions  of  tlie  act,  or  of  stat.  58  Geo.  3.  c.  45.,  in  which  there  shall  not  be 
a  distinct  vestry  belonging  to  such  district  or  division,  a  select  Tcstrr, 
consisting  of  so  many  persons  as  shall  be  directed  by  the  commissioners  is 
that  behalf,  is  to  be  appointed  by  the  commissioners,  with  the  advice  of. 
the  bishop  of  the  diocese,  out  of  the  substantial  inhabitants  of  the  district 
or  division,  or  district  chapelry,  or  consolidated  chafMrlry,  for  the  care  and 


(1)  Seti  vide  stnt.  4  &  5  Gul.  4.  c.  76. 
Vide  JUjc  v.  Jdtms,  2  A.  &  E.  401).  for  a 
definition  of  substantial  householders. 


(2)   Rex  V.  H'oodmam,  4  B.  &  A.  507. 


VESTRIES.  1349 

mmnagement  of  the  concerns  of  the  church  or  chapel,  and  all  matters  and   Pa«ticplar 
thipgs  relating  thereto ;   and  such  -select  vestry  is  to   annually  elect  or  ^ ^i^,  ^r 
appoiot  the  chur<Awarden  or  chapelwarden  to  be  named  on  the  part  of  the   Siatutx. 
IMurish  or  chapelry,  and  to  elect  new  members  of  such  vestry  as  vacancies 
mmj  arise   by  death,  resignation,  or  ceasing  to   inhabit  the  parish;  and 
proper  pews  shall  be  assigned  and   provided   in  every  such  church   and 
chapel  for  the  use  of  the  church  or  chapelwardens. 

Respecting  the  care  and  management  of  the  concerns  of  the  church  or   ^  te\eet  westrj 
chapel,  it  was  held,  in  Cockbum  v.  Harvey  ( 1 ),  that  a  select  vestry,  ap-  jcr  «tat.  59 "" 
pointed  pursuant  to  stat  59  Geo.  3.  c.  134.  s.  30.,  had  no  power  to  im-   Geo.  3.  c.  1S4. 
pose  a  rate  for  the  repair  of  the  district  church ;  Lord  Tenterden  observing,   *•  ^*  l***."® 
*'  This  case  depends  upon  the  construction  of  the  thirtieth  section  of  the    pose  a  rate  for 
59  Geo.  3.  c  134.     The  church  was  built  under  the  powers  of  the  act  of  ^^^  "^P"'  of 
the  58  Geo.  3.  c.45. ;  by  the  seventieth  section  of  which  it   is  enacted,   church"*^ 
*  that  the  repairs  of  all  such  district  churches  or  chapels  shall  be  made  by   judgment  of 
the  districts  to  which  they  respectively  belong,  by  rates  to  be  raised  within    ^ord  Tenter- 
the  district,  in  like  manner  as  in  case  of  repairs  of  churches  by  parishes  ;  ^  *"  ^ 
aod  every  such  district  shall  be  deemed  in  law  a  separate  and  distinct 
parish  for  that  purpose.' 

**  Rates  for  the  repairs  of  churches  in  parishes,  by  the  common  law,  are 
to  be  made  by  the  churchwardens  and  the  vestry,  that  is,  by  the  church* 
wardens  and  inhabitants  in  vestry  assembled,  if  there  be  not  a  select  vestry 
eatablished  by  usage  or  act  of  parliament.  So  that,  if  this  statute  had 
remained  unaltered,  the  rate  in  question,  being  made  by  the  churchwardens 
and  persons  acting  as  a  select  vestry,  would,  undoubtedly,  be  bad.  A 
•elect  vestry,  for  purposes  connected  with  the  church,  is  established  by  the 
thirtieth  section  of  the  59  Geo.  3.  c.  134.,  which  enacts,  *  that  in  every  dis- 
trict, parish,  &c.,  in  which  any  church  shall  be  built,  acquired,  or  appro* 
priated,  under  the  provisions  of  the  said  recited  act  (2),  or  this  act,  in 
which  there  shall  not  be  a  distinct  vestry  belonging  to  such  district  or 
division,  a  select  vestry,  consisting  of  so  many  persons  as  shall  be  directed 
bj  the  commissioners  in  that  behalf,  shall  be  appointed  by  the  commis* 
aioners.  with  the  advice  of  the  bishop  of  the  diocese,  out  of  the  substantial 
inhabitants  of  the  district,  &c.,  for  the  care  and  management  of  the  con- 
oems  of  the  church  or  chapel,  and  all  matters  and  things  relating  thereto  ; 
and  such  select  vestry  shall  annually  elect  or  appoint  the  churchwarden  or 
chapelwarden  to  be  named  on  the  part  of  the  parish  or  chapelry,  and  shall 
elect  new  members  of  such  vestry  as  vacancies  may  arise  by  death,  resig- 
nation, or  ceasing  to  inhabit  the  parish;  and  proper  pews  shall  be  assigned 
and  provided  in  every  such  church  for  the  use  of  the  churchuardeus 
thereof.' 

**  It  was  contended  for  the  plaintiff,  that  the  powers  given  to  the  select 
Yestry  by  that  section  did  not  extend  to  the  making  a  rate  for  the  repairs 
of  the  church  ;  and  it  was  urged,  that  acts  of  parliament,  by  which  any 
charge  may  be  brought  upon  the  subject,  or  the  subject  be  deprived  of  his 
rights  in  derogation  of  the  common  law,  are  to  be  construed  strictly ;  and 
flCTeral  cases  were  quoted  in  support  of  that  proposition.  1  shall  notice 
only  two  of  them,  as  we  consider  the  principle  to  be  clear.      In  Fludier  v. 

(I )  2  B.  &  Ad.  797.  (2)  58  Geo.  3.  c.  45. 
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Paeticula*       Lombe  {SirT.)  (1)  Lord  Hardvvicke  (then  chief  justice  of  this  court),  tsyi, 
^K8  BT  '  ^'  ^^^  been  rightly  said,  that  this   being   a  law  to  take   away  people's 

Statute.  franchises,  should  be  strictly  construed.'     So  in  the  casA>f  Suekeruiffe  t. 

Jucignient  of  Flight  {2.)  Mr.  Justice  Ilolroyd  says,  *  Where  acts  of  parliament  vary,  or 
I^rd  Tenter,  take  away  the  rights  of  parties,  they  ought  to  be  strictly  construed.*  Maif 
don  in  Cock"       cases  on  the  construction  of  the  stamp  acts  have  l)€en  determined  aoM 

this  ground.  And  tnis  principle  must  be  kept  in  view  m  putting  a  eauh 
struction  upon  this  thiitieth  section.  Under  the  authority  of  this  scttkM 
the  select  vestry  was  established  ;  and  such  vestry,  therefore,  must  have  tke 
care  and  inanageiuent  of  the  concerns  of  the  church,  and  all  mattcn 
relaflng  thereto  ;  and  the  (jiication  is,  whether  the  power  of  making  chudi 
rates  be  included  in  those  words,  and  given  thereby  ?  Now  there  are  Bvny 
concerns  of  the  church,  ^nd  many  matters  relating  thereto,  independent  of 
the  making  rates  for  its  repairs ;  and  the  power  of  making  such  not  bMg 
expressly  given,  can  only  be  deemed  to  be  given  by  inference  and  inffi- 
cation,  if  it  be  given  at  all.  And,  accordingly,  the  argument  for  ikt 
defendants  put  their  case  on  that  ground,  and  it  was  urged,  that  the  iMoa> 
venience  of  allowing  the  power  to  make  a  rate  to  exist  in  a  body  diitiatt 
from  the  persons  who  have  the  care  and  management  of  the  concent  if 
the  church,  would  be  so  groat,  that  the  legislature  must  be  undentood  10 
have  intended  to  give  that  power  by  the  general  words  used  on  this  oeei* 
sion.  The  Court,  however,  can  know  the  intention  of  the  legislature  oalf 
from  the  language  of  a  statute,  and  it  is  to  interpret  that  language  aeeofi- 
ing  to  the  rules  and  principles  of  law.  The  inconvenience  in  this  catedoa 
not  appear  to  be  greater  than  that  which  must  take  place  under  the 
59  Geo.  3.  c.  12.,  whereby  a  select  vestry  may  be  appointed  for  the 
cerns  of  the  poor,  leaving  the  power  of  making  rates  to  the  perMBs  vko 
before  possessed  it,  that  is,  to  the  churchwardens  and  over>eer*. 

"  The  tenth  section  of  the  3  Geo.  t.  c.  7*2.  does  certainly  afford  •■ 
argument  in  favour  of  the  defendants ;  for  it  is  thereby  enacted,  that  ii 
every  case  in  which  a  parish  shall  be  divided  into  separate  parishe*  for 
ecclesiastical  purposes,  or  separate  districts,  in  which  select  vestries  shall  be 
appointed  by  the  commissioners,  all  the  members  of  the  select  vestry  of  the 
original  parish,  residing  in  the  district  of  the  original  church,  &e^  tkJH 
continue  to  act  as  the  vestry  of  such  district  and  church,  in  all  ■latKft 
relating  to  such  church  and  tlie  repairs  thereof,  or  to  any  other  cede* 
siastical  matters,  or  in  distributing  any  proportion  of  any  charities.  Ac, 
which  may,  under  this  act,  be  assigned  to  such  district ;  provided  that  bo 
member  of  any  select  vestry  of  ^ucll  parish  shall,  after  such  division,  ad  it 
any  matters  relating  to  any  church,  8cc.,  or  any  repairs  thereof,  or  tar 
matters  relating  thereto,  except  such  as  are  within,  or  relate  to  the  diriiwa 
in  which  he  shall  reside  ;  and  that  all  members  of  the  select  vestry  of  sock 
parish,  resident  in  any  other  divisions  of  such  pari>h,  shall  be  membenof 
the  vestries  to  he  appointed  for  the  divisions  where  they  reside.  Botiti* 
obvious,  that  this  section  is  confined  in  terms  to  the  previous  existence  of 
a  select  vestry  in  the  original  parish;  and  it  is  by  no  means  a  necesstrr 
conse(|uence,  that  because  tin*  lei;i^lature  thought  (it  to  give  the  power  cl 
making  rates  (assuming  sucli  power  to  be  thereby  given)   to  the  select 


(1)  C.  T.  H.  307.  <2)  6  n.  &  C.  -IP. 
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reslry  if  a  new  parish  taken  out  of  an  old  paji^h,  nberein  a  ttelcct  vestry 
wd  that  pover  befure,  therefore  the  select  vestry  of  such  a  new  parish 
ball  bavp  that  power,  where  it  was  not  previously  vested  in  a  body  of  the 
ante  description  in  the  old  parish  ;  fo  [lint  tlie  giving  of  that  power,  in  u 
jate  like  the  preHeni,  can  at  mont  be  consiilered  only  a?  a  motler  of 
doublfui,  and  by  no  nieana  of  necessary,  or  even  clear,  iin  plication.  For 
these  reasoim  we  arc  of  opinion,  the  Judgment  of  the  Court  luuit  be  for  tho 
defendant." 

By  Btat.  5  Geo,  4.  c.  72.  s.  10.,  in  every  case  in  wliich  any  parish  or  place 
•hall  be  divided  into  separate  parishes  for  ecclesiastical  purpuaea,  or  into 
districts  or  chapelries,  in  which  select  vestries  shall  be  appointed 
bj  tbe  cummiss loners  for  such  parishes  under  «lat.  58  Geo.  S.  c.  45.  &  staL  59 
Gm).  S.  c  134.,  all  the  members  of,  or  persons  belonging  to,  the  select  vestry 
•f  the  originaJ  parisli,  who  shall  reside  in  or  belong  to  the  district  of  divi- 
of  the  original  church  or  chapel  of  the  parish  or  place,  are  to  continue 
lo  act  as  the  vestry  in  all  matters  relating  to  such  church  or  chapH  and  the 
npairs  thereof  (or  to  any  other  ecclesiastical  matters  or  things,  or  in  the 
distribution  of  any  proportion  of  any  bequests,  gH'is,  or  charities  which 
may,  under  tiie  provisions  of  the  act,  be  assigned  to  any  such  district  or 
diviaion) ;  provided  that  no  member  of  any  such  select  vestry,  after  any  such 
division,  shall  act  in  relation  to  any  matters  relating  to  any  church  or  chapel, 
except  such  aa  are  within  or  belonging  or  relate  to  the  division  in  which 
be  shall  resiite :  and  if,  by  reason  uf  any  such  divbion,  a  sufficient  number 
of  such  members  of  select  vestry  shall  not  leinaia  resident  in  the  division  of 
Ac  parish  or  place  within  which  the  original  church  or  chapel  shall  be 
flitnate,  according  to  snch  proportion  as  shall  be  fixed  by  the  commissioners 
In  that  behalf,  regard  being  had  to  the  population  of  such  division,  and  the 
proportion  thereof  to  the  population  of  the  whole  pariah  or  place, 

such  deficiencies  are  to  be  filled  up  iis  deficiencies  or  vacancies  in  such 
place  have  been  theretofore  filled  up  in  such  parish  or  place;  but 

member  of  any  such  select  vestry,  or  inliabitunt  of  any  such  parish,  or 
to  vole  in  the  supplying  such  deficiencies,  unless  resident  within 
like  division  uf  the  parish  or  place  for  which  the  member  or  members  to 
ipply  deHctencies  are  to  be  chosen ;  and  such  persons  so  chosen  are  not 
llf  reason  thereof  to  be  deemed  members  of  the  vestry  for  any  other  pur- 
than  such  as  relate  to  the  churcli  ur  chapel,  or  the  ecclesiastical 
■ffaira  of  the  division  of  the  parish  or  place  for  which  they  shall  be  so 
ohiMeti,  or  for  Ihe  distribution  of  any  ch.irituUe  gifts  ur  bequests  therein  ; 
provitled  that  all  the  members  of  the  select  vestry,  resident  in  any  other 
divisions  of  any  such  parish  or  place,  sliall  in  every  case  be  members  of 
Mcfa  vestry  as  shall  be  appointed  under  the  provisions  of  the  act,  or  of  siat. 
58  Gen.  3.  ci.'j.  and  stal.  59  Geo.  H.  c.  134^  for  the  respective  di  vicious  uf 
tht  parish  or  pla.cc  in  wliich  they  shall  respectively  reside. 

By  Btat,  3  &  4  Vict.  c.  GO,  c.  8.  tlic  power  given  to  a  select  vestry  appointed 
■ader  atat.  59  Geo.  3.  c.  134.  s.  30,  to  elect  new  members  of  such  vestry  as 
iracancies  may  arise  by  death,  resignation,  or  ceasing  to  inhabit  the  parish, 
it  extended  to  coses  where  vestrymen  neglect  to  attMid  the  vestry  meetings 
br  (Ite  space  of  twelve  months,  provided  ^uch  vcslry  shall  have  met  at 
least  three  times  during  such  twelve  months;  and  in  every  such  cose  the 
Ve»try  can  dcchirc  the  members  of  such  selict  vestry  bo  neglecting  lo  nltend, 
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compelled  to 
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struction, 
draining,  &c. 
of  a  new  road. 

Judgment  of 
Lord  Tenter- 
den  in  Rex  t. 
Jhiddingiom 
(FtBtryof). 


to  be  no  longer  members,  and  vacancies  thereby  created  arc  to  be  filled  «p 
in  the  manner  directed  by  stat.  69  Geo.  3.  c.  IS^.  a.  30.,  with  re»pcct  to 
vacancies  arising  by  death,  resignation,  or  ceasing  to  inhabit  the  parish. 

A  vestry  will  not  be  compelled  to  appoint  a  surveyor  to  certify  to  tW 
proper  construction,  draining,  &c.,  of  a  new  road,  which  the  vettrr  hid 
the  power  of  forming  under  their  local  act,  as  that  would  ca«t  the  burdei 
of  repairing  the  road  on   the  parish ;  and  it  would  not  be  so  muck  br 
the  benefit  of  the  public  as  of  the  proprietors,  during  the  time  their  build- 
ings were  completing.     Thus  in  Bex  v.  Paddington  (  Vesiry  of)  (1)  Lord 
Tenterden  observed,  <*  Here  there  has  been  a  dedication    to  and  a 
by  the  public,  but  that  user  has  been  of  very  short  duration.     It 
contended  that  the  vestry  were  bound  by  this  act  of  parliament  to  appoiat 
a  surveyor,  and  that  this  Court  was  bound  (on  their  refusal)  to  order 
them  so  to  do.    The  sixty-second  section  of  the  act  is,  in  its  terms.  Dot  u 
enabling  but  a  restraining  clause.     It  was  obviously  the  inteDtion  of  tbe 
legislature  thereby  to  prevent  the  parish  from  being  burthened  with  tk 
repair  of  a  road,  intended  not  merely  for  public  benefit,  but,  for  a  tine  at 
least,  for  the  peculiar,  private  benefit  of  the  persons  forming  it.   If  we  wm 
at  the  present  time  to  order  the  vestry  to  appoint  a  surveyor,  the  cooie- 
quencc  would  be,  that  the  parish  would  thereby  be  concluded,  and  would 
immediately  be  bound  to  repair  the  road.      And  inasmuch  as  this  road  \m 
been  made  by  the  owner  with  a  view  to  erect  buildings  on  each  side,  sercnl 
of  which  have  been  in  part  erected,  and  about  eight  completely  fioiihcd 
and  inhabited,  and  a  great  many  more  in   contemplation,  the  effect  of 
charging  the  parish  with  the  repair  of  this  road  at  the  present  time  will  bp, 
that  the  parish  will  have  to  repair  a  road  not  for  the  benefit  of  the  pablie 
at  present,  but  for  the  private  advantage  of  a  person,  so  that  he  may  ban 
at  the  public  expense  a  road  to  bring  materials  for  his  buildings.     It  ciB 
admit  of  no  dispute,  that  while  materials  are  bringing  fur  the  erectioo  of 
the  buildings,  the  road,  however  well   formed,  must  sustain  considerable 
injury.     Under  these  circumstances,  we  think  that,  in  the  exerci^  of  otf 
discretion,  we  ought  not  at  present  to  order  the  vi^try  to  appoint  a  fur- 
vcyor.     What  may  be'  fit  to  be  done  when  circumstances  may  change,  mij 
be  a  question  hereafter  for  the  consideration  of  the  Court.     That  the  Govt 
has  the  power  of  considering  whether  justice  be  best  advanced  by  directing 
a  mandamus  to  issue,  or  by  forbearing  to  do  so,  has  been  settled  by  seven! 
cases.     It  was  laid  down  by  Mr.  Justice  Ashhurst  in  Rtx  \\Kitim{Cfm' 
miifsiott€rsof)(2),   that  such    an  application  is  an  application  to  thedii- 
cretiun  of  the  Court.      The  same  rule  was  acted  upon  in  Rex  v.  Laneatkiit 
(Justices  of)  (.*3),  and  in  Rex  v.  Ruckinghamshire  (Justices  of).  (♦)    We 
are  of  opinion  that,  under  the  particular  circumstances  of  this  case,  justice 
will  be  best  administered  by  forbearing  at  prcAcnt  to  issue  this  writ." 


VfaraiBS 

VKDEii  Stat. 
1  &2  GuL.4 
c.  60. 


5.  Vkstries  uxdek  Stat.  1  &  2  Gul.  4-.  c.60. 

Stat.  1  &  2  Gul.  4".  c.  ()().  s.  1.,  after  reciting  that  it  vas  expedient  to  prv 
vide  for  the  election  of  vestries  and  of  auditors  of  parish  accounts  in  ccriaw 


(1)  9  li.  &  C.4m 
(*2)  *J  T.  IL  385. 


(J)   I   B.  &  C.  48.5. 
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parishes  of  England  and  Wales,  enacts  that  that  act,  and  the  several  provi-  VxsraiBs 
•ions  thereof,  shall  apply  to  and  may  be  adopted,  under  and  subject  to  the   j  ^  ^  q^^  ^^ 
regalations  therein  contained,  by  any  parish  or  parishes  in  England  and  c.  60. 

^^^'  Sut  1  &  3 

By  sect.  2.,  when  in  any  parish  certain  of  the  rate-payers  thereof  desire   Gul.  4.  c.60. 
that  the  parish  should  come  under  the  operation  of  the  act,  then  any  number  *:  ^ 
of  rate-payers  amounting  at  least  to  one- fifth  of  the  rate-payers  of  such  adopted  by  any 
parisbyorany  number  of  rate-payers  amounting  at  least  to  fifty  parishioners,  pAri*. 
may  on  some  day  between  the  1st  day  of  December  and  the  Ist  day  of  March   Sect  2. 
deliver  a  requisition  (1)  signed  by  them,  and  describing  their  places  of  resi-  i^iopting  it  in 
dence,  tothe  churchwardens,  or  to  one  of  them,  servingforthe  parish,  requiring  parUhea  where 
the  churchwardens  to  ascertain,  according  to  the  manner  thereinafter  men-  ™abiunto  do 
tioDed,  whether  or  not  a  majority  of  the  rate-payers  of  the  parish  wish  and  open  Testiy. 
require  that  the  act  should  be  adopted  therein ;  and  which  requisition  may 
be  in  the  form  or  to  the  tenor  and  effect  following ;  (that  is  to  say,) 

*•  To  the  churchwardens  of  the  parish  of  [insert  here  the  name  of  the   Formofrequi. 
parish],  "**°"- 

"  We,  whose  names  are  hereunto  subscribed,  being  rate-payers  resident 
in  the  said  parish^  and  respectively  rated  or  assessed  to  the  relief  of  the  poor 
thereof,  do  hereby  require  you  the  said  churchwardens  to  ascertain  and 
determine  the  adoption  or  non-adoption  of  an  act  of  the  second  year  of  the 

reign  of  King  William  the  Fourth,  chapter ,  intituled  *  An  Act  [here 

insert  the  title  of  the  act].' 

"  Dated  this day  of  -^^  in  the  year  of  our  Lord  — ^  ." 

By  sect  3.,  the  churchwardens  on  the  first  Sunday  in  the  month  of  March   Sect.  s. 

next  after  the  receipt  of  such  requisition,  must  affix  or  cause  to  be  affixed   ^pon  receipt 

of  requisition, 
a  notice  to  the  principal  doors  of  every  church  and  chapel  within  the  parish,  churchwardens* 

specifying  some  day  not  earlier  than  ten  days  and  not  later  than  twenty-one  *®  J?*^*  notice 
days  afker  such  Sunday,  and  at  what  place  or  places  within  the  parish,  the  .,1,^^  f^,.  ^. 
rate-payers  are  required  to  signify  their  votes  for  or  against  the  adoption  of  ceiving  votes. 
the  act;  whicli  votes  are  to  be   received  on   three  successive  days,  com- 
mencing at  eight  of  the  clock  in  the  forenoon  and  ending  at  four  of  the 
clock  in  the  afternoon  of  each  day;  and  the  notice  is  to  be  to  the  following 
effect :  — 

•*  The  churchwardens  of  this  parish   [insert  here  the  name  of  the  parish]    Form  of  notice. 
having  received  a  requisition  duly  signed  according  to  the  [irovisions  of  an 

act  of  the  second  year  of  the  reign  of  William  the  Fourth,  chapter , 

for  the  better  regulation  of  vestries,  the  rate-payers  of  this  parish  of  [insert 
here  the  name  of  the  parish]  are  hereby  required,  all  and  each  of  them,  on 

the day  of next,  and  the  two  following  days,  to  signify  to  the  said 

churchwardens  by  a  declaration,  either  printed  or  written,  or  partly  printed 
or  partly  written,  addressed  and  delivered  to  one  of  the  churchwardens  at 
[insert  here  the  place],  their  votes  for  or  against  the  adoption  of  the  afore- 
said act  for  the  better  regulation  of  vestries  by  the  rate-payers  of  this 
parish. 

"  (Signed) churchwardens.** 

(1)  Retjuuitinn  :  —  ItscvniK  to  be  doubtriil  adopted  upon  the  rc(|uisition  of  any  other 
whether  the  provisions  of  this  act  can  be       pcf^ons  than  the  poor-rate  payers. 
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Vbsteies  By  sect.  4.  the  declaration  must  be  to  the  followine  effect:— 

VKDBK  Stat.  ° 

1  &s  Gnr»4.  "  I,  A.  B.,  of street  [or ,  place,  or  house],  in  this  parish  of 

^•^* ■ ,  vote  [for  or  against,  as  the  case  may  be]  the  adoption  of  the  act  of 

Sect  4.  the  second  year  of  the  reign  of  William  the  Fourth,  chapter  ,  fortlw 

Form  of  deela-    better  regulation  of  vestries  bv  this  parish/' 
rmion.  °  '  ^ 

Sect  5.  By  sect  5.,  the  churchwardens  are  carefully  to  examine  the  votes  to  them 

t^**declilw^*°*  delivered,  and  compare  them  with  the  last  rate  made  for  the  relief  of  tBe 
whether  the  P^^^  of  the  parish,  and  are  empowered  to  call  before  them  and  examine  aoj 
votes  are  in  parish  ofRccr  touching  the  votes,  or  any  rate-payer  so  giving  bis  Yole,  and 
ins  the  act     "  *^ter  a  full  and  fair  suumiing-up  of  the  votes,  are  by  public  notice,  accordiag 

to  the  form  and  manner  thereinafter  prescribed,  to  declare  whether  or  do( 

.  two  thirds  of  the  votes  given  have  been  given  in  favour  of  the  adoptioo  of 

the  act ;  but  the  whole  number  of  persons  voting  must  be  a  clear  majoritr 

of  the  rate-payers  of  the  parish  ;  and  the  adoption  or  non-adoption  of  the 

act  is  to  be  decided  by  such  number  of  votes.  (1) 

Sect.  6.  By  sect  6.,  any  of  the  rate-payers  of  the  parish,  not  exceeding  five  togf- 

may  inspect        ^^®''»  "^^X  inspect,  at  or  in  the  vestr}'  room,  or  in  some  convenient  piMe 

Totes.  within  the  parish,  the  votes  so  given  for  and  against  the  adoption  of  the  ad, 

at  all  seasonable  times  within  one  month  after  such  notice  has  been  gira; 

and  the  churchwardens  of  the  parish  are  required  carefully  to  preserve  tk 

votes,  and  to  permit  the  examination  thereof  by  the  rate-payen  of  tk 

parish  at  such  seasonable  times  within  the  period  aforesaid. 

Sect.  7.  By  sect.  7.,  no  person  is  to  be  deemed  a  rate-payer,  or  be  entitled  to  mte, 

votc'**T"  *r      ^^  ^^  ^^y  other  act,  matter,  or  thing  as  such,  under  the  provisions  of  tke 

has  been  rated     act,  utdess  he  has  been  rated  to  the  relief  of  the  poor  for  the  whole  yftr 

one  year.  immediately  preceding  his  so  voting  or  otherwise  acting  as  such  rate-ptjcfi 

and  has  paid  all  the  parochial  rates,  taxes,  and  assessments  due  from  bin 
at  the  time  of  his  so  voting  or  acting,  except  such  as  have  been  made  or 
become  due  within  the  six  montlis  immediately  preceding  such  voting. 
Sect.  8.  IJy  sect.  8.,  notice  of  the  adoption  of  the  act  bv  any  parish  is  to  be  forth* 

o  iccjji  ""0^-  ^ith  given  by  the  churchwardens  for  the  lime  being  of  the  parish  in  ihe 
London  Gazette,  and  in  one  or  more  of  the  public  newspapers  circulating 
in  the  county  in  which  the  parish  may  be  s^ituatcd,  and  by  affixing  a  Dotice 
of  the  same  to  the  ])rincipal  doors  of  every  church  and  chapel  within  tk 
parish  ;  which  notice  is  to  be  tothc  following  effect:  — 

"Parish  of  [here  insert  the  name  of  parish]. 
"  Notice  is  hereby  given,  that  the  above-named  parish  has  adopted  the 
act  of  the  second  year  of  the  reign  of  King  William  the  Fourth,  chapter — ^ 
intituled  *  An  Act  [here  insert  the  title  of  the  act]  ;*  and  that  the  nu«* 
bers  of  the  majority  and  minority  of  votes  given  for  and  against  the  adop- 
tion of  the  said  act  are  as  follows ;  that  is  to  say, votes  for  the  adoplioB 

thereof,  and votes  against  the  adoption  thereof. 

*•  Dated  this day  of in  the  year  of  our  Lord . 

'*  (Signed) churchwardens." 

g^^.j  5  By  Kecl.9.,  if  the  rate-payers  determine  against  the  adoption  of  the  iCC 

(  I )   It  >cenis  tliat  ;i  parish,  lia\in;r  a  par-       ticiilar  by  the  aclupt'on  of  the  act     to'- 
ticiilar  custom  as  to  tlic  manner  of  choosing       St.  Jamet,  Iftstming'tr,  5  A.  A  E.  S9I. 
churchwank-ns,  i%  not  anTectjd   in  tli's  p-i- 
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aoother  requisition  for  the  same  purposes  cannot  be  made   within  three  VitTKin 

years  after  such  determination.  "!»  "g^^u^ 

By  sect  10.,  in  any  parish  in  which  public  notice  of  the  adoption  of  the  c.  60. 

act  shall  be  given,  it  is  immediately  to  become  the  law  for  electing  vestrymen  it    r~:j       ^ 

and  auditors  of  accounts  of  the  parish  in  manner  thereinafter  mentioned.  quisition  to  be 

By  sect  11.,  any  churchwarden,  rate- col  lector,  overseer,  or  other  parish  n*«le  within 

three  veATS. 

officer  refusing  to  call  meetings  according  to  the  provisions  of  the  act,  or  ^^  ' 

refusing  or  neglecting  to  make  and  give  the  declarations  and  notices  directed  xheact  to  take 

by  the  act  to   be   made  and   given,  or  to  receive  the  vote  of  any  rate-  effect  in  all 

payer,  or  altering,  falsifying,  concealing,  or  suppressing  any  vote  or  votes,  JUhJ^h^t^  sdopT 

will  be  guilty  of  a  misdemeanour.  tion  has  been 

By  sect  12.,  on  some  Sunday  at  least  twenty- one  days  previously  to  the  n»*»fi«d. 

day  of  annual  election  of  vestrymen,  notice  of  election  pursuant  to  the  ^^.V* 

act,  signed  by  the  churchwardens,  is  to  be  afRxed  to  the  principal  doors  churchwardens 

of  every  church  and  chapel  of  the  parish,  and  at  other  usual  places^  in  •nd  others  re- 
..     r  „      .       .  futinff  to  call 

the  following  terms :  -  meetiV  &«. 

"  Parish  of  There  insert  name  of  parishl.  Sect.  18. 

•*  The  parishioners  duly  qualified  according  to  the  provisions  of  the  act  tj^nl^JeLirenl 
of  the  second  year  of  the  reign  of  King  William  IV.,  intituled  An  Act 

[here  insert  the  title  of  the  act],"  arc  hereby  required  to  meet  at 

on  the day  of ,  conformably  to  the  provisions   of   the  said  act, 

and  then  and  there  to  consider  of  and  elect  fit  and  proper  persons  to  be 
▼estrymen  and  auditors  of  accounts  of  the  parish  of for  the  ensuing 

year;  (that  is  to  say,) 

« ,  members  of  the  vestry. 

" ,  auditors  of  accounts." 

By  sect.   13.,  the  churchwardens    may  summon  the  rate-collectors  to  Sect  IS. 
attend  them  on  the  day  of  annual  election,  in  order  to  assist  iheni  in  ascer-  ^^^y  |^^^^ 
taining  that  the  persons  prcNoiiting  themselves  to  vote  are  parishioners  summoned  to 
rated  to  the  relief  of  the  poor  of  the  parish,  and  duly  qualified  to  vote  at  *****  ■*  ***• 
the  election. 

By  sect,  11-.,  on  the  day  of  annual  election  of  vestrymen  and  auditors  in  Sect.  14. 
any  parish  adopting  the  aci,  all  parishioners  then  rated,  and  haying  been  \^^^2^' 
rated  to  the  relief  of  the  poor,  one  year,  and  desirous  of  voting,  are  to  meet  annual  dec- 
at  the  place  appointed  for  the  election,  then  and  there  to  nominate  eight  rate-  **o"»' 
payers  of  the  parish  as  fit  and  proper  persons  to  be  inspectors  of  votes,  four 
of  such  eight  to  be  nominated  by  the  churchwardens,  and  the  other  four  to 
be  nominated  by  the  meeting ;  and  after  such  nomination  the  parishioners   Nomination  of 
are  to  elect  such  parishioners  duly  qualified  as  may  be  there  proposed  for  "wp«w>rs  of 
the  offices  of  vestrymen  and  auditors ;  and  the  chairman  at  such  meeting  is 
to  declare  the  names  of  the  parishioners  who  have  been  elected  by  a  majority 
of  votes  at  such  mef^ting. 

On  the  nomination  of  the  eight  inspectors  to  act  in  the  election  of  vestry-   Decision  of  the 
men  under  stat.  1  &  2  Gul  4.  c.  60.  s.  14.,  the  decision  of  the  chairman,  on  *^!***'™5"  ®"/ 
a  show  of  hands  that  one  or  the  other  party  has  a  majority,  is  not  con-  ^^^  ^^^  ^^  ^1^- 
elusive,   but   he  is   bound,  on  requisition  from  either  side,  to  take  steps  other  party  has 
for  ascertaining  the  numbers;    and   it  seems  that  the  proper   course  on  noTconclutWe 
such  requisition  is  to  divide  the  meeting.  (1)     But  in  Ucg,  v.  SU  Mary^ 

( I  )    Htij,  V.  St.  Fur  eras  (  Vettrynitn  nf),  1 1  A.  &  E.  15. 
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UMDZft  SwAt. 

1  &  8  GuL.  4, 
C.60. 


Eziitence  of 
partjT  feeling  in 
the  chainnaD. 


Where  an  elec- 
tion has  been 
irregularly  con- 
ducted. 

Judgment  of 
Lord  Denman 
in  Reg.  v.  St, 
Amcrof  (  Fes' 
trywuen  of). 


Lambeth  {Churchwardens  of)  (1)  it  was  holden^  that  at  an  election  of 
parish  officers^  the  poll,  if  demanded  upon  a  show  of  hands,  must  be  lakei 
of  the  rate-payers  generally  ;  and  the  election  is  a  nullity*  if  the  poU  be 
confined  to  persons  present  when  the  poll  is  demanded. 

The  mere  existence  of  party  feeling  in  the  chairman  is  not  mflicicBt 
ground  for  impeaching  a  nomination  of  inspectors  under  the  statute;  hot 
if,  after  improperly  refusing  to  ascertain  the  numbers  voting,  he  has  dcdand 
certain  persons  to  be  the  inspectors  nominated  by  the  meeting,  and  tke 
election  of  vestrymen  has  thereupon  taken  place^  the  Court  will  grant  t 
mandamus  for  a  new  election,  although  a  considerable  time  has  rlapicdi 
And  if  four  inspectors  have  been  improperly  declared  to  be  nominated  bf 
the  meeting,  such  mandamus  will  be  granted,  although  the   other  fev 
inspectors  were  duly  nominated   by  the  churchwardens,  and  officiated  it 
the  election.     Thus  in  Regina  v.  St  Pancras  (  Vestrymen  of)  (2)  Lod 
Denman  stated,  **  This  was  an  application  to  compel  proceeding  to  a  mv 
election  of  vestrymen,  on  the  ground  that  the  election  which  took  plaee  ia 
May  was  a  nullity,  the  sense  of  the  meeting  in  respect  of  the  nominatioa  of 
inspectors  not  having  been  duly  taken  by  the  churchwardens  who  prended 
there. 

<<The  act  1  &  2  Gul.  4'.  requires,  as  preliminary  to  the  election  of  TestrtaMB, 
the  nomination  of  eight  inspectors,  four  by  the  churchwardens,  four  by  tk 
meeting.  On  this  occasion  the  churchwardens,  having  nominated  thdr 
four,  called  upon  the  meeting  to  nominate  four  others.  Two  lists  of  foar 
were  accordingly  prepared  by  the  two  parties,  and  a  show  of  haadi 
having  been  required  on  both  successively,  the  churchwardens  exprcsMd 
their  decision  in  favour  of  one  set ;  upon  which  the  friends  of  the  otJMr 
demanded  a  division  of  the  voters  present,  that  the  members  appearing  ob 
each  side  might  be  counted.  This  course  the  churchwardens  refused  to 
take,  though  frequently  pressed  to  do  so,  and  declared  the  election  carried 
by  the  show  of  hands  as  at  first 

**The  affidavits  in  support  of  the  rule  went  into  a  vast  deal  of  extraoeov 
matter,  not  enough  connected  with  our  immediate  subject  to  require  ootiee 
here.  Expressions  of  the  more  active  churchwarden  were  deposed  to, 
showing  a  determination  to  favour  his  own  party,  which  were  by  no  meioi 
satisfactorily  explained  away  by  himself.  The  defeated  party  claimed  tbe 
majority  of  votes  at  the  meeting,  but  the  other  party  were  in  much  grettfr 
numbers  in  their  confident  belief  the  other  way.  In  arguing  against  tbe 
rule  many  propositions  were  laid  down^  which  appear  to  us  wholly  untenable* 
It  was  boldly  urged,  that  the  decision  of  a  returning  ofRcer  is  binding  aod 
conclusive,  however  partial  and  unfair,  and  in  whatever  degree  his  partialitT 
and  unfairness  mav  have  affected  the  result  of  the  election.  What  he 
chooses  to  declare,  (it  \%as  said,)  must  stand,  though  his  misconduct  maj 
expose  him  to  punishment.  The  claim  of  such  a  privilege  refutes  itieif. 
Mere  feelings  of  partiality  in  a  returning  officer  towards  the  successfal 
candidate  cannot,  indeed,  be  sufficient  to  vacate  the  election,  conducted 
fairly  and  with  regularity.  But  if  proper  menus  are  taken  for  challengiaf! 
an  (lection  good  in  form,  but  reasonably  su^^peeted  to  be  the  result  of 
manojuvring  practised  by  persons  in  authority,   for  selfish  or  party  jor» 


(1)  3  N.  &  P.  416. 


(•i)  :i  A.  &  E.  \Z. 
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poses,  we  cannot  be  bound  by  a  result  so  brought  about,  and  cannot  refuse  Vkstrim 
to  put  the  facts  into  a  course  of  inquiry ;  and  the  temporary  inconvenience,  j  42  Gul.  4. 
though  much  to  be  lamented,  that  may  be  produced  by  changes  and  new  c.  60. 
elections,  is  an  evil  infinitely  less  than  the  encouragement  which  would    ,  ^     ^^^  ^'' 
otherwise  be  afforded  by  this  Court  to  an  arbitrary  and  corrupt  abuse  of  Lord  Denman 
lawful  power.     The  difficulty,  or  impossibility  rather,  of  complying  now  ^^^*^'p' 
with  the  act  of  parliament  on  account  of  the  lapse  of  time,  was  not  very  f^y„^^  ^f\ 
strongly  pressed.     For,  though  the  election  is  fixed  to  take  place  in  May, 
jet  the  well  known  practice  of  this  Court  is  to  set  aside  vicious  proceedings 
held  at  the  regular  period,  and  direct  others  in  their  place  afterwards.     It 
would  be  too  great  a  triumph  for  injustice,  if  we  should  enable  it  to  postpone 
for  ever  the  performance  of  a  plain  duty,  only  because  it  had  done  wrong 
at  the  right  season. 

"Then  the  mode  of  nominating  inspectors  required  by  the  act  was  de- 
scribed as  not  essential  but  directory,  so  that  non-compliance  with  its  forms 
would  not  vitiate  an  election  de  facto.  We  need  say  no  more  in  answer  to 
this  doctrine,  than  that  the  powers  granted  by  the  act  to  the  inspectors 
place  the  fate  of  the  election  itself  completely  in  their  hands,  so  that  every 
thing  depends  on  their  being  faithfully  nominated. 

"  Another  argument  required  much  more  consideration.  The  returning 
officers  say  that  those  who  objected  to  their  proceeding  did  so  on  wrong 
grouods,  and  made  a  wrong  demand  upon  them.  They  contend  that-  only 
two  modes  ol'  election  are  known  to  the  common  law,  by  show  of  hands, 
and  by  a  poll ;  and  that  the  objectors  who  complained  that  the  decision  on 
the  show  of  hands  was  incorrect,  ought  to  have  demanded  a  poll ;  not  that 
the  meeting  should  be  divided,  and  the  number  on  each  side  counted  ;  an 
intermediate  course  unknown  to  the  ordinary  practice,  and  which  no  re- 
turning officer  could  be  bound  to  introduce.  On  this  point  the  learned 
counsel  in  support  of  the  rule,  referring  to  the  fourteenth  section  of  the 
act,  asserted  that  a  third  mode  of  election,  or  rather  appointment,  is  thereby 
introduced ;  that  the  nomination  of  inspectors  is  to  be  made  at  the  meeting, 
that  is,  by  such  as  happen  to  be  present  at  the  meeting ;  that,  therefore, 
where  the  show  of  hands  is  disputed,  those  present  at  the  meeting  must  be 
divided,  and  those  giving  their  votes  on  either  side,  counted  by  the  officer ; 
that  this  mode  of  ascertaining  a  majority  is  practised  in  both  houses  of 
p«rliament ;  and  that  a  poll,  by  admitting  all  parishioners  to  come  in  and 
YOte,  would  be  inconsistent  with  the  act  which  refers  the  decision  to  that 
meeting.    [His  lordship  here  read  sect.  14.  of  stat  1  &  2  Gul.  4.  c.  60.] 

**  We  are  much  struck  by  these  observations,  and  think  the  reasoning  at 
least  plausible.  The  business  of  nominating  inspectors  is  apparently  intended 
to  be  begun  and  finished  at  that  meeting,  some  reasonable  precaution  being 
taken  that  none  but  rate-payers  arc  present ;  and  the  election  of  vestrymen 
is  to  follow  \iithout  more  delay.  If  the  show  of  hands  and  poll  were  the 
method,  the  preliminary  process  itself  might  be  indefinitely  prolonged ;  for 
the  common  law  right  on  that  subject  is  geiterally  understood  to  be,  that 
aoj  voter,  however  satisfied  with  the  correctness  of  the  declaration  on 
the  show  of  hands,  yet  may  app(>al  from  it  to  the  whole  body  of  electors  (1), 
and  keep  a  poll  open  till  all  have  had  the  opportunity  of  attending  to  record 

( I )  CtuiipbeU  ( Clerk)  v.  Maund,  5  A.  &  E.  865.     Reg.  y.  Lambeth  (  Rector  of),  8  ibid.  356. 
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Sect.  15. ' 
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demanded. 


Sect  16. 
Mode  of  toting. 


Sect  17. 
Duty  of  in- 
■pcctors. 


Sect.  18. 
In  caie  of 
equality  of 
▼oiet. 


their  suflTrages.  Now,  if  the  churchwardens  were  bound  to  declare  the 
nominatioD  of  the  four  inspectors  as  made  by  that  mcetingy  they  had  no 
other  means  of  coming  to  a  just  conclusion  than  bj  dWiding  and  ooantiBg 
those  present,  as  they  were  required  to  do,  supposing  any  doubt  to  exist  on 
which  side  the  majority  appeared. 

*'  But  we  do  not  deem  it  absolutely  necessary  for  our  present  decision  to 
lay  down  any  rule  on  the  fourteenth  section.  For,  whether  that  constmctioa 
prevail,  or  the  more  ordinary  method  be  adopted,  the  show  of  bands  oogkt 
to  be  fairly  taken.     Was  it  so  taken  ?     A  strong  doubt  was  expressed  tt 
the  time,  whether  the  churchwardens  had  not  made  an  erroneous  report  of 
the  numbers  on  each  side.     It  is  even   now  sworn,  by  several  who 
present,  that  the  majority  was  the  other  way.     Nothing  could  be 
reasonable  than  the  demand,  that  the  numbers  should  divide  and  be  coaatodi 
If  this  had  been  done  with  closed  doors,  certainty  would  have  been  obtaiaed 
in  a  few  minutes.    But  the  churchwardens  took  upon  themselves  to  dediR 
the  respective  numbers  in  favour  of  that  party  to  which  they  avowtry 
belong,  at  the  very  moment  when  they  refused  to  ascertain  the  tmth.   TW 
affidavits  now  produced  by  them  and  many  others,  of  their  belief  retpcctiBg 
this  doubtful  matter,  do  not  meet  the  just  complaint  that  they  might  hsft 
spoken  with  perfect  knowledge ;  and  that  belief  is,  indeed,   founded  oa 
remarks  and  reasonings  ^vhich  are  detailed,  and  arc  very  far  from  beiag 
conclusive. 

''  These  considerations  have  brought  us  to  the  opinion,  that  tlie  manriiiaai 
ought  to  issue." 

By  sect.  15.,  any  five  rate-payers  may  then  and  there,  in  writing  or  othci^ 
wise,  demand  a  poll  ( 1 ),  which  is  to  be  taken  by  ballot,  each  rate-psjcr 
delivering  to  the  inspectors  two  folded  papers,  one  of  which  papers  nail 
contain  the  names  of  the  persons  for  whom  such  parishioner  may  vote  as  fit 
and  proper  to  be  members  of  the  vestry,  and  the.  other  must  contain  tW 
■  names  of  the  persons  for  whom  such  parishioner  may  vote  as  fit  and  proper 
to  be  auditors  of  accounts ;  but  no  rate-payer  is  to  have  more  than  oae 
vote  for  the  n;embers  of  the  vestry,  or  more  than  one  vote  for  the  aaditof* 
of  accounts  to  be  chosen  in  the  parish. 

By  sect  16.,  the  inspectors  of  votes  arc  to  deposit  the  folded  lists,  witboat 
previously  opening  tlie  same,  in  two  separate  sets  of  ballotting  glaMcs  or 
boxes,  one  set  for  the  vestry  lists,  and  another  for  the  auditors'  lists;  sad 
the  ballotting  glasses  or  boxes  are  to  be  closed  at  the  time  fixeii  for  the 
termination  of  the  voting,  tliat  is,  at  four  of  the  clock  of  the  afternoon  of 
the  last  dav  of  election. 

By  sect.  17->  after  the  close  of  the  ballot  the  inspectors  are  to  proceed  to 
examine  tiie  vott's,  and  if  necessary  continue  the  examination  by  adjoon- 
ment  from  day  to  davi  not  exceeding  four  days,  Sunday  excepted,  natil 
they  have  decided  upon  the  persons  duly  qualitied  accordiag  to  the  provi* 
sions  of  the  act,  who  may  have  been  chosen  to  fill  the  office.^. 

By  sect.  18.,  if  an  equaiityof  votes  appear  to  the  inspectors  to  be  gives 
for  any  two  or  more  persons  to  till  any  or  either  of  the  offices,  in  that  eaie 
the  inspectors  are  to  decide  by  lot  upon  the  person  or  persons  so  to  be 
chosen. 


(1)  A9  to  the  ri^bt  of  demanding  a  poll       It'l  (  CJcrk)  ▼.  Matmd,  5  A.  &  E.  8S5. 
under  a  local  act  of  parliament,  vide  Camp- 
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By  sect  19.,  if  any  person   forgo,  or  in  any  way  falsify,  any  name  or  Visiaut 
writing  in  any  paper  or  list  purporting  to  contain  the  vote  or  votes  of  any   \^^*o  q\ 
parishioner  so  voting  for  vestrymen   or  auditors,  or  by   any    contrivance  c.  60. 

mttempt  to  obstruct  or  prevent  the  purposes  of  such  mode  of  election,  the   s-ctTio! 

persons  so  offending  will,  upon  information  laid,  and  conviction  before  any   Penalty  for 
two  or  more  justices  of  the  peace  having  jurisdiction  in  the  parish  adopting  ^^rgingor  falsi- 
the  act,  be  liable  to  a  penalty  of  not  less  than  ten  and  not  more  than  fifty  list,  or obstrucu 
pounds,  and  in  default  of  payment  thereof  to  imprisonment  for  a  term  ing the eleciioa. 
Dot  exceeding  six  nor  less  than  three  months :  and  any  fine  so  levied  is  to 
be  given,  half  to  the  informer  who  has  informed  against  the  person  so 
offending,  and  the  other  half  to  the  poor  of  the  parish  in  which  the  offence  • 

may  have  been  committed. 

By  sect  20.  the  inspectors,  immediately  after  they  have  decided  upon  Sect  sa 
whom  the  elections  have  fallen,  are  to  deliver  to  the  churchwardens,  or  to   I*»hlic  notice 
ooe  of  them,  serving  for  the  parish  adopting  the  act,  a  list  of  the  persons  vestrymen  and 
chosen  by  the  parishioners  to  act  as  vestrymen  and  auditors  of  accounts ;  auditors  choaen 
and  the  list  or  a  copy  thereof,  is  to  be  affixed  to  the  doors  of  the  churches    '^  P"*»nwn«w. 
aod  chapels  or  other  places  chosen  for  the  purposes  of  public  notice  in  the 
parish. 

By  sect.  21.  any  inspector  wilfully  making  or  causing  to  be  made  an  in-  Sect.  21. 
correct  return  of  the  votes,  will,  upon  information  laid  by  any  person  before  J*«"*^*y  <»» 
two  or  more  justices  of  the  ])eace,  having  jurisdiction  in  the  parish,  and  making  incor- 
upoo  conviction  of  such  offence,  be  liable  to  a  penalty  of  not  less  than   ^^^^  returns, 
twenty 'five  pounds  and  not  exceeding  fifty  pounds. 

By  sect  22.  in  all  parit«hes  adopting  the  act  the  meeting  of  parishioners  Sect  22. 

for  their  election  of  the  vestrymen  and  auditors  of  accounts  is  to  take   Elections  to  be 

annuaL 
place  in  the  month  of  May  in  every  year ;  provided  that  when  a  ballot  is 

demanded  at  such  election  the  same  is  to  commence  on  the  following  day, 
aod  continue  for  three  successive  days,  commencing  at  eight  o'clock  of  the 
forenoon  and  closing  at  four  o*clock  of  the  afternoon  on  each  day ;  pro- 
vided that  the  day  on  which  such  election  commences  shall  in  the  first 
instance  be  appointed  by  the  churchwardens  of  the  parishes  adopting  the 
Bctf  but  in  every  subsequent  year  be  appointed  by  the  vestry ;  provided 
that  when  by  reason  of  the  populousness  of  any  parish,  the  parish  has  been 
or  shall  be  divided  into  districts  for  ecclesiastical  or  other  purposes,  then 
the  votes  shall  be  taken,  according  to  the  aforesaid  mode  of  election,  in 
some  convenient  place,  at  the  discretion  of  the  churchwardens,  in  each  of 
the  several  districts  of  such  parish. 

By  sect  2.H.  in  all  parishes  adopting  the  act  the  vestry  appointed  and   Sect.  23. 
elected  as  thereinbefore  mentioned  are,  when  the  act  comes  into  full  effect,    y^**7*^*J*°-  ' 
to  consist  of  a  certain  number  of  resident   householders^  that  is  to  say,   than  12  nor 
twelve  vestrymen  for  every  parish  in   which  the  number  of  rated  house-   ™°''®  ***•"  *^ 
holders  does  not  exceed  one  thousand  ;  and  twelve  other  additional  vestry- 
nieny  that  is,  twenty-four  vestrymen   for  every  parish  in  which  the  rated 
householders  exceed  one  thousand ;  and  twelve  other  additiimal  vestrymen, 
that  is,  thirty-six  vestrymen,  for  every  parish  in  which  the  number  of  rated 
householders  exceeds  two  thousand  ;  a^id  so  on  at  the  proportion  of  twelve 
additional  vestrymen  for  every  thousand  rated  householders ;  provided,  that 
ID  no  case  the  number  of  vestrymen  shall  exceed  one  hundred  and  twenty ; 
and  that  in  any  parish  wherein  a  greater  number  of  vestrymen  are  given 
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VxsTRiu  by  special  act  of  parliament  than  these  proportions  will  aroouot  to,  the 

UNDBK  Stat.  ir^i^n  -i  .i_  t  *.. 

1  &  S  GuL.  4.    nun*'>cr  ot  vestrymen  shall  remain  the  same  as  given  by  such  act  of  parha- 

C'  ^^  ment ;  and  provided  that  the  rector,  district  rectors^  vicar,  perpetual  corale, 

and  churchwardens  of  the  parish  shall  constitute  a  part  of  the  vestry*  aad 
have  votes  therein,  in  addition  to  the  vestrymen  elected  under  the  act:  pro- 
vided that  no  more  than  one  such  rector  or  other  such  minister,  from  aar 
one  parish  or  ecclesiastical  district,  shall  ex  officio  be  a  part  of  or  vote  it 
any  vestry  meeting. 
Sect  S4.  By  sect.  24*.  at  the  first  election  for  vestr}'men  after  the  adoption  of  tW 

eii«Sr*Taitr  ^^^  '"  ^"^  parish,  one-third  of  the  then  existing  vestry,  or  the  nearot 
Ul  go  out  of  number  thereto,  but  not  exceeding  the  same,  are  to  retire  from  olEee 
^fl*  **,f**^  (such  portion  to  be  determined  by  lot),  and  the  parishioners  duly  qaaliM 
•lections  under    ^^^  ^^  ^^^^^  ^  number  of  vestrymen  equal  to  one-third  of  the  vestry  to  be 


the  Mt.  chosen  according  to  the  provisions  of  the  act ;  and  on  the  next 

annual  election  for  vestr\'men,  one-half,  or  as  near  one-half  as  may  bc^  of 
the  remaining  part  of  the  first  aforesaid  vestry  are  to  retire  fipm  ofiee 
(such  portion  to  be  determined  by  lot),  and  the  parishioners  duly  qoab- 
fied  are  again  to  elect  a  number  of  vestrymen  equal  to  one-third  of  the 
vestry  to  be  chosen  according  to  the  provisions  of  the  act ;  and  on  the  neit, 
that  is  to  say,  the  third,  annual  election  for  vestrymen,  the  last  remaiaof 
portion  of  the  old  vestry  are  to  retire  from  office,  and  the  parishionen  daly 
qualified  are  to  elect  vestrymen  in  like  manner  and  number  as  at  the  tvo 
preceding  elections,  so  as  to  fill  up  the  vestry  to  the  number  of  vestryan 
prescribed  by  the  act. 

On  this  section  it  has  been  decided  (1)  that  when  the  act  has  bcei 
adopted  in  a  parish,  there  must  be  elected  at  each  of  the  first  three  annad 
elections,  one-third  of  the  whole  number  of  wliich  the  vestry  chosen  under 
the  act  is  ultimately  to  consist;  and  there  must  be  deducted,  by  lot,  fraa 
the  original  vestry,  at  the  first  election,  one-third  of  the  number  of  vestry- 
men tlien  existing  (whatever  the  full  regular  number  of  the  original  vestry 
would  be) ;  at  the  second  election,  half  the  number  of  the  original  v{ 
men  then  existing ;  at  the  third  election,  all  the  remaining  original 
men  :  — that  the  qualification  must  be  perfect  at  the  time  of  election,  bat 
that  if  unqualified  persons  be  elected,  this  does  nut  avoid  the  election  of 
qualified  vestrymen  or  auditors  elected  at  the  same  time :  — and  that  wheft 
a  parish  adopting  the  act  has  been  previously  governed  by  a  vestry  erta- 
blished  by  a  local  act,  which  defined  the  qualification  of  a  vestr}'man,  aod 
prescribed  an  oath,  to  be  taken  before  any  vestryman  should  be  capable  of 
acting  in  the  execution  of  that  local  act,  by  which  the  person  was  to  swearto 
his  possession  of  tiie  (jualification  by  that  act  prescrib(?d,  which  wa«  differeat 
from  that  required  by  stat.  1  k  2  Gul.  4.  c.  60.,  this  oath  is  not  to  be  taiea 
Judgment  of  by  the  v(\Htrymen  elected  under  the  latter  act.  Mr.  Justice  Parke  obsenneii 
Mr.  Justice  u  With  respect  to  the  number  to  be  lotted  oft*  under  the  twenty-fourth  see- 
▼.  Si,  Panerat  ^*o"»  three  constructions  of  the  clause  in  question  present  themselves.  The 
Midd/etex  first  is  that   ])roposed  by  Sir  James  Scarlett     He  argues  tliat 


(CAvrcAirar.       means  the  corporate  body  ;  and  that  one-third  of  the  total  corporate  body 

is  to  be  taken  out  at  the  first  election,  and  that  the  vacancies  which  hid 
occurred   are   to  make  a   part  of  this  third,  so  that  the  number  to  be 

(1)  Ihx  V.  St.PancraSr  AndtVeicx  (Ckurthwardent  o/ ),  I  A.  &  E.  80. 


'  tftken  an-ay  by  lot 
In  support   this 
by  lot;  that  cannot  be  nmili 
before   llie   etection. 


lUld  be  only  twenty' 


I   think  it  IS   impossible   Vibtihih 
e-tbird  was    to   retire  liacm 

p  of  persons  wbo  have  died,  or  resigned,  c.  go. 

>nd  constniclion  is,  that  one-third  of  the  jujgn,,,,,  of 
total  corporate  body  should  be  lotted  off,  without  taking  notice  of  ex-  Mr.  Jmiicc 
isting  vacancies  ;  that  is,  in  the  present  case,  that  forty  aliould  be  lotted  off,  ^'jj*!^  ** 
independently  of  vacancies  before  created.  This  construction  appears  to  (CAirrcAmr- 
tne  equally  unreasonable  with  the  flrst.  Suppose  the  original  body  to  have  <<"«  »/J. 
been  reduced  by  vacancies  as  low  as  forty ;  then,  if  forty  had  retired,  none 
of  the  original  vestry  would  have  been  left  alter  the  first  election  ;  and  the 
statute  gives  no  power  for  filling  up  the  number,  except  by  the  election  of 
the  forty  new  vestrymen.  The  third  and  only  remaining  construction  must 
therefore  be  adopted  ;  that  is,  that  the  fraction  to  be  lotted  off  is  to  be  esli- 
maled  upon  the  number  of  then  existing  vestrymen.  This  is  what  has  been 
actually  (lone.  With  respect  to  the  method  of  taking  the  poll,  it  U  said 
that  the  four  districts  of  this  parish  satisfy  tbe  vtords  'divided  for  other 
purposes.'  But  it  is  sufficiently  explained  in  the  affidavits,  (hat  this  is 
merely  a  division  which  has  been  made  for  the  convenience  of  the  collec- 
tors, and  that  it  may  be  varied  at  any  time.  It  is  also  said,  that  a  division 
has  been  made  by  the  annexation  of  a  part,  for  ecclesiastical  purposes,  to 
the  adjoining  parish.  But  that  Is  not  a  division  '  into  districts;'  it  is  only 
a  subtraction  of  apart  from  the  rest  of  the  pariah.  Another  ground  of  ob- 
jectioo  was  the  alleged  want  of  qualification  of  some  of  the  vestrymen,  under 
the  twenty-sixth  section.  I  have  no  doubt  of  the  constmction  which  we 
ought  to  give  to  this  section.  It  is  not  impossible  that  the  framer  of  the 
cUase  may  have  had  a  different  construction  in  view,  in  the  several  cases 
of  parishes  without  and  parishes  within  the  metropolitan  police  district. 
He  may  have  meant  that,  in  the  former  case,  the  rating  might  be  on  the 
land,  and  in  the  latter  on  the  hou<ie  only.  But  the  rule  for  construing  a 
statute  is,  to  collect  the  meaning  from  its  grammatical  construction,  unless 
that  leads  to  an  incongruity.  Now,  by  the  words  of  this  section,  it  is  suf- 
ficient if  the  householder  be  rated  in  any  way  ;  it  is  not  necessary  that  be 
should  be  rated  in  respect  of  ihe  subject  of  his  occupation.  As  to  this,  the 
provision  is  the  same  for  parishes  in  the  country  or  in  town  ;  there  are  no 
words  pre«cribtng  that  the  rating  shall  be  on  tlic  subject  of  the  occupation. 
I  know  that,  in  fact,  persons  are  rated  for  property  which  they  do  not 
occupy,  and  therefore  1  construe  the  statute  as  comprehending  a  rating 
upon  any  pro[ierty.  Sir  James  Scarlett  argues,  that  the  latter  part  of  the 
clause  respecting  parishes  not  within  the  metropolitan  police  district,  shows 
that  tlierate  must  be  on  the  property  occupied  ;  fur  that  the  words  '  rated 
or  assessed '  must  be  referred  to  the  immediate  antecedents,  '  houses, 
lands,  tenements,  or  hereditaments.*  That  appears  to  me  not  to  be  admis- 
sible ;  hnuses  are  not  themselves  legally  the  subject  of  the  poor  rote  ;  and 
ibercfore  it  is  fair  to  refer  the  words  '  rated  or  assessed'  to  '  occupier,' 
from  which  no  incongruity  will  follow.  1  find  no  express  provision  that 
tbe  nXv  shall  be  in  respect  of  the  property  occupied ;  a:id  I  cannot  infer 
■och  an  intention.  Certainly  the  clause  is  inaccurately  expressed.  But, 
•apposing  some  of  the  vestrymen  to  be  impruperly  elected,  from  want  of 
qoalifi cation,  it  is  clearly  my  opinion  that  there  would  still  be  no  ground 
for  issuing  this  mandamus.     The  election  would  be  void  to  far  only;  there 


place  of  the 
pariib  only. 


Seel.  3S. 
quit  office  after 


Scot.  9^ 

QuBlifitntioas 
of  vettrj^iiea. 


Sect  S7. 
Ve«ri«  .p- 
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would  have  been  elected  less  llian  forty,  by  tlie  number  not  duljr  qw 
Tbe  mandamus  should,  thererore,  direct  the  supplying  this  aambcr  oalf: 
and  tliis  disposes  of  so  much  of  the  objeclioD  as  relates  to  tbe  penoos  wkv 
have  become  qualified  only  since  the  election.  1  think  these  {tenoos  «cn 
not  duly  elected ;  but  that  dtn^  not  make  the  whole  proceeding  void ;  *M& 
a  constructioQ  would  entail  most  serious  consequences  upon  corpotstkMh 
Supposing  one  of  a  common  council  were  illegally  elected,  it  vottU  b 
monstrous  to  say  that  nil  elected  at  the  same  time  were  badly  eleelcd.  At 
objection  respectiag  the  oath  is  disposed  of  by  the  fact,  that  tlie  oatk  is  as 
longer  applicable.  It  was  imposed  to  secure  tbe  existence  of  ft  ptni«itw 
[(ualification  in  the  persons  acting ;  the  qualification  is  now  cbktigedi  tad 
the  evidence  of  it  is  difTerenL  I  am  therefore  clearly  of  opiniwo,  tkU  thii 
mandamus  ought  not  to  issu«,  and  that  the  rule  shoald  be  disdiArgol.' 

Where  a  parish  adopting  the  act  bad  previously  been  divided  lau  fowdi*- 
triots,  for  the  more  conveniently  collecting  the  rates,  and  this  divbion  M 
been  adopted  for  taking  the  poll  in  the  election  of  members  of  p 
and  a  small  part  also  of  the  parish  was  annexed  to  a  part  of  on  ■ 
parish,  and  separated  from  the  original  parish,  for  ecclesiastical  p 
was  held,  that  the  election  of  vestrymen  and  auditors  might  be  aada  ii 
one  place  of  the  parish  only.  ( I ) 

By  secL25.  at  every  annual  election  subsequent  to  the  third,  tboM  iMtij' 
men  who  have  been  three  years  in  office  are  to  go  out  of  office,  and  lb 
parishioners  are  to  elect,  according  to  the  provisions  of  the  act,  other  v«trj> 
men,  [o  the  number  of  one-third  of  the  total  number  of  which  such  t«>Dy 
is  to  consist,  as  also  to  fill  up  any  vacancies  which  may  have  occunvd  b^m 
death  or  other  causes :  provided  that  any  or  all  of  the  vestrymen  m  {oii| 
out  by  rotation  may  be  immediately  eligible  for  re-election. 

By  sect.  26.  the  vestry  elected  under  the  act  in  any  parish  oat  «ilki> 
the  metrupolitan  police  district  or  the  city  of  London,  is  to  couuat  vf  mi- 
dent  bousebolders  rated  or  assessed  to  the  relief  of  the  poor  upun  a  mtd 
of  not  less  than  10/.;  and  no  person  is  to  be  capable  of  sciing  as  «« 
of  the  vestry  unless  he  be  tbe  occupier  of  a  houHe,  lands,  tcBcmenUitf 
hereditaments  rated  or  assessed  upon  the  aforementioned  amount  uT  mtd 
within  the  pariah  for  which  be  is  to  serve ;  provided,  that  if  the  ftnk 
adopting  the  act  should  be  within  tbe  metropolitan  police  dislrict  or  tk  dQ 
of  London,  or  if  the  resident  householders  therein  should  amount  to  nrif 
than  three  thousand,  then  the  vestry  elected  under  the  act  is  to  coiwiJ  d 
resident  householders  rated  or  assessed  to  the  relief  of  ibc  poor  of  Hfi 
parish  upon  a  rental  of  not  less  than  40/.  per  annum. 

By  sect  27.  af^er  the  adoption  of  the  act  in  any  parish,  the  vobj  ii  It 
exercise  the  powers  and  privileges  held  by  any  vestry  previously  y»i<iog  ^ 
the  parish,  and  the  authority  of  the  vestry  may  be  pleaded  before  any  JHtkn 
of  the  peace,  or  in  any  court  of  law,  in  regard  to  all  parochial  prapertj, « 
due,  or  holdings  or  contracts,  or  other  documenU  of  tlw  likt 
nature,  formerly  under  the  control  or  in  tbe  keeping  of  tlie  wetUj  of  At 
parish ;  and  all  parish  oSicers  or  boards  are  to  account  to  themk  in  fik( 
as  they  may  have  accounted  to  the  vestry ;  provided^  thai  notUoi  i* 
the  act  is  to  be  deemed,  construed,  or  taken  to  repeal,  tittr,  or  iavabbK 
any  local  act  for  the  government  of  any  parish  by  *catm%  or  Cm  lb 


(1)  »« 


■r  (  a»r(*«rar-.  "/),  I  .\.  1  E.  Btt 


I 


VESTRIES.       ^^^^^^^^^~  1363 

management  of  the  poor  by  any  board  of  directors  and  guardians,  or  for  tbe    ^''"■i" 
due  provision  for  diviue  wonthip  witbin  the  parinh,  and  the  niainteuance  of  i  4  o  q^^  ^_ 
tbe  clergy  officiating  therein,  otherwise  thau  is  by  tlieact  expreasly  enacted  <-*  (io. 
regarding  the  election  of  vestrymen  and  auditors  of  accounts.  worihip.»c.  ex- 

By  sect.  28.  all  powers  or  dutiea  to  be  performed  by  the  vestry  of  any  cepi  u  ihirein 
pKTub  adopting  the  act  may  be  exercised  and  performed  respectively  by  "'f"*"™- 
the  major  part  of  such  vestry  assembled  at  any  meeting,  there  not  being  -rheuu'ofa 
leas  than  five  vestrymen  present  at  a  meeting  of  a  vestry  which  consists  of  quurum  of  tlie 

twelve  or  more  elected  vestrymen  and  not  exceedinir  twenty -three,  aud   ""''!'  "'  ■")' 
■'  o  J  '  luntiiig  lo  tx! 

not  being  less  than  seven  vestrymen  present  at  a  meeting  of  a  vestry  which  comiiivrHl  la 
eoiwtsts  of  tv('pnty-four  or  more  elected  vestrj-men  and  not  exceeding  thirty- 
fi»e,  and  not  being  leas  than  nine  vestrymen  present  at  a  meeting  of  a  veatry 
wbieh  consists  of  thirty-six  elected  vestrymen  or  upwards;  and  all  orders 
and  directions  given  and  all  contracts  and  engagements  entered  into  bv  the 
vestrymen  present  at  any  such  meeting,  or  the  major  part  of  them  then 
assembled,  are  to  be  as  valid  as  if  the  same  were  done  by  all  the  vestrymtn 
for  the  time  being,  and  tu  be  binding  and  conclusive  on  all  such  vestrymen, 
provided  t)iat  the  same  be  confirmed  at  the  next  subse(|uent  meeting  of  the 

By  aeet.  29.  in  any  case  in  which  the  vestry  room  of  any  parish  in  any  s«ct.  s^. 
dty  or  town  shall  not  be  sutficiently  large  and  commodious  for  any  vestry  m "t'"^!'!";?! 
Bceting,  such  meeting  can  be  held  elsewhere  within  the  parish  or  place,  thu  i-lmcch. 
bat  not  in  the  church  or  chapel  thereof. 

By  sect  30.  at  every  meeting  of  any  veatry,  in  the  obsenoe  of  the  persona  Sect.  30. 
Rnthorised  by  law  or  custom  to  take  the  chair,  tlie  members  present  can   '■i''<oi>ff  if 
dect  a  chairman  for  the  oceasion,  before  proceeding  to  other  business.  msii. 

By  sect  31.  the  vestry  of  every  parish  adopting  the  act  arc  to  cause  Sutt.  ai. 
proper  book»  to  be  provided  and  kept,  and  proper  entries  to  be  made  therein   J^fow-i^mBs  •" 
of  the  names  of  the  several  vestrymen  who  attend  the  respective  vestry-  books  to  be 
nieeiiogs,  and  of  all  orders  and  proceedings  made  or  taken  at  such  meetings ;  "P'"  10  i"sp«- 
ami  all  such  books  are  at  all  reasonable  limes  to  be  open  to  the  inspection 
of  the  vestrymen,  and  of  any  person  rated  ar  assetised  to  the  relief  of  the 
poor  of  the  parish,  and  of  any  creditor  on  the  rates  of  the  parish,  without 
fee  or  reward  :  and  the  vestrymen  and  such  persons  and  creditors,  or  any 
of  them,  may  take  copies  of  or  extracts  from  such  books  respectively, 
mthout  paying  anything  for  the  same  ;  and  in  case  the  clerk  to  the  vestry, 
or  other  person  having  the  care  of  such  books,  refuse  to  permit  or  shall 
not  permit  the  vestrymen  or  such  persons  or  creditors  lo  im'pect  the  same, 
or  to  take  such  copies  or  extracts,  he  is  to  forfeit  and  pay  any  sum  of  money 
not  exceeding  10/.  for  every  such  offence. 

And  by  sect.  33.  the  vestry  are  to  cause  books  to  be  provided  and  kept,   Srci,  3S. 
ud  true  and  regular  accounts  to  bo  entered  therein  of  all  sums  of  money  ,*™" fc"' ""^"fj 
ICMtved  and  disbursed  for  or  on  account  of  parochial  purposes,  and  of  be  upL'n  lu  in- 
the  several  articles,  matters,  and  things  for  which  such  sums  of  money  shall  'P^'i""' 
hare  been  so  received  and  disbursed;  which  books  are  at  all  seasonable 
times  to  be  open  to  the  inspection  of  the  vestrymen,  and  of  anv  person  rated 
to  the  relief  of  the  poor,  and  of  any  creditor  on  the  rates,  without  fee  or 

I  reward ;  and  the  vestrymen  and  such  persons  and  creditors,  or  any  of 
them,  may  take  copies  of  or  extracts  from  such  books,  without  paying 
■oything  for  the  same ;  and  in  case  the  cleric  to  the  vestry,  or  other  person 
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villi  whom  3udi  books  >i|iaH  remuio,  shall  on  anjr  k 
to  permit  or  shall  not  permit  an  inspectiun  of  the  books,  or  tlw  1 
copies  or  eKtreets  thererroni,  he  will  be  liable  to  forfeit  any  mub  k 
ceediiig  10/.  for  every  Buch  offence, 

Bj'  sect.  3S.  in  any  parish  aduptiog  the  act  the  pariihioarr*  doljr  4| 
to  vote  for  vestrymen  are  to  elect  five  ratepayers  of  the  parikli  wIm  Ml 
have  signified  in  writing  their  assent  to  serve,  lu  be  Buditora  of  kocaatfc 
on  the  first  day  on  which  the  vestrymen  »hall  be  chosen  kfler  lb*  ado^ 
tion  of  the  act,  and  accoiding  tu  the  same  rumis  of  votiog  m»  u*  Iktn 
inbefore  prescribed  for  the  election  of  the  vestry ;  but  no  penan  vfll  W 
eligible  to  fill  the  office  of  auditor  of  accounts,  who  shall  not  be  qtwIiM 
according  to  the  previous  proviHiofis  of  the  act,  to  fill  the  oSce  of  T*»in- 
man  of  the  parish,  or  who  shall  be  one  of  the  vestry  of  the  pwnali :  udtf 
any  person  on  the  day  of  annual  election  shall  be  chosen  to  be  boA  > 
member  of  the  vestry  and  an  auditor  of  account*,  the  vestijr  at  tbdrlM 
meeting  after  such  election  are  tu  declare  the  person  incapable  «f  adby 
as  vestryman :  and  no  person  will  be  eligible  to  fill  the  office  of  todHattl 
accounts  who  shall  be  interested,  either  directly  or  indirectlji  in  aaj  cm- 
iract,  office,  business,  or  employ,  or  in  providing  or  supplying  anyBUVHfc 
or  articles  fur  the  purisU ;  and  any  person  who  shall  be  diacovmdi,  wittt  kit 
election,  to  be  so  interested,  will  cease  to  be  an  auditor. 

By  sect.  Si.  the  auditors  cf  accounts  are  to  meet  twire  ftt  Iratt  m  «ct 
year,  at  Ibe  board  room  of  the  vestry,  and  (a  majority  of  the  aoditots  Mf 
present  at  such  meetings)  are  to  proceed  to  audit  iJie  accovnti  of  >fe 
vestry  for  the  preceding  hnl  f  year,  in  presence  of  the  veslry  deri ;  and  lb 
vestry  are,  by  their  clerk,  to  produce  and  lay  before  the  auditon  tvittj 
such  meeting  a  true  and  just  statement  or  ofcount  in  writing,  tttam- 
panied  with  proper  vouchers,  of  all  sums  of  money  which  nuj  ban  ttm 
to  the  hands  of  the  vestry  or  of  their  treasurer,  and  albo  of  ail  nraaifa  put- 
laid  out,  or  expended  by  them,  or  by  any  church wardena,  ovchmt^  tir- 
.veyors,  or  other  persons  cwployed  by,  and  responsible  to  ibm,  dan  tt( 
last  period  up  to  which  the  accounts  of  the  vtstry  were  andiiMl:  aad  ■ 
all  parishes  in  which  other  boards  shall  have  coutrol  over  any  part  of  Ik 
parochial  cKpcnditurc,  the  auditors  will  have  the  ssnie  power  of  esaani^ 
the  accounts  and  olhceri  thereof  as  of  examining  the  account*  and  sAan 
of  the  vestry,  and  shall  audit  the  accounts  of  the  board*  ia  the  ■■* 
manner  as  they  are  to  audit  the  accounts  of  the  vestry. 

In  Jlej:  v.  Si.  Pancras  {Church  Tnittrrt  of)  (I),  when  a  aiaiitim 
mc™'i^"'min.  ^  account  before  auditors  under  sut.  IfcSGul.  *.  c.60„  rectlcd  tkt 
■Uniuiofihc  the  auditors  "duly  appointed  and  acting  under  and  by  virtue  of  aiM<;' 
^b""".^^*  &c,  "in  exercise  of  the  powers  given  to  Ihem  by  the  said  aet,"  bad  mm- 
lull,  and  ihc  moned  the  parties  to  account:  it  was  held,  that,  in  a  tnandaWHW  lorlt* 
■ppoimmeni  c^  purpose,  it  was  not  necessary  to  stale  more  fully  the  adopiMMi  of  llaaM 
by  the  parish,  and  the  due  appointment  of  the  audilon. 

The  statute  enacts  that  the  auditors  "shall  meet  twice  at  leatf  i»mA 
year,  at  the  board  room  of  the  vestry,  and  (a  majority  of  tb«  said  aaA** 
being  present  at  such  meetings)  nhall  audit  the  accounts  of  ndi  valtf  i* 
and  requires  the  veslry,  "at  every  such  meeting,"  to 
account  in  writing,  &c.:  and  llie  auditor*  ore  to  har«  t 
(I)  3  A.  &  E.  SSJ, 
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will),  and  prixlut 
or  ftt  suci)  times  s 
'  wid  tlien  and  ther 
be  enabled  to  givt 
to  such  maDdamus 
held,  tlat  the 
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;samiii!ng  (lie  accounts  of  certiiii  other  boards,  and  are  to  audit  tljem  in    V«t»i«i 

A  mandamus  issued,  caJling  upon  a  hoard  to  attend    i  4  3  gi,l.V 
e  to  the  auditors,  their  accounts,  at  such  timo  and  place,    c.  60. 
ind  places,  as  a  niaioritv  of  the  auditors  might  appoint,   TI    1  ~ 

e  give  such  information  as  to  the  accounts  as  tliey  might   not  Iw  gn<it«l 
U  according  to  the  directions  of  the  act.     On  the  return  >i>«oin|»l  tlic 
>ncilium  obtained  on  the  part  of  the  Crown,  it  was  t^"j*^^  ^„j 
9  exceeded  the  authority  given  by  the  act ;  and   tu  produce  lo, 
that  the  Court  could  not  in  part  enforce  it,  by  a  peremptory  mandamus  d«  ""dKor.. 
limited  as  to  the  place  of  meeting:  and  the  Court  quashed  tite  writ; 
Lord  Denman    observing,   ''It   is  quite  cl«ar   that   we   cannot  grant  a 
peremptory   mandamus  calling  on  these  parties  to  do  what  (hey  are  not  JudRment  of 
obliged  to  do  by  law.     The  mandamus  requires  the  trustees  to  do  a  par-  }•'"'  D''"™"* 
ticalar  act,  that  ia,  to  attend  with  and    produce   to  the   auditors   tlieir    Pa„rai 
accounts,  iti  any  place  and  at  any  time  that  a  majority  of  the  auditors  may   ( Ci-LrcA  Tnu. 
tbinli.  lit  to  appoint.     The  auditors  had  no  power  to  matte  such  a  requi- 
Mtiou.     It  may  be  that  the  power,  if  exercised,  would  not  be  abused,  but 
we  cannot  call  upon  these  parties  to  obey  a  demand  made  in  terms  which 
uv  contrary  to  the  restriction  of  the  statute.     It  is  said  that  the  generality 
of  the  demand  is  qualified  by  the  words,  ■  according  to  the  directions  of 
(he  aaid  act:'  but  it  cannot  be  so  rjualified  by  an  expression  whicb  would 
require  the  parties  lo  whom  the  writ  is  directed  to  look  into  an  act  of  par- 
liament.    It  is  contended,  that  the  requisition  of  the  writ  may  be  partly 
good  and  partly  bad,  and  that  the  valid  part  may  be  enforced;  and  it  is. 
true  that,  in  T/tj-  v.  Leicester  {Jnstia-sof)  (1),  on  a  motion  being  made  foir 
•  nuDdaniuK,  requiring  more  than  the  Court  thought  tit  to  be  demanded,  a 
rule  was  granted  in  less  comprehensive  t 
motion  which  the  Court  thought  good.     Bu.t  h 
required  to  enforce  is  irregular.     The  Court  s 
mould  the  rule  so  as  to  meet  the  justice  of  the  c 
rule,  but  the  writ  iUelf,  that  is  before  us.     We  m 
in  which  it  has  issued,  or  not  at  all." 

In  Hex  V.  St.  Pancran  (Church  Trui/ecg  of)  (2)  it  was  held,  that  tnis- 
tew  appointed  under   a   local  act  for    building    a    new  parish    church, 
with  power  to  make  rates  for  that  purpose  and  for  discharging  debts  to  be 
incurred   under   the   act,   are  liable    lo    account   before    parochial    audi- 
tors appointed  under  slat.  1  &  %  Gul.  4.  c.  60.,  as  a  board  having  control 
'  tttn  part  of  the  parochial  expenditure;   though  the  local   act  requires 
i  «ucfa  iruBleea  to  keep  an  account  of  the  assessments,  receipts,  and  pay- 
1  mcitta  under  tlje  local  act,  to  be  examined  and   allowed  once  a  year  at 
I    quarter  sessions;  and  though,  by  the  same  act,  their  accounts  are  open  to 
iuapeciiou  (on  payment  of  \s.)  by  any  person  liable  to  the  above  rates. 
And  a  mandamus  calling  on  such  trustees  to  produce  before  the  auditors 
(without  limit  as  to  time)  "  the  accounts"   kept  by  them  under  the  local 

I  act,  and  requiring  the  clerk  to  the  trustees  to  produce  the  books  of  account 
vhidi  niiy  concern  the  above  accounts,  is  bad,  as  exceeding  the  authority 
girea  by^  slat.  1  ft  2  Gul.  4%  c.  60.  ss.  34  St  35. :  although  such  mandamus 
begin  by  reciting  a  dem;ind  made  by  the  auditors  upon  the  trustees  in 
lerms  conformable  to  :hc  act,  and  a  refusal  to  comply  with  such  demand; 
(1)4B.  &C.891.  (2)  $  A..  4  E.314. 


,  adopting  that  part  of  the 
I  the  thing  which  we  are 
aid  there,  that  they  would 
But  here  it  is  not  a 
mforce  it  in  the  terms 


Lord  Dennian  observing,  "  Two  obJFCtio'iis  were  made  ta  I 
former  rested  upon  grounds  either  urged  against  the  original  iMaiiisarAr 
writ,  or  applicable  to  it,  and  irhich  might  then  have  been  urge<L  W«  Ism 
considered  this  part  of  the  ai^ument  wirli  much  attention ;  but  we  »w  »o 
reason  to  depart  Trom  the  opinion  which  we  Tormed  upon  th«  prrvioM  C*- 
cushion,  and  we  adhere  to  the  judgment  given  upon  that  oMVilin,  nd 
which  waa  not  come  to  without  much  consideration.  The  jmlgiBnl  nl 
be  found  in  5  N.  &  M.  223.  ( 1 )  It  is  unnecessary  to  add  anftfcing  »  *l« 
is  there  laid  down, 

"  The  second  objection  arose  upon  the  mandatory  part  of  th«  <rrit,vkici 
was  alleged  to  go  farther  than  was  warranted  either  by  the  rmtsb  of  ita 
writ,  or  by  stal.  1  &  2  Gul.  4.  c.  60.  ss.  3*  &  35.,  under  which  the  writ  U 
issued.  The  writ  recites  that  the  trustees  had  been  called  on  to  hf  bcfa* 
the  auditors  of  the  parish  a  true  and  just  statement  or  account  m  wntac. 
accompanied  with  [irnper  vouchers,  of  all  sums  which  might  havvMOMb 
their  hands,  and  all  monies  paid  and  expended,  within  the  half  yor  fn- 
ceding  the  31sc  of  May  then  last  past ;  and  ihc  recital  also  tlntat,  tint  te 
clerk,  had  been  required  to  bring  all  books  of  account,  writings,  papcn,  od 
documents  which  might  concern  the  said  accounts.  Now,  by  the  tUnf • 
fourth  section  of  that  act,  the  auditors  are  to  meet  twice  at  leaM  in  oKt 
year,  and  to  have  laid  before  them  a  true  and  just  sialt^meot  or  acemttt  (■ 
writing,  accompanied  with  proper  vouchers,  of  all  sums  of  money  tbttatf 
have  come  to  the  hands  of  the  parlies,  or  been  laid  out.  sinc«  tlie  bt 
period  up  to  which  the  accounts  were  audited :  and  the  powrr  gi*Mi  br 
sect.  35.  to  require  the  production  of  books,  he,  is  limited  to  su«li  as'ew- 
cern  the  eaid  accounts.'  And,  by  sect  37.,  all  those  accounts,  after  ■nditiif 
and  signing,  are  to  be  deposited  at  the  vestry  clerk's  office.  Tkft  baM 
nature  of  the  requisition  in  this  case  was  much  insisted  upon  in  ibrupi- 
ment  for  the  rule,  and  was,  indeed,  material  to  obviate  the  oli|tec»—  rf 
inconsistency  between  ihe  provision  of  this  statute  and  that  of  the  kH^  an 
of  56 Geo.  3.,  under  which  the  trustees  are  appointed;  but  the  tnimimrj 
part  of  the  writ  commands  them  to  produce  *  the  account*  '  kept  by  tb^ 
under  the  act  of  5G  Geo.  3.,  and  also  those  kept  by  them  under  tW  set  of 
1  &  2  Geo.  4.,  as  trustees  aa  aforesaid,  and  conimandd  the  cleric  to  Iriif 
with  him  the  books  of  account,  writings,  papers,  and  documeots,  wWek  M> 
concern  ■  the  said  accounts'  kept  by  the  said  trustees.  These  gmenl  *ar^ 
would  certainly  not  be  satisfied  by  obeying  the  limited  reciuiailkNi  •IMelit 
the  recital,  to  which  alone  the  refusal  of  the  trustees  applies,  and  H  «1wt 
alone  in  our  opinion  the  statute  of  1  &  2  Gul.  4.  extends.  For  lU*  !«>••••• 
think  the  writ  cannot  be  sustained.  The  mandamus  moat,  themEmi  bt 
fju  ashed." 

By  sect  35.  the  auditors  have  power  to  summon  and  call  before  lha%l7 
a  writing  for  that  purpose,  signed  by  any  one  of  them,  or  by  the  ricft  (f 
the  vestry,  any  parish  otHccr  or  other  person  concerned  in  the  aecpaia. 
and  to  require  of  them  to  attend  the  auditors  at  any  meeting  or  a^foan^ 
meeting,  and  bring  with  them  all  books  of  accounbi,  writing!,  pspai,  Md 
documents  required,  which  may  concern  the  accounts,  and  gire  wmA  '*• 
formation  as  to  their  particulars  as  they  may  be  enabled  to  give ;  aai  mj 

(I)  &  C  hay.  SI.  r,>»rran  fhurtk  Tn,>lrai/).€  A,  4  t  Ml.  b.  (aV 


fusing  90  to  filtend,  or  otherwise  wilfully 
ill  inc]uiry,  are  to  be  deemed  guilty  of  s  i 


irisb  officer  or  other  person 
obalractiiig  the  purposes  of  e 
raiRcIemeaDOur. 

By  sect.  3G.  the  accounts  n-lien  audited  and  approved  by  the  auditors,  or 
k-  by  the  major  part  of  them,  are  to  be  signed  by  them  in  the  presence  of  the 
valeric  of  the  vestry  who  is  also  to  affix  his  signature  to  the  same;  and  the 
Vsaditors  can  subjoin  such  remarks  thereto  as  to  titem  shall  seem  meet. 

■  '  By  Heel.  37.  the  accounts,  when  so  audited  and  signe<).  are  to  remain  at 
r  Hm  office  of  the  clerk  of  the  vestry ;  and  are  aFler  such  audit  to  be  open  and 

■  accessible  for  the  examination,  at  all  seasonable  times,  of  any  person  rated 
Vto  the  relief  of  the  poor  of  the  parish,  and  of  any  creditor  on  the  rates 
B thereof:  provided  that  nothing  inthe  act  contained  relative  to  the  appoint- 
Pvent  and  duty  of  auditors  is  to  debar  the  parishioners  from  any  remedy 

by  them  before  possessed  by  the  law  of  the  land. 

By  sect.  3S.  an  abstract  of  the  accounts  of  all  monies  received  and  dis- 
bursed by  the  vestry  is  to  be  twice  in  every  year,  within  fourteen  days  after 
the  accounts  shall  have  been  audited,  made  out  by  the  vestry,  either  in 
writing  or  in  print,  and  a  copy  of  such  abstract  is  to  be  delivered  to  all 
persons  applying  ,for  the  same,  and  rated  or  assessed  to  the  relief  of  tite 
poor  of  the  parish,  such  person  paying  1*.  for  the  same ;  and  the  clerk,  is 
L  to  cause  such  copies  to  be  published  either  in  writing  or  print,  and 
^distributed  accordingly. 

p^      By  sect.  39-  in  any  jiarish  adopting  the  act  the  vestry  is  to  cause  to  be 
made  out,  once  at  least  in  every  year,  a  list  «f  the  several  freehold,  copy- 
hold, and  leasehold  estates,  and  of  all  charitable  foundations  and  bequests, 
if  anyi  belonging  to  the  parish,  and  under  the  control  of  the  vestry ;  and 
r'Bach  list  is  to  contain  a  true  and  detailed  account  of  the  place  where  such 
KaUte  or  charitable  foundaliim  iiny  be  situate,  or  in  what  mode  and  security 
VitBch  bequest  may  be  invested,  specifying  also  the  yearly  rental  of  each,  and 
rAe  particular  appropriation  thereof,  together  with  the  names  of  the  persons 
f  ptrtaking  of  t^ieir  benefit  (except  where  such  benefit  shall  be  allotted  to 
f  tte  poor  of  the  parish  generally),  and  to  what  amount  in  each  case,  and 
I  also  stating  the  name  and  description  of  the  persons  in  whom  such  e^tatea 
I  '4re  vested,  and  the  names  and  deseription  of  the  trustees  for  each  charity  : 
P^ad  the  list  is  to  be  open  for  the  inspection  of  the  ratepayers,  at  the  oflice 
'   of  the  vestry  clerk,  at  the  same  time   with  the  accounts,  when  audited 
according  to  the  provisions  of  the  act 

By  lect.  40.  the  act  or  any  thing  therein  contained  is  not  to  extend  or  be 
construed  to  extend  to  invalidate  or  avoid  any  ecclesiastical  law  or  consti- 
tution of  the  Church  of  Rugland,  save  and  except  so  f 
appointment  of  vestries,  or  to  destroy  any  of  the  rights 
iog  to  the  archbishops,  bishops,  deans,  or  other  of  the  clergy  of  the  Esta- 
Uisbed  Church,  either  as  individuals  or  as  corporate  bodies, 
■bridge  or  control  their  ordinaryjurisdiction  over  or  relating  to  any  matter 
or  thing  respecting  the  ministers  thereof. 

By  sect.  41.,  in  order  to  remove  doubts  as  ta  the  meaning  of  certain  words 
in  the  act,  it  is  enacted,  that  the  word  "justice"  shall  be  deemed  to  mean 
justice  of  the  peace  ;  anil  that  the  words  "  person  ''  and  "  party"  ehall  be 
deemed  to  include  any  number  of  persons  or  parties  ;  and  that  the  words 
I  •'justices  of  the  peace  of  the  county  or  city  *"  shall  hi'  deemed  to  include 
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justiccsoftlie  peace  of  any  division  of  a  county,  bberty,  diviwooof  aliWrty. 
precinct,  county  of  a  city,  county  of  a  town,  cinque  port,  or  town  corpo- 
rate; and  that  the  word  "pariali''  shall  be  deetneil  to  include  tny  libntj, 
precinct,  township,  hamlet,  tithing,  villa,  eittra-parocUial  place,  or  any  plarc, 
maintaining  its  own  poor;  and  that  the  word  "rnte-payen"  shall  iocWr 
"  ley-payers;"  and  that  the  meaning  of  the  several  words  in  the  act  diaU 
not  be  restricted,  although  tlie  same  may  be  gubsequeotly  rt'ferred  to  u 
the  singular  number  or  masculine  geniler  only. 

By  sect.  42.  the  tvorils  "  church  or  chapel,"  insomuch  as  rc^anls  the  iMm^ 

ing  of  notices  as  by  the  act  directed,  are  to  be  deemed  to  include  *ll  pUan 

of  religious  worship  accoitling  to  the  forms  of  the  Established  Church ;  ui 

in  any  parish  or  place  not  having  a  parish  church  or  chapel,  the  twlieeavela 

be  aSixed  to  some  public  building  within  the  limits  of  the  parish  or  jAmu. 

By  sect.  4-3.  nothing  in  the  act  contained  is  to  extend  to  any  panah  not 

^  within  or  part  of  some  city  or  town,  in  which  parish  there  shall  not  he  ■ 

I!  greater  number  than  eight   hundred  persons  rated  as  householders,  ud 

having  p^d  the  rates  for  the  relief  of  the  poor  within  the  year  preceding 

that,  in  which  the  provisions  of  the  act  may  be  desired  to  be  put  ii 

within  such  parisL 


VICARS  AND  VICARAGES.  (1) 

GtHtralljf — Appropriatiani  maiJc  trilk  diginml  prwilrgn.  ja  fm/nu —  ScfiHla^M 
opprapriatitm  —  Endotcnfttt  of  a  picttr  —  B^  rudottment  a  noat^ft  Aocan 
j(m — Endoumtnl  might  cil/ar  bt  in  lit  iirl  of  approyriatioti,  or  bf  a  m 
Itmmtnl —  Af^iroprlatian  nal  diuplrtd,  rAn  ricarmir  diuolrtd —  Ctmirm 
ijfthtlavrapatingrtttonan4tiam—Sba.l  g-S  Viel.  e.  \Q6.  m.iS.^S\-  — Bmm 
of  raidtna  —  No  oalh  (o  bt  rtqtdml  of  any  iricor  in  nbtiini  to  rtntmtt  —  CpMlfc 

M  tekidi  Of  rectorial  tilAu,  ^.  ikail  bt  ittrmukrtd  by  impraprialot%,  fir  Ikm  frftm  ^ 

mamt  to  bt  doK  accordiBglg  —  SiVnuv  nctori  mai/  nlratt  part  of  Ik*  rmttriit  fU« 
JT.,  and  rrtaiit  Ihi  rcmaindir  in  fn  timpU,fiir  tbi  prrpoii  ofamttrtimf  c^  t/itrtfi 
i%tn  a  rtetoTf  by  lAt  tontmiiiiimtr' — Slal.  1^3  FitL  t.  Iff!,  a.  16.  IT.f-It.  —  Sat 


2*3 
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There  were  no  vicarages  at  common  law :  or,  in  other  words,  im  ikfaa 
or  profits  of  any  kind  do,  de  jure,  belong  to  the  vicar,  but  bj  eudowiMat  or 
prescription;  which  cannot  be  presumed,  but  must  be  shown  oa  Utcpanaf 
the  vicar.  For  which  reason,  the  payment  of  tithes  to  the  pBrton,ts  SM&- 
cient  discharge  against  the  vicar.  And  as  there  was  no  quare  ioipedit,  for  tW 
advowson  of  a  vicatage,  before  stal.  13  Edw.  1  st.i.  c.  5.,  so  neither  wu  thtn 
a  juris  utrum  for  the  possessions  of  a  vicar  before  stat.  14  Edw.  3-  c  17.  (J) 

Where  the  books  of  the  common  law  speak  of  the  beginning  of  vicMagn^ 
some  fix  it  in  the  reign  of  Henry  III.  and  others  in  the  reign  of  King  JohK 
They  who  speak  of  Henry    III.'s  reign  seem  to  depend   upon  the  pf^ 


(1)   Prifrtil.  Advowiok— Arrtarll 

»T10K 

(2)   C™.   y.   A*U«L.   Ydv.  iT.     Jl» 

-  CH«rxti  —  Cutucn  —  Ctr«*iB»- 
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vioaal  constitutions  of  Lyndwood,  the  first  of  which  (?iz.  Slephcn  Lang- 
ton's)  were  made  in  tiie  eif;hth  year  of  that  prince ;  but  there,  Dotliing  ia 
Mid  of  vicars>  except  what  supposes  them  in  being.  And  in  tlic  beginning  of 
King  John's  reign,  a.d.  I'iOO,  a  canon  was  made  in  the  Council  of  London, 
M  follows:  Decernimus  etiain,  ut  in  (jualibet  ecclesii  nionachorum  vel 
quorumlibet  religiosorum,  nuis  usibus  canonice  appropriatu,  vicarius  in> 
Mituatur  provisione  episcopi,  honestam  et  sutficientem  sustentationem  dc 
bonis  eccleaise  percepturus.  (1)  And  (to  show  that  the  practice  at  least  is 
more  ancient)  it  waa  affirmed  by  Noy,  in  Britlou  v.  Ifard  (2),  that  where 
a  vicarage  had  been  created  by  the  pope,  anu.  4  Hen.  'Z.  the  succeeding 
parson  could  not  remove  him,  because  he  was  vicar  perpetual.  (3) 

Id  all  appropriations  there  is  generally  a  spiritual  person  attachefl  to  the 
tame  church  under  the  name  of  vicar,  to  whom  the  spiritual  duly,  or  cure 
of  H>uls  (as  it  is  termed),  belongs,  in  the  same  manner,  as  in  parsonages  not 
appropriated  (or  rectories j,  to  the  rector :  and  to  whom,  on  the  other  hand, 
a  certain  portion  of  the  tithes  or  other  emoluments  of  the  church,  by  way-of 
exception  out  of  thoje  enjoyed  by  the  appropriator,  is  assigned. 

Appropriations  were  made  with  different  privili'ges  in  two  forms,  the  one 
pleno  jure,  sive  utro<)ue  jure,  tam  in  spiritualibu.s  quam  in  temporalibus, 
where  the  interests  in  the  benetice,  both  temporal  and  spiritual,  were 
annexed  to  some  religious  house,  and  the  other,  non  ulroi^ue  jure,  though 
pleno  jure,  as  it  is  described,  in  temporalibus,  where  temporal  interests  only 
were  conveyed,  such  as  the  tithes  or  patronage  of  the  benefice:  but  the 
cure  of  souls  rl:^sided  in  an  endowed  perpetual  curate.  (4) 

Such,  however,  was  the  ambition  and  avarice  of  the  religious  liouaea  to 
appropriate  advowsona  to  their  own  use,  without  making  proper  provision  for 
the  performance  of  religious  services  in  parochial  districts,  that  lay-patrons 
bf^an  to  threaten  to  draw  baclt.tliat  right  of  patronage  to  the  churches 
which  their  ancestors  had  conferred  (5),  and  legislative  interference  became 
neceuary:  and  it  was  accordingly  enacted,  that  in  appropriations  of  bene- 
fices there  should  be  a  provision  made  fur  tlie  poor  and  the  vicar,  and  that 
in  every  licence  to  be  made  in  Chancery  of  th«  appropriation  of  any  church, 
there  aliould  be  a  perpetual  vicar,  not  removable  at  the  caprice  of  the  appro- 
priator, but  properly  and  sufficiently  endowed  at  the  discretion  of  the  ordi- 
nary, to  do  divine  service,  to  inform  the  people,  and  to  keep  hospitality.  (S) 

Hence  the  sufficient  endowment  of  a  vicar  was  made  a  necessary  condi- 
tion of  appropriating  the  bencliee,  and  thus  arose  vicarages  and  eiidowmenb<, 
which  were  generally  made  up  of  a  part  of  the  small  tithes  belonging  to  tjje 
benefice,  which  the  appropriutors  found  it  ditficuU  to  collect,  and  a  portion 
of  the  glebe  or  land  of  the  parsonage. 

By  endowment,  a  vicarage  becomes  a  benefice  distinct  from  the  parsonage, 
■nd  without  endowment  the  appropriation  wbs  not  good.  (7) 

if  the  small  tithes  and  oblationx  (the  common  allotment  to  a  vicar)  would 
L  third  share,  then  some  part  of  the  greater  tithes,  as  of  com 
PBad  hay,  was  allowed  to  make  up  such  deficiency,  which,  indeed,  was  the 
e  of  many  vicarages  being  now  so  endowed. 

f  1 )  Gilnan'a  Codci.  7  i  9. 

(S)  Palm.  ll». 

(S)   ITrf.«lEdw.  3-pi,  27. 
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The  cncluwment  might  either  be  ii 
rate  act,  and  a  separate  in^^truiaet 
neither  the  net  of  endoivment. 


II  the  act  of  appropriation,  or  br  a  MfM- 
so  thst  in  searciiing  for  mi  endowmnrt, 
-  tlie  act  of  appropriation  abonld  Iw 
n  be  neglected ;  for  though  a  separate  act  or  inxtrumrnt  of  cndowmmt  nay  dm 
„„^  be  found,  yet  it  is  possible  the  endowment  may  have  been  made  in  the  art 
■rale  of  appropriation.  (1 ) 

Where  the  vicarage  was  not  endowed,  the  impropriator  of  theunaUtitkn 
was  bound  to  maintain  a  pri«at  (2) 
ion  I'  seems  from  Parry  v.  Banchg  (3).   that  an  apprnprialion  would  not  hr 

^>  dissolved  where  a  vicarage  is  dissolved  by  the  bishop  and  approprialid  ti 
*^°  the  rectory  ;  but  the  appropriation  must,  in  such  rase,  remain  in  a  »|NRta«l 
body.  This,  it  is  to  be  oli5«rved,  was  the  case  of  an  apprapriatioa  aidt 
since  the  statutes  of  Richard  11.  and  Henry  IV.,  and  since  the  iLJlrKJaiif 
statute  of  the  ISib  of  ElizabK-th.  In  the  case  of  Robiiutm  (6!M)  *• 
Jiedel  (4'),  the  appropriation  was  made  before  the  time  of  Richard  1L|  and 
the  dissolution  before  the  ISth  of  Elizabeth, 
n-  The  law  respecting  rectors  and  vicars  is  thus  summarily  stated  in  Blaci- 

stone's  Comraeutaries  by  Stephen  (5): — "  Of  parochial  chnrchcs  wont  ban 
been  appropriated,  others  have  not:  of  the  no n- appropriated  (calU 
rectories)  there  is  no  vicar,  but  a  rector  only,  who  is  of  necessity  a  ipiritMl 
person,  and  has  the  cure  of  souls  in  the  parish  (6),  with  Ibe  esdavn 
title  to  all  the  emoluments :  of  the  appropriated,  there  b  genenUlj.  baiJcs 
the  rector  or  appropriator,  a  vicar;  and  in  churches  so  ciraumstaaeerf 
(termed  vicarages)  the  appropriator  is  either  eeclesiastical  or  lay,  oorpontiM 
aggregate  or  individual,  as  the  case  may  be,  but  has  never  (as  ^tpK^uialot) 
the  cure  of  souls  within  the  parish ;  while  the  vicar,  on  the  other  hudi  is 
alivays  an  individual  and  spiritual  person,  and  is  charged  with  th«  eare  ^ 
souls.  And  as  to  the  emoluments  in  vicarages,  they  belong  in  pait  to  tb* 
appropriator,  in  part  to  the  vicar,  according  to  distinclious  alnttdj  (■  put 
referred  to,  but  to  be  discussed  more  fully  hcreatter.  To  thne  eiXplaaaliaM 
it  may  be  proper  to  add,  that  in  non -appro printed  churches,  (be  racto*^  ii 
those  which  arc  appropriated,  the  vicar,  is  seised  for  hi«  life  only,  tba  fct 
being  in  abeyance  :  but  the  appropriator  may  be  keised  in  fev,  or  ofa  It* 
estate,  according  to  the  circumstances  of  his  title. 

"But  it  is  not  in  all  appropriations  that  a  vicar  exists;  for  ia  nnc  it 
happens,  in  consequence  of  their  being  exempted  (for  pirtirnlai  rwinnij 
from  the  statute  of  4  Hen.  4.  c.  12.(7),  that  no  vicar  lias  ever  been  eodavtd. 
Such  cburelies,  however,  usually  possess  a  permanent  minister  in  hoi;  «rdH% 
of  the  same  general  description,  who,  under  the  denomination  of  p 
curate  (6),  is  charged  with  the  cure  of  souls,  and  entitled  lo  riiiiilnTi 
his  services  i  and  where  there  is  no  perpetual  curate,  properly  aooalM 
appropriator  is  bound  from  time  to  time  to  provide  some  penoft  in 


(I)  Af,<-^.  Siy1«.  I  SB. 

(S)  Bii*ny  T.  iw,  I  Vern.  S47. 

(3)  Vru.  J.C.SI8. 

(4)  Cro.  EfiLHTJ. 

(5)  VoL  ill  p.  75. 

(6)  By  lUt.S  &  3  Vict,  c  SO.,  reating 
thu  thcts  are  •cferml   bcoefieo  in  which 

than   one   spiritual    pcnon    liu   tht 
general  curs  of  muli,  Ihe  biihop  is  cm- 
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powered,  whera  (uch  is  iIm  tmm.  \ 
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(7J  1   Blucfc.  Com.  9M.     ~ 
gyiau'i  Lav.  173. 

(8)  AiUi  perpetual  enm^  *iit  A*' 
SiduirtLan  i.  ISaHu,  9  A.  *  E,  5M.  B- 
T.A<!,a(iUi(Omlt.3M.ft  G.I1.  SW.  I 
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orders  to  perform  tlie  same  duty,  and  to  pay  him  a  proper  remuneration 
forhiawrvices.  (I) 

"It  is  to  be  observed  also,  aa  another  anomaly  in  the  law  of  vicaraget>,  that 
in  former  times  the  rector  of  a  benelice  having;  cure  of  »ouls,  sometimes 
obtained  permission  from  superior  authority,  to  appoint  a  near  to  officiate 
under  him  ;  so  that  by  this  means  two  persons  were  instituted  to  the  same 
church,  and  botli  had  cure  of  souls;  the  effect  of  which  was,  that  by  custom 
tlic  rector  became  at  length  entirely  relieved  from  residence,  and  from  gJI 
other  spiritual  duties.  An  incumbent  so  circumstanced  is  commonly  called 
a  sinecure  rector,  or  rector  without  cure  of  souls.  But  by  stat.  3  &  4 
Vict.  c.  11,1.  all  ecclesinstjcal  rectories  without  cure  of  souls  in  the  sole 
patronage  of  the  crown,  or  of  any  ecclesiastic  a  I  corporation  aggregate  or 
sole,  and  having  a  vicar  endowed  or  a  perpetual  curate,  are  immediately 
upon  the  future  vacancies  thereof  respectively  to  be  suppressed  ;  and  sucli 
a*  are  in  the  patronage  of  any  other  person,  the  patronage  of  them  may  be 
at  any  time  sold  to  the  Ecclesiastical  Cuiami^siouers.  and  upon  the  com- 
pletion of  such  purchase  the  same  shall  respectively  be  suppressed  (2); 
and  the  lands,  tithes,  and  emiownients  thereof  shall  be  vested  in  the  Eccle- 
siastical Commissioners  (3),  and  may  be  afcenvards  annexed,  when  it  shall 
appear  expedient,  to  the  vicarage  or  perpetual  curacy,  whieh  shall  be 
thereupon  constituted  a  rector)'  with  cure  of  souls.  (4-)  And  moreover, 
that  wherever  any  rectorj'  theretofore  deemed  a  rectory  without  cure  of 
»uls  had  been  held,  together  with  the  vicarage  dependent  ihereon,  for  the 
period  of  twenty  years  then  last  past,  the  same  shall  not  be  construed  to  Ira 
t  rectory  without  cure  of  souls  within  the  nieAning  of  that  act,  but  shall 
become  permanently  a  rectory  with  cure  of  souls," 

By  slat,  1  &  2  Vict,  c  10(3.  s.  35.  "  in  all  cases  of  rectories  having  vicar-   f 
agea  endowed,  or  perpetual  curacies,  the  residence  of  the  vicar  or  perpetual  ^  ^^'  ' 
curate  in  the  rectory  house  of  such  benefice  shall  be  deemed  a  legal  residence   Hg^^  „ 
to  all  intents  and  purposes  whatever,  provided  that  the  house  belonging  to  the  ilcnce. 
*icarage  or  perpetual  curacy  be  kept  in  proper  repair  to  the  satisfaction  of  Notwih  lobe 
the  bishop  of  the  diocese."    And  by  the  61st  section,  '■  No  oath  shall  be  re-  ^"J 
quired  of,  or  taken  by,  any  vicar  in  relation  to  residence  on  his  vicarage;  lion 
any  law,  custom,  constitution,  or  usage  to  tite  contrary  notwithstanding."  (5)      "^ 

By  sUt.  3  Geo.  4.  c.  72.  s.  13.  the  Church  Building  Commissioners  can   Coh 
convert  any  vicarage  of  any  parish  or  place,  or  the  separate  divisions  of  ^'^ 
any  vicarage  of  any  pariith  or  place,  divided  under  that  act.  or  slat.  ,58  Geo,   , 
3.  c.^.  ft  i*Ut.59Geo.  3.  c.  134.,  intoarectory  instead  ofavicarai 
casein  which  the  owner  entitled  in  fee  simple  to  the  rectory  or  tithes,  if  an   In  oww  in 
impropriate  rectory,  or  the  patron  entitled  in  fee  simple  of  a  sinecure  J^,ij  ,i,h(^' 
rectory,  and  also  the  incumbent  of  the  sinecure  rectory,  of  the  parish  or  he.  ihsll  b* 


AaVirt. 


Sul.  3  Geo.  4 


(1  )   ndt  »Ul,  1  &  9  Viet.  c.  31.      Hi*, 

dlclion  in  1™er  mnilcH ;    but   Mill    thejr 

r.  Brfi^d;  3  M.  &  G.  71.     AHkingt«n  r. 

wvn  under  tliE  bishop's  KUlharil«  in  iai\t- 

Ck»l^  (  fiuV  o/).  1  Hm.  BIkV.  <29, 

Th«re  -wtn  wxxi  curei  which  had  chuptU 

cauM  the  ore  of  the  «hiile  diuc«i  b^longKl 

offlcUMd  ID    Ihem    wete    tMtA  upcllaDi. 

{«)  s.  ^8. 

(S)  S.54. 

lion*  and  olneniiuiw,  aoA  were  oflcn  jwt- 

(4)  S.  S5. 

(5 )   Vult  tut.  99  C>r.  !.  e.  f>.,  KM.  1  & 

3  Gul.  1.  c-  45.,  & dsL  4  &  5  Vict.  a.  3S. 

(.  as.,  iclatlnjf  10  augroentstitmi  made  by 

ihr  «non  Uw  did  nol  call  tl.pm  nrtorc  1>iil 

plrbani,  nho  hid   ■  wtl    uf  rmiliar  Juii<- 

place,  if  (he  same  be  not  void  at  the  time  of  «uch  convenion,  uitl  tbt 
person  (if  any)  entitled  to  tiie  absolute  interest  in  any  lease  gnntrd  of  lb 
3  rectory  or  glebe  or  litiies  tliereor,  eliall  bo  willing  to  itatort  >ad 
,  release  and  reunite  tbe  tithes  and  glebe  and  all  other  rectorial  rigbt*,  dvait 


and  emolunienls  of  tlie  pariah 
parish  or  place,  bs  shall  be  sa 
cumbeut  of  such  parish  or  pli 
surrender,  restoraiion,  or  relea 


place,  or  of  any  such  proportioo  of  tbe 
ifactory  to  the  commission  ere,  to  tfafl  in- 
'.,  and  liis  succesaon  for  ever;  and  locli 
.  is  to  be  made  in  such  form  and  by  *ueb 
shall  direct ;  and  the  commissioners  an, 
by  on  instrument  in  writing  under  their  seal,  to  direct  such  alleralion  to 
be  made,  and  conversion  of  the  vicarage  into  a  rector}',  from  the  period 
specified  in  such  instruuienl,  and  upon  the  conditions  as  to  the  tisnsfer, 
restoratioii,  or  reuniting  of  tithes,  glebe,  or  other  rectorial  rigbli,  due*, and 
emoluments  therein  mentioned  ;  which  instrument  is  to  be  regiatered  in  tbe 
registry  of  the  diocese  in  which  the  parish  shall  be  locally  situate,  and  in- 
rolled  in  the  Court  of  Chancery ;  and  such  parbh  or  place  ii  to  be  deemrd 
a  rectory,  without  prejudice  nevertheless  to  the  rights  and  interests  of  iny 
other  persons;  and  the  incumbent  of  any  such  vicarage  is  therenpuo  tu  Iik 
deemed  to  be  the  rector  of  such  parish  or  divided  parish,  without  aiiy  De« 
induction  or  proceeding,  and  l>e  entitled  to  exercise  nil  such  remedies  tat 
(he  recovery  of  tithes,  glebe,  and  all  other  rectorial  rights,  dues,  and  cmoln- 
ments,  as  rector  of  such  parldb  or  divided  parish,  as  etfectually  as  tf  tuch 
parish  bad  been  a  rectory  ;  and  the  commissioners  can,  before  any  •ucb 
transfer  and  division  can  be  finally  completed,  accept  and  confirm  any  aueb 
restoration  or  release  and  reunion  of  any  such  tithes,  and  accept  and  reeatd 
the  consents  or  engagements  in  relation  thereto,  of  any  such  impropriMor, 
patron,  or  sinecure  rector  and  incumbent,  (if  there  shall  have  been  any  to- 
cumbent  to  consent  at  the  time  of  such  conversion,)  and  tenant,  if  any,  aad 
proceed  to  the  completing  of  any  such  transfer  or  division  upon  swik  eoa< 
sent,  for  tbe  purpose  of  converting  any  such  vicarage  into  a  rectocy  or 
rectories,  and  all  such  consents  will  bind  their  heirs  and  eucccason,  ami 
executors  and  adminiRtrators  respectively:  but  no  incumbent  is  IB  utyndk 
case  to  become  liable  tu  the  maiutenance  or  upholding  or  repair  of  mm 
than  one  house  of  residence  in  any  such  parish  or  place  ;  and  when  in  aay 
such  parish  or  place  there  shall  be  more  than  one  house  belonging  U>  ibc 
church  or  chapels  thereof,  tbe  bishop  of  tbe  diocese  is  to  decide  ad 
order  which  shall  be  deemed  the  house  of  residence,  and  be  n 
such ;  and  the  order  of  the  bishop  in  relation  thereto  is  to  b«  r 
the  registry  of  the  diocese,  and  a  duplicate  copy  of  such  order  d 
and  kept  in  the  chest  of  the  church  or  chapel  of  such  parish  or  plM<w 

By  Stat.  3  Geo.  4.  c.  72.  s.  1*..  iflhe  commissioner*  shall  think  proper  W 
convertmtoarcctory  the  vicarage  of  any  parish  or  place,  or  separate  divtMoa 
of  a  parish  or  place  which  shall  be  divided,  o<'  in  which  a  new  chureb  thai  be 
erected  under  that  act,  or  staU  58  Geo.  3.  c.  *3^  or  sUt.  59  Geo.  3.  e.  IH- 
and  the  possessor  of  the  sinecure  rectory  of  such  parish  or  place  for  two  of 
more  lives,  by  virtue  of  a  lease  granted  thereof  by  a  rector  with  the  cutaeat 
of  the  patron  and  ordinary,  shall  desire  to  retain  any  manor  or  othrr 
hereditaments,  being  the  glebe  or  part  of  the  glebe  of  the  rectury,  and 
ebail  be  willing  to  surrender  and  release  his  estate  and  intertM  in  tla 
tithes,  and  the  residue  (if  any)  of  the  glebe  of  the  rectory,  on 
thai  such  manor  and  other  hereditaments  shall  be  vested  in  h 
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simjile,  then  tlie  comraisaioners  can,  with  the  consent  oF  the  patron  of  the 
rectory  being  entitled  thereto  in  fee  simple,  and  the  incumbent  llitreof,  by 
any  instrument  under  the  seal  of  the  commissioners,  and  sealed  and  delivered 
by  the  palron  and  incumbent  (if  any),  upon  the  execution  by  such  possessor 
of  til c  reetory,  together  with  the  patron  and  incumbent  (if  any)  thereof, 
and  the  com  miss  ion  en,  of  such  instruments  as  are  there  in  be  fore  men- 
tioned, for  surrendering,  releasing,  and  investing  all  the  rectorial  tithes 
and  glebe  (except  the  manor  and  other  hereditaments  to  be  retained  as 
aforesaid),  release  and  convey  the  manor  and  other  hereditaments  to  such 
possessor,  or  such  other  pertion  as  he  may  direct ;  and  such  instruments 
are  to  be  inrolled  in  the  Court  of  Chancery,  and  upon  the  execution  there- 
of the  manor  and  other  hereditaments  comprised  therein,  with  their  appur- 
tenances, and  the  fee  simple  and  inheritance  thereof,  are  tn  be  absolutely 
vested  in  the  person  to  whom  the  same  shall  be  thereby  released  and 
conveyed,  but  subject  to  tithes  in  the  same  manner  as  if  the  same  had  never 
been  part  of  the  glebe  of  the  rectory. 

By  slat.  1  k  '2  Vict.  c.  107.  s.  16.,  after  reciting  that  it  may  be  expedient 
hi  certain  cases,  that  a  church  or  chapel  should  be  constituted  the  parish 
church  of  the  parish  in  which  it  is  situate,  in  the  stead  of  the  ancient  parish 
church,  and  that  such  ancient  parish  chur-ch  shgnld  thenceforth  become  a 
diatrict  church  or  chapel  of  ease  in  sucli  parish ;  enacts  that  the  com- 
mi^ioners  may,  with  the  consent  in  writing  of  the  bishop  of  the  diocese  and 
of  the  patron  of  the  parish  church,  and  with  the  consent  also  of  the  vestry 
or  persons  possessing  the  power  of  vestry,  order  and  direct,  by  instrument 
under  their  common  seal,  that  any  churcli  or  chapel  in  any  parish  shall 
become  and  be  and  remain  the  parish  church  of  such  parish,  in  the  stead  of 
the  ancient  parish  church  :  and  the  church  or  chapel  so  constituted  the 
parish  church  is  thenceforth  to  be  the  parish  church  of  such  parish,  for  all 
purposfs  and  in  relation  to  all  rights  emoluments  endowments,  dues,  privi- 
leges, and  all  other  matters  and  things,  civil  or  ecclesiastical,  theretofore 
belonging  to  the  parish  church,  or  patron  or  Iny  impropriator  (if  any 
thereof),  as  if  the  same  had  been  always  the  parish  church  of  such  parish ; 
and  the  commissioners  can  direct  the  transfer  of  the  endowments,  eniiilu- 
ments,  or  rights  of  or  belonging  to  the  otd  and  existing  church  of  Rucb 
parish,  or  to  the  incumbent  for  the  time  being  thereof,  to  any  such  church 
or  chapel,  and  to  the  incumbent  thereof  for  the  time  being,  and  his  suc- 
G«wors:  and  the  trustees  of  any  such  ancient  church,  or  of  any  rights,  emo- 
lumeuls,  and  endowments  of  or  belonging  to  any  such  church,  or  to  the 
incumbent  thereof  for  the  time  being,  are  rviguired  (and  indemnified  for  so 
doing)  to  transfer  all  such  rights,  emolumcuu,  and  endowments,  according 
to  the  direction  of  the  commissioners,  to  eueh  church  or  chapel  so  con- 
■titute<l  the  parish  church,  or  to  the  incumbent  thereof;  and  al>er  such 
transfer  all  tithes  or  commutations  for  lilbes,  moduses,  or  other  composi- 
tions for  tithes,  and  alt  emoluments,  dues,  fee*,  oRerings,  oblations,  and 
other  profits  and  advantages,  and  all  mesauagea,  glebe,  and  other  lands, 
tenements,  or  hereditaments,  rents,  sums  of  money,  or  real  or  personal 
chatteb  whatsoever,  and  all  rights  and  privileges  whatsoever  and  wLere- 
aoever,  wherewith  any  such  ancient  church  may  be  endowed,  or  to  which 
the  minister  thereof  then  is  or  at  any  time  theretofore  was  or  ought  to 
be  entitled,  are  to  become  vested  in  the  minister  for  the  time  being  of  the 
church  or  chapel  so  made  the  parish  church  and  bis  successors  for  ever,  in 
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as  full  and  ample  a  matioer  as  (he  minister  of  the  ancient  church  might  or 
could  have  received  and  enjoyed  tbo  same  in  case  such  ftutMiltutioD  or 
transfer  had  not  been  made ;  and  every  such  instrument  of  tubstitulton  and 
transfer  is  to  be  registered  in  the  registry  of  the  dioce^,  and  enruUed  in 
the  Court  of  Chancery;  and  all  acts  of  parliament,  Uwe,  and  cantoni* 
relating  to  the  publishing  banns  of  marriage,  and  celebration  of  mu-ria^ci. 
christenings,  churchings,  and  burials,  and  to  all  ecclesiastical  fees,  ublatiMi*. 
aod  ofTerings,  are  to  apply  to  every  such  church  or  chapel  so  constituted  the 
parish  chnrch,  in  like  manner  in  every  respect  as  to  the  former  parish  cfaurcb 
of  the  parish ;  and  such  former  parish  church  is  to  be  deemed  a  di«U)ci 
church,  or  a  chapt:l  with  or  without  a  district,  as  the  commiMionerv  *ludl 
direct:  but  do  such  instrument  of  substitution  or  transfer  i>  take  effect  till 
after  the  first  avoidance  of  sucli  ancient  parish  church,  unlew  with  the  con- 
sent in  writing  of  the  actual  incumbent  thereof,  in  which  case  such  i»- 
cumbent  will  be  and  is  declared  to  be  to  all  intents  and  purposes  the  rvetori 
vicar,  or  perpetual  curate,  as  the  cose  may  be,  of  the  church  or  chapd 
so  constituted  the  parish  church,  instead  of  rector,  vicar,  or  perpetual  curate 
of  the  former  parish  church,  without  any  presentation,  institulioo,  indoc- 
tion,  collation,  or  other  form  of  law  being  had,  observed,  or  required  ;  bat 
the  chancel  (if  any)  of  such  former  parish  church  is  to  continue  la  be  re- 
paired in  such  manner  and  by  the  same  person  or  persons  as  wete  then  by 
law  or  custom  liable  to  the  repairs  thereof. 

By  sut.  2  &  3  Vict.  c.  I^a  a.  9.  the  powers  granted  by  staL  t  &  2  \~ieL 
c.  107.  to  the  Church  Building  Commissioners,  of  making,  with  certain  con- 
sents, any  church  or  chapel  the  parish  church  of  the  parLih  witliiu  «hich 
it  is  situate,  instead  of  the  ancient  parish  church,  and  of  uiakinft  such 
ancient  parish  church  a  district  church  or  chapel,  with  or  without  adislrid, 
as  they  shall  direct,  are  not  to  extend  to  tlie  making  of  any  church  or 
chapel  then  or  thereafter  to  be  built  and  endowed  under  the  powers  ufitat. 
1  &  2  Vict  c.  107..  or  stat.  1  &  3  Gul.  4.  c.  S8.,  the  parish  church,  or  to  the 
making  any  church  or  chapel  the  parish  church,  the  advowton,  right  of 
presentation,  or  nomination  of  or  lo  which  shall  belong  to  any  othrr  pcnwa 
than  to  the  patron  of  such  ancient  parish  church,  without  the  coiuvni  in 
writing  under  the  bauds  of  the  patron  and  of  the  incumbent  or  fninislcr  of 
any  such  church  or  chapel. 

By  slat.  1  Sc  2  Vict  c.  107.  a.  17.  tlie  incumbent  of  such  pari#fa  D«st  sue- 
cecding  after  such  substitution  and  transfer  is  to  be  the  rector,  vicar,  or 
perpetual  curate  of  such  church  so  made  the  parish  church ;  and  the  pcnoa 
who  for  the  time  being  would  have  had  a  right  of  presenting,  noniiuui«g, 
or  appointing  the  incumbent  to  the  former  parish  church,  io  case  •«ck 
transfer  and  substitution  had  nut  been  made,  is  thenceforth,  in  lieu  thcr«a( 
when  any  vacancy  occurs,  to  have  the  like  right  of  presentiug,  uumi 
or  appointing  the  incumbents  of  the  church  so  made  the  poriali  ( 
as  he  would  liave  had  with  respect  to  the  former  parish  church. 

By  slat.  1  &  2  VicL  c  107.  s.  18.  the  Church  Building  I 
with  the  consent  in  writing  of  the  bishop  of  the  diocese,  can  maiu  aocb 
provision  under  their  common  seal  for  the  maintenance  of  the  mtnbler  nod 
ckrlt  of  the  respective  churches  aforesaid,  out  of  the  pew  reata  of  cither  J 
such  churches,  as  shall  seem  expedient  to  them :  but  the  rigbln  of  pcnMi 
holding  pews  free  of  rent  by  faculty  or  prescrlptioa  in  soy  Mck  fefWfr 
parish  church  are  not  to  be  affected. 
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VISITATIONS.  (1) 


1.  Origin  of  Visitations,  p.  1376, 


2.  Who  to  make,  and  who  subject  to  Visitations,  p.  1376. 

S.  How  often,  and  in  what  order,  pp.  1376,  1S77. 

4.  General  Capacities  and  Incapacities  of  Visitors,  pp.  1377 — 1379. 

Wkeu  the  manner  of  vintation,  i§  not  a  ground  for  prohibition  —  Stat,  3^4  Vict,  c.  1 1 S. 
«ff.  47.  ^  68.  —  ChapterMf  or  vieitore  npon  their  defanlt,  to  propo$e  aUertUiom  m  their 

aiatntee  —  Special  pecuniary  arrangemente  with  consent  of  bishop  or  chapUr Stat. 

4^5  yict.  c.  39.  9,  18.  — Ditpotal  of  reeidence  houue  belonging  to  cathedrals,  with 
of  visitor. 


5.  Cathedrals  visitable  by  the  Ordinary,  pp.  1379 — 1383. 


6.  Triennial  Visitations  by  Bishops,  pp.  1383,  1384. 

Camon  60.  —  Ancient  canon  law  of  visitation  was  once  a  gear —  Origin  of  the  present 
law  and  practice  of  triennial  visitations  —  It^ibition  during  the  time  of  visitation  — > 
CoMom  125.  —  Convenient  places  to  be  chosen  for  the  keeping  of  courts. 


7.  Archidiaconal  Visitations,  pp.  1384—1392. 

Stat  4^5  Vict.  c.  39.  s.  28.  —  General  powers  of  archdeacons  —  Constitutions  of  Lang* 
liMB,  Othot  Reynolds,  and  Stratford  —  Canon  86.  —  Churches  to  be  surveyed  when  not  in 
repair  —  Refusal  by  a  rector  to  preach  the  visitation  sermon  —  Canon  137.  —  Clergy  to 
exhibit  letters  of  orders  that  the  visitor  may  acquire  a  knowledge  of  his  dergy  •—  Pbe- 
UBiiTifBifTs  —  By  whom  to  be  made  —  Canon  1  IS.  —  Canon  116.  —  To  be  made  upon 
oath  —  Canon  119.  —  Convenient  time  to  be  assigned  for  framing  presentments  —  Canon 
1 15.  —  Ministers  and  churchwardens  not  to  be  sued  for  presenting '^  Presentments  in  what 
wumnerto  be  made — Canons  116  ^  117.  —  Churchwardens  not  bound  to  present  oftener 
than  twice  in  the  year —  Canon  1 1 8. — At  what  time  to  be  made  —  Cemon  1 1 6. — Fee  for 
taking  in  presentments. —  Canon  26,  —  Penalty  for  not  presenting  —  Archdeacons  cannot 
at  their  pleasure  direct  churchwardens  to  present —  Canon  121. —  None  to  be  cited 
twice  for  the  s€tme  offence  —  Presentments  to  be  certified  —  Churchwardens  to  support 
their  presentments. 


8.  Procurations,  pp.  1392 — 1396. 

To  whom  procurations  are  due  —  Procurations  anciently  made  by  procuring  provisions  in 
specie —  Constitutions  of  Langton,  Othobon,  and  Stratford — Procurations  how  con* 
verted  into  money  —  T^e  Crown  pays  for  its  appropriations,  as  the  abbeys  did  before  the 
dissolution  —  H'hetherdue  when  no  visitation  u  made  —  To  be  sued  for  in  the  Spiritual 
Court  '^To  be  paid  by  rectories  impropriate  where  there  is  no  vicar  endowed  —  Impro^ 
priate  rectory  where  there  is  a  vicar  endowed  -—  Chapel  of  ease  uwier  a  parochial  church 
—  Churches  newly  erected  —  Jnaces  exempted. 

(1)  Vide  tit  AnciiDKJicoNt  —  Church-  Respecting  royal  tisitaiions,  vide  ttat  25 
WA&DBift  —  CtrnATCs  —  Deai(8  AHD  CiiAP-  llcn.  8.  c.  21.  &  fUt  1  El'is  c.  1.  Ste- 
TBBB — Mandamus—  Priviliocs  and  Kk-       phcns*  Ecclesiastical  Statutes,  160.  .S57.  in 
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1376 


VISITATIONa 


Okioin  or 

VlUTATIONS. 


1.  Origin  of  Visitations. 

For  the  government  of  the  church  and  the  correction  of  offencef»  rmtM* 
tions  of  parishes  and  dioceses  were  instituted  in  the  ancient  church*  that 
good  order  might  be  preserved.  (1) 


Who  to  makk, 
and  who  sui- 

JtCT  TO  VlUTA- 
TIOMS. 


Every  tpiritual 
peraoD  it  visit- 
able by  his  or- 
dinary. 


When  the  pa- 
tron or  h'm  ap- 
pointee visits, 
his  decision  is 
finaL 

Diocese  of 
London. 

Stat.  I  &  2 
Vict  c.  108.  s. 
».  &  ktat.  2  &  S 
Vict  c.  55. 
S.4. 


2.  Who  to  make,  and  who  subject  to  Visitations. 

For  the  first  six  hundred  years  after  Christ,  the  bishops  in  tlieir  own  per> 
sons  visited  **  cunctas  diocceses  parochiasque  suas  singulis  annis  ;**  and  they 
had  seven  deacons  in  every  diocese  to  assist  them.  After  that,  they  kid 
authority  in  case  of  sickness,  or  other  public  concerns,  to  delegate  prioti 
or  deacons  to  assist  them  ;  and  thereupon,  as  it  should  seem,  thej  can- 
tonised  their  great  dioceses  into  archdeaconries,  and  gave  the  archdcaeoM 
commissions  to  visit  and  inquire,  and  to  give  them  an  account  of  aU  at  the 
end  of  their  visitations;  and  the  bishops  reserved  the  third  year  to  themselnii 
to  visit  the  churches,  and  to  inform  themselves,  amongst  other  tbiogs,  buv 
the  archdeacons,  their  substitutes,  performed  their  duties.  (2) 

Every  spiritual  person  is  visitable  by  the  ordinary;  so  is  a  dean  de  mere 
jure,  for  he  is  spiritual.  The  ordinary  has  also  power  of  correction  of  a  par- 
son ;  and  every  hospital,  be  it  lay  or  spiritual,  is  visitable ;  if*it  be  lay,  it  b 
visitable  by  tlie  patron,  or  by  such  as  he  has  appointed  by  the  eDdowmeat  to 
be  visitors ;  and  if  it  be  spiritual,  it  is  visitable  by  the  ordinary.  (3) 

If  a  man  visit  as  patron,  or  the  patron's  appointee,  and  no  appeal  agaiatt 
his  decision  be  given  by  the  deed  of  endowment,  his  decision  is  final ;  and 
though  he  deprive  there  is  no  appeal;  but  if  he  visit  as  ordinary-,  then  there 
is  an  appeal  to  his  superior.  (4) 

By  agreement,  the  Archbishop  of  Canterbury  never  vi^its  the  diocese  of 
London.  (5) 

Under  stat  6  &  7  Gul.  4.  c.  77.  portions  of  dioceses  were  traosfemd  to 
new  jurisdictions,  and  became  portions  of  other  dioceses ;  but  by  stats.  1  &  2 
Vict.  c.  108.  s.  3.,  &  2  &  3  Vict.  c.  55,  s.  4.  any  bishop  or  archdeacon  ru 
hold  visitations  of  the  clergy  within  the  limits  of  his  diocese  or  archdeacoofr, 
and  at  such  visitations  may  admit  churchwardens,  receive  presentments,  and 
do  all  other  acts,  matters,  and  things  by  custom  appertaining  to  the  visiti- 
tion  of  bishops  and  archdeacons  in  the  places  assigned  to  his  jurisdictioB 
or  authority,  and  any  bishop  can  consecrate  a  new  church  or  chapel,  or  a  nfv 
burial  ground  within  his  diocese,  as  assigned  under  stat.  ]  &  2  Vict  c.  lOS. 


IIOW  OTTRH, 
AND  IN  WHAT 
ORDCa. 


3.    How    OFTEN,    AND    IN    WHAT   ORDER. 

By  a  constitution  of  Otho,  archbishops  and  bishops  are  to  go  about  theit 
dioceses  at  fit  seasons,  correcting  and  reforming  the  churches,  and  conse- 
crating and  sowing  the  word  of  life  in  the  Lord's  field.  (6) 


(I)  Goilolphin's  App.  7. 

(i?)  IKjrges  P.  C.  by  Ellis.  376. 

(3)  Goclolphin*s  Repcrtorium,  34. 


(4)  Philipi  ▼.  Bwy,  2  T.  R.  3J& 

(5)  ^moH,  3  Salk.  379. 

(6)  A thon,  56. 
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And  regularly  the  order  to  be  obserred  therein  U  this :    io  a  diocesan    I 
vUilation,  the  bishop  is  first  to  visit  his  cathedral  cliurch;  afterwards  the  ' 
diocese  :  in  a  metropolitan  visitation,  the  archbishop  is  first  to  visit  his  own  - 
church  and  dioce.«c,  then    in  every  diocese  to  begin  with  the  cathedral 
church,  and  proceed  thence  as  he  pleases  to  the  other  parts  of  tlie  diocese : 
which  appears  from  numerous  instances  in  the  ecclesiastical  records  as  well 
or  papal  dispensations  for  the  archbishop  to  visit  without  observing  such 
order,  as  of  episcopal  licences  for  the  visitor  to  begin  in  other  parts  of  the 
diocese  than  the  cathedral  church.  (1) 

And  this  sprang  from  the  precept  of  the  canon  law,  which  requires  that 
tlie  archbishop,  willing  to  viEtt  his  province,  shall  first  visit  the  chapter  of 
bis  o«n  church  and  city  and  his  o»n  diocese  ;  and  after  be  has  once  visited 
mtl  ihe  dioceses  of  his  province,  he  may  (having  first  required  the  advice 
of  his  suffragans,  and  the  same  being  settled  before  them,  and  put  in 
writingtbat  all  may  know  thereof)  again  visit,  according  to  the  foregoing 
order,  although  his  suffragans  shall  not  assent  thereto.  And  the  like  form 
of  visiting  observed  by  the  archbishops  is  to  be  observed  also  hj  the  bishop* 
in  their  ordinary  visitaCiuns.  (2) 


4^  Gewrral  Capacities  and  Incapacities  of  Visitohr.  ' 

Free  chapels  and  donatives,  (unless  such  donatives  have  received  the  aug-  , 
mentation  of  Queen  Anne's  Bounty,)  are  exempt  from  the  visitation  of  the 
ordinary;  tlie  former  being  visitable  only  by  commission  from  the  crown,  oud 
ihe  latter  by  commission  from  the  donor.  And  there  ore  also  other 
churches  and  chapels  exempted,  which  belonged  to  the  monasteries,  having 
obtained  exemptions  from  ordioory  visitation,  and  being  visitable  only  by 
the  pope,  and  which  by  slat.  '25  Hen,  8.  c.  21.  were  made  visitaHe  by 
the  liing,  or  by  commission  under  the  great  seal. 

Ii  may  bf  here  mentioned,  that  where  the  ordinary  or  metropolitan  have  1 
«  right  to  visit,  the  manner  of  the  nsiialion  is  not  so  material,  as  lo  be  b  J' 
ground  for  prohibition,  because  any  error  or  defect  in  the  manner  of  the  „ 
visitation  may  be  remedied  by  appeal.  (3)  h 

It  has  also  been  decided,  that  even  where  a  benefice  is  appropriated  to  a 
prior,  or  a  dean  and  chapter,  the  bishop  may  visit,  to  see  bow  the  church  is 
•PTved,  &C.,  and  for  contumacy  may  proceed  to  suspension.  (4) 

In  Per  v.  ClirHer  (Biihofi  of)  (5),  the  Court  refused  a  mandamus  to 
■  visitor  who  hod  deprived  a  prebendary  for  incontinency,  and  to  restore  a 
canon  whom  he  hnrl  expelled,  or  to  reverse  his  own  sentence;  but,  in  this 
case,  the  bishop  was  by  royal  charter  visitor  of  the  cathedral.  But  a  pro- 
hibition has  been  issued  to  a  bishop,  who  claimed  a  right  to  present  by 
lapse,  under  pretence  of  his  visitatorial  authority,  to  the  ofiUce  of  a  canon 
residentiary  of  his  church,  it  being  in  all  respects  a  freehold  office. 

In  1S40  Ihe  Archbishop  of  York  (IS)  held  a  visitation  of  the  dean  and 


(1)  Gilmon'jfmlii.  'jril. 
(!)  Ibid. 

•ia,,  .,/).  In  irrar.  2   HlO.   1*.  C.  1T9. 


(«)  -Horn-™ 
IK  irmr,  ibi J.  I) 
1  Win. : 


|G]   FidtaMf,  Sm. 


r.  DMin  (ArtUiMhop  ef), 

I  Black.  (Sir  W.).S2. 


8taL'a&4VlcL 
t  Its.  1. 47. 
Cfaaptcri.  or 

thvirdefaull.  to 
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chapter  of  that  cattiudrul  church,  and  appoinUd  a  commbury  for  Um  par> 
pose  or  carrying  it  into  ell'ect.  Among  the  presentments  made  to  ibe  eoa- 
missary  was  oae  which  charged  the  deaD  iviih  the  sale  of  the  liviDgs  in  Ut 
ecclesiastical  patronage.  The  dean  denied  the  jurisdiction  of  the  connif 
sary  to  try  the  charge,  and  conducting  himself  with  vtolencn  in  cmoR,  >a* 
pronounced  in  contempt,  from  which  he  refused  to  purge  himself  dorisf; 
the  trial.  The  commissary  proceeded  to  try  the  charge  in  lh«  vititUonil 
court,  witnesses  were  examined  vivd  rore,  and  their  deposiUon*  t«kra  dovs 
by  the  registrar.  Finally,  the  commissary,  in  a  very  long  and  elahonlT 
judgment,  pmnounccd  the  dean  guilty  of  simuoy,  and  to  bsve  incamd 
the  penalty  of  deprivation  on  the  two-fold  ground  of  contumadon*  beha- 
viour and  simoniacal  practices.  The  dean,  afltr  sentence,  applied  Is  Ike 
Court  of  Queen's  Bench  for  a  prohibition,  which  was  granted;  bai 
every  other  proceeding  in  the  visitation  up  to  the  time  of  trying  the  cbar^ 
was  recognised  by  the  Court  as  legal. 

By  staL  3  &  4  Vict.  c.  113.  s.  47.  the  chapters  of  the  Mreral  catfcsAil 
and  collegiate  churches  arc  from  time  to  time  of  tbeir  own  accordi  or  apn 
being  required  by  the  viMturs  of  those  churches  respectively,  to  pnifWM  D 
such  visitors  such  allemtions  in  the  existing  statutes  and  rulea  aa  thall  |tn> 
vide  for  the  disposal  of  tlic  benetJces  in  their  patronage,  so  aa  to  meet  tk 
just  claims  of  the  minor  canons  of  such  churches,  and  as  shall  raake  tbm 
consistent  with  the  con.stitution  and  duties  of  the  chapt/^rs  respeetlvdy,  ■• 
altered  under  the  authority  of  the  act ;  and  all  such  alterutioaa,  if  appnnJ, 
may  be  confirmed  by  the  authority  of  such  visitor;  aud  in  any  caw  ia 
which  such  alterations  arc  not  approved,  or  io  which  sucli  nqiiMiliai 
is  not  complied  with,  within  twelve  calendar  months  after  ihe  iiMlrii[ 
thereof,  the  visitor  is  at  liberty  of  himself  to  make  the  aeecmurj  ilim- 
ations :  and  all  such  statutes  and  rules  when  so  altered  arc  to  be  tnbmtki 
to  the  Ecclesiastical  Commissioners  fur  England,  and  may  be  confinavd 
by  the  authority  providpd  by  the  act :  and  as  to  any  alteration  tmic  bf 
a  visitor  alone,  the  commissioners  are  to  communicate  a  draft  tberaifH 
the  chapter  to  be  affected  thereby,  and  are,  together  with  any  acbcBe  m 
be  prepared  by  them  under  the  authority  contained  in  the  act,  lo  lay  hefgR 
her  Majesty  in  council  such  remarks,  as  may  within  three  montis  h»» 
been  made  thereon  by  such  chapter;  and  out  of  the  proceeds  of  Ike  >a»> 
pended  canonries  in  any  chapter,  provision  may  from  lime  to  time  he  maik 
by  the  authority  pro>ided  in  the  act,  for  relieving  the  present  euoMaf 
such  chapter  from  the  performance  of  any  additional  duty  by  rtm»<m4tmA 
suspension,  by  the  employment  of  substittites  to  be  approved  lif  tb 
respective  bishops;  but  nothing  in  the  act  contained  ia  to  be 
affect  any  existing  right  of  chapters  with  their  visitors  to  moke 

And  by  sUt.  3  &  +  Vict.  c.  113.  s.  68.  any  sum  of  money  whidi  ski 
have  been  invested  in  the  puhlic  funds,  or  in  other  security  or  securitieK  ■* 
trust  for  any  chapter,  may,  upon  an  application  in  writing  lo  the  EccIhim* 
tical  Commissioners  for  England,  under  the  hand  and  sea]  of  such  cbipW, 
and  with  the  consent  of  the  visitor  thereof,  be  'directed  to  be  soldL  and  Ih 
same  is  to  be  sold  accordingly,  and  the  produce  applied  Co  svcli  parpoK* 
appears  most  conducive  to  the  permanent  benefit  of  the  chapter. 

By  sial.  1.  &  5  VicL  c.  S9.  s.  18.  the  enactments  of  sUL  3  &  *  VloL  t  H* 

58.  relating  to  the  dit^posal  of  residence  houses  and  hoitwt  auacM  f 
any  dignity,  prebend,  or  office  in  the  precincts  of  tlir  re»|i*rti»r  cathrJ™ 


■nil  «o)lFgiate  churches  are  repealed  ;  and  the  dean  and  chapter  of  any  callic 

dral  or  collegiate  church,  with  the  consent  of  their  visitor,  may  from  time  to   J 

lime  sanction  and  confirm  tlie  exchange  of  houses  of  resilience,  or  of  houses  u 

■lUcfaed  to  any  dignities,  offices,  or  prebends   in  the  precincts  of  such  j 

■  church,  among  the  canons  of  such  church,  or  may  make  any  such  arrange-  i 

I  BKnt  to  take  effect  at  any  future  time,  or  may  assign  any  one  of  such  houses  il 

beiDg  vacant  to  any  caiion  willing  to  accept  the  same  in  lieu  of  the  house 

theretofore  oecupicU  by  him,  and  thereupon  any  house  no  longer  required 

by  any  canon  may  be  disponed  of  by  the  dean  and  (.'hapter  in  such  way  as 

liiey  shall  deem  fit,  with  the  CDnsent  of  their  visitor  and  of  the  Ecele- 

riastrcal  CommiH<iioners  for  England,  signified  under  their  common  seal ;  but 

I  ■!!  acts,  matters,  and  things  relating  to  any  such  house  alrc^y  done  under 

die  r<'|)ealed  proiisiuiis  arc    mode  valid  ami  effectual  to  all  intents  and 

purposea. 


5.  Cathedrals  visitable  by  the  OnoiHAnv.  c 

That  all  deans  and  chaplers  are  subject  lo  the  visitation  of  the  bishop  ti 
"jure  ordinario,"  and  of  the  archbishop  of  llie  province  "jure  metropoli-  V 
tico,"  is  a  well  established  maxim  of  ecclesiastical  law.  The  exercise  of  "' 
such  visrtatorid  power  has  been  transmitted  from  the  authority  of  the  primi-  „, 
five  church,  incorporated  into  and  inculcated  by  the  canon  law,  and,  wliere- 
ever  a  question  has  arisen,  supported  by  the  temporal  courts.  Comj'n,  in 
bis  Digest,  states,  that  "all  spiritual  persona  generally  are  subject  to  the 
viaitationof  the  bishop  or  other  ordinary,"  and  that  "u  dean  of  right  is  visit- 
■hie  by  the  ordinarj."  (1)  The  Council  of  Trent  very  carefully  restored 
the  old  doctrine  of  the  canon  law  upon  this  subject  (2)  In  tlie  ease  of 
Goodman  {Dean  ofWellt)  (3)  it  appeared,  that  Edward  VI,  made  Dr.  Good- 
man dean  of  Wells ;  the  Bishop  of  Bath  and  Welb  held  a  visitation, 
through  a  civilian.  Dr.  Meyrick,  his  commissary,  who  deprived  Goodman, 
on  the  ground  that  he  held  a  stall  in  the  cathedral  of  which  he  was  dean. 
Queen  Mary  appointed  delegates  to  revise  this  senlence,  and  they  restored 
Goodman :  in  the  succeeding  reign  of  Elizabeth  he  was  again  deposed,  and: 
Turner,  previously  appointed  by  Edward  Vl.,  installed  in  the  deanery.  A 
qaestion  afterwards  arose  nt  common  law,  snd  a  trial  at  bar  took  plaee  in 
the  county  of  Somerset,  before  a  grand  jury  and  four  eminent  judges  of 
that  day ;  they  held  that  the  ileanery  was  &  spiritual  and  not  a  temporal 
possession,  and  therefore  visitable  by  the  ordinary,  and  that  (iooflman  had 
been  justly  deposed  by  Dr.  Meyrick.  The  repoiter  adds  this  note  to  the 
c«ae:  "  It  was  held  that  the  dean  was  visitable  by  the  bishop  non  obstante 
the  Mving  in  the  acL"  Bishop  Gibson  gives  another  precedent  in  his  appen-' 
dix.  where  the  dean  and  chapter  of  Exeter  were  visited  by  the  archbishop- 
of  Canterbury,  in  Kiehard  the  Second's  reign  (4),  the  biskoprie  being 
neanL  In  this  case  the  visitor,  being  doubtful  as  tii  tlie  titles  by  wiricft 
■Dme  of  the  canons  had  obtained  their  affice^  held  a  visitation,  and  in  the 
aKanwhilc  directed  the  revenues  lo  be  kept  in  safe  custody.  (5) 


0)8  Com.  Di|t.  £6fl.  tit.  fiiilai 

(H)   FiA  Ku.  6.  e.  4.  and  wu.  S. 

fS)  Dyer.  373. 

<<>  1904. 

(5)  r^  GibwD'i  Codci.  IS3'J. 


(A  6).  In  Sttypc'i  IJIb  of  Arohbishtip  ^l■rkc^ 

.,  c.C.  (vol.  L  pp.  I44.l4l<..ed.0ion.  Iflai),  *I11 

Ik  found  an  aceounl  ofa  irwtro|iolitiTRl  viiri- 

latk>nafCaDU>ibui7b)'t]iBi  Arehbulio|i.aiiiI 

tlicacticlnof  iiujiiirjr  ciliibittd  oiillit  wva.,   i 
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CiTHiDxtLs  Dr.  Phillimore ( I ) obaenps,  "  The  reconls  of  Uie  regidry  »i  York  abtMDtl 

™"q™ '*,^    in  precedents,  among  wltich  may  be  remarked  those  of  Archbbhop  Holgalr* 

'-  inlSS2i  of  Frewin,inl662:  of  Stenie.in  1667  ;  ofSir  W.  D«ww,  io  1715. 

Dr.  Burwell,  &  civilian,  acted  as  commissar}'  to  Holgate  and  Frewin.  Thif 
last  visitation  (t.  e.  of  Archbiahup  Dawes)  arose  from  the  appeal  of  ■  vicar 
clioral  to  his  grace,  as  visitor,  from  a.  sentence  of  the  dean  and  clwpUr. 
The  usual  practice  seemed  to  have  been  to  appoint  a  commissary  to  boU 
the  Court ;  but  in  this  rase  the  archbishop  appears  to  have  sat  in  p«faao : 
but  it  is  said,  'maturu  deliberatione  prehabiCa  de  et  cum  con»ilto  jurwpni- 
torum — observatifque  omnibus  et  singulis  de  jureiu  hue  parte  oiufrvstidi*.' 
The  sentence  of  the  dean  and  chapter  was  confirmed  by  tht  archbithop.  ■» 
it  was  afterwards  by  the  Court  of  Delegates,  to  whom  it  was  »ttt1  fortiMf 
appealed.  The  late  Archbishop  of  York  (Harcourt)  in  order  to  ttU* 
certain  dissensions,  and  remedy  certain  grievances  in  the  cathednkl  of  York, 
has  exercised  his  visitatorial  power  'jure  ordinario,'  and  after  openii^  tW 
court  in  person,  appointed  Dr.  Phillimore  his  commi»ary  or  judg^  to 
inquire  into  the  alleged  grievances,  and  adjudicate  on  the  nattefs  ia 
dispute.  (2) 

"  The  manner  of  proceeding  in  a  visitation  of  this  description,  is  to  iwot 
inhibitions  to  all  inferior  juried ictioos,  and  a  citation  to  the  de«a  or  nm- 
dentiary  canon,  who  cites  all  members  of  the  cathedral  body  ia  ao  iBfU*- 
mcnt  embodying  the  ciiation  of  the  ordinary;  and  on  the  return  of  the 
citations  and  the  opening  of  ihi-  Court,  to  exhibit  articles  of  ioquirjt  uiL 
according  to  the  answers  given  in  and  the  discussions  which  ukr  place  npta 
them  during  the  sitting  of  the  Court,  to  issue  injunctions,  ordering  alt  ili»- 
orders  of  which  the  existence  has  been  proved,  to  be  rectified.  The  per- 
sonal appearance  of  the  members  of  the  cathedral  body  and  the  eocDtiea 
of  the  injunctions  may  be  enforced  like  any  other  process  of  an  Eedo^ 
ostical  Court" 
AnTifLEi.  The  following  is  the  form  of  articles  of  inquiry  exhibited  at  the  r. 

Aitirlisof  in-     of  York,  in  January,  18+1  : — 

1.  Imprimis — Whether  is  divine  service  duly  and  reverentially  p 
in  your  church  without  alteration,  addition,  or  diminulton,  according  to  tW 
laws  and  statutes  of  the  realm,  and  according  to  the  canons  of  th«  Cbmci 
and  the  rubric  of  the  Book  of  Common  Prayer  by  law  established,  tad  <f 
not,  who  is  in  fault? 

2.  Item — What  progress  has  been  made  in  the  repairs  of  the  Gibfieof 
your  church  since  the  late  calamitous  tire  ?  What  is  tlie  amount  of  the  sw 
belonging  to  the  fabric  which  can  be  immediately  appropriated  to  tlieivpaiB 
of  the  same  ? 

3.  Item — Have  any  of  ihi;  bells,  lead,  iron,  or  other  materiabvkicknn 
damaged  by  the  fires  been  sold ;  and  if  sold,  for  what  sum  ?  Ilarc  the  fn- 
ceeds  arising  from  any  such  sale  been  applied  to  the  reparation  of  the  Cibnt 
and  if  not,  in  whose  hands  diies  the  custody  of  them  remain  ? 

4.  Item — What  lands  and  tenements  have  you  belonging  to  tlw  libnc 


)ion(lJGO>  AccounUoriikcviuUtioniof 
Ihe  Bme  proiinn  bj  Arehbiihopm  Grindal 
(UTS)  and  Whitgill  {15SS),  ma]' aho  be 
wen  in  Sujpe'i  Litci  oT  Archbiihopa  Grin- 
ds (pp.  313,  314..  «l.  Oxon.  IB^I),  >nd 
Whitgift  (»nl.  i.  pp.  9M.  410.,  ed.  Oion. 
l^'iS)!  riilr  rtlam  Strype'i  MtOMrlati  of 
Anhbii'Lop  Crsamtr,  v»l.  i  p.  ?2g.,  Zec\. 
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appoiniin^  a  eivitiaa  w  nMMMHiT,  ^ 
uKswr.      BiiJiop  Giboa  itew  M  a^ 

r.      Sometima  ivo  eoBflHosriia  ^^ 
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of  your  church,  and  what  is  the  valu( 

reserved  rent  respectively?     Declare  your  knowiejge. 

5,  Item — What  leases  have  been  made  of  jour  fnbric  lands?     

the  fines  received   from  the  Bame  been  duly  expended  on  the  fabric  of  the  f|„e^ecui»ed.    ■ 
eburch,  and  to  no  other  use,  or  are  they  reserved  and  kept  in  the  manner  ■ 

prescribed  io  your  statutes  ?     Declare  your  knowledge  herein,  and  whether  I 

I  all  the  monies  and  rents  belonging  to  the  fabric  have  been  properly  brought  { 

tu  account,  and  held  by  the  chapter  clerk  fur  the  use  of  the  church. 

6.  Item — To  what  extent  have  the  act*  for  the  improvement  in  the  Impro«nimtt 
minster  yard,  viz.  stat.  5'i  fieo.  3,  and  stut.  6  Geo.  4u.  been  carried  into  ' 
effect?  What  agreements  have  been  entered  into  between  the  dean  and 
chapter  on  behalf  of  the  fabric  and  the  dean,  in  furtherance  of  those 
•cK  ?  What  was  tlie  nature  of  the  agreement  of  the  2*id  July,  1 828  ?  Who 
were  parties  to  that  agreement,  and  by  whom  was  that  agreement  signed? 
Are  the  acts  for  the  improvement  of  the  minster  yard  adequate  to  their 
object,  and  capable  of  being  carried  into  full  etfect,  or  ia  it  expedient  and 
advisable  that  resort  should  again  be  had  to  the  legislature  to  bring  the 
affairs  of  the  dean  and  chapter  and  the  fabric  lo  a  complete  and  satisfactory 
arrangement  ? 

7-  Item  —  Whether  do  you  the  dean  and  chapter  make  your  capitular  When  capita*^ 
acts  in  your  chapter  house,  and  are  they  duly  regiitered  and  observed? 
Is  your  common  sea)  kept  according  to  the  statute  in  that  case  made  and 
provided,  and  how  do  you  audit  the  accounts  of  your  rents  and  revenues  ? 

8.  Item  —  Are  all   negotiations   fur  renewals,  agreements  for  lea-<ea,  and    Where  n 
f    all  contracts  for  the  purchase  or  alienation  of  property  duly  treated  of  a 
*   settled  in  chapter? 

9.  Item  —  How  and  under  what    formalities   and  what  safeguards  are   LiquidntioB  ol 
orders  for  work  and  agreements  for  expenditure  made  by  you  ?     And  on  '^'^"^ 

what  authoricy  are  your  bills  on  the  dean  and  chapter's  and  on  the  fabric 
accounts  liquidated?  Are  all  such  accounts  duly  entered  in  a  book,  and 
regularly  audited,  and  by  whom  are  they  audited  ? 

10.  Item —  Are  the  fines  and  rents  of  your  common  estates  and  of  the   By  whamltaM 
fabric  estates  received  by  the  chapter  clerk  ?     And  are  legal  discharges  J 
given  by  him  for  the  same? 

11.  Item  —  Do  you  the  dean  and  chapter  duty  bold  your  said  chapters?   Cbipter  n 
Do  you  give  sufHcicnt  notice  beforehand  of  the  holding  of  such  chapters  ?  '"S*- 
Has  there  been  any  let  or  impediment  interposed  to  the  holding  of  chapters?    , 
Declare  your  knowledge  ? 

12.  Item — Hoitany  exclusive  power  or  paramount  authority  been  claimed  Whether^ 
or  exercised  by  the  dean  or  any  other  of  the  residenliariefi,  < "  ""  "" 

I  tfansactioD  of  the  business  of  the  chapter,  < 
1  rfiapter? 

13.  Item  —  Is  the  library  belonging  to  your  said  church  carefully  super-  i 
intended  and  kept  in  good  order  ?     To  whom  is  the  custody  of  it  confided  ?  ' 
Have  all  the  rcsidentiaries  and  other  membera  of  the  chapter  free  a 
the  same?     And  who  have  keys  of  the  said  library? 

IV.  Item — Are  the  records  and  muniments  belonging  to  the  dean  and  ] 
[  cbaptcr  deposited  in  a  convenient  place,  and  preserved  from  dust  and  damp,  ""'«* 
I  kept  in  goo<l  order,  and  carefully  and  methodically  arranged? 

15,  Item  —  Have  you  the  rcsidentiaries  duly  kept  residence  for  the  term  Oniilvnec  of    i 
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pre9cri1>e(i  by  the  Rtatulc  ?  If  not,  statf  [tie  ground*  on  which  auA  nu- 
tletice,  or  any  portion  of  the  term  uf  such  residence,  Una  beea  omiUoL 
whether  it  had  been  through  sickness  or  any  tither  urgent  caoM;  utd  HUi 
whether  cJurinj;  the  period  of  such  omission  (if  any  such  has  occunvd^ 
any  other  lutmber  of  the  chapter  has  regularly  attended  the  pcrfonmnccof 
divitje  service  in  the  stead,  and  on  the  behalf,  of  the  residenljary  aSonmd. 
Hi.  Item  —  What  change  has  of  late  y«ars  taken  place  with  r«*pc«ttaih* 
canonical  houaes,  in  what  house  or  houses  is  the  residence  of  ibe  dcMi  wd 
canons  respectively  now  kept  ?  Does  the  dean  always  reside  in  tkc  ihliii  iji 
and  does  the  residentiary  always  resiile  in  a  canonical  house  ? 
^  17.  Item  —  Are  you  the  dean  and  chapter  feolfee«  in  trust  fur  BBj  •■ ' 
hospital,  or  any  other  piouii  foundation? 
ments  belong  to  them  and  every  of  them  r 
value,  what  leases  are  there  of  the  san 
term  of  years  or  lives  granted  ?  Win 
leases  were  received,  and  by  whom  ? 


What  manors,  huuh,  or  IM^ 
espectively,  and  of  what  jTMrif 
en  and  by  whurn,  and  for  »bl 
s  on  llie  last  renew^  of  thoK 
V  have  they  been  employedi  or  ii 


e  the  hoi 


«  and  edifice) 


whose  hands  do  they  n 
belonging  kept  in  good  repair? 

18.  Item  —  Are  the  children  in  the  schools  belonging  to  the  dtan  aaJ 
chapter  diligently  taught  and  instructed  ?  Do  the  schoolmasttrs  catrcbiw 
the  scholars,  anil  instruct  them  otherwise  in  the  principles  of  religion;  ted 
are  the  houses,  lodgings,  and  buildings  belonging  to  the  said  tdtoot*  •( 
school,  duly  used  and  employed  according  to  the  intention  of  their  fooadtn? 

19.  Item  —  Are  the  chancels  of  the  churches  and  chapels  bcloogioj  t» 
the  dean  and  chapter,  and  the  other  members  of  your  Irady,  in  good  and 
sufficient  repair? 

20.  Item  —  Is  the  rola  of  preaching  enjoined  l>y  Archbisbop  Holgauia 
the  preheudaries  and  other  dignitaries  in  your  church,  still  in  uc*  ud  ak 
."Rrvance  ?  If  not,  how  has  the  arrangement  of  turns  of  preaichiDg  bMi 
altered?  And  in  what  way  will  the  esbting  practice  I 
existing  statute  3  &  4  Vict.  c.  113. 


Januart/  \&lh,  . 


.  1841. 


MfftMtd  b|rfc 

presided  fa|H| 


t       In  the  Sasoii  times  there  was  no  delegation  of  the  bisfaop'a  jn* 
to  the  several  officers  of  the  bishop's  courts;  forthebbhopspresldedta] 
son  iu  the  county  courts,  and  there  heard  eccl(»iastical  causes.  ( I ) 

But  subsequently  the  exerciseofthe  bishop's  power  was  sotnctlnmiLitiiipd 
by  ancient  compositions,  as  is  seen  in  the  two  ancient  eceleiiasiical  bodiMvf 
St.  Fuul's  and  Lichfield.  Where  the  compositions  are  eslanU  both  puilti 
are  equally  bound  to  observe  the  conditions  and  limitations  thereof.  BjT 
the  remissness  and  absence  of  the  bishops  of  Lichfield  from  thrirse«  iap^ 
to  Chester  and  then  to  Coventry,  the  deans  had  great  power  lodged  io  tkM 
RS  to  ecclesiastical  jurisdiction  there  :  after  long  contests,  the  matter  MS*. 
in  the  year  1 428,  to  a  composition,  by  which  the  bishops  were  to  «!■!  O^m 
but  once  in  seven  years,  and  the  chapter  had  jurisdictinn  OTer  tbtwe** 
peculiars.  So  in  the  church  of  Sarum,  the  dean  had  very  largp  jnrisditlMo; 
probably  therefore  ancient;  but  upon  contest  it  was  settled  by  cmnpanliM 
bctivcen  the  bishop  and  the  dean  and  chapter  in  the  year  1391 .     And  rtM* 

(1)   I  Stilling,  C«.2I2. 
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there  are  noconipojitioiis,  it  ilrpciidaupon  euntora,  wliicli  limiW  llie exercise,   ' 
allliough  it  CBiiTiut  deprive  the  bishop  of  hia  diucesan  right.  (1)  \ 

Several  lieQiis  and  cbapters  have  had  conferred  upon  them  an  ecclesias-  - 
f   tical  jurisdiction  in  sereral  neighbouring  parishes  and  deaneries;  and  they 
e  al^o  had  the  grant  of  a.  temporal  jurisdiction  over  several  manors. 


Dy  canon  60.,  for  the  ofhce  of  confirmation,  it  is  enjoined  <2),  thnt  the 
liishop  shall  perform  that  office  iti  hia  viaitaiicn  every  third  year;  and  if  in 
lljat  year,  by  reason  of  some  infirmity,  he  be  not  able  personally  to  Tisit, 
then  he  shall  not  o 

The  ancient  car 
mntirjua;  consuetudiiiis  ordo  servetur,  et  annuls  vicibus  ab  eciscono  dice-  '" 
eeses  vibitentur  (3) ; 
■uas  per  singulos 


e  may  conveniently, 
ar :  Decernimus,  ut 


e  the  next  year  after, 
law  of  visitation  was  once  a  ye 
ordo  servetur,  et  annuls  vicibus  ab  episcopo  dice- 
ind,  Episcopum  per  cunctaa  dicei;eses,  parDchiasr|ue 
los  ire  oportet.  (4')  3'he  same  was  the  law  of  the 
English  church.  In  the  Council  of  Clovcshoe,  anno  747>  Unusquisque 
episeopus  parochiam  suam  pertranseundo  et  circumeundo,  speeiilandoque, 
viaitare  non  prKsidcat  [cesHct]  (5);  and,  al\ervards,  anno  T^^?,  Unus* 
qniique  episcopus  parochiam  suam  omni  anno  semel  circunieat.(6) 

But  these  and  the  like  canons  apply  to  parochial  visitatioBs,  or  a,  personal 
▼isitatton  repairing  to  every  church  ;  as  appears,  not  only  from  the  assign- 
ment of  procurations,  (originally  in  provisions  and  afterward*  in  money,) 
for  (he  reception  of  the  biahop :  but  also  by  the  indulgence  which  the 
law  grants  in  speciid  caaes,  where  every  cliurch  cannot  be  conveniently 
repaired  to :  Et  si  commode  vel  absque  ditlicultate  accedere  od  unamquam- 
que  non  poterit,  de  pluribus  locis  ad  unum  congruum  clerlcos  et  laicos 
■tndeat  convocare,  ne  In  illis  visitatio  postponatur.  (7)  From  this  indul- 
gence, and  the  great  extent  of  dioceses  beyond  what  they  anciently  were, 
grew  the  custom  of  citing  clei^y  and  people  to  attend  visitations  at 
particular  places :  the  times  of  which  visitations,  as  they  are  now  usually 
fixed  about  Easter  and  Michaelmas,  hare  evidently  sprung  from  the 
two  yearly  synods  of  the  clei^y,  which  the  canons  of  the  churrli  required 
to  be  held  by  every  bishop  about  those  two  seasons,  to  consider  of  the 
Mate  of  the  church  and  religion  irithin  the  respective  dioceses:  an  end 
that  is  also  answered  by  the  presentmenLi  that  are  there  made  concerning 
the  manners  of  the  people,  as  they  used  to  be  made  to  the  bishop  at  his 
ristlation  of  every  particular  church.  But  as  to  parochial  visitation,  or  the 
iupection  into  the  fabrii^s,  mansions,  utensils,  and  ornaments  of  the  church, 
lliat  care  bos  been  long  devolved  upon  archdeacons;  who,  at  their  Brst 
institution  in  the  ancient  church,  were  only  to  attend  the  bishops  ut  ordi- 
nations and  other  public  services  in  the  cathedral;  but  being  afterwards 
occasionally  employed  by  them  in  the  exercise  of  jurisdiction,  not  only  Ihe 
work  of  parochial  visitaCioUi  but  also  the  holding  of  general  synods  or 


] 

!0. 
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(1)  Stilting.  Ca.  341.943. 


(S)   Spel.  V.I.  246. 

(fi)    Ibid.  993. 

(7)  Seit  Dwrct.  1.  3.  t.  SO.  e.  I 
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T»l<»«l: 


Inhibiiioi 


Canon  195. 
CoDTtnicnl 


visitations  when  the  bishop  did  not  visit,  came  by  degrees  10  b*  kna«k  »oi 
establislied  branches  of  the  archiiliaconal  oHicc,  as  such;  wliieb.  br  tUi 
means,  attained  to  the  dignity  of  ordinary,  instead  of  delegal«I  jamdictiiw. 

By  these  degrees  came  on  the  present  low  and  practice  of  iricniual  vi^ 
Rtions  by  bishops ;  so  as  the  bishop  is  not  only  not  obliged,  bjr  lav,  lo  vial 
annually,  but  (what  is  more)  is  restrained  from  it:  which  restmnt  btisf 
itself  unreasonable,  and  having  grown  merely  from  the  pro6u  which  atmd 
the  act  of  visiting,  is  thus  moderated  by  the  Reformatio  L«gnB(I): 
'■  Dicecesim  lotam  tertio  quoque  anno  visitet,  et  coDsuetas  gtrocarvtioKt  w- 
cipiat ;  ut  vero  aliis  tempuribus,  (juoties  visum  fuerit,  vlsitet,  propter  neiw 
casus  (|ui  incidere  possjnt,  ei  liberum  esto;  modo  suis  inipenais  id  bctiC 
et  nova  onera  slipendiorum  aut  procurationum  abeccle^iis  noo  extgaL** 

But  in  the  bishop's  triennial,  as  also  in  visitations  regal  and  mptropolilieA 
^ting  the  time  ^jj  inferior  jurisdictions,  respectively,  are  inhibited  from  exercising  iw»> 
diction  during  such  visitatiun ;  and,  in  the  time  of  Arclibtsbop  H'ineW}- 
aey  (2),  a  bishop  was  prosecuted,  for  exercising  juriBdiction,  before  ikr 
relaxation  of  the  inhibition;  and,  in  Archbishop  Tillotson'a  (3)  tinc^  • 
bishop  was  suspended  for  acting  after  the  inhibition.  And  even  anxta* 
begun  in  the  Court  of  the  inferior  ordinary,  whether  contentious  or  *olaB> 
lary,  before  the  visitation  of  the  superior,  are  to  be  carried  on  by  the 
authority  of  such  superior. 

However,  it  has  not  been  unusual,  especially  in  metropolitical  vi*itili<»>. 
to  indulge  the  bishops  and  inferior  courts,  in  whole  ur  in  part,  in  the  rstf 
cise  of  jurisdiction,  pending  the  visitation.  Thus  relaxations  wei»  gnaui 
pendente  visitatione,  by  Archbishop  Abbot  (4)  i  others  granted  m  Bidiailrf 
leave  or  commission  to  exercise  jurisdiction,  or  proceed  in  causes,  notvitk- 
slanding  the  visitation;  and  others,  a  leave  to  confer  ordeiib  MillB, 
grant  fiats  for  institution,  institute  or  correct,  while  the  inliibitioQ  odwnriv 
continued  unimpaired,  (5) 

After  the  relaxation  of  the  inhibition,  and  esjKcially  in  metrapoliticil 
visitations,  not  only  reservations  of  power  to  rectify  and  punish  the  po» 
perta  et  detecta  were  made,  but  also  special  commisauns  were  iwned  br 
that  object.  (6) 

By  canon  12j.  "  all  chancellors,  commissaries,  archdeacons,  offlaah 
and  all  other,  exercising  ecclesiastical  jurisdiction,  shall  appoint  nicb  ■■(* 
places  for  the  keeping  of  their  courts  by  the  assignment  or  approbatiMo' 
the  bishop  of  the  diocese,  as  shall  be  convenient  for  enterlainincnt  of  thtv 
that  are  to  make  their  appearance  there,  and  most  indifferent  for  Iker 
travel;  and  likewise  they  shall  keep  and  end  their  courts  in  such  canvniMI 
lime,  as  every  man  may  return  homewards  in  as  due  season  u  may  btk* 


7-  AitcHiDi AGONAL  Visitations. 
^""^-  Stat  4  &  5  Vict.  c.  S9.  «.  2S.,  after  reciting   stat.  5*6  GaL  ♦.  t ». 

!lft5Vici.  Btat.6&  7  Gul.4.  c.67.,andstat,  2&  3  Vict  c.  5S,.  enacts  that  aflf  bi*«p 


k 


(I)  M.  (.). 
(a)  151.  (.). 

(3>  199.  (m). 

(4)   1  At*.  ZH.  (■),  290,  (b). 

(s)    Arund.   407.  (Ii).     a    Cl.l 


Grind.9l,9S.  I  Whitff.  «».  T<ik  |tl 
(a).  UuiL  167.  (i>  Hora.  Wnt  n.  (H 
(6)  Gcatr.  8.  (■).  Aiwd.  lA  fy 
•)<IT.  (b).  9  Ibid  »3.  (tuS).  CHM.HL 
(a),  a  Cfaicti.  383.  (b).  S  JUh  tM.  (>> 
LauJ.  223.  (a). 
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or  arrhdcacon  may  bolil  visitations  of  the  clergy  within  the  liiniU  of  his  ' 
diocese  or  archduucuiiry,  atiil  may  al  such  visitations  admit  churchwardens, 
Kceive  preset)  tmeiita,  anil  do  ali  other  acts,  matters,  and  things  by  custom 
■ppertaining  to  the  visitations  of  bishops  and  archdeacons  in  the  plac 
Assigned  to  their  respective  jurisdiction  and  authority,  under  or  by  virtue 
of  the  provisions  of  the  first  or  secondly  recited  act;  and  that  any  bishop 
nay  consecrale  any  new  church  or  chapel,  or  any  new  burial  ground  within 
bis  diocese. 

Longlon  :  ■■  The  archdeacons  in  their  visitation  shall  see  that  the  offices   i 
or  the  church  be  duly  administered  ;  and  shall  ta^e  an  account  in  writing  (1)  ' 
of  all  the  ornaments  and  utensils  {1)  of  the  churches,  and  also  of  the  vcst- 
I    ments  and  books ;  which  they  shall  cause  to  be  presented  before  them  every   ' 
year  (3)  for  their  inspection,  that  they  may  see  (t)  what  have  been  added, 
or  what  have  been  lost."  (5) 

Oiho :  "Concerning  archdeacons  we  do  ordain,  that  they  visit  the 
churches  protitably  and  faithfully,  by  inquiring  of  the  sacred  vessels  and 
vestments,  and  how  the  service  is 'perform  ed,  and  generally  of  temporals 
sod  spirituals ;  and  what  tliey  shall  find  to  want  correction,  that  they  correct 
diligently.  And  when  they  visiti  correct,  or  punish  crimes,  they  shall  not 
presume  to  take  any  thing  of  any  one  (save  only  moderate  procurations), 
nor  to  give  sentence  against  any  persons  unjustly,  whereby  to  extort  money 
from  them.  For  whereas  these  and  such  like  things  do  savour  of  simony, 
we  decree,  that  they  who  do  such  things  shall  be  compelled  by  the  bishop 
to  lay  out  twice  aa  much  for  pious  uses ;  saving,  nevertheless,  other  ci 
punishment  against  ihem.  And  they  shall  endeavour  frerjuently  to  be 
present  at  the  chapters  (6)  in  every  deanery,  and  therein  instruct  the  clergy 
(amongst  other  things)  to  live  well,  and  to  have  a  sound  knowledge  and 
understanding  in  performing  the  divine  oflices."  (7) 

Reynolds  :  "  We  enjoin  the  archdeacons  and  their  ofScials  (S),  that  in 
tile  visitation  of  churches  they  have  a  diligent  regard  to  the  fabric  of  the 
church,  and  especially  of  the  chancel,  to  sec  i  f  they  want  repair ;  and  if  they 
find  any  defects  of  that  kind,  they  shall  limit  a  certain  time  under  a  penalty 
within  which  they  shall  be  repaired.  Also,  they  shall  inquire  by  themselves, 
or  their  officials,  in  the  parishes  where  they  visit,  if  there  be  aught  in  things 
or  persons  which  wanteth  to  be  corrected ;  and  if  they  shall  find  any  such, 
Ihey  shall  correct  the  same,  either  then  or  in  the  next  chapter."  (9) 

Stratford  :  "  Forasmuch  as  archdeacons  and  other  ordinaries  in  their 
visitations,  finding  defects   as  well  in  the  churches  as  in  the  ornaments 


(0  - 


I  have  ttic  ume  indentnl  i  one 
I  lo  remain  silh  the  uchdcacoii,  and  tiie 
a  witb  the  piriahionen.  Ljrndwooi], 
I*.  ConK.  Aug.  50> 

S)    tAnuOi .—  Tlut  \t,  which  are  fil  iir 
Easarj  fiir  me  ;  and  by  thHcaro  under- 
ill  all  the  rcucliofllie  cliurch  af  every 
J.     Ibid. 
31   Beoy  yeur  ;— Tliat  ia,  every  yeai 


I  ahall  ti 


Ibid. 


TW  thrt  may  ■«■■  —  Therefore  the 
leon  ouglil  lo  go  to  (he  place  in  pei^ 
I  viiit,  anil  not  to  HDd  any  other ; 
if  he  do.  he  nhall  not  bate  the  procu- 
(duc  upon  tb«  aeeoual  of  niiting) 


■hall  (end  ahull  receive  pro 
ielf  ami  h'n  allcndanis  in  t 

(5)  Ihid. 

(6)  CAa/itcri .  — That  u 
Alhon,  5*. 

(T>   Ibid.  59. 

(S)    Ibid.  Si. 

(9)  And  thiir  afficiaU  .  —-  tl  seel 
iDliniat«l,  thai  the  arcbdeacon's 
may  visit:  which  ii  not  true^at  least  in 
hi*  oirn  right ;  yel  be  may  da  thia  in  tha 
right  of  the  arehdeaeon,  irhai  tbe  archdea- 
con himielf  i«  hindcml.  Lyndvood,  Pro*. 
Carut  Ang.  23. 


Canon  66. 
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(hereof,  and  tlje  fences  of  tlie  churcliyard,  and  id  Ibe  houses  of  ibe  Lucuib- 
bents,  <Jo  cumuiaud  ttieiu  to  be  repaired  uuder  pecuamry  penalties,  anil  fmm 

-  those  that  obey  not,  du  extort  the  said  penalties  by  censures,  vh«re«ilh  1^ 
said  defects  ought  to  be  rcpa.ired,  and  thereby  euricli  their  own  pune*  to 
the  damage  of  the  poor  people:  therefore,  that  there  may  be  no  u 
of  complaint  against  the  archdeacons  and  other  ordinaries  and  tbcir  n 
tcrs,  by  reason  ofsach  penal  exactions,  and  that  it  becometli  not  e 
tieol  persons  to  gape  allter,  or  enrich  tliemselves  n-ith  dishonest  and  penal 
acquisitions,  we  do  ordain,  that  such  penalties,  «o  often  as  they  shall  be 
csactcd,  shall  be  converted  to  the  use  of  such  repairs,  under  paiti  of  siiqwft* 
sion  ab  officio,  which  they  shall  ipso  facto  incur  until  they  shall  efiectnally 
assign  what  was  so  received  to  the  reparation  of  the  said  defect*."  (1) 
Canon  H6.  "  Every  dean,  dean   and  chapter,  archdeacon,  &nd  others 

'  which  have  authority  to  hold  ecclesiastical  vbitations  by  compoutioB, 
law,  or  prescription,  i'hall  survey  the  chui'ches  of  his  or  Ibeir  jnrisdietua 

!■  once  in  every  three  years  in  bis  own  person,  or  cause  the  same  to  be  4ow; 
and  shall  from  time  to  lime,  within  the'said  three  years,  certify  the  U^ 
eommiasiuners  for  causes  eccl«siastical,  every  year,  of  such  defwls  in  any  lb« 
said  churchcH,  as  he  or  they  do  find  to  remain  unrepaired,  and  the  name*  and 
surnames  of  the  parties  faulty  tlicrein.  Upon  which  certificate,  we  Aenn 
that  the  said  high  commissioners  will  ex  officio  mero  send  for  such  p4niMi 
and  compel  them  to  obey  the  just  and  lawful  decrees  of  sucb  i  rcliwiw 
tical  ordinaries,  making  such  certificates."  (2) 

In  the  year  162G,  Mr.  Huntley,  rector  of  Stourmouth.  was  reqoircdbj 
Dr.  Kingsley,  archdeacon  of  Canterbury,  to  preach  a  vbitalion  ktbos, 
which  he  refused ;  and  being  cited  before  the  High  Commissioueni  it  *w 
urged  that  he  was  bound  to  Uie  performance  of  that  ofRce  in  pursoMKC  «f 
the  archdeacon's  mandate,  by  virtue  of  his  oath  of  canonical  Dbedienee.  H( 
answered  that  he  was  not  a  licensed  preacher  according  to  the  mMVof 
1603,  and  especially  that  he  was  not  bound  thereunto  by  liis  Mid  oMk 
which  implied  only  an  obedience  according  to  the  canon  law,  as  it  E*  li 
force  in  this  realm  ;  and  that  there  is  no  canon,  foreign  or  domestic^  wbici 
required  him  to  do  this ;  but,  on  the  contrary,  that  the  ancient  canon  ht 
enjoined  the  visitor  himself  to  preach  at  his  own  visitation.  But  the  C«oH 
admonished  him  to  comply  ;  and,  on  his  refusal,  fined  him  500^  and  » 
pmoned  him  till  he  should  pay  the  same,  and  also  make  lubmisnoa ;  ui 
afterwards  degraded  and  deprived  him.  (S) 

But  this,  perhaps,  may  be  one  instance,  amongst  others,  chained  ■|,ilnit 
that  Court  whiUt  it  subsisted,  of  carrying  matters  with  a  pretty  high  huL 
And  Dr.  Aylitfe  remarks,  from  the  Sixth  Dook  of  the  DecrrtnK  ttat 
amongst  the  orders  to  be  observed  by  archbishops,  bishops,  and  olben  ti 
Iheir  visitations,  the  first  is,  tljat  they  ought  to  pri^ch  the  word  of  God,  bj 
giving  the  congregation  a  sermon.  (4) 

Nevertheless,  it  is  presumed,  very  few  clergymen  would  refttae  l«  £^ 
charge  the  ofTtces  of  their  fuaclion  on  the  like  occasion,  at  tbe  rcqnot  « 
intimation  of  their  superior.  


(I)  Lyndwood,  Pr».  ConM.  Anj.  53. 
('J)  Since  Ibe  mailing  orthesfuuiDD*,  tlm 

Ili^h  CDmmlsiian    C.iurl  wu  abullbhixl  bj 
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Canon  13".  "  Forasmucii  as  the  chief  anil  principal  cause  and  use  of  visi- 
Utioii  is,  that  the  bishop,  archdeacon,  or  other  assigned  to  visit,  may  get 
■oiue  knowledge  of  the  state,  sufficiency,  and  ability  of  the  clergy,  and  other 
persons  whom  they  are  to  vi&it,  we  think  it  convenient,  that  every  parson, 
vicar,  curate,  schoolmaster,  or  other  person  licensed  whosoever,  do  at  the 
bishop's  first  visitation,  or  at  the  next  visitation  after  his  admission,  show 
and  exhibit  unto  him  his  letters  of  orders,  institution,  and  induction,  and  all 
other  his  dlBpensations,  licences,  or  facuUiea  whatsoever,  to  be  by  the  said 
bishop  either  allonred  (I)  or  (if  there  be  just  cause)  disallowed  and  re- 
jected :  and  being  by  him  approved,  to  be,  (as  the  custom  is)  signed  by  the 
r^istrar ;  and  that  the  whole  fees  (2)  accustomed  to  be  paid  in  the  visita- 
tions in  respect  of  the  premises,  be  paid  only  once  in  the  whole  time  of 
every  bishop,  and  afterwards  but  half  of  [he  said  accustomed  fees  (3)  in 
every  other  visitation,  during  the  said  bishop's  continuance." 

Edmund :  "  There  shall  be  in  every  deanery  (4)  two  or  three  men,  having 
God  before  their  ejes,  who  shall,  at  the  command  of  the  archbishop  or  his 
official,  present  unto  them  the  public  excesses  (5)  of  prelates  and  other 
,    ^erks."  (6) 

As  to  the  churchwardens'  duty  in  this  particular,  although  they  have  for 
many  hundred  years  been  a  body  corporate  to  take  care  of  the  goods, 
repairs,  and  ornaments  of  the  church,  as  appears  by  the  ancient  register  of 
writs,  yet  this  work  of  presenting  has  been  devolved  on  them  and  their 
lasistants  by  canons  and  constitutions  of  a  more  modern  date.  Anciently, 
tlie  way  was  to  seleet  a  certain  number,  at  the  discretion  of  the  ordinary,  to 
give  information  upon  oath,  concerning  the  manners  of  the  people;  which 
number,  the  rule  of  the  canon  law  upon  this  head  evidently  supposes  lo 
have  been  selected,  while  the  synod  was  sitting,  and  the  people,  as  well  u 
clergy,  in  attendance  there.  Episcopus  in  synodo  residens,  post  cungruam 
allocutionem,  septum  ex  plebe  ipsiusparochite,  vel  eo  araplius,  prout  viderit 
expedire,  maturiorcs,  buuestiores,  altiue  veraciores  viros,  in  medium  debet 
evocarc.  But  in  process  of  time  this  method  was  changed,  and  it  was 
directed  in  the  citation  that  four,  sis,  or  eight,  according  to  the  proportion 


Tlio  whole  fcM 


(1)    nb  fy(A>  md  bl,hop  allowed:  — 

None  but  the  bubDt^  or  oilier  permn  eiet- 

going  from  ooe  diocne  to  ■nother,  and  en- 

tered in  the  iiuitticula  of  tlic  archdeacon. 

from  bim,  hate  •  right,  de  jure  cummuDi, 

lo  nquire  tboe  eihiLiiii  a(  Lhe  clurgy  ;  Dor 

doa  the  aoiicliiig  pan  of  Ihis  cancm  contej 

culari.  c&mjomiatia  noil  el  cogniti  ainC     Et 

•ic  n»1C<  ficiunt,  qui  ia  tingulii  viaitationi- 

h  i>  not  likely  th.t  «iy  biihop  .hould  g.-.t 

hic  patoL- 

(4)   /amryilHiiinT.— That  it,  inevcTf 

bate  iNien  gnmtcd  iij  hioualC  or  bii  prtdo. 

rural  di^anerj.      Ibid. 

town.      Cibwn'i  Codei.  959. 

(5)   fW/;c«c<«t..—  -ni«  11.  notorious 

(S)   (fllafc/™.— lotlieregini7DfArch. 

whereof  Ibere  it  great  and  public  ia&my; 

biabop  tilcpe  thne  is  ■  wquetlnUion  of  the 

and  thi*.  alihough  Ibe  saina  be  not  upon 

bsncfins  of  divr»  clersjinen  nfuunii   la 

oaihj   but  iTtuehi'ieeaRsihallnolbe  nolo. 

make  du.  cthibif  in  •  lUiuiion.     Ibid. 

\5*S. 

uulo*  ibere  be  proof  upon  oUh.      Lynd- 

<9)  JmlaftavanU  b-l  fudf  tf  tU  nid 

wood,  I'rov.  l>in«t.  Ana,  327. 

(6)   Ibid. 

Ai«.SS5.)ipakingafibelctlcnororiIcn(, 
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uco-  of  llip  districf,  .'■Iiould  appear  (together  with  the  clergj)  to  ropretrat  li»f 
people,  and  to  be  the  tester  synodales. 

But  all  this  while  we  find  nothing  of  churchwardens  presenting:  bm  iW 

style  of  the  books  is,  "  Parochiani  dicuni,"  "  Laici  dicunt,"  snd  tbe  Bkf. 
until  a  little  bcrore  the  Keromtalion,  when  tbe  churcbwardcfiB  Im^U  <■ 
present,  cither  by  tbemselveii,  or  else  with  two,  three,  or  more  **  ptniclriMit 
fide  digni,"  joined  with  them.  And  this  last  is  evidently  the  origni  of  that 
ofGce  which  our  canons  call  tbe  office  of  side-men  or  assistants.  (I) 

III  the  beginning  of  tlie  reign  of  King  James  the  Finl,  a  commiasarT  had 
cited  many  persons  of  several  parishes  to  appear  before  him  at  hb  vtritatiM; 
and  because  they  did  not  appear,  they  were  excommunicated.  Itut  •  jwa- 
hibition  was  granted,  because  the  ordinary  had  not  power  to  cite  ottj  'ata 
that  court,  except  the  churchwardens  and  side-men.  (2) 

113.  But  by  canon  113.  "  because  it  often  conieth  to  pass,  that  cbarcbw^ 

"  ""y  dens,  side-men,  questmen,  and  such  other  persons  of  the  laity  as  are  to  take 
care  for  the  suppressing  of  sin  and  wickedness,  as  much  as  in  them  lirtb.  by 
admonition,  reprehension,  and  denunciation  to  their  ordinaries,  do  fortitar 
to  discharge  their  duties  therein,  cither  through  fear  of  their  superiors,  or 
through  negligence,  more  than  were  fit,  the  licentiousness  of  these  timet 
considered ;  we  do  orduin,  that  hereafter  every  parson  and  viear,  or,  in  tk 
lawful  absence  of  any  parson  or  vicar,  then  their  curates  aod  substitaM 
may  join  in  every  presentment  with  the  said  churchwardens,  side-i&eii|  tat 
tlie  rest  above-mentioned,  at  the  times  hereafter  limited,  if  they,  the  Mid 
churchwardens  and  the  rest,  will  present  such  enormities  as  nrv  appaiMil  b 
the  parish  ;  or  if  they  will  not,  then  every  such  parson  and  vicar,  or  id  tfcor 
absence  as  aforesaid,  their  curates,  may  themselves  present  to  their  unli- 
naries  at  such  times,  and  when  else  they  think  it  meet,  all  such  crimes  m 
they  have  in  charge,  or  otherwise,  as  by  them  (being  the  peraon*  tW 
should  have  the  chief  care  for  the  suppressing  of  sin  and  impiety  in  tJwif 
parishes)  shall  be  thought  to  require  due  reformat  on :  provided  >lwiy», 
that  if  any  man  confess  his  secret  and  hidden  sins  to  the  minister,  for  tbe 
unburdening  of  his  conscience,  and  to  receive  spiritual  consolation  and  mr 
of  mind  from  him,  we  do  not  any  way  bind  the  said  minister  by  Iht*  o«r 
constitution,  but  do  strailly  charge  and  admonish  him,  that  he  do  not  iL 
any  time  reveal  and  make  known  to  any  person  whatsoever  any  crime  or 
offence  so  committed  to  his  trust  and  secrecy,  (except  they  be  such  criairs 
as,  by  the  laws  of  this  realm,  his  own  life  may  be  called  into  qucstioa  ht 
concealing  the  same)  under  pain  of  irregularity.'' 

iG.  And  by  canon  116.  it  shall  be  lawful  "for  any  godly  disposed  perHii,or 

for  any  ecclesiastical  judge,  upon  knowledge  or  notice  given  unto  him  or 
them,  of  any  enormous  crime  within  his  jurisdiction,  to  move  the  minists, 
churchwardens  or  side-men,  as  they  lender  the  glory  of  God  and  rtfbnna- 
tioo  of  sin,  to  present  the  same,  if  they  shall  find  sufficient  cause  to  indatc 
them  thereunto,  that  it  may  be  in  due  time  punished  and  pttomrA; 
provided  that  for  these  voluntary  presentments  there  be  no  fee  reqsirTd 
or  taken  of  tliem." 

Mile  Boniface :  "  We  do  decree,  that  laymen,  when  inquiry  shall  be  made  I7 

"■-  (be  prelates  and  judges  ecclesiastical  for  correcting  the  sins  and  ««■«  of 
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those  tliat  are  witliio  their  jurisdiction,  thall  be  compelled  (ifncud  be)  tu    ' 
take  an  oath  to  speak  the  truth."  ( 1 )  , 

And  lliut  ordinaries  are  empowered  by  the  lawa  of  the  church  to  require  - 
an  oath  of  the  testes  synodales,  appears  not  only  from  this  constitution,  but 
ftlso  from  the  bod;  of  the  canon  lair.  And  the  same  practice  of  administer' 
iog  an  oath  appeare  in  the  ecclesiastical  records  of  our  own  churcb,  where 
it  is  often  entered  tiiat  the  presenters  ivere  onerati  in  conscientiis  to  dis- 
cover nliatever  they  knew  to  want  amendment  in  rebus  et  peraonis.  (2) 

Oaths,  on  taking  the  office  of  churchwarden,  are  abolished,  and  a  declar- 
ation substituted  in  their  stead.  (S) 

Canon  119.  ■'  For  the  avoiding  of  such  inconveniences  as  heretofore  have    i 
happened,  by  the  hasty  making  of  bills  of  prcseiituienia  upon  the  days  uf  ' 
visitation  and  synods,  it  is  ordered,  that  always  hereafter  every  chancellor,   ■ 
archdeacon,  commissary,  and  ofticial,  and  every  other  person  having  eccle-   ' 
liasticol  jurisdiction,  at  the  ordinary  lime    when  the   churchwardens  are 
•worn,  and  the  archbishop  and  bishops  when  he  or  they  do  summon  their 
riftitation,  shall  deliver  or  cause   to  be   delivered  to  the  churchwardens, 
quest -men,  and  side-men  of  every  parish,  or  to  some  of  them,  such  books  of 
articles  as  they  or  any  of  them,  shall  require  (lor  the  year  following),  the 
■aid  churchwardens,  queet-men,  and  side-men  to  ground  their  presentments 
upon,  at  such  times  as  they  are  to  exhibit  tliem.     In  which  book  shall  be 
contained  the  form  of  the  oath,  which  must  be  taken  immediately  before 
every  such  presentment ;  to  the  intent  that,  having  beforehand  time  sufR- 
dent,  not  only  lo  peruse  and  consider  what  their  said  oath  shall  be,  but 
the  articles  also  whereupon  thej  are  to  ground  their  presentments,  they 
may  frame  them  at  home  (4),  both  advi 
their  own  consciences  (after  they  are  swi 

In  consequence  of  disputes  concerning  liic  articles  of  Inquiry,  the  con- 
vocation unsuccessrully  attempted  to  frame  one  general  body  of  articles  for 
visitations.  (5) 

Canon  115.  "Whereas  for  the  reformation  of  criminous  perrons  and 
diaorders  in  every  parish,  the  churchwardens,  quest-men,  side-men,  and  such 
other  church  officers  are  sworn,  and  the  minister  charged  to  present  as  well 
the  crimes  and  disorders  committed  by  the  said  criminous  persons,  as  also 
tbe  common  fame  which  is  spread  abroad  of  them,  whereby  they  are  often 
maligned  and  sometimes  troubled  by  the  siiid  dclinquentts  or  their  friends; 
we  do  admonish  and  e)>hort  all  judges,  both  ecclesiastical  and  icmporaL  as 
they  regard  and  reverence  ihe  fearful  judgment-seat  of  the  highest  judge, 
that  they  admit  not  in  any  of  their  courts  any  complaint,  plea,  suit,  or 
■uil#,  against  any  such  churchwardens,  quest- 
officers,  for  making  any  such  presentments,  nor  against  any  minister  for  any 
pre«entments  that  he  shall  make;  all  the  said  presentments  tending  tu  the 

(I)  I.yndwood,  Ptoi.  ConiL  Ang.  109. 
(a(  Gil»nii"i  Coilii,  960. 

(3)  Sin.5  Ao  Gul.  4.  t.  es.  «.9. 

(4)  Frami  Ikam  al  hamt : — By  nn  entr; 
h)  onv  of  ciur  record*  about  3  or  400  yun 
•go.lheaneicnl  wiyafnukingliieHntnicnt) 
•mn»  lo  b*te  be«a  the  oTitiniirf 'i  enmina- 
Uon  of  the  tyoodol  «ilncaM,and  Ihu  takinit 
ItMiI  delcctioU  uid  ))teuiltiiienlB  by  woid 


I 


edly  and  Iruly,  to  the  disuharge  c 
rn)  as  becometh  honest  and  godly 
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ABrmniMo-        ri'slraiiit   of  stiameless   impiety;    and   CotisiHering  that   the   ruin    both  i>t 
Tioxt.  ciiarlty  and  government  do  presume,  that  tLey  did  notliing  therejn  otvuhtt, 

but  for  the  discharge  of  their  conscieaces." 

But  there  is  more  danger  now  tlisn  vhen  these  canons  woe  wadt  of 
actions  being  brought  against  churchwardens  fur  presenting  npoN  rnwinn 
fame,  because  the  person  accused  in  tho^e  days  was  requii«d  to  SMVcr 
upon  oath  to  the  charge  laid  against  him,  and  to  bring  bis  t»)ui)ii»^Uen: 
but  the  oath  ex  oflicio  being  now  abolished,  it  does  not  »tm  tatt  u 
present  any  person  upon  common  fume  only  without  proof. 

And  even  when  the  oath  of  purgation  was  in  force,  Mr.  CJwle  g«w  > 

caution  that  all,  both  churchi^ardeos  and  others,  should  take  cue  bow  tbe; 

ncciised  or  presented  any  person  for  any  crime  or  fame  thereof,  wdcwthcf 

could  prove  either  the  crime,  or  that  the  famelhereof  arose  from  jiut  eunn 

and  strong  presumptions.     Therefore,  although  the  fame  or  mmoar  of  Mf 

crime  has  been  spread  amongst  many  and  good  men,  yet  if  it  had  its  begtmiaj 

from  enemiFs  or  evil-minded  persons,  or  (as  is  often  the  owe)  frots  ll» 

sole  accusation  of  a  woman  confessing  her  own  turpitude,  ibe  pmentmeBtar 

accusation  in  such  case  ought  not  to  be  general,  but  particular,  that  b,  Atl 

such  a  lame  or  rather  rumour  was  spread  by  such  persons,  or  by  the  UM- 

sation  or  confession  of  such  woman  in  childbirth,  confessing  her  ova  Imw- 

nesf,;  and  then,  if  the  person  accused  proceed  against  the  accuser  in  ■  f  imi 

of  defamation,  he  shall  fail  in  his  suit  if  proof  be  made  that  there  «■•  sacfa 

a  fiime  or  rumour  as  was  set  Torth  in  the  preeenlment.  ( 1 ) 

Priwnimeni^         It  ig  not  enough  to  present  that  such  a  one  halh  committed  romlealiai, 

to  be  maJa'""  *""  ""^  ''''^'  ^"'  ""^  person  ought  to  be  named  with  whom  he  commiunl  Ar 

offence,  with  an  allegation  that  there  is  a  public  fame  thereof;  ottwrafan 

upon  such  a  general  and  uncertain  presentment,  ihe  person  accoMti  onM 

know  how  to  mate  his  defence,  and  there  may  be  cause  of  appeaL(S) 

Caaon  iin.  Canon  116.  "  No  churchwardens,  quest-men,  or  side-men  of  any  pnU 

*^"«''"'""'""  shall  be  enforced  to  exhibit  their  presentments  to  any  having  ecclnintial 

prnvni  oftiticr    jurisdiction,  above  once  in  every  year  where  it  halh  been  no  onener  aui, 

thiln  iwii-e  B       nor  above  twice  in  any  diocese  whatsoever,  except  it  be  at  the  bishop's  vi- 

*"''  sitation  ". . ."  provided  always  that,  as  good  occasion  shall  require,  it  aliall  ht 

lawful  for  every  minister,  churchwarden,  and  side-man  to  present  tfOeaim 

as  often  as  they  shall  think  meet,". . ."  and  for  these  voluntary  prawatarab 

no  fee  shall  be  taken." 

CsniHi  I  IT.  Canon  117-  "  No  churchwardens,  tguest-men,  or  side-men  shall  be  nM 

*^'"''il"''™*  *"■  '^'^'''  *•"*  ""'■*'  "'  ""^  *"''  ''""^  °'  *'™"  l^fore  limited,  to  appear  befcw 

innibled  for        any  ecclesiastical  judge  whatsoever,  for  refusing  at  other  limeft  t 

DM  prewiting     Qny  faults  committed  in  their  pariohes,  and  punishable  by  i 

iwie/Ii  jew        '''**■    Neither  shall  they,  nor  any  of  them,  after  their  prescntmenti  « 

at  any  of  those  times,  be  any  further  troubled  for  the  i 

manifest  and  evident  proof  it  may  appear,  that  they  did  then  a 

wittingly  omit  t6  present  some  such  public  crime  or  crimes  as  they  kiw*  b» 

be  committed,  or  could  not  be  ignorant  that  there  was  then  a  pubCe^aw 

of  them,  or  unless  there  be  very  just  cause  to  call  tliem  for  the  cxplaailis' 

of  their  former  presentments.     In  which  rase  of  wilful  nmisiilon,  tbeiroiA- 

naries  shall  proceed  against  them  in  such  sort,  as  in  causes  of  vilfal  pr^v? 

in  a  court  ecclefiiastical  it  is  already  bj  law  provided." 

(I)  I  Oughlon,  E;>G.  (S)  lbi(L93 
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Canon  118.  "  The  office  of  all  churchwardens  aod  sidc-mcu  shall  be  re- 
puted ever  hereafter  to  continue  until  the  new  cliurcbwarJens  that  itliall 
succeetJ  them  be  svorn,  which  shall  be  the  first  week  after  Easter, 
week  fullowing,  according  to  tlio  direction  of  the  ordinary.    Which  time  so 
«{ipoiDtcd  shall  always  be  one  of  the  two  times  in  every  year,  when  the 
ininbtcr  and  churchwardens  and  side-men  of  every  parish  shall  exhibit  to 
tiieir  several  ordinaries  the  presentments  of  such  enomiitieB  as  have  hap-  f^^^.  ,|,|.  n„,"t_ 
pened  in  their  parishes  since  their  last  presentments.     And  this  duty  they  aivi 
■hall  perform  before  the  newly  chosen  churchwardens  and  side-men  be  sworn, 
Bnd  shall  not  be  suffered  to  pass   over  the  said  presentments  to  those  thut 
Kre  nenty  come  into  office,  and  are  by  intendment  ignorant  of  such  crimes : 
under  pain  of  those  censures  which  are  appointed  for  the  reformation  of 
■uch  dalliers  and  dispensers  with  their  own  consciences  and  oaths." 

Canon  116.  For  the  "presentments  of  every  parish  church  or  chapel.  Cm 
the  registrar  of  any  court,  where  they  are  to  be  exhibited,  shall  not  receive  ■  ""  ''"'  '■""B 
in  oue  year  above  \d. ;  under  pain,  for  every  offence  therein,  of  suspension  meDt*. 
from  the  execution  uf  his  office  for  the  space  of  a  month,  tolics  quoties." 

Besides  being  proceeded  against  by  the  censures  of  the  church,  it  is  Cmon  se. 
enjoined  by  canon  26.,  that  no  minister  shall  in  onywisc  admit  to  the  prtwiumg' 
receiving  of  the  holy  communion  "  any  cliurchwarden  or  side-men  who, 
luving  taken  their  oaths  to  present  to  tlieir  ordinaries  all  such  public 
offences  as  they  are  particularly  charged  to  inquire  of  in  their  several 
parishes,  shall  (notwithstanding  their  said  oaths,  and  that  their  faithful  dii^. 
char|;e  of  them  is  the  chief  means  whereby  public  sins  and  offences  may  be 
Kformed  and  punished)  wittingly  and  willingly,  desperately  and  irri^li- 
giously,  incur  the  horrible  crime  of  peijury,  either  in  neglecting  or  in 
refusing  to  present  such  of  the  said  enormities  and  public  offences,  as  they 
know  themselves  to  be  committed  in  their  said  parishes,  or  are  notoriously 
offensive  to  the  congregation  there,  although  they  be  urged  by  some  of 
their  neighbours,  or  by  their  minister,  or  by  their  ordinary  himself,  to  dis- 
ehai^  their  consciences  by  presenting  of  tb«ra,  and  not  to  incur  su  duspe- 
raldy  the  said  horrible  ixn  of  perjury." 

In  Sr&s/'t  raw  (I)  a  prohibition   was  prayed    by  a  cliurchwarden  to  Arcl»!«icim 

the  Archdeacon  of  Exeter,  because  he  proceeded  to  excommunicate  him  """"<■' ih 

t>1viiitkrc  <Liri 
for  having  refused,  after  admonition,  to  present  a  notorious  delinquent,   timrvh- 

And  a  prohibition  was  granted:  because  archdeacons  cannot  direct  church-  wmhImii  lo 
wardens  In  present  at  their  pleasure;  but  if  one  churchwarden  refuse  to  P"^^'"^ 
prpwnt,  he  may  be  presented  by  his  successor- 
Canon  121.  *'  In  places  where  the  bishop  and  archdeacon  do  by  pre-   CrtDon  I9t. 
fcription  or  composition  visit  at  several  times  in  one  and  the  same  year,    ^'"'"t"'!* 
lest  for  one  and  the  self-same  fault  any  of  his  m^esty's  subjects  should  be  „,r„[  ^^''^^ 
challenged   and  molested    in   divers  ecclesinstical  courts,    we   order  and  unv  crimv. 
appoint  that  every  archdeacon  or  his  official,  within  one  month  after  the 
visitation  ended  that  year  and  the  presentments  received,  shall  certify  under 
his  band  and  seal,  to  the  bishop  or  his  chancellor,  the  names  ond  crimes  o_f 
■II  snch  OS  arc  delected  and  presented  in  hia  said  visitation,  to  the  end  the 
chancelliir  shall  thenceforth  forbear  to  convent  any  pcreon  for  any  crime  or 
cauie  BO  detected  or  presented  to  the  archdeacon.     And  the  chancellor, 
within  the  like  time  after  tlie  bishop's  visitation  ended,  and  pretenlmenta 

(1)  Frotm,  S08. 
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Abcuiducu-  received,  sliall  under  liid  hand  and  seal  signify  to  the  arclideMOB,  nr  Im 
official,  the  names  and  crimes  of  all  such  persons  which  shaJI  be  drtvefaJ 
or  presented  unto  him  in  that  visitation,  to  the  same  intent  as  i*  aforaMiX 
And  if  these  officers  shall  not  certify  each  other,  as  is  here  piescribcd,  or 
after  such  certificate  shall  intermeddle  with  the  crimes  or  persons  drlccird 
and  presented  in  each  other's  visitation,  then  every  of  (hem  so  oAtidia| 
shall  be  suspended  from  all  exercise  of  bis  jurisdiction  by  the  bisltop  of  iW 
diocese,  until  he  shall  repay  the  costs  and  expenses  which  iJie  parte 
grieved  have  been  at  by  that  vexation." 

Churthwu-d-  Crimes  clear  and  notorious,  whether  they   be  immoralities  in  petmi^ 

-1  lupport  2^  lewdness,  swearing,  drunkenness,  and  such  like ;  or  defects  in  places,  u 
the  want  of  repairs,  or  of  utenMis  in  churches,  churchyards  and  panonagi 
houses;  are  not  only  in  their  nature  merely  spiritual  and  ccclesiasiicst,  1m 
in  the  chief  heads  thereof  (aa  fornication,  adultery,  and  the  rrpairiBg  of 
churches  and  churchyards),  by  the  statute  of  Circumspecte  agatis(  1 3  Ed>,  1. 1 
not  liable  to  prohibition.  And  therefore,  if  offenders,  being  prrsmtoL 
escape  unpunished,  it  must  be  owing  either  to  the  want  of  proof,  or  lalJw 
w.ni  or  prosecution.  (I) 

As  to  legal  proof,  in  case  tLe  parly  presented  denies  the  fact  to  be  imp, 
the  making  good  the  truth  of  the  presentment,  that  is,  the  fumishiag  the 
Court  with  all  proper  evidences  of  it,  undoubtedly  resta  upon  the  pmoa 
presenting.  And  as  the  Spiritual  Court  in  such  cases  is  entitled  by  law  hi 
call  upon  churchwardens  to  support  their  presentment*,  so  arc  church- 
wardens obliged  not  only  by  law  (Dr.  Gibson  says)(2),  but  alM)  ui  aw- 
science,  to  see  the  presentment  etfeetually  supported ;  because  to  deny  iW 
Court  those  evidences  which  induced  them  to  present  upon  oMh,  is  t> 
desert  their  presentment,  and  is  little  better,  in  point  of  conscience,  tkaa 
not  to  present  at  all,  inasmuch  as  through  their  default  the  preiientineiit  it 
rendered  ineffectual,  as  to  all  purposes  of  removing  the  scaodal.  or  niam- 
iug  the  olfender.  .\nd  hence  be  takes  occasion  to  wisli,  thai  At 
parishioners  would  think  themselves  bound  (as  on  many  account*  thej 
certainly  are  bound)  to  support  their  churchwardens,  in  seeing  thai  tkdr 
presentments  are  rendered  effectual.  In  any  point  which  coDoenia  tk 
repairs  or  ornaments  of  churches  or  the  providing  eonveniences  of  uj 
kind  for  the  service  of  God,  when  such  defects  as  these  are  presrnied,  tW 
spiritual  Judge  enjoins  the  churchwardens  presenting  to  see  the  defect  made 
good,  and  supports  him  in  repaying  himself  by  a  legal  and  reasonable  rate 
upon  the  parish.  But  the  support  he  intends  on  the  part  of  the  jiaiiibioaen, 
is  in  the  prosecution  of  such  immoral  and  miehristiaa  Uver»,  as  they  M 
themselves  obliged  by  their  outh  to  present,  as  fornicatura,  adulterers  cos- 
mon  swearers,  drunkards,  and  such  like,  whose  example  is  of  jw  i  uh  in* 
consequence,  and  likely  to  bring  many  evils  upon  the  parish. 

8.  Procurations.  ^^H 

Procuration  is  due  to  the  fiorson  visiting,  dp  jure  communi.     The  l^^l 
itself  is  thus  explained  by  the  canonists:  Hoc  muuus  ideu  prucurMio  rooMA 
i]uia   eccleslte  episcopum  procurant,  t.  e.  curant,  alunt,  ac  tacotor;  alcal 
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pueri  dicuntur  procurnH  a  nutridbus,  et  equus  a  domino,  apuil  Plautuui,  ' 
et  alios  authores  Latinos,  qui  propria  et  emendate  locuti  sunt;  and  the 
nason  wliy  it  is  due  de  jure  commuiii,  is  set  down  in  the  Gloss  upon  the 
canon  law  (1):  Cum  dejurc  coinmuni  debuerat  visitare,  de  jure  communi 
debet  habere  tunc  procurationem  ;  Tor,  as  the  text  of  the  canon  law  tt.  Nemo 
eogitur  suis  stipendiis  militare.  Accordingly,  we  tind  express  decisions  In 
this  purpose,  in  the  body  of  tlie  canon  lair,  where  religious  houses  denied 
procurations,  and  alleged  against  the  demand  made  by  the  visitor,  that  they 
did  not  6nd  they  liad  been  paid  to  his  predecessors,  or  demanded  by  them  ; 
whereupon  the  determination  is  as  follows  : — "  Noa  igitur  praamissam  allega- 
tionem  eorum  nullam  penitils  reputantes,  cilm  contra  procurationem,  qun 
nitione  visitationis  debctur,  pnescribi  nequiverit,  qucmadmodum  nee  con- 
tra visttationem  ipsam  potest  aliquo  modo  prtescribi;  mandamus  quateniis 
■ententiaro  quam  in  bujusmodi  con  tempt  ores,  de  antiquu  metropolis  con- 
suetudine,  tulit  archie  pi  scop  us  [Senonensis],  usque  ad  satisfaction  em  con- 
dignam  facias  observari."  And  we  also  find  elsewhere,  that  notwithstand- 
ing an  allegation,  quod  ipai  procurationem  hactentis  non  solverunt,  the  deter- 
mination was,  quatenils,  nisi  aliud  rationabile  ostenderint,  vos  eos  ad  exhi- 
bendum  eam,  sicut  jus  dictaverit,  conipcllatis.  (2) 

In  all  visitations  of  parochial  churches  made  by  bishops  and  archdeacont, 
tLe  law  has  provided  ih&t  the  chaise  thereof  shall  be  answered  by  the  pro- 
curations then  due,  and  payable  by  the  inferior  clergy  ;  wherein  custom,  as 
to  the  quantum,  prevails.  (3) 

These  procurations  were  anciently  made  by  procuring  victuals  and  other  Procur»tioiit 
provisions  in  specie,  concerning  which  the  following  constitutions  have  by'pV^urinjr 
been  ordained  :  —  provUioM  in 

Langton;  "We  forbid  archdeacons,  deans,  and  their  officials,  to  make  *P""- 
mny  exactions  upon  their  clergy."  (+)  ^f  lliinon'" 

Langton :  "  That  archdeacons  may  not  be  burdensome  to  the  churches  Oihobon,  tad 
subject  unto  them,  we  strictly  enjoin  that  they  do  not  exceed  the  number  of  Stratford, 
bortes  and  men  prescribed  by  the  general  council  (5) ;  and  that  they  do  not 
presume  to  invite  strangt^rs  with  them  to  the  procuration  made  for  them  on 
account  of  iheir  visitation,     liut  if  the  rectors  of  the  churches,  in  honour  of 
the  archdeacon,  will  invite  any,  we  do  nut  forbid  it.     But  the  archdea 
themselves  shall  invite  none,  lest  they  who  would  not  burden  the  churches 
by  their  own  coming,  should  yet  burdeu  them  by  those  whom  they  should 
invite.     And  that  there  may  be  no  occasion  to  invite  any,  we  do  forbid  the 
archdeacons  to  hold  any  chapter  on  the  day  of  visitation  at  the  church 
which  they  visit,  unleM  it  be  in  a  borough  or  city.     And  we  enjoin  the 
•rcfadeacons,  that  they  do  not  in  anywise  (6)  receive  procuration  without 
reasonable  cause,  but  only  on  the  day  when  they  personally  visit  (7)  the 


(tj  EkITkI.  !.   I.  S6.   c.  16.  v.  Oiuuf. 

<S)   ilrid.1.  .1.  1.39.  cH. 

(3)  Codolphin'i  Inlnid.  19. 

<4)   LjFiuliruDil,  Prov.  Coii«.  Aug   231. 

IS)  PrucribKl  Ajr  Iht  fnrral  comhcU:  — 
TTiM  M  lo  uy.  tiif  or  ax  i  but  herein  •  re- 
gard ouf  h(  to  be  bid  to  the  cuilotn  of  tbe 
•Minlr;  or  plvx.     Ibid.  320. 

(«)    h  anymM.  -That    i 


victuals,  mane;,  orioj  thing  in  lieu  Ibcreof. 
Ibid. 

(7)  PtrnmaEfeiiU!— Bat  ytl.itlhn 
infitiiiiiy    or   may    other    lawfu" 
■rcbdcscon  be   bimtcml  frum 
peTMn,   he  majr  eiereiie  the  office  by 
other;  and  in  sucb  c»e  the  proeur 
«ta^l  be  paid.     Ibid.  991. 
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FvDcoaAtio.ia,    church;  and  that  Ihpy  do  not  extort  mnnef  from  the  cburcb  u  a  Cm  ot 
ransom  for  not  visiting."  (1) 

Othobon :  "  The  archdeacons  shall  not  burdea  the  cburche*  with  tupcr- 
fliious  expenses,  but  odIj-  require  moderate  procunttioai  «hcn  tke;  *iHl : 
and  shall  not  bring  strangers  with  them,  but  demean  theraselTei  nodcrtlj, 
both  in  regard  to  their  attendants  aiid  their  honies."  (2) 

Othobon  :  "  The  church  visited,  ought  in  reason  to  enlerUin  the  TiuCor: 
but  where  no  visitation  is,  tb«re shall  be  no  procuration;  and  iftny  penoa 
? hall  lake  any  thing,  he.  shall  be  suspended  from  the  entrance  of  lh«  dionk 
until  he  make  restitution.  And  the  bishops  and  other  inferior  pn^alc^ 
when  they  visit,  shall  not  burden  the  clergy  with  a  superfluous  tmmita<al 
attendants  or  horses,  or  otherwise,  in  expense*  ;  and  if  tbey  do,  the  dM|T 
shall  not  obey  them  in  that  behalf;  and  any  sentence*  of  excommuDicUiw. 
suspension,  or  interdict,  on  occasion  thereof,  shall  be  void."  (SI 

Stratford:  ■' No  procuration  shall  be  due  without  actually  viuUuf; ;  ud 
ifany  shall  visit  more  churches  than  one  in  one  day.  he  shall  baTfibatoae 
procuration,  to  be  proportioned  amongst  the  said  churcJie».  Aud  bMuae 
sometimes  the  retinue  of  a.  visitor  exceedeth  the  number  of  men  and  hoMa 
appointed  by  the  canons,  so  that  thejr  who  pay  their  procurations  in  Tictuti 
are  excessively  burdened  beyond  the  rate  which  is  usuallj  paid  iii  monej.  >l 
shall  be  in  the  choice  of  the  visited  to  pay  the  same  iu  money  or  in  frnf*- 
.ion..-  (t) 

And  this  last  constitution,  by  putting  it  in  the  choice  of  the  iDnnbraL 

'  whether  he  would  entertain  the  visitor  in  provisions,  or  compoutwl  fortba 
by  a  certain  sum  of  money,  was  the  cause  of  the  custom  generBllj  preraiBae 
afterwards,  and  which  now  universally  eiists,  of  a  tiled  pajneni  » 
money,  instead  of  a  procuration  in  meat,  drink,  provender,  awl  otbo 
accommodation. 

These  proxies  are  now  part  of  the  settled  revenue  of  the  bishop'*  «r; 
the  kitig  himself  pays  them  for  his  appropriations,  as  the  abbcy»  did  htfert 
the  dissolution,  when  they  had  appropriated  churches..    In  Jter  v.  Ffdi 

i  (  Sir  Anilrrose)  (3)  it  was  held, — First,  that  os  the  service  of  th«  t*MH 
in  repairing  a  castle,  having  been  commuted  into  a  money  rent,  is  p*I>hli 
though  the  castle  is  demoli^ed  (6) :  so  for  the  same  reason,  ifaongh  t 
fices  improprinle  become  a  lay  fee,  and  being  in  lay  hands  are 
and  though  religious  houses  are  suppressed,  still  the  a»certaineci  «•■* 
given  as  and  retaining  the  name  of  procurations,  and  by  ancient  coMpo*- 
tion  made  parcel  of  the  settled  revenues  of  a  bishop,  shall  remain  fur  fwt 
without  being  subject  to  extinguishment.  Nor  shall  their  origin  be  a- 
amined  or  brought  into  question,  more  than  that  of  pensions  or  porttow^ 
tithes  arising  out  of  many  abbeys  and  impropriate  rectories — SecoDdl;,  liat 
procurations  being  in  their  original  nature,  duties  payable  for  nntatiaa. 
were  grantable  to  the  king  as  head  of  the  church,  who  might  lake  tilt  tu»e, 
specially  because  the  said  duties  were  converted  into  a  sum  certain  b  iW 
nature  of  a  pension  ;  and  that  being  so  grantable  to  the  king,  a  bidmp  W^ 
so  grant  the  same,  being  pari  of  his  see  (7)  — and  thirdly,  that  tlwovtj*' 
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poasession  of  pmcu rations  with  the  impropriate  rectories  by  the  religious 
houses  out  of  which  the  procu  rati  mis  are  payublf,  does  not  extinguish  the 
latter  ill  the  huiidsof  the  king,  but  suspends  the  pajmeiit  lh«reor  fur  the  time, 
till  the  king,  by  his  grant,  severs  one  from  the  other ;  and  ihia  is  assimilated 
to  the  case  uf  tithes.  For  as  tithes  are  due  to  lay  persona  who  have 
purchased  impropriate  rectories,  though  they  give  no  instruciiou  (which 
was  the  origin  of  tithes),  so  proxies  are  due  to  ordinaries  out  of  the  im- 
propriations of  the  diwolrcd  religious  houses,  though  their  visitation  has 
p««ed.(l) 

'■  Although  procuration  was  originally  due  by  reason  of  visitation  only, 
yet  it  may  lie  due  without  actual  visitation.  The  foregoing  constitutions 
limit  the  payment,  whether  in  provisions  or  money,  to  actual  visitation,  and 
warrant  the  denial  of  it  when  no  visitation  is  held :  upon  which  a  doubt 
has  been  raised,  whether  those  archdeacons,  who  are  not  permitted  to 
vUit,  but  are  inhibited  from  doing  it  in  the  bishop's  triennial  visitation, 
have  a  right  to  require  procurations  for  that  year.  They  who  have  main- 
tained the  negative,  rely  for  their  opinion  upon  the  express  letter  both  of 
the  ancient  canon  law,  and  of  our  own  provincial  constitutions.  But 
tithers,  who  defend  the  rights  of  the  archdeacons,  allege,  that  though  it 
might  be  reasonable  that  they  lose  their  procurations,  in  case  they  neg- 
lect their  office  of  visiting  (which,  in  fact,  waa  all  that  the  ancient  con- 
stitutions meant),  yet  that  reason  dues  not  hold,  when  they  are  restrained 
and  inhibited  from  it;  and  that  procurations  are  rated  in  the  valuation  of 
King  Henry  VIII.,  as  part  of  the  revenues  of  every  archdeacon,  who  there- 
fore pays  a  certain  annual  tenth  fur  them ;  and  the  law  could  never  in- 
tend the  payment  of  thn  tenth  part  every  year,  if  there  had  been  any  year 
in  which  he  was  not  to  receive  the  nine  parts:  and  these  two  arguments 
(Dr.  Gibson  says)  are  so  strung  in  favour  of  the  archidiaconal  rights,  the 
first  in  reason,  and  the  second  in  law  as  well  as  reason,  that  no  more 
need  be  said  upon  that  hrad.  (2) 

Procurations  can  only  be  sued  for  in  the  Spiritual  Court,  and  are  merely 

IB  ecclesiastical  duty  (3)  ;  and  may  be  levied  by  sequestration  or  other  ec- 

fcaiastical  process.  (4) 
In  Saunderton  v.  Claggel  (5),  Dr.  Clagget,  archdeacon  of  Sudbury,  com- 

Hnced  a  suit  in  the  Consistory  Court  of  the  Bishop  of  Norwich,  against 
lunderson,  as  proprietor  or  curate  of  the  impropriate  rectory  of  Aspal,  in 
iSblk,  for  the  annual  sum  of  6*.  Sd.  as  a  procuration  or  proxy  due  to  the 
chdeacon  for  visitations.  Saunderson  moved  the  Court  of  King's  Bench  for 

I  prohibition,  and  suggested  that  this  rectory  of  Aspal  was  time  out  of  mind 

I  rectory  impropriate,  without  any  vicar  endowed  \  and  that  all  the  tithes 

lad  profits  within  this  rectory  time  out  of  mind  belonged  to  the  proprietor 
^fcereof,  who  at  his  own  expense  used  to  provide  a  curate  to  celebrate  di 

Mrvice  at  the  parish  church  of  Aspal.     But  it  was  denied  by  the  whole 
Wwrt,  who  delivered  their  opinions    seriatim  :    1.  That  this  was  an  ecclesi- 

kftical  duly,  and  tlierefore  properly  suable    for    in  the  Spiritual  Court. 
^  That  it  was  claimed  both  by  and  from  an  ecclesiastical  person,  which 

(1)4  Burn's  E.  L.  b^  PhiUimoK, 

!9)  GibK>n'i>Cail«i,9T5. 
3)  St.Ih,M;(Bii>.opof)  V.  £., 

U.   ROJTD,  ^M. 
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newly  erected. 

PUees  eiempt- 
ed. 


made  it  the  stronger.    3.  That  though  there  was  an  iinpropriation  in  the 
case,  still  there  must  be  a  curate  to  take  care  of  the  souls  of  the  parishionery, 
and  that  curates  as  well  as  other  persons  must  stand  in  need  of  bishop's  or 
archdeacon's  instruction  and  visitations.     Consequently,  4.  That  the  ordi- 
nary or  archdeacon  ought  to  be  allowed  for  his  procuration  what  had  be«n 
usually  paid  for  it,  which  here  appeared  to  be   6s.  Sd.     5.  That  where  a 
thing  is  claimed  by  custom  in   the  Spiritual  Court,  it  must  be  intended 
according  to  their  construction  of  a  custom ;   and  by  their  law,  forty  yean 
make  a  custom  or  prescription.    6.  That  the  payment  of  6s.  Sd»  for  seveotr 
or  eighty  years  was  an  evidence  of  an  immemorial  payment ;  but  if  it  covU 
not  be  strictly  immemorial  as  taking  the  archdeaconry  to  have  been  foanded 
in  Edward  t^e  6th's  time,  still,  since  that  period,  it  might  become  due  by 
endowment,  which  might  in  this  distance  of  time  have  been  lost 

If  there  be  a  parsonage  and  a  vicarage  endowed,  only  one  is  to  pay  pro- 
curations ;  but  which  of  them  must  pay  is  to  be  directed  by  custoniv  or  the 
endowment,  if  extant  (1) 

A  chapel  of  ease  is  to  be  included  in  the  procuration  of  the  mother 
church.  (2) 

Churches  newly  erected  are  to  be  rated  to  procurations  according  to  the 
portion  paid  by  the  neighbouring  churches.  (3) 

Donatives  and  free  chapels  pay  no  procurations  to  any  ecclesiaitieal 
ordinary,  because  they  are  not  within  the  visitation  of  the  ordinary.  (4) 


(1)  Degge*s  P.  C.  by  Ellis,  368. 

(2)  Lyndwood,   Prov.  Const.  Ang.  223. 
Degge*8  P.  C.  by  Ellis,  368. 


(3)  Gih6on*s  Codex,  975,  976. 

(4)  Degge*s  P.  C  by  £liia,368. 


In  Reg.  v.  Canterbuiy  {Archbishop  of),  (M.  S.  Q.  B.,  H.  T.  18+8,)  tlie  1 
qoestioii  was  discussed  whether,  under  stat.  '20  He^ii.  8.  c.  25.,  archbishop 
confirm  the  elections  of  bishops  judicially,  or  only  ministerially  ;  when 
Mr,  Justice  Erie,  Mr.  Justice  Coleridge,  Mr.  Justice  Patteson,  aud  Lord 
Denman  delivered  the  following  Judgments :  — 

Mb.  Justice  Edlb.  —  "A  rule  for  a  mandamus  to  tlie  archbishop  of  J 
\  Canterbury,  to  hear  and  decide  on  the  objeciiong  of  the  applicants  to  the 
I  sonfirmatiun  of  the  election  of  Dr.  Hampden  to  the  bishopric  of  Hereford,  i 
upon  the  ground  of  the  unsoundneM  of  some  theological  opinions  pub-  ( 
lisbed  by  him,  has  been  moved  for.  In  support  of  the  application  it  has  ' 
been  contended  that  the  archbishop,  when  confirming  the  election  of 
a.  bbhop    in  obedience  to  staL  25  Hen.  8.  c  20.  (I),  is  bound  to  try  Judi- 


I  (1)  Stat.  3£  HBO.e.  cSO.  (An  Acl  far  (he 
t  MD-pajmeiit  of  firU-rruilsto  the  Disliop  of 
8mne)«;  I.  ■■  Where  lillientbe  beginning  of 
thi*  preieni  parliamcnl,  (at  reptioi  at  the 
vimctioD  of  annates  and  fint-fruitt  of  arch- 
ln«hDpri«  and  biilioprici  of  (his  realm, 
vrongrull;  taken  bj  llie  Buhop  of  Udrif, 
Olhuwiu  pilleil  the  pope,  and  Ihc  ««  of 
Rome,  i<  ia  ordained  aiid  eilabliibed  by 
an  act,  among  olber  ibinKii.  Ibal  tlw  pajr- 
'  ■■  r  flrti-fruiia,  and    " 


IS  for  llic 


t,  rot 


any  iveh  archhiahoprie  ot  bi^hopci 
any  bulls  to  be  ablained  from  the  am  ot 
Bone,  la  or  for  the  mid  purpose  or  intent, 
ahoulil  utterly  cease,  and  no  luch  to  be 
ptlid  Sot  any  archbishopric  or  bishopric 
vithin  Ihi)  realm,  otharvise  than  in  the 
now  set  ii  ripmied  ;  and  that  no  manner 
of  panon  or  persona  to  be  lumed,  elected, 
pfncalcd,  at  poaluUied  to  any  arch- 
biaboprie  or  bishopric  within  Ibis  realm, 
abould  par  the  said  annates  or  lint.lruil*. 


Ii 


r  like 


s  for  the  si 


wrs,  all  man- 
r  ever,  alul  all 


.  »  forfeit 

F  Ibt  kinfb  his  heirs  and  inct 

■  Bar  hia  goods  and  chalirls 

dw  temporal  lands  and  poaseiwins  oi  toe 
Mid  archtiithopiic  or  bisliopiie  during  tlie 
tinw  (hat  lie  or  they  that  ihould  olFeiid  con- 
trary to  the  Bid  act,  should  haic,  pDsieas, 
wbA  cr^oy  the  said  archbiibupric  or  liiiliop- 
ric  Aiid  il  is  funber  enacted,  that  if  any 
■      person   named    oi   prcientcd  to  the    sco  of 


Dome  by  the  king's  bighnes^  or  his  heir* 
or  successors,  to  be  bishop  of  any  see  or 
diocese  within  (his  realm,  liwuld  happen  to 
be  letted,  delayed,  or  deferred,  at  the  ace  of 
Home  from  any  such  bJHhoprJc  wbereunlo 
liv  should  be  to  |>resenled.  by  mean  of 
reuraint  or  bulls  of  the  said  Bishop  of 
llame,  otherwise  called  the  pope,  and  other 
things  re(|ui&ite  to  the  same,  oi  should  be 
denied  *t  the  see  of  Rnme.  upon  convenient 
suit  m^e,  for  any  bulls  requisite  fur  anT 
such  muse,  that  then  every  person  so  pre. 
sented  might  or  should  be  consecrated  her* 
in  England  by  the  archbishop  in  vhose 
province  the  said  biohopric  shall  be ;  ao 
always,  that  the  same  person  should  ba 
uained  and  presented  by  the  king  for  the 
time  being  la  the  said  archbishop.  And  if 
any  person  being  named  and  presented  (a* 
is  aforesaid)  to  any  archbithopric  of  this 
realm,  making  convenient  suit,  aa  is  aforo- 
■id.  should  happen  to  be  lolted.  delayed, 
deterred,  or  otherwise  disturbed  from  the 
said  arciibistaoprie.  for  lack  of  poll,  bulK  or 
other  tilings  lo  him  requisite  (o  be  obtaincal 
at  the  see  of  Ilome,  tbat  Ihen  every  such 
person  »  named  and  prewnled  to  tlw  arch- 
bishop, mi|^t  and  should  be  ct 
and  Invested,  after  prescnlatioo  n 
aroteuid.  by  any  olbcr  Iwo  blslmps  within 
tills  realm,  whom  the  king's  highness  or 
any  hia  hcin  nr  succoaurs.  kings  of  Eng. 
land,  would  appolnl  and  awign  fut  the 
unie,  according  and  after  like  nian 
divers  archbishops  and  bisliops  hav 
lierrlofijre  in  anrii'm  lime  hy  sundry   t 


cially  the 


Jmlgment  or 
,    Hr.  Justice 
£tIc  in  Reg.  i 
Cantrrbtry 
{Artkbiihep 


inliility  of  ibe  election  ;  and  (hat  persons  prewDt  at  tlketi 

to  him  iheir  ob)ection»  to  tbv  penon 


of  confirming  have  a  right 

king'i  tnaat  nolile  progenitors  madp.  con- 
cecraUd,  uid  invcileil  witb'm  this  rmlm. 
And  il  is  funher  erucMd  by  the  uid  act. 
that  erery  archbishop  and  bishop,  being 
named  and  presented  by  the  king'i  bighaeB, 
his  hein  and  auceeuan.  kings  of  E.ngland. 
and  being  conwcraled  and  invesled.  «  it 
aroreiaid,  should  be  inttallcd  accordingly, 
and  should  be  accepted,  taken  and  reputed, 
used  and  obeyed,  u  an  aicbbiahop  or 
biihop  of  the  dignity,  see,  or  place  where- 
unto  he  shall  be  to  named,  presented,  and 
consecrated,  and  ai  other  like  prelates  of 
that  proTinee,  see,  or  diocese,  have  been 
used,  accepted,  taken,  and  obeyed,  whicli 
have  bad  and  obluned  completely  their  bulla 
and  other  things  requisite  in  that  behalf 
from  the  see  of  Rome,  and  also  should  fully 
and  entirely  have  and  enjoy  all  the  ipin- 
tualities  and  temporalities  of  the  «aid  aieh- 
biahoptic  or  biahopric,  in  aa  large,  ample, 

predeeetsoTB  had  or  enjoyed  in  (he  said 
archbishopric  or  bishopric  saiisfjing  and 
yielding  unto  the  king's  bigbnets,  and  to 
liii  heirs  and  successors,  all  sut-h  duties, 
rights,  and  inretli  as  before  time  bath  been 
Bccuttomed  to  be  paid  far  any  aui;h  arch- 
bishopric or  bishopric,  according  to  the 
ancient  lavs  and  eattoms  of  this  realm  and 


9.  "  And  allteit  Ibc  said  Bishop  oi 
Borne,  otliUTvise  called  the  pope,  luath  bvet 
intiiTmed  and  certified  of  the  eflFixtual  eon' 
t«nta  of  the  snid  act,  to  the  intent  that  b; 
some  gentle  ways  the  said  ciactiona  mighi 
hate  been  redrcHed  and  refurmrd,  ye' 
nerertheleas    the    said     Bii-hop    or    Rome 


>   halh    I 


ade   n 


-   of  h 


mind  therein  to  the  king's  highness,  nor  de- 
vised nor  required  any  reasonable  waya  to 
BTkd  with  our  said  sovereign  lord  t-yr  the 
same:  wherefore  bis  most  niyal  majnlT,  of 
hU  most  cieellKnl  guudiwaH,  fur  the  wealth 
and  proHt  of  this  hii  realm  and  aubjecta  of 
the  same,  hath  not  only  put  his  muat  gra- 
ciuui  and  royal  aiwnl  to  the  forciMiil  act, 
but  also  hatli  tilifled  and  Eonfirmed  the 
aame,  and  every  clause  and  article  therein 
contained,  oa  by  bii  letters  patents,  undiT 
hU  great  seal  iurolled  in  the  Parliinirnt 
Roll  of  thia  prstcnt  psrlinmenti  more  at 
Urge  is  contained. 

3.  ■■  And  bTUmuch  ii  in  tbe  said  act 
il  i)  not  pliinly  and  certiunly  et,pmsed, 
iowhat  manner  and  Guhion  arebbisliopa  and 
bishops  shall  bo  elected,  prctenicd,  invcMcd, 
and  consecrated  within  this  reilm,  and  in 
all  other  the  kinf;*s  dominioni.  be  it  now 
iberebre  enacted  by  the  king  our  sorereign 
lord,  by  the  assent  of  the  lords  spiritual  and 
temporal,  and  the  commons  in  thiv  present 
parliament  awembled.  and  by  the  authority 
of  the  same,  that  the  said  act  and  every- 
thing thernn  contained  aball  bt  and  stand 


in  strength,  lirlue,  and  ellcet ;  eMcpt  salt, 
that  no  person  or  persona  hereaAae  shall  ■■ 
presentml.  DOtainaled,  a 
said  Biihop  of  Bi 
pope,  or  to  the  see  of  KanM:.  to  or  lD(  IIb 
dignity  or  office  of  any  archtiiahop  ar  ht*tf 
within  this  realm,  or  in  any  otkM  tha  Mtf* 
dominions,  nar  shall  send  nofptocw*  A^ 
for  any  manner  of  bulla,  bronca.  paJk  m 
other  Uiings  requioM  li>T  an 
biihop,  nor  shall  pay  any  Ma 
for  annates,  fim-Cruila,  nor  < 
eipedition  of  any  such  t>ulls,  btwisfc  ■ 
polls;  but  that  by  tbeauthorilr  ofltaiaic. 
such  preaentmg.  nominating,  CM  (DMoMd- 
ing  to  the  said  Bishop  «f  Honib  or  ta  iki 
see  of  Home,  tJiat  such  tmlla,  bww^  prfk 
annates,  flrst-fruila,  and  errty  Wlura— irf 
money  heretofore  limited,  secuiUBDtd.  at 
used  to  be  paid  at  the  aud  se*  of  KsBO. 
for  procuration  or  eipedilion  of  any  mA 
bulla,  brecves.  or  palli,  or  other  Uuap  (M- 
cerning  the  same,  shall  Dlferlj  coobmI* 
lunger  be  u>«d  within  ihi*  rnlna,  or  wtlkia 
any    the  king's  c'       '   ' 


trary  ilicncof  tmlwiihitBndutf;. 

A.  -  And  furthermore,  be  it  onfajasd 
and  established,  by  the  authachr  atinidi. 
thai  at  ererj  avoidance  of  mtj  ai^ 
bisliopric  or  bishopric  within  iIbb  rala.  ■ 
in  any  other  the  king's  dominiooa.  ibaliif 
our  sovereign  lord,  bis  bein  and  aoKaaaik 
may  grant  to  the  prior  and  caa*sA  •■  <^ 
dean  and  chapter  of  tbe  catlMilrd  ihmAm 
or  monasteries  where  the  tea  af  soab  M^ 
bishopric  or  bishopric  shdl  Tiimii  M  It 
void,  a  licence  under  tbe  graat  ^aLasrf 
old  lime  hath  bocn  anruaiDinMl.  W  pnmi 
to  election  of  an  arcbbiahop  or  baifcap  «f  lbs 
a»  so  being  voiil.  wtlh  a  Utter  ■»tat. 
containing  the  name  of  the  pVBHl  «taA 
they  shall  elect  and  cboote.  b;  elnar  •( 
which  licence  the  >aid  dean  aai  cftiflK,* 
prior  and  eociTenl,  to  whom  ay  «* 
licence  and  letters  missive  stiall  fm  iumd, 
ahall  with  all  speed  and  cdcrii)  ta  im 
tuna  rhict  and  choiiw  the  iwb«  )■•■ 
named  in  the  said  Irtten  miHva.  W  fc 
dignity  and  office  of  (be  arahbibdftw  « 
bishopric  *a  being  rmd.  and  mac  aAx- 
And  iftbey  dodefer  or  deb;  tb«it  «h*« 
above  twelve  days  neil  after  aadi  Ucaaaa  a 
letters  missive  to  tbiiD  dellmrd.  *N  *■ 
for  eicry  sucfa  deCiuIl  the  hiB|'s  I 
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eli'Ctut],  an<l  lu  demand  liis  judgment  thereon,  and  tliat  ttiis  riglit  may  be  lli'imi's. 
enforced  by  mandamus  in  iiase  «r  a  refusal  to  hear.     To  this  it  baa  befp  judmneni  of 

.    unJ«   Im  grwl  seal.  iJudl    e,^  -^  g 
Jd    eletlioo.   if  11    bo  to  ihe    r^.^.J 


•ee  of  iiie  ssme  bwlujpiic  ii  void,  if  tlie  Me 
Cf  Ibi!  nid  uchtjiUioptii;  be  Ibcii  full,  mid 

I  Mt  void  I  atid  if  it  b«  void,  tlien  tu  be 
Made  to  nieb   arcbbishop  or  oielropolitin 

I  withb  tbii  Ttalin.  or  ia  aay  of  lbs  king's 
iamiaima,  u  ihnll  plmc  Ihe  kin;;'*  higLi. 
ncui  hii  hein  or  tuecnwrs:  ind  if  inj 
Mich  noniiniiiioD  or  prevnttneiu,  slmU 
happen  Id  b«  nudv  for  default  uf  luch  eli'C- 
tkin  lo  Ihc  digniiy  or  office  of  enj:  ircb- 
biilKip,  then  the  king'i  bighneib,  bis  beirs 
md  AtPCcHon,  bj  hii  letitrs  paleiita  ui]dt:r 
kia  gnat  wal.  ahall  nominate  and  priwnt 
(och  panel)  ai  tb*y  will  dispote  to  hne  tbe 
md  office  and  dignitjr  orarcbbisbopcic  being 
*<nd.  (u  one  >ucli  trclibi^bup  and  C*o  lucb 
Nahinw.  ot  cIh  to  bur  luch  bisliopi  wilhia 
dua  realm,  or  in  any  of  tbe  king's  do- 
miluons,  as  sball  be  assigned  by  out  taid 
menign  lord,  bii  bein  or  aoecouiis. 

5.  ■*  And  be  il  enacted,  by  tbe  authoiily 
afcroaid.  tlial  whensoeivr  any  lucb  prc- 
MMmoil  or  nomination  ihall  be  made  by 
'Ike  kiDgV 


.nly  € 


Htm  every  archbiihop  and  bisliop 
r  handa    any    nicb    prcsantmenl 
t   ihall  be   directed,    tball    ' 
all    apeed   and   celerity  invnt  and  eo 

by  tbe  kings  highneu,  bis  hein  and  i 
Mamrsi  to  the  office  and  drfpiiiy  tbal  u 
peraon  ihall  be  to  prewnted  unio,  and  g 
and  tue  to  him  |«ll,  and  all  other  b 
iliingt  t 


i 


,  liiite 
far  tbe  same,  without  suing,  procuring,  or 
hercifter  any  bulls  or  other 
I  ll  Ihe  lee  of  Rome,  for  any  such 
or  dignity  in  any  belmIC  And  if  tbe 
iui  dean  and  chapiter,  or  prior  and  conTcnt, 
ilUr  tucfa  licence  and  letten  miuive  lo 
direcleil,  witliin  tlie  uid  Iwi-Ue  days 
do  elect  and  ebooie  tbe  laid  pcriwn  men- 
tioned in  tbe  said  letten  miuiie,  according 
t«  the  requett  of  tbe  king's  bighneu,  bis 
bvin  or  tucceuorp,  thereof  to  lie  made  by 
lbs  aid  lelten  missiie  in  that  bebalf.  then 
VMir  drction  ihall  >und  good  and  el&ctual 
IB  all  inlcnu:  and  tliai  thu  penun  so 
JaetBil,  after  eeniflcalion  made  of  the  lame 
J  flection,    under  the   common  and  cooTCnl 

El  of  the  elector!,  lo  the  king'i  higbnem, 
hein  ur  lucccMor*,  ihall  be  reputed  and 
W»n  by  lb«  name  of  lord  elected  of  the 
Mid  dignity  and  office  that  he  sh.>lt  be 
fUmttd  untui  and  tlien  making  such  oalb 
and  fahy  only  lo  the  king's  nMjealy,  his 
bnt*  and  sunsninv  as  (ball  be  appointed 
lot  the  aunc,  the  king's  bighneu  by    hia 


signify    tbe   uia    eietiioo,   it  ii    do  to  the    CanlTbHrv 
dignity  of  a  bishop,  to  the  archbiihop  and    r^rcMiiW 
melropolilan  of  the  proiiuce  where  Ilie  soo    ^j-, 
of  the  uud  bishopric  wu  void,  if  the  see  of 
tbe  said  archbisliop  be  fUll  and  not  mid ; 
and   if  it  be  loid,  then  to  any  other  arch- 
biihop within  ibis  Tvalu,  or  in  auy  other  Ihe 
king's  dominions;  requiring andrommand- 
irg   sufh  archbishop,   M   whom   any  lueb 
■i)iniGcBlioD  shall  be  made,  to  cokfiimi  thx 

crate  the  laid  pertoa  so  tteeted  lo  the  ofiiea 
•nd  dignity  that  he  ia  elected  unto,  and  tu 
giie  and  use  lo  him  all  sucb  benedietioiu, 
cercmoiiies,  and  other  things  requisite  fur 
Ihe  same,  without  any  suing,  proeiiiin^,  or 
obtaining  any  bulls,  letten,  or  other  things 
from  ihc  see  of  Rome  for  ihe  tame  iu  any 
behalf.      And  if  the  penon  be  elected  lo  the 
ofiice  and  dignity  of  an  archbiahop  accord. 
i.ig    to    the    tenor   of  this  act.   t' 
such  election  ceriilied  lo  the  king's 
in  form  aforesaid,  the  same  person  1 
lo  the  uffice  and  dignity  af  an  archbishop, 
shall  be  reputed  and  taken  lord  elect  to  tbe 
Slid  office  and  dignity  of  an   arcbbiihop. 
whereunlo  he  thall  be  so  elected  ;  and  Iheo 
after  he  hath  made  such  oath  and  feallj 
lo  the    king's  _     ... 

ng'*  highness,  by  his  letleis  patent  under 
I  great  seal,  sbalt  lignify  Ihe  said  election 

one  archbishop       


four 


>   inv 


;   and 


has  recently  examined  mont  afler  the  bill  was  engroaicd.  a  fa 
of  this  ■latiile.  and  Ihe  which  affords  ground  fiir  contending,  Ih 
iHTuasxiDaLXcnaH  «hd"       lite   Irgtslalure  attached   imrortance  lo  tl 


^1*  seel,  5.,   and   the   word   "  coirlav 
IC  T.  of  Ibis  auiule,  are  uuerled  by  i 
in,  baring  been  introdui-ed  by  ati 


any  other  the  king's  dominions,  to 
Ik  a.'nigiied  by  the  king's  highness,  his  hein 
or  luccesson,  requiring  and  commanding 
thcuid  archbisjiop  and  biiliopawiihalispecd 
and  celerity,  to  conriax  the 


person  so  elected  to  tti 
he  iselecicd  uula.an< 
sucb  psll,  benedictiol 
other  things  reijuisit 
out  suing,  procuriiiB, 
biiel-.  or  other  tilings  at 
Home,  or  by  the  s 
bcbal£ 

6.  "  And  be  it  Airlber  enacled  by  an- 
tborily  afbtcwid,  that  every  |ienDn  and 
persona  being  hereaflef  chosen,  elected, 
nominate,  presented,  invested,  and  conie- 
ernlcd  to  the  dignity  or  office  of  any  arch- 
bishop  ot    bishop  wilhiu  this   realm,  ot 

cording  to  the  form,  tenor,  and  effect  of 
this  present  act  and  suing  their  tempo- 
ralities out  of  Ihc  king's  hands,  his  heirs, 
hath    been   aeeuitMncd, 
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answered,  tJiat  l!ie  provisions  of  the  sUtiile  are  in  lilrect  coolrtdirtioB  M 
tbe  right  contended  for. 

"  The  question,  tlierefore,  turns  upon  the  efTcct  of  (lie  sMluW. 

"The  preamble  of  the  third  section  recite*  that  the  manner  and  faaUai 
of  electing,  presenting,  investing,  and  consecrating  bishopa  bid  nnt  km 
plainly  and  certainly  expressed  in  stat.  3S  lien.  8.  and  for  reuedf  MHCk. 
by  sect.  4.  that  the  deiin  and  chapter  shall  elect  the  person  BKincd  ia 
the  letters  missive  of  the  king,  within  twelve  days ;  and  in  owe  of  that 
default,  that  the  king  may  nominate  and  present  to  tbe  arcbbisbnp,  mA 
person  as  tbe  king  shall  think  able  and  convenient  for  tbe  vacant  bubopoc 
And  by  sect.  5,  first,  that  in  case  of  such  nomination  and  preaentmeiii,  th» 
archbishop  shall  with  all  speed  invest  and  consecrate,  withoul  any  nooant 
to  Home ;  and,  secondly,  thaC  in  case  the  dean  and  chapKT  shaU  elect  ifce 
person  named  in  the  letters  missive,  their  election  shall  stand  good  atA 
effectual  to  all  intents,  and  (he  person  so  elected,  after  certiOcaiion  to  ibt 
king,  shall  be  reputed  and  taken  by  the  name  of  lord  elected  of  the  bbboprk. 
Then  the  oath  and  fealty  appoioled  for  the  same  being  made  to  the  kingbj 
the  person  so  elected,  the  king  shall  signify  the  said  election  to  theamfc- 
bishop,  cuinmanding  and  requiring  him  to  confirm  the  said  eleciioo,  and  ta 
invest  and  consecrate  the  person  so  elected.  And  by  secL  7,  if  any  areb- 
bishop  after  any  such  election  or  noniinalion  (.ball  be  signified,  aball  refaiv. 
and  do  not  confirm  and  consecrate  the  |)erson  so  elected  or  o 
I  twenty  days,  or  ifany  person  shall  admit  any  proce«  to  the  o 


of  the  due  execution  of  this 

"  Upon  this  review  it  appears  to  n 

and  making  m  corporal  Mlh  lo  Itie  king's 
highnen,  uitl  to  none  other,  in  fbrni  u  ii 
■rore  rehcoried.  >hsU  and  may  fiom  benee- 
forlh  be  thntnoniud,  or  installed,  ai  th« 
caae  ihall  require,  and  ahill  have  and  like 
their  only  raiilution  uut  of  the  king^ 
bowls  of  all  the  paue»iont  and  proBti, 
qiiiiluat  and  temporal,  belongins  to  the 
■aid  archbuhopilc  or  blAhopric  whereunto 
they  ihall  be  so  elected  or  prewnted,  and 
•hall  be  nliejed  in  all  manner  of  Ihingi, 
according  la  the  name,  title,  degree,  and 
dignity  Ihat  Ibey  tball  bo  ao  cho«n  or  pre- 
sented unto,  and  do  and  eiecule  in  etcry 
thing  and  thinga  touching  the  ume.  at  any 
arcbbiibfip  or  biihop  or  thii  realm,  oitliout 
offending  the  prerogative  royal  or  the 
crown,  and  the  lawi  aud  cunoms  of  Ibis 
realm,  might  at  any  time  heretofore  do. 

7.  -  And  be  it  furllier  enacted  by  the  au- 
thority afiiiajid,  that  if  the  prior  and  eun- 
vent  urany  monaxlery,  or  dean  and  chapiter 
nf  any  cathedral  church,  where  ih-e  lee  uf 
■n  archbishop  or  bUhop  ia  vitbin  any  the 
king's  dominions  after  such  lieeacc  ••  is 
■(ore  rehearsed,  shall  be  delivered  to  then', 
proceed  not  to  election,  and  sigaii^  the 
same  according  to  tlie  tcnoi  of  Ibis  act, 
within  the  space  of  twenty  days  ncvt  afler 
such  licence  sliall  cume  tu  their  handi ;  or 
else,  ifany  archbiahop  or  biihop  vitbin  any 


shall  in< 


r  tht!  pcnallia  of 


!  that  the  power  of  noiiunaliog  to  ■ 

of  the  king's    [tominioiBb  BltaT  any  nafe 


be  signified  unto  them  by  ih«  kiagt  im*m% 
patents,  shall  refuse,  and  da  dm  coanuL* 
witb  all  dw  «ln^ 

shall  be  so  elected,  n 

and  la  them  (ignited  ai 

within    twenty    days  oeit  after  tbe  fcfaf^ 

letters  patents  uf  >ueh  rigDiAc«liaa  <*pa- 

sentation  shall  eome  to  tbeifliMidsi  m^m, 

it  any  of  them,  or  any  other  pewoa  <r  fm 

sons,  admit,  maintain,  allow.  olwT,  4k  * 

interdiclioni,  inbibiiionk  ot  aay  albct^^ 

•oerer  il  be,  lo  tlie  c<witr»y,  or  Irt  af  te 
eieculion  of  Ihiiact;  IhM  tht»  w^J  ftn 
and  particular  pereon  <4  tat  aoavHibe^ 


chopiter,  and  ciery 

and   alt  other    pen 

dwng   contrary    to   Ibia   act. 

thereof^  and  their  aiden, 

abettors,  shall  run  into  lb«  ri 

and  penalties  of  the   Eaiaaal 


twentieth  year  uf  lh«  racn  af  Kia(  Kd- 
osrd  in.,  and  in  the  m«MbA  }«>  ^ 
King  Richard  II.- 


vacant  l)i«hopric  is  given   to  tlie  king,  and  tliat  tlie  arcbbi^liop  Iiiks 
tutlinrity  to  judge  whether  the  king  has  properly  exercised  that  power.  ji 

"If,  fur  default  of  election,  the  king  nominates  to  the  archbishop,  the  ^' 
archbishop  is  made  liable  to  a  penalty  if  he  refuses  and  do  nut  consecrate  f^ 
within  twenty  days :  and  in  this  case  it  was  not  contended  tJiat  he  is  cm-  (. 
powered  to  sit  in  Judgment  upon  the  propriety  of  the  king's  nomination.        'J 

"  If  upon  any  sufflcieut  grounds  within  bis  knowledge  he  should  remon- 
strate against  the  command,  it  ia  not  easy  to  suppose  that  the  penal  law 
would  be  resorted  to  against  him  ;  still,  if  it  were  necessary  to  decide  the 
right,  the  king,  in  my  judgment,  is  here  made  supreme,  and  the  duty  of 
consecration  is  imposed  on  the  archbishop,  whether  be  approveit  of  the 
person  presented,  or  no  I. 

*'  In  case  of  an  election  by  the  dean  and  chapter  o(  the  person  named  in 
tite  letter  missive,  the  king  is  to  command  tlie  archbishop  to  confirm  the 
election  ;  and  this  brings  us  to  the  point  of  contention  between  the  parties, 
whether  this  command  to  confirm  operates  according  to  the  usual  meaning 
of  those  words,  or  as  a  command  to  try  the  validity  of  the  election  in  respect 
of  the  regularity  of  the  proceedings  and  the  qualJRcations  of  the  elected, 
tod  to  adjudge  whether  it  shall  be  conKrmed  or  annulled. 

"  According  to  the  general  rule,  the  wonls  of  a  statute  should  be  construed 
in  their  ordinary  sense,  so  as  to  give  cSect  to  all  its  parts.  Now,  in  the 
ordinary  sense  of  the  words,  a  command  to  confirm  aii  election  does  Dot 
involve  an  authority  to  annul  it. 

"If  the  other  parts  of  the  statute  are  regarded,  it  is  provided  that  the 
eliwlion  by  the  dean  and  chapter  of  the  king's  nominee  shall  be  good  and 
effectual  to  all  intents,  and  the  clause  relating  to  the  command  to  coDfirin 
itntuediately  follows.  Confirming,  in  its  ordinary  sense,  is  consistent  with 
this  provision ;  but  it  is  a  contradiction  in  terms  to  say  that  an  election  may 
be  good  and  effectual,  to  all  intents,  that  is,  absolute  and  conclusive,  and  at 
the  same  time  voidable  and  inconclusive. 

"  The  enactment  that  the  person  elected  shall  be  reputed  and  taken  by 
the  name  of  the  lord  elected,  is  inconsistent  with  a  power  to  adjudge  him 
disqualified ;  and  it  is  very  notable  that  he  in  to  make  oath  and  fealty  for 
the  office  before  even  the  command  for  confirmation  issues. 

"The  enactment  prohibiting  the  archbishop  from  rcfusiag  and  omitting 
to  confirm  and  consecrate  fur  twenty  days,  and  from  admitting  any  process 
to  the  letof  the  due  execution  of  the  statute,  b  inconsistent  with  the  sup- 
.  posed  duty  to  invite  and  receive  objections,  and  to  decide  whether  he  will 
confirm  or  refuse. 

"  If  analogy  be  consulted,  no  reason  con  be  suggested  why  the  nomination 
of  the  king,  by  letters  patent,  should  be  absolute ;  and  the  nomination  of  the 
king,  by  letters  missive  to  the  dean  and  chapter,  should  be  subject  to  review. 
The  ttatulc,  therefore,  if  construed  by  ordinary  ruli-s,  does  not  operate  to 
impose  on  the  archbishop  the  duty,  or  to  give  to  the  applicant*  the  right 
■Urged. 

"  But  it  is  contended  that  the  confirming  of  the  election  of  a  bishop  bj 
the  metropolitan  has  a  technical  sense,  to  be  found  in  the  canon  law,  and 
expresses  an  examination  by  htm  into  its  validity,  both  as  regards  the  pro- 
ct^dings  of  the  election  and  the  qualification  of  the  elected ;  that  this 
power  of  the  metropolitan  was  exercised  from  the  earliest  limes  of  Chriati- 
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anily  tlirouglioul  the  Christian  world,  and  hail  aeconiinply 
England  down  to  the  time  of  Henry  VIII.;  and  that,  therefon^  tUm 
ture  intended  it  should  have  this  technical  sense  in  the  statate  in  (jn 

"In  support  of  these  views,  many  pa^^ages  front  writers  on  ibi 
law  and  from  historians  were  adduced.  Also,  the  Torm  of  Riling  a 
posers  to  appear  and  state  their  objections,  which  has  been  in  a»e 
conBrmations,  at  least  fruni  the  time  of  Queen  Eliiabelb,  was  mucb 
on  :  and  the  advantage  of  giving  to  the  archbishop  this  power  of  inqi 
and  to  the  people  this  power  of  objecting  to  the  bishop  elect, 
inentioned. 

"  Bui  these  grounds  are,  in  my  judgment,  untenable.  In  thp  fif»t 
the  reception  of  evidence  of  extrinsic  fact!!,  for  the  purpose  of  affV-cting 
construction  of  a  statute  thereby,  and  altering  the  received  mean' 
known  words,  is  dangerous,  if  rot  illegal.  But  supposing  the  evidi 
be  ret'civabje,  the  assertion  that  any  such  usage  of  continuation 
archbiuhop  prevailed  in  England  down  to  the  time  of  the  pasting 
statute,  does  not  appear  to  me  to  be  proved.  The  preamble 
before  us  stat.  23  lien.  8.  froin  which  it  is  to  be  gathered,  tliat 
nation  and  pre?enlation  by  the  king  to  the  pope  was  thp  coune 
fur  the  making  of  bishops,  and  that  inconvenience  had  arisen 
actions  and  delay  by  the  pope,  and  therefore  provision  U  made  for 
king  to  nominate  and  present  to  the  archbishop,  and  for  the  archbtibop^ 
consecrate  the  bishop  sri  nominated  in  case  of  delay  by  the  pope;  and 
course  thus  provided  is  described  to  be  '  according  and  afier  like 
at  divers  archi>ishops  and  bishops  have  been  heretofore  in  ande 
by  sundry  the  king's  progenitors  made,  consecrated,  and  invested, 
this  realm.'  The  making  and  cunsecraUng  of  a  bishop  is  mentiontd 
times  in  this  preamble ;  but  conflnning  is  not  mentioned,  nor  is  then  • 
in  the  statute  that  confirmation  by  the  archbishop  was  then  in 
land.  The  preamble  asserts  Ihi?  former  practice  of  the  king»  of  CnglaMl' 
nominate  for  consecration. 

"  The  reference  to  history  lends  me  to  the  conclusion  that  bishoprics 
donatives  of  the  king  under  the  Saxon  and  some  Norman  kings;  fr 
charter  of  King  John  to  the    reign  of  Edward  III.  bishop*  wvrc  Hi 
by  the  dean  and  chapter,  and  conlirmed  by  the  archbishop;  and  tbat 
the  rei?n  of  Edward  III.  to  the  time  of  this  statute,  the  pope  ha 
eeded  the  archbishop,  except  on  a  few  occasions  when  the  papal 
powerless. 

"  Then,  what  foundation  I  would  ask,  has  the  Court  for  assuming 
usage  of  confirmation,  in  the  sense  now  contended  fiir,  prcvaile«I  in  bet, 
was  generally  known  down  to  the  lime  of  the  statute,  when  the  cvidrncv  ti 
satisfactor}-  only  as  to  [he  interval  from  King  John  to  Edward  III.? 

"  It  is  also  necessary  to  ask  wliat  foundation  in  fact  there  is  for  txtpipanai 
that  the  legislature  referred  to  that  part  of  the  canon  law  relating  to  ttn^ 
fimmlion  of  ecclesiastical  elections,  which  has  been  cited.  The  dnctrwcn 
that  law  on  this  subject  is  shown  to  have  originated  in  (he  mriy 
Christianity,  when  the  whole  Christian  community  being  the 
joined  in  the  election  of  bishops,  and  the  rules  were  pertinenl  to 
eleclions  by  large  numbers,  but  are  extremely  inapplicable 
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noiiiiDatioTi  by  tlie  king,  wlietiier  direct,  or  circuitous  tlirougli  llie  mciiium    I 
of  a  dcaii  aod  chapter.  , 

"  The  fitreign  oanon  law  has  no  binding  efTfot  in  England  ;  and  the  object  I 
of  ihe  statute  which  im mediately  precedes  the  i^tatute  in  question,  waa  lo   : 
limit  the  canon  law  of  England,      It   recites,  that  several  canons  nere  ( 
thought  to  be  prejudicial  to  the  prerogative,  and  repugnant  to  the  laws  and  ". 
stalules  of  the  realm,  and  creates  a  commission  for  revising  that  law,  and 
provides,  that  until  this  revision  shall  be  complete  stich  canons  only  shnll 
be  used  and  executed  as  they  were  before  the  making  of  the  act,  and  o( 
these  such  only  as  were  not  contniriant  to  the  laws,  statutes,  and  customs 
of  the  realm,  nor  tu  the  damage  or  hurt  of  the  king's  prerogative.     It  is 


improbable  that  the  parliament  which  si 

to  use  the  word  'coniirm'  not  in  its  us 

K  reference  to  that  law  in    limitation   of  thi 

qiief^lion. 

"  The  proclamations  purporting  that  tho?.e  v 
•hall  be  heard  at  the  time  of  the  confirmation, 
as  showing  that  the  law  was  in  accord: 
word  '  confirm"  in  the  statute,  was 


garded  the  canon  law,  intended 
■,  but  in  a  ien»<f  admitting 
important  statute  now  in 

0  objec 


)  the  bishop  elect 
rmation,  were  next  pressed  upon  us, 
uice  with  their  purport,  and  that  the 
used  in  the  technical  sense  before- 
menlioHe<l.  But,  if  the  construction  of  the  statute  is  as  above  slated,  it  is 
inconsistent  with  the  right  indicated  by  the  funn,  and  a  proclamation 
would  be  of  no  avail  against  a  statute. 

"  Furthermore,  if  the  proclamation  be  a  mere  form,  it  affords  no  presump- 
tion of  any  right ;  and,  intismuch  as  the  election  of  a  bishop  by  the  dean 
and  chapter  is  a  mere  form,  and  confirmation  of  an  election  is  part  thereof, 
the  fitrong  presumption  is,  that  the  confirmation  of  a  merely  formal  elce- 
liun  is  itself  mere  form.  Indeed,  it  is  in  effeut  enacted  to  be  merely  formal ; 
for  the  statute  declares  the  election  to  be  good,  which  is  [he  substance  of 
confirmation ,  and  therefore  it  leaves  nothing  but  a  furni  to  be  added. 

*■  It  is  obvious  to  legal  experience  that  numerous  forms  of  words  prevail 
in  our  law,  which  are  at  variance  with  the  fact  they  purport  to  state,  some 
being  vestiges  of  rights  that  have  ceased,  some  being  fictions  lo  cover 
changes  introduced  in  the  law,  and  some  from  other  sources.  No  reason  is 
Mggesled  why  the  form  used  by  the  apparitor  at  the  canfirmatioo  may  not 
belong  to  this  claas. 

"  If  it  had  been  more  than  a  form,  the  right  of  opposing  would  probably 
bave  been  eserci^d  ;  yet  no  one  reconled  instance  has  been  proiluced  of 
an  opposer  having  exercised  the  right  now  claimed  by  the  applicants,  hi  any 
eonntry,  or  at  any  time.  The  industry  and  research  have  been  extreme; 
no  restriction  has  been  placed  on  reference  to  any  kind  of  work,  English 
or  foreign,  legal  or  hiutorlcal ;  and  all  that  has  been  shown  in  the  way  of 
acting  on  the  right,  before  the  prcAcnt  year,  has  been  the  attempt  against 
Bishop  Montague,  in  the  reign  of  Charlca  I.,  which  waa  evaded  without 
a  decision;  and  the  reported  intention  of  making  the  attempt  in  two 
other  cases  (t),  which  never  reached  to  action. 

"  If  the  evidence  of  the  practical  exercise  of  the  right  wholly  fails,  so  does 
tlie  e*idant%  of  opinion  among  the  writers  uf  recognised  autliority  ou 
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English  laiv.  From  Lord  Coke  to  Mr.  Justice  Blackslone,  no  rs{)re*Mn<i 
of  any  author  lias  been  addoced  to  show  ibal  the  right  iu  qnisticm  «« 
considered  by  him  to  esist,  or  had  been  brought  to  liis  notice. 

"  The  absence  of  usage,  and  the  absence  of  recogniiioa  by  text  wrilrin 
is  not  merely  a  failure  of  support  for  tlie  case  of  the  applicant*,  b«t  cf 
positive  force  against  them. 

"  We  were  further  pressed  wilh  ihe  importance  of  a  right  tending  tn 
insure  excellence  in  bishops,  and  to  increase  the  confidence  of  thr^  peopk 
in  the  Church  establishment,  and  such  results  were  ui^ed  as  lualingikt 
existence  of  the  ri(;ht  probable.  But  if  tliere  are  advantages  on  onr  tide, 
the  evils  which  suggest  themselves  to  a  practical  mind,  may  more  tku 
counterbalance,  —  nay  aD'ord  n  strong  argument  to  the  contrary.  But  tbii 
inquiry  is  ill  suited  to  the  office  of  a  judge,  who  bos  to  declare  the  la>  u 
it  is,  not  as  it  ought  to  be ;  and  as  the  inquiry  would  lead  to  considrtatiuw 
that  might  seem  disre^^pectful  to  others,  if  the  abuses  of  the  imiitutioo 
which  may  easily  occur  were  pointed  out,  I  merely  suggest  the  njUure  of 
the  answer  that  may  be  given. 

"Another  point  wa:s  made  for  the  applicants  in  answer  to  the  coDfttrve- 
tion  of  the  statute,  namely,  that  the  sole  purpose  of  the  legislature  ■•»  Ui 
put  an  end  to  the  interference  of  the  see  of  Rome  with  the  Engli»fi  Church, 
and  that  the  statute  ought  to  be  so  construed  as  to  liniil  its  o|>eratioo  lu 
that  result. 

"  But  the  intention  is  clearly  expressed  both  to  prohibit  the  interrcmicr 
of  the  pope,  and  also  to  lay  down  substantively  the  manner  aud  fonn  of 
electing,  presenting,  and  consecrating  the  bishops  of  the  church  *u  Mrered 
from  Rome.  EHect  must  be  given  to  every  part  of  the  slatutr,  and  thoM 
who  claim  to  be  bishops  of  the  English  Church  ascertain  their  title  by  iia 
positive  enactments,  which  are  complete  without  the  negative  enactnent* 
relating  to  Rome :  the  full  operation  of  tiie  statute  not  only  iJesiniys  p«F*' 
influence,  but  declares  the  rights  of  the  king,  and  fites  clear  lintil*  againM 
encroachment ;  and  the  legislature,  warned  by  tlie  history  of  past  It»«- 
bles,  had  reason  to  provide  against  future  contentions  between  thr  Craan 
and  all  ecclesiastical  authorities. 

■<  After  giving  my  best  attention  to  the  argument,  my  mind  w  bra^fct 
to  the  clear  conclusion  that  tlie  supposed  right  docs  not  exist,  and  tlm  tW 
rule  for  a  mandamus  ought  to  be  discharged." 

Mr.  JtJSTrcE  Colkriuge.  —  "1  am  now  to  deliver  my  opinion  upon  lin 
rule  which  has  beea  argued  at  the  bar  with  such  remarkable  lt«niiag  tmi 
ability ;  and  1  cannot  but  express  my  regret  that  I  ain  called  cmi  lo  do  w  tt 
so  short  an  interval  after  the  dl»cussion,  and  one,  so  much  engagrdi  at 
entirely  precludes  the  deliberate  and  satisfactory  consideration  of  i^ 
argument  and  attentive  examiuation  into  the  authorities,  which  the  im- 
porlBnce  of  the  question  at  issue  deserves.  I  regret  this  the  more  de^y, 
because  I  feel  myself  compelled  to  ditfer,  I  fear,  from  my  Lord,  awl,  a*  1 
learn,  from  my  brother  Erie,  not  merely  upon  the  legal  eonrlnaitm  hi  be 
drawn  from  the  arguments  adduced,  but  upon  the  practical  djsjNnal  of  Ik 
rule  before  us.  Upon  the  furnier  I  should  express  myself  wilii  dilMme*^ 
even  if  I  had  the  happiness  to  have  them  coururring  with  ■!«,  TW 
question,  narrowly  and  simply  as  it  may  he  propounded,  has  yet  bm 
ai^'Ued,  and  properly  argued,  nn  ground*  co  I.irge,  iirid  inquiTiea  havir  h 
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Instituteil  go  various,  so  wide,  mouniing  up  lo  such  remote  and  obscure    Bi<,iic>n 
atitiquily.  spreading  out  into  brandies  of  law  with  which  we  are  bo  little    juimii 
ftmiliar,  that  it  is  rather  excusable  iu  an  advocate  than  possible,  1  thiuk,  Tor    Mr.  Juuice 
■  Judge,  to  express  hinu'elf  with  any  strong  confidence  upon  it.     At  least,   .'-'"'"'''8« 
tpeaking  for  luyseir,  I  must  conreas  unreignedly  such  is  tbe  state  of  my    - 
mind  after  such  examination  as  I  have  been  able  to  give  to  the  subject.   M"*' 
Upon  the  latter,  the  mere  disposal  of  the  present  rule,  I  must  avow  in 
aincerity  that  I  liave  no  douhl:  and  it  m  a  great  consolation  to  me  that  by 
the  course  which  1  should  recommend,  any  error  of  judgment  into  which  I 
■  may  have  fallen,  would  not  be  final, 

"I  am  not  insensible  to  some,  it  may  be  great,  public  inconvenience 
irhich  might  result  from  the  needless  agitation  of  a  question  such  as  the 
one  before  us.  I  own  I  think  it  has  been  somewhat  exaggerated;  but 
whatever  may  be  its  amount,  it  is  to  be  remembered  that  there  will  be  no 
light  compensation  in  the  more  satisfactory  settlement  by  a  conclusive  and 
final  judgment  in  the  highest  resort,  wliich  it  would  then  receive.  But, 
after  all,  the  inconvenience  is  not  all  on  one  side,  and  there  is  no  consi- 
deration so  strong  with  me  as  the  danger  of  doing  a  final  injustice,  by 
unnecessarily  taking  a  course  which  precludes  all  further  consideration. 

"  I  cannot  doubt  that  those  from  whom  I  have  the  misfortune  to  differ, 
entertain  these  feelings  in  general  as  strongly  as  I  do  myself;  but  I  presume 
they  think  the  present  question  one,  with  regard  to  which  they  cannot  prt>- 
perly  be  indulged.  They  regard  the  ap]>lication  to  tbe  Court  as  mis- 
chievous, or  at  best  of  little  practical  importance;  one  not  to  be  listened  to 
with  favour,  to  be  complied  with  only  so  far  as  it  is  rested  on  the  clearest 
and  most  demonstrative  evidence.  The  course  of  my  judgment  will  show 
to  what  extent  I  differ  from  them  in  this  opinion. 

"  On  both  sides  it  has  been  urged  that  tbe  interests  of  the  Church  are  Bt 
atake,  and  no  doubt  to  some  extent  they  are ;  but  I  trust  and  believe  tliat  in 
this  reiipect  also,  some  natural  exaggeration  exists  on  both  sides,  and  that 
when  the  ferment  of  the  nioment  shall  have  subsided,  it  will  be  found  that 
neither  to  have  secured  or  enlarged  her  just  freedom  of  action  on  the  one 
hand,  nor  on  the  other  to  have  laid  more  bare,  or  more  firmly  to  have 
rivetted  the  restraints  imposed  on  her  by  the  statute^  will  have  vitally 
affected  those  precious  and  immortal  interests.  For  my  own  part,  I  am 
desirous,  and  I  am  not  ashamed  to  confess  it,  entirely  to  forget,  fur  ■ 
moment,  consi derations  which  affect  the  luind  so  powerfully  as  it  may  be 
lo  disturb  its  calmness,  and  to  regard  the  mere  question  before  me  more 
coldly.  In  this  feeling  it  is  that  I  desire  to  rest  my  judgment  on  this 
narrow  ground,  simply  on  my  conviction  that  the  applicants  have  laid  such 
grounds  before  the  Court,  as  according  to  its  usual  course  and  the  prin- 
ciples which  have  usually  governed  our  discretion,  entitle  them  to  the  writ 
of  mandamus,  and  to  call  on  tic  defendants  either  to  demur,  or  to  make  a 
return. 

"  And  the  first  questions  which  arise  preliminarily  almost  in  the  way  of 
the  argument  are.  Is  this  the  ca^e  in  kind,  iti  which  a  mandamus  can  issue? 
Have  these  parties  such  an  interest  as  entitles  them  to  demand  it  at  our 
hatids?  Upon  these  by  way  of  direct  answer  I  iliall  be  the  less  full,  both 
because  I  believe  the  Court  ore  agreed  to  the  extent  at  least  of  thinking 
that  there  is  no  such  difficulty  on  either  point  as  should  prevent  the  writ 


of 


from  inning,  and  also  because  iho  mure  full  onil  cnmplete  answer  ia 
reK[iccta  will  Jt'ppnil  on  tlie  result  of  ihe  luorc  geuersi  di* 

s  behinil.  Fur  the  prt^seiiE,  tlicrt'furv,  I  will  only  say  thai  ] 
if  an  inferior  court  with  a  question  before  it  for  d 
in  whicb  parties  lawfully  summuned  to  appear,  anil  having  ■  niSaMl 
interest,  have  prayed  to  be  allowed  tu  appear  and  to  be  besid.  mm)  Ittve 
been  refused. 

"  If  this  general  slateinent  be  true,  and  I  admit  that  its  trutb  will  depnd 
on  the  result  of  the  whole  argument,  1  ihinli  it  cannot  be  doubted  tii»I  it  k 
within  the  province  of  this  Court  by  maoJamus  tu  compel  the  infrnar 
court  to  admit  them  to  appeara.nce,  and  hear  their  allegations.  Mar  will  it 
be  an  answer  simply,  that  such  inferior  court  is  an  ecclesiastical  one,  ur  ihr 
matter  in  discussion  of  ecclesiastical  cognisance  ;  the  ecclesiastical  courts,  a* 
such,  are  not  withdrawn  from  the  general  superintendence  or  control  wfaick 
this  Court  exercises  by  mandamus,  or  proliibitioa  over  all  inferior  cooru. 
We  canoot,  indeed,  direct  the  course  of  their  proceedings,  or  prescribe  thar 
judgments  beforehand,  nor  review  them  in  the  way  of  appeal  artencanli: 
they  are  the  judges  of  their  own  practice,  they  are  to  frame  their  own 
judgments  according  to  their  own  law,  when  that  law  alone  is  to  lie  tb* 
mle  of  decision;  but  still  we  shall  compel  the  ecclesiastical  judgti,  m  vr 
would  any  other  inferior  judge,  to  act  in  his  duty,  just  as  we  shonld,  tad 
constantly  do,  restrain  him  when  he  appears  to  be  about  to  exceed  ki* 
jurisdiction. 

"  This  stands  on  the  clearest  principle,  and  it  would,  I  believei  have  bta 
hardly  necessary  to  say  the  few  words  I  have  said  on  this  subject,  but  for 
the  misunderstood  case  cited  in  the  argument  on  this  point,  of  Th 
King  v.  The  Churchwardens  of  Sl  Peler'i,  Thetford.  ( 1 )  That  ewe  ■  m 
often  cited  and  its  importance  so  magnilied,  that  one  is  surpriaed  tA 
find  its  whole  statement  and  argument  comprised  in  six  U»es>  and  ilt 
judgment  in  less  than  two.  The  Court  there  refused  a  mandonnM  t> 
churchwardens  alone,  to  make  a  rate  for  the  repairs  of  the  parish  rhnrch, 
saying,  that  it  was  a  subject  purely  of  ecclesiastical  jurisdiction.  I,  lur 
one.  do  not  question,  upon  consideration,  the  propriety  of  that  deci«aa: 
though  perhaps  1  might  wish  that  the  judgment  hod  been  reported  U 
greater  length,  or  expressed  in  less  general  or  more  qualified  Ininiiigi 
The  whole  subject-matter  of  church  repairs  and  church  rates  is  ofaedr* 
siastical  cognisance ;  to  the  ecclesiastical  court  the  applicant  was  boaad  u 
go  in  the  first  instance,  and  there  was  no  reason  to  suppose  that  that  Court 
would  close  its  doors  againt't  him  ;  there  was  no  alleged  defect  of  jostier, 
and  therefore  no  ground  for  this  Court's  extraordinary  ioterfemur. 
What  bearing  that  decision  has  on  the  present  case  it  [s  very  dlffcalt  ts 


"  Nor,  I  think,  does  any  difficulty  arise  from  the  fact  that  the  n 
court  here  has  heard  one  side,  and  proceeded  to  judgment.  In  theMvni 
of  the  argument,  the  counsel  were  asked  whether  any  case  bad  hewi  ttnA 
in  which,  under  auch  circumstances,  the  writ  had  gone,  and  the  ancwawM 
in  the  negative.  >fr.  Kobinson  has  referred  us  to  the  case  of  Tht  JTuif  v. 
TTie  Juxlicei  of  Carnarvon,  in  the  ith  vol.  of  Barnewall  i 
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p.  86„  in  wliicli,  on  an  application  for  a  mandamus  to  Bcssiona  to  hear  where    Em 
they  had  decidi^il,  Mr.  Ju*lice  Holrojd  said,  'If  it  hail  appeand  in  Ibis  jiXnient  of 
cue  that  the  seasions  had  iieard  one  »i(le,  and  had  altiigether  refuged  to  hear   Mr.  Jiuiice 
the  other.  1  should  have  thought  it  the  same  as  if  the  case  had  not  been    !"l'''u'i|'^„" 
heard  at  all,  and  I  should  then  have  been  of  opinion  that  this  roandanius 
f  ought  to  issue.'     It  is  always  verjr  salisfaclory  to  have  such  authority  as  ('^'^Abttti 
Mr.  .Tustice  Holroyd's  for  any  position  one   lays  down;  but  I  confess  that, 
without  it  on  this  point  I  should  have  had  no  diificulty.     In  regulating  our 
diicretioD  as  to  thf  issuing  of  a  mandamus  we  are  to  he  guidtd,  I  think, 
rather  by  principle  than  precedents.     In  ord«r  to  secure  the  full  and  com- 
plete administration  of  justice,  we  are  to  regard  substance,  and  not  form,  or 
we  hhall  be  entrusted  to  little  purpose  with  this  invaluable  writ.     If  the  case 
on  the  part  of  the  applicants  be  in  other  respects  well   founded,  the  bearlni; 
that  has  taken  place  is  the  same  as  no  hearin)^  ;  the  decision  is  no  decision. 
"This  last  obnervation,  with  another  closely  connected  with  It,  disposea 
of  another  objection,  that  the  complaint  of  tlie  applicants  is  in  truth  a  com- 
plaint against  the  court  below,  of  an  error  in  its  practice  or  its  decision. 
Mad  their  remedy  by  appeal.     If  tiiere  has  been  no  decision,  there  can  be  no 
I4>peal ;  if  there  has  been  no  party,  there  can  be  no  appellant.     And  so  as 
I  the  right  of  a  party  to  prosecute  any  particular  suit  in  any  particular 
court ;  that  court  may  have  its  own  rules  according  lo  which  that  question 
will  be  to  be  determined  as  it  arises,  and  this  court  will  not  in  general  in- 
terfere with  Bucb  rules,  still  less  with  the  Court's  decision  upon  them ;  but 
befure  the  point  arises  for  decision,  before  the  Court  can  apply  its  rules,  the 
party  must  be  admitted  as  a  suitor  tu  slate  his  case. 

"  Considerable  stress  was  laid  by  the  counsel  against  the  rule,  on  the  want 
of  interest  in  the  applicants  to  entitle  them  Co  come  to  us  for  the  writ.  On 
many  grounds  it  seems  to  me  that  they  had  fmfiicient ;  they  are  all,  indeedr 
involved  in  the  general  ijuestion,  which  will  remain  to  be  discussed  pre- 
■ently.  If  the  whole  proceeding  on  which  tlie  inferior  court  was  to  be 
engaged  was  a  mere  form  and  shadow,  if  tlie  citations  to  appear  were  mere 
mocliery,  interest  in  anyboily  there  could  be  none;  and  on  the  same  sup- 
position these  applicants  liave  no  interest  here  ;  at  all  events,  it  would  be 
a  waste  of  the  time  of  the  Court  even  to  listen  to  their  application.  But 
OD  the  oilier  supposition,  which  fur  this  purpose  they  have  a  right  to  make, 
the  citations  themselves  seem  to  give  them  an  interest,  and  still  more  the 
relations  which  two  of  them,  as  incumbents  in  the  diocese  of  Hereford,  have 
in  the  fUtli  and  doctrine  of  their  future  bishop.  We  have  more  than  once 
determined  that  the  interest  which  an  inhabitant,  merely  as  such,  and  though 
no  member  of  the  corporate  body,  has  in  the  good  government  of  the 
borough  or  city  which  he  inhabits,  is  suflici«nt  to  entitle  him  la  be  relator 
in  a  quo  warranto  Glcd  to  ijuestlon  the  election  of  the  mayor  or  membera 
of  the  town  euuncil ;  the  analogy  between  the  two  cases  seems  to  me  la 
be  perfectly  just 

*■  It  is  not  worth  while  to  notice  the  objection  founded  on  the  Church 
Discipline  Act,  which  could  scarcely  have  been  seriously  urged,  and  I  pass 
without  further  delay  to  the  great  question  in  the  case,  the  proper  con- 
■trurtion  to  be  put  upon  stat.  '25  Hen.  8.  c.  20.  .\nd  In  applying  my- 
self to  that  question  I  need  not  say  in  this  place,  that  our  object  must  be  to 
ascertain,  not  what  it  might  be  supposed  Henry  VIII.  intended  or  wished, 
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but  the  true  meaiiiiig  or  what  liie  legislature  has  written.  If  die  fonarr 
coo  si  deration  could  be  properly  admitted  into  the  inquiry,  or  the  rvMlenc 
upoD  it  ascertained  salisractorJIy,  1  have  no  reason  (o  belierc  Uni  it  voaU 
be  in  ttie  result  unfavourable  to  the  view  1  take  or  the  «tatBl«;baiM 
general  principles  that  cannot  be ;  it  is  not  quid  voluit  Res,  bat  oatyqvid 
dixit  Pari  ia  men  turn,  that  lawyers,  indeed  any  reasonable  inleqmten  tt 
the  law,  can  inquire  into. 

"  The  statute  in  the  fifth  section  enacts,  that  after  an  election  of  ■  Utkop 
by  the  dean  and  chapter  of  the  cathedral  church  of  the  see,  Uie  kiif 
shall  signify  the  election  to  the  archbishop  of  the  province,  requiring  imI 
commanding  him  to  confirm  the  said  election;  and  the  question  now  for 
the  first  time  to  receive  a  judicial  dccL>ion  is,  What  is  the  import  of  tbii 
commund  ?  On  the  one  hand,  it  is  said,  that  it  created  a  new  duty  in  tht 
archbishop,  invested  him  with  a  new  function,  but  that  the  ilaty  and  ^mt- 
tion  were  both  purely  ministerial,  and  the  act  to  be  done  a  mere  Tiindai 
form ;  on  the  other,  it  is  contended  that  the  act  of  confirmttton  is  >  imlcni 
important  judicial  act,  which  from  the  earliest  ages  of  the  Christian  dwrek 
it  was  a  part  of  the  archbishop's  or  metropolitan's  duty  to  peribra,  and 
that  the  command  in  the  statute  was  to  perform  that  act,  in  virtue  of  tkil 
office,  with  all  its  attendant  responsibilities  in  the  officer  performing  il,  ud 
consequences  to  the  election  with  regard  to  which  it  was  performed. 

"It  is  obvious  that  those  who  maintain  this  tatter  ground,  take  upon 
themselves  a  large  burden  of  stGrmalive  proof,  la  order  to  show  »bl 
CoafirmBtion  means  in  this  section,  they  seek  to  show  what  il  meant  froB 
the  earliest  ages  down  to,  and  at  the  time  of,  the  statute's  paa>ing ;  and 
no  one  will  question,  but  that  this,  if  satisfactorily  made  uut.  ia  tiotb  on 
legal  principles  of  interpretation,  and  according  to  the  plain  common  ttaat 
of  mankind,  a  proper  mode  of  arriving  at  the  true  meaning  of  tii«  word. 
If  the  confirmation  of  a  bishup  elect  was  a  process,  known  at  the  tiswc/ 
passing  the  act,  of  a  certain  nature,  to  be  performed  by  a  certain  fimo- 
tionary,  and  having  certain  consequences,  the  language  of  the  legiilattue 
simply  directing  that  functionary  to  go  through  that  process,  would  dtcei** 
and  mislead,  unless  it  were  used  in  that  sense,  and  as  containing  and  i^ 
volving  every  thing  so  known  and  understood. 

"  I  use  the  words  *  simply  directing,'  because  the  legislature  ntgbt  mae 
the  word,  though  incorrectly,  in  any  other  sense ;  and  if  other  parta  of  tl> 
statute  make  it  clear  directly,  or  by  strong  inference,  that  it  wna  vmi  ia 
some  other  sense,  unquestionably  that  must  prevail.  It  is  neceoMrj  ihar* 
fore  for  the  applicants  to  examine  all  parts  of  the  statute,  and  to  show  thai, 
taken  altogether,  no  inference  can  thence  be  drawn,  which  cnntndicti  tbt 
presumption  to  be  drawn  from  their  antecedent  historical  evidence. 

■■  Even  if  00  such  inference  can  be  drawn  from  the  statute  \\skM,  Il  mi^ 
be,  though  not  so  easily  or  clearly,  drawn  from  the  provisions  of  «hrr 
statutes  contemporaneous  or  about  the  same  period  in  pari  maleria:  it 
was  fitting,  therefore,  to  take  such  statutes,  if  any,  into  the  aecottnt. 
Lastly,  it  was  right  to  examine,  what,  in  point  of  fact,  was  doae.  and  bat 
been  done,  at  the  time,  or  in  succeeding  ages,  by  those  who  wvre  b>  tiatj 
the  statute.  No  usage  can  control  [he  unambiguous  language  of  tfc«  faw. 
no  disuse  can  render  it  obsolete' ;  but  when  the  question  is  upoa  the  meM* 
ing  of  the  language,  what  has  been  done  under  it  may  be  inquired  iMai  ■• 
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of  more  or  less  cogency,  according  to  circumstances,  in  determining  that  Bmhofs. 

question.  t^        TT" 

^  Judgment  of 

•*  There  are,  then,  four  heads  of  inquiry.     The  first,  third,  and  fourth   Mr.  Justice 
may  be  considered,  for  the  most  part,  inquiries  into  matters  of  fact ;  the    d°**^*'*^ 
•econd  is  one  of  construction.     I  do  not  propose  to  follow  the  applicants  urbwy  {Ardk^ 
through  them  all ;  the  time  forbids  my  doing  so  satisfactorily,  even  with  W#A<)p  qfy, 
regard  to  those  that  I  shall  inquire  into.    In  my  opinion,  they  have  made, 
upon  each  and  all,  a  case  so  strong  as  raises  a  firm  belief  in  my  mind  that 
the  conclusion  they  come  to  is  the  true  one ;  and  I  think  they  have  on  none 
received  such  an  answer,  or  had  such  difficulties  raised,  as  disentitle  them 
to  the  writ  they  ask  for.    This  is  enough  for  me  to  assert.    By  the  practice 
of  this  Court,  as  I  have  always  understood  it,  and  as  it  has  been  acted  on 
uniformly,  since  I  have  had  the  honour  of  practising  at  its  bar  and  sitting 
on  its  bench,  the  discretion  of  the  Judges  has  been  regulated  as  to  the 
issuing  of  the  writ  of  mandamus  thus :  they  have  not  required  absolute 
certainly  in  fact,  or  a  clear  or  unanimous  opinion  in  law,  as  the  ground  of 
issuitig  it.    If  the  fact  be  made  so  probable  as  to  require  an  answer  in 
reason,  or  an  answer  be  attempted  in  the  affidavits  of  those  who  show 
cause,  it  has  been  thought  right  to  let  a  jury  decide  the  question.     If  the 
conclusion  of  law  be  probable  in  favour  of  the  motion,  or  the  question  be 
one  of  difficulty,  requiring  a  solemn  decision,  it  has  been  thought  right  to 
let  it  be  raised  on  the  record.     Since  the  recent  interposition  of  the  legis- 
lature, which  has  made  our  judgment  on  such  record  subject  to  revision  in 
Courts  of  Error,  it  is  obvious  that  the  reason  for  this  latter  branch  of  the 
rule  has  received  a  much  increased  force. 

'*  Two  general  remarks  must  still  be  made  before  I  examine  the  historical 
evidence  prior  and  down  to  the  passing  of  the  statute.  If  that  evidence 
were  now  before  a  Jury,  and  a  Judge  were  summing  it  up,  I  apprehend  it 
would  be  his  duty  to  tell  them  that  it  was  to  be  considered  by  them  with  a 
reasonable  allowance  for  the  circumstances  under  which  it  was  produced, 
and,  among  those,  especially  the  length  and  remoteness  of  the  periods 
through  which  the  chain  was  sought  to  be  carried.  To  expect  that  a  title 
which  is  to  be  traced  down  for  centuries,  through  periods,  many  of  them,  of 
struggle  and  disturbance,  which  was  subject  to  the  confusion  occasioned  by 
contending  claims  and  foreign  usurpations,  should  be  made  out  with  the 
unbroken  continuity  and  uniform  clearness  which  might  properly  be  re- 
quired in  discusiiing  a  simple  transaction  of  to-day,  could  not  even  then  be 
required,  because  it  would  be  impossible  to  accomplish,  and  therefore  un- 
reasonable to  ask  for  it.  Independently  of  the  efiect  of  these  circum- 
stances on  the  evidence,  they  must  be  expected  to  produce  something  of  a 
similar  kind  on  the  title  itself,  or  series  of  facts  which  is  the  subject-matter 
of  the  evidence. 

'^What  we  said  in  a  case  in  which  we  had  to  consider  an  ancient  fran- 
chiae  of  the  University  of  Cambridge,  being  invited  to  disturb  its  enjoy- 
ment on  ingenious  objections,  may  be  not  improperly  applied  here.  '  It 
follows,"  we  said,  *  almost  necessarily,  from  the  imperfection  and  irregularity 
of  human  nature,  that  a  uniform  course  is  not  preserved  during  a  long 
period :  a  little  advance  is  made  at  one  time,  a  retreat  at  another ;  some- 
thing is  added  or  taken  away  from  indiscretion  or  ignorance,  or  through 
other  causes ;  and  when,  by  the  lapse  of  years,  the  evidence  is  lost  which 
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n-oulJ  explain  tliose  irregularities,  tliey  are  eariily  made  llic  I 
cavils  against  the  legality  of  Llic  whole  practicv.     Su  alito  with  I 
litle:  if  that  which  has  existed  from  time  immemorial  bf  scrntini 
e  severity  which  may  properly  be  employed  in  caiivusiDg  a 
grant,  without  making  allownnce  for  the  changes  and  accidenU  «f  ti 
ancient  title  will  be  found  free  from  objection ;  that,  indeed,  wtU  becwnie  a 
source  of  weakness,  which  ought  to  give  security  and  strengtli.'  { I ) 

"  If  contiiderations  like  these  ought  to  have  place,  and  such  lattpiage  10 
beheld,  in  regard  to  this  evidence,  on  a  trial  before  a  Jury,  it  is  obviuu*  ihii. 
in  the  jiresent  stage  of  the  inqiiiry,  they  have  tenfold  propriety  aniJ  wrigbi. 
I  do  not  present  it  as  an  analogy  strictly  conclusive;  but  the  pruvincc  oflb« 
Court  at  present  resembles  more  that  of  the  Grand  than  of  the  Petty  Jorj. 
If  we  refuse  the  rule,  we  do  indeed  preclude  further  inquiry  ;  wc  praoDuoet 
our  opinion  that  there  is  nothing  to  be  inquired  into;  either  tliat  the  rn- 
dence  is  so  wrirthless  or  irrelevant,  or  the  subject-matter  so  uniniporiut 
that  we  will  shut  the  door  of  Justice  on  the  prosecutor;  but  if  trc  grant  ii. 
we  only  say  the  present  state  of  the  proof  requires  an  answer ;  tiraiig(> 
has  been  done  to  make  the  cose  fit  for  further  inquiry  and  more  ttitan 
decision.  If  tliis  be  ao,  surely  we  ought  to  examine  the  evidence  with  c»o- 
did  mind?,  making  due  allowance  for  all  its  inevitable  difficulties  Wf 
should  remember  that  it  travels  into  remote  periods,  and  turns  npon  fscta 
of  a  kind  which  do  not  ollen  come  before  us,  and  a  law  and  legal  litnanm 
with  which  we  cannot  be  familiar.  Whatever  decision  we  now  promWW 
(I  speak  as  1  feel  for  my  own  fhare  in  it),  is  more  tlian  commonly  obooswaa 
to  error :  it  is  a  safe  rule  —  a  conscientious  rule  —  it  is  the  rule  of  tb( 
Court,  as  I  at  least  understand  it,  to  decide  so  that  error  may  be  IcM  liktl) 
to  end  in  final  injustice. 

'-  It  is  under  these  conditions  that  I  enter  on  the  inquiry  1  propMt  to 
make.  The  case  on  the  part  of  the  applicants  commenced  with  rvidestc 
offered  even  from  the  Apostolic  oges  of  the  Church.  I  am  content  to  Man 
from  the  General  CounciU.  [  presume  the  authority  of  these  Coudc^oo 
a  matter  of  Church  government  in  England,  be fu re  the  Reformation,  will 
not  be  questioned.  Evpd  as  to  matters  of  doctrine,  their  authority  nts- 
pressly  recognised  by  the  Legislature,  after  the  Reformatioa  in  the  itaL  I 
Eliz.  c.  1.  s.  36.  At  a  time  when  Christendom  was  united  u  on*  My. 
it  was  considered  to  represent  the  whole  inhabited  earth ;  and  when  (W 
springing  up  of  any  important  heresy  or  other  such  urgent  cause  oc«a«iao«J 
the  assembly  of  a  council  froni  all  nations,  it  was  Lecnmenical,  r%  «iiv«yt<>V> 
and  bound  all  the  members  of  the  one  entire  body.  Four  great  hemic*,  il  ■* 
well  known,  oceasioned  the  summoning  of  what  Hooker  calls  '  roar  bm> 
famous  ancient  General  Councils;'  and  of  these  we  have  canons  by  two. 
those  of  Nice  and  Chalcedon,  which  speak  of  the  confirmation  of  rputujd 
elections,  in  terms,  as  being  penes  Mclropolitauum ;  that  one  elected  prMrr 
voluntateni  et  consclentiam  Metropolitani  ought  not  to  be  «  Iwh^  Me 
debere  esse  Episcopum.  Limit  these  last  words  as  you  plea*^  lbMCk>' 
you  construe  them  by  the  light  of  the  former,  you  cannot  Back  nrfaw 
their  force;  assume,  if  you  will,  that  these  canons  bad  referenn  to  * 
period  when  elections  of  bishops  were  more  popular  than  even  in  ium 

(1)   Urg.  1.  ^rckiult,  S  A,  h  E.,«SS. 
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thpy  have  lieon  in  England  cince  the  Cunrjucst,  Ihoiigli  both  CniineiU,  be   Bi'^iidfj. 
it  obwrved,  were  called  by  Imperial  authority  after  the  estDblisbtnent  of  judpment  of~ 
Christianity,  aiiii  after  the  rulere  of    ihe  earth  had  asaumed  part  in  the   Mr.  Jiiwiw 
nomination  to  biehopricd;  still  you  have  the  undisputed  fact,  ihal  in  thoBC   ^"''"''^cJ? 
wry  early  ages  the  Metropolitan  Uid  intervene;  his  conftrination  was  ne-  trrh      ■  "^^ 
ewsary  to  complete  the  election  of  one  of  his  Com  provincials.     Could  any  *"* 
thing  be  more  reasonable  tlian  tliat  he  should  intervene,  when  he  vaM  to 
administer  consecration,  and  when  the  bishop  elected  wan  to  rule  over  a 
diocese  wttliin  his  province,    subject  to  his  visitatorial    power,  liable  to 
deposition  at  his  hands. 

'  I  am  compelled  to  pass  over  a  large  body  of  evidence  of  the  same  kind, 

ai^  from  General,  some  from  National  Councils;  for  I  am  only  indicating 
the  grounds  of  my  opinion,  not  going  into  the  whole  detail  of  the  evidence. 
These  precede  the  rise  uf  what  is  called  the  general  canon  law.  Now,  as 
1  understand  it,  it  is  not  so  much  contended  that,  under  this  law  the  point  is 
not  satisfoclorilj  made  out,  as  that  there  is  no  ground  for  admitting  this  law, 

of  any  authority  in  settling  the  question  with  regard  to  England.  When 
we  speak  of  England  before  the  Reformation,  1  confess  I  hardly  under- 
vtaod  this  difficulty.  We  speak,  then,  of  a  country  within  the  pale  of  the 
Roman  Catholic  Church,  admitting  'our  holy  father,  the  Pop;,' a^  he  is 
commonly  termed  in  the  very  statutes  which  sought  to  restrain  his  usitrpa- 
tiODS,  to  have  in  spiritual  causes  and  matters  appellate  jurisdiction  from  all 
vcclefiastical  judges  here.  The  ranon  law  regulated  all  decisions  in  spiritual 
matters  at  ttome.  The  decrees  of  Councils  and  of  Popes,  the  opinions  of 
learned  men,  and  other  sources  on  which  it  was  founded,  would  be  naturally 
received  as  authority  in  the  courts  of  other  countries  from  which  appeals 
Uy  to  Kome.  In  this  country  they  obtained  their  binding  authority,  no  doubt, 
Irom  custom,  and  were  subject  to  the  control  of  our  statute  and  common 

'.  Some  instances  of  this  control  are  familiar  to  lawyers,  but  it  operated 
in  comparatively  few  and  exceptional  cases.  As  the  general  rule,  it  is  quite 
i>fe  to  say  that  our  ccclesiuBlicnl  courts  govern  themselves  by  the  general 
'  eaoon  law,  which  was,  in  truth,  the  law  of  that  general  Catholic  Church,  of 
which  the  English  Church  was  a  branch.  Concurrently  with  this,  however, 
ITK  had  a  national  canon  law,  not  a  complete  system,  or  furnishing  a  rule 
of  deciMon,  if  taken  by  itsi-lf,  for  all  casea  ;  for  this  was  founded  solely  on 
occasional  Legatine  constitutions,  or  ordinances  of  national  or  provincial 
ajnods.  Upon  these  we  have  the  comments  of  Lyndwood  and  John  do 
Albo,  which  show  conclusively  that  they  were  never  intended  to  overrule 
generally,  or  supply  the  place  of  llie  general  canon  law,  or  to  do  anything 
more  than  to  supply  deficiencies,  where  particular  local  circumstances  made 
it  necessary. 

'In  this  part  of  the  argument  it  is  liardly  in  course  to  consider  the 
eSecl  of  this  law  after  Ihe  Ueforniation,  but  1  stop  for  one  moment  in 
.'Consequence  of  an  ob«rn'8tion  or  two  which  has  been  made,  to  olfer  an 
'observation  upon  staL  2.S  Hen.  8.  c.  I!X  as  it  affects  the  prewnt  state 
'  of  the  canon  law  in  this  country.  Now,  the  proviso  which  has  been 
referred  to  at  the  close  of  this  statute,  refers  expressly  to  the  preamble 
and  is  confined  to  it;  but  that  preamble  is  not  speaking  of  (he  general 
canon  law,  it  is  speaking  of  the  canons  that  had  been  onlained  in 
!  provincial  synods  or  councils  of  this  country.     'Whereas,'  it  says, 
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'llie  king's   humltle  aud   obedient  BulyecU,  llie  clergy  of  tliU  mita 
,f      England,  Imvc  not  only  acknowledged  according  to  tbc  truth,  tliat  the  « 

vocations  of  tbe  sanie  clergy  ia,  alivays  hath  been,  and  ought  to  be  | 
"  sembled  only  by  the  king'^t  writ,  but  also  sabniitiing  themselves  to  | 
ch-  king'9  majesty,  have  pronounced  in  verbo  sacerdocii,  that  tfa<-y  «iU  t 
from  henceforth  presume  to  attempt,  allege,  claim,  or  put  in 
promulge  or  execute  any  new  canons,  constitutions,  ordinan< 
or  other,  or  by  whatsoever  other  name  they  &hall  be  called  in  tke  ( 
vocation,  unless  the  king's  most  royal  assent  and  licence  may  to  tbtnl 
had  to  make,  promulge,  and  execute  the  same,  and  that  his  miy«*tj  f 
give  hia  most  royal  absent  and  authority  in  that  behalf.  And  abi 
divers  constitutions'  (the  lawyer  immediately  remembers  the  coiutiui 
ofOthoboD  and  Otho  that  are  stated  in  Gibson),  'ordinances  and  c 
provincial  or  synodal,  which  heretofore  have  been  enacted  and  be  IbM 
not  only  to  be  much  prejudicial  to  the  King's  prerogative  royal|ri 
repugnant  to  the  laws  and  statutes  of  this  realm,  but  also  oveni 
to  his  Highness  and  his  subjects,  the  said  clergy  hath  most  humbly  b 
the  king's  highness  that  the  said  constitutions  and  canons  may  be  eoan 
mitted  to  the  examination  and  judgment  of  his  Highness  and  of  two  ainl 
thirty  persons  of  the  King's  subjects,'  And  then  it  goes  on  to  state  the 
terms  of  the  commission  whicb  is  to  be  appointed  for  the  investigaticw. 
Then,  after  enacting  the  mode  in  which  the  Commissioners  n-re  to  proetnl, 
it  provides: — 'That  such  cancms,  constitutions,  ordinances,  and  tjaoiala 
provincial  being  already  mode,  which  be  not  contrariaiit  or  repugnant  U 
the  laws,  statutes,  and  customs  of  this  realm,  nor  to  the  damage  or  hartaf 
the  King's  prerogative  royal,  shall  now  still  be  used  and  executed  a*  ihcy 
were  afore  the  making  of  this  act,  till  such  time  as  they  be  viewed,  mv^cJ. 
or  otherwise  ordered  and  determined  by  the  said  two  and  thirty  petson*.' 
It  is  well  known  that  that  Commissiun  never  was  effective,  and  it  u  upon  that 
footing  that  what  I  call  (distinguishing  it  from  the  general  canon  hwji 
the  national  canon  law  of  this  country  at  present  stands. 

■'  When,  then,  upon  a  point  of  ecclesiastical  law  arising  before  lb«  I 
formation,  the  decretals  or  canonists  are  cited,  surely  the  presumpt 
that  they  tell  us  truly  what  the  Church  law  in  England  then  v 
onus  lies  on  him  who  would  allege  that,  by  reason  of  some  statute  a 
trariant  rule  of  the  common  law,  the  case  was  not  to  be  decided  by  thcK'^ 

"I  do  not  cite  again  the  different  passages  referred  to  \o  the  mrgumn^' 
nor  enter  into  the  criticism  which  was  addressed  to  show  that  Hiine  of 
them  did  not  apply  to  confirmation  of  Episcopal  elections.  The  nsult,  to 
my  mind  at  least,  left  it  clear  ttiat  what  had  been  decreed  by  council*  had 
been  adopted  into  the  canon  law ;  that  elections  were  subject  lo  M** 
firmation  by  the  Mf-tropolitan  ;  that  such  confirma^on  was  a  real  judkiil 
proceeding ;  that  the  process  of  the  election,  processus  electionia,  and  Hm 
persona  electi  were  the  subjects  for  consideration ;  as  to  which  wilnaw* 
were  examined,  and  the  result  was  not  unfrequently  unfavourable  lo  tht 
elected.  It  was  contended  that  "  persona  electi "  limited  the  inquiry  Mdy  la 
hu  identity;  but  this  was  conclusively  disproved  by  the  cause*  aMigatdWMa 
at  length  in  some  of  the  cited  passages  and  also  in  some  iiutwieM  aetBdf 
recorded  in  history,  from  which  it  appeared  that  the  morals,  leaning,  h|p- 
limacy,  any  thing,  in  short,  which  went  to  make  up  cananical  fitMW,  «e<* 
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Bade  Die  subject-matter  of  inquiry.     And  I  inay  observe,  in  passing,  that  I    BuHora. 
do  not  remember  a  single  instance  in  whicli  the  persona  elccli,  limited  to  ju,[gmciii  of 
the  point  of  mere  identity,  was  ever  brought  into  question  at  all.  Mr.  Juilice 

"  Wlien  it  was  sought  to  show  the  actual  application  of  this  law  of  con-    ^'" 
finnation  to  elections  of  English  bishops,  a  difficulty  was  raised  to  which   urin 
the  frequent  struggles  between  our  Monarchs  and  Itonie  lent  a  colour,  ^"*' 
When  the  Monarchy  wa.s  weak  or  the  throne  contested,  the  Papal  power 
often  made  advances ;  the  practice  of  Provisiont  would  often  interfere  with 
the  Metropolitan's  conGrmatiun,  for  if  the  Pope  nominated,  of  course  a 
confirmation  was  needless:    often,  too,  it  would  be  tliat  that  which  was 
properly  the  appellate  jurisdiction,  would  draw  to  itself  improperly  die 
original  cognisance.     Still,  after  every  deduction  made  on  these  accounts, 
ft  body  of  proof  remains  substantial  and  abundantly  satisfactory,  that  the 
ordinary  jurisdiction  of  confirmation  was  in  the  Metropolitan. 

"  Here  1  allude,  as  I  intended  to  do  before,  to  the  instances  cited  from 
Wharlun's  Anglia  Sacra,  a  book  undoubtedly  of  great  interest,  not  merely, 
be  it  remembered,  a  modern  work  —  to  speak  as  modern  of  any  work 
written  in  the  17lh  century,  not  merely  an  original  work  of  the  author  at 
that  time ;  but,  as  it  appears  from  examining'  into  it,  in  great  part  a  collec- 
tion from  ancient,  and  some  of  them  contemporary  writers.  The  in- 
nances  adduced  by  Mr.  Dndeley,  ranged  from  1^77.  5  Edw.  1.,  to  1416, 
S  Hen.  5.(1)  I  do  not  mean  to  repeat  them,  but  I  take  the  first,  for  two 
or  three  reasons,  it  is  remarkable  for  several  circumstances  which  are 
nentiooed  in  it.  The  monks  of  Winchester  elected  Buberl  the  bishop  of 
Bath  and  Wells;  the  Archbishop  of  Canterbury  rejected  him  for  having 
formerly  been  a  pluralist,  and  this  was  done  by  virtue  of  a  canon  of  the 
eouncil  of  Lyons,  passed  only  three  years  bofore.  It  is  observable  that  in 
one  of  the  Constitutions  of  Olbo  or  Othobon,  I  forget  which,  the  same 
circumstance,  pluralilatis  causa,  is  made  the  ground  of  objection  to  the 
election  of  a  bishop.  A  second  elected  in  his  place  was  rejected  by  tho 
Archbishop,  for  the  same  cause.  Here  we  have  two  instances  in  which  a 
canonical  offence  first  created  by  a  foreign  council,  was  made  the  ground  of 
Njeciion.  Upon  the  sec  ind  occasion,  the  Bisbup  elect  appealed  to  the  court 
of  Rome,  where  he  was  opposed  by  the  primate  wlio  is  spoken  of  as  a  man, 
orclesiactin  discipline  obseivantissimus.  Wharton  says,  he  was  so  intent 
on  snitaining  the  njection  a»  to  declare  ibat  he  would  resign  if  the  case 
were  decided  against  him,  nnd  be  succeeded  in  having  bis  judgment  con- 
Rrmed.  Dut  then  the  Pope  tor)k  occasion  to  appoint  to  the  vacant  see  him- 
■elf,  and  caused  the  consecration  to  lake  place  at  once  at  Rome.  The  new 
Bishop  Bpi>ears  from  his  name,  Pontiasara,  to  hove  been  an  Italian,  already 
■rclideacou  uf  Exeter,  probably  by  Papal  Provision,  and  Professor  of  Civil 
law  at  Modena.  This  extract,  while  it  is  strong  to  thow  the  reception  of 
the  canon  law,  the  jurisdiction  of  the  Metropolitan,  nnd  the  reality  of  the 
flonfirmstion,  shows  also  the  irregularities  which  would  often  occur  and 
disturb  the  exercise  of  that  jurisdiction,  owing  to  Papal  interfere tice. 

**Thii  author  is  full'of  instances  uhich  show  the  operation  of  Papal 
.Froviuons,  and  of  appeals  to  Rome,  in  the  noat  Intertwting  manner.     The 
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ca*e  of  Itobcrt  Orfuril,  tlie  fourteenth  bialiop  of  Ely,  I  m»y  n 
cxumpU,  where,  after  election  objected  to,  and  cancelled  hj  the  A 
the  party  goes  to  Rome  and  appeals  against  the  rfjection.  A  dw 
stated  to  have  taken  place  before  the  Pope  and  his  CardinaU,  i 
is  made  by  the  Bishop  elect  to  the  Pope,  of  the  e:iamiaation  which  he  M 
undergone,  and  the  answers  that  he  had  made.  He  appears  to  Imtc  cott- 
ducted  himself  so  well,  that  the  pope  says,  '  "  Certe,  fill,  b«ue  re*poi>dirtL 
Non  teinvenimus,  aicut  scripsit  nobis  fratcr  nosterCanluarienttis.TU  vKcnaBh 
immo  vero  omni  honilate  et  scientiu  replctum  le  esse approbamus."  EtMiU 
eoiifinuavit  electionem  ac  ibidem  celebrari  fecit  ipsius  con^Mrationeai.' 
Here  \a  an  instance  in  which  the  appellate  court  pronouncing  the  jwlg- 
ment  which  ought  lo  have  been  pronounced  below,  carries  it  into  effrel  by 
celebrating  the  consecration  upon  the  spoL  The  termination  of  this  kffur 
shows  an  instance  of  the  real  grievance  which  this  country  suMuord  ODdrr 
Papal  exact  inns  and  usurpations;  fur  it  is  said,  'His  ilaque  oegutii*  fel»- 
citer  espeditis,  iter  versus  Angliam  slaliin  arripuit,  et  ad  suam  Elyeiwon 
ecelesiam  prospers  pervenit,  plus  quuRi  xv.  millibus  librarum  mn  ■Itnw 
oiieralus.'  So  Ihat  the  appeal  had  cost  him  15,000^,  the  enormity  of  whiei 
■um  at  that  time  of  day  can  be  easily  ascertained. 

"  I  have  stated  that  the  latest  instance  which  I  have  noted,  as  rffprvH  lo 
in  the  argument,  was  of  [he  year  HIG;  the  case  of  John  Waknytic. 
bishop  of  Norwich.  He  was  confirmed  by  the  Melmpolitan,  aaiirt  ni* 
l-umstances  which  at  first  sig'ht  create  a  difficulty,  but  I  think  on  cntHt- 
deration  are  not  only  explainable,  but  inay  serve  to  throir  light  ofi  the  laa- 
guage  of  the  statute  now  in  question.  This  waa  the  period  of  thr  ^mi 
Papal  schism.  There  were  three  Anti-popes;  Henry  V.  prMrrvtng  a  tm- 
tralily  between  the  rival  candidate;:,  treated  the  see  of  Rome  as  rseaBl.ti>d 
by  conBe<]uence  those  bulls  and  briefs  which  had  become  eslablutbcd  u  ■«• 
cessary  to  the  completion  of  episcopal  election,  could  not  be  piut-iuid 
IVom  any  one.  An  act  of  Parliament,  therefore  paswd  in  S  Hem.  5. 
reciting  that,  for  this  reason,  conlirinatioRs  could  not  be  modes  ■■'I  P**' 
inconveniences  followed,  and  enacting  that  during  the  avoidMtee  of  Ibt 
Apostolic  see,  Bishops  elect  should  be  confirmed  by  the  MelropoJiUa^ 
without  excuse  or  delay  made  on  that  account,  and  that  ibe  Kindt's  viiii 
should  issue  to  the  Metropolitan!],  straitly  chai^ng  ihe'DO  to  [■erTara  (tt 
said  con limiat ions,  and  nil  that  to  their  office  therein  appertajn*  ;  and  alM 
to  the  elected  tliat  they  shnulil  etfeetually  pursue  thtir  confintutioos  imUtt 
the  Archbishop,  In  the  fourth  volume  of  Rymer,  in  th«  •e«ood  p«rb  fk 
156,  will  be  found  the  writs  accordingly  issued  both  to  Wakrry^  ifa 
bishop  elect,  and  the  Metropolitan  fur  the  confirmation.  That  to  tbe  hfMr 
enjoins  him  to  proceed, '  Absque  escusatiune  seudilationealiquali  ptoetdirii 
ac  ceetera  omnia,  quie  vesiro  canonic.-6  incumbent  officio,  in  hac  parte  pot- 
gstis,  et  exequamini.'  It  is  not  to  be  inferred  that  the  confinnalloM  V0t 
ordinarily  by  the  Pope,  but  that  the  Metropolitan  could  not  proertd  M 
confirmation  or  the  other  duties  which  were  cauoDiealiy  incumbent  oa  be 
OS  such,  upon  the  election  of  a  suffragan  within  his  province,  withoat  > 
mandate  or  bull  from  the  Pupe.  The  lan<;uage  of  the  statute  and  wnh 
shows  that  confirmation  was  part  of  the  canonical  duty  of  the  mrtropoiitBa, 
and  it  abows  also  that  at  that  time  the  King's  assent  lo  the  electioa  was  Mt 
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sufiicicDt  by  the  common  law  of  the  Church  without  the  Pope's  sanction  to  BisuoPi. 
the  confirmation.     The  stat.  Hen.  5.  was  a  temporary  measure,   which  met  j^jdirmcnt  oi 
the  difficulty  occasioned  by  a  vacancy  of  the  Apostolic  see;  nothing  can  be  Mr.  Justice 
stronger  to  show  the  imperftctness  of  the  royal  title  of  itself  completely  to   ^^"J**^*^ 
fill  up  Bishoprics.     We  find  from  Wliarton,  (p.  417)»  that  when  the  council  terbuty  (Ara 
of  Constance  had  terminatc^d  the  papal  schism^  and  Martin  V.  was  elected  ^^*^P  "/)• 
Pope,  he   ratified   both   the   confirmation   and   consecration   of  this  very 
Wakerjng,  who  had  attended  the  council,  with  other  ambassadors  from 
Henry. 

**  With  the  election  of  Martin,  the  stat.  Hen.  5.  would  expire,  and  that 
»tate  of  things  would  revive,  which  the  several  statutes  of  Henry  VHI. 
paatcd  shortly  before  25  Hen.  8.  c  20.  and  that  statute  itself  show  us 
to  have  been  then  existing ;  the  chapters  electing,  with  apparent  free- 
dom, but  certainly  under  the  indirect  influence  of  the  Crown ;  the  Pope 
then  upon  request  issuing  various  'bulls,  which  had  been  made  necessary, 
DO  doubt,  for  the  purpose  of  exercising  influence  and  exacting  money: 
amoog  others  one  to  the  Metropolitan  to  proceed  canonically  to  confirma- 
tion and  consecration  ;  t)ie  metropolitan  then  undertaking  the  confirma- 
tion, subject  to  appeal,  and  finally  on  approval,  if  no  appeal  made,  or  tlie 
Pope  did  not  by  some  assumption  of  power  interpose,  the  consecnition. 

^  Before  I  pass  from  this  part  of*  the  subject,  let  me  observe,  that  every 
case  of  Papal  confirmation  and  consecration  must  not  be  taken  as  evidence 
against  the  Metropolitan's  ordinary  power.  Rightly  or  wrongfully  (and,  had 
the  bishop  of  Rome,  happily  for  Christendom,  been  content  with  the  lawful 
prece<lence  and  power  wiiich  he  might  have  claimed  as  Patriarch,  he 
would  rightly  have  claimed  appellate  jurisdiction  in  such  matters),  but  as 
matter  of  fact,  he  claimed  and  exercised  it ;  if,  therefore,  he  decided  an 
appeal  in  favour  of  the  bishop  elect,  his  decision  was  in  fact  a  confirma- 
tion, and  he  might,  as  appellate  judge,  then  execute  the  duty  of  the  inferior 
judge,  and  consecrate  at  once  ;  when  beyond  this  he  took  on  him,  having 
rejected  the  bishop  elect,  to  confer  the  see  on  a  nominee  oi  his  own,  this 
was  a  mere  usurpation,  growing  out  of  his  wrongful  assumption  of  the  title 
and  place  of  Universal  bishop  of  the  whole  Christian  Church. 

**  I  now  close  an  inquiry  whicii  I  am  sensible  I  have  been  led  to  follow 
to  a  wearisome  length,  and  yet  cannot  expect,  imperfectly  as  the  case  has 
lieen  expanded  even  at  this  length,  to  have  conveyed  so  clear  a  view  to 
others  as  I  seem  to  myself  to  have,  or  so  strong  a  conviction  that  when 
Henry  VHI.  and  iiis  parliament  came  to  legislate  with  regard  to  episcopal 
elections,  they  had  to  deal  with  confirmations  by  the  metropolitans  as  real 
transactions,  judicially  conducted  by  them,  in  virtue  of  a  jurisdiction  from 
the  earliest  times  inherent  in  their  ofllice.  W^e  are  now  to  see  how  they 
have  dealt  with  confirmations  in  the  famous  statute  under  consideration, 
but  the  examination  which  I  have  to  make  of  its  several  clauses  will  be  more 
intelligible,  if  I  pref<ice  them  with  a  statement  of  the  general  view  which  I 
take  of  its  policy  and  purview.  And  in  forming  this,  I  think  myself  bound 
as  a  lawyer,  to  regard  only  the  legitimate  and  certain  guides  to  interpreta* 
tion,  which  the  state  of  things  at  the  time  it  passed,  the  existing  mischiefs 
proposed  to  be  remedied,  its  own  language,  and  contemporary  statutes  afford. 
The  personal  character  or  wishes  of  the  monarch,  on  the  one  hand,  it 
would  be  unsafe  to  attach  much  importance  to,  unless  I  knew^  on  the  other, 
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the  amount  of  ability,  sound  lieartcdnc^s  devotion,  or  powtr,  which  migbl 
be  found  in  [he  individual  franneTS  who  peoned,  or  iu  the  united  body  «  fairb 
enacted  it. 

"  I  conceive,  then,  that  there  were  two  prevailing  objects ;  tht  fir»l.  lu 
put  on  a  clear  foundation  the  royal  power  in  the  iiuiniMation  of  tiLdiiipt. 
Although  the  Crown'd  right  to  present  was  in  subotance  well  adoiua- 
ledged,  whether  depending  on  the  supposed  right  of  patronage,  or  th«  in- 
herent and  eonatitutional  right  of  the  Crown;  yet,  in  the  theory  oflbetaw, 
the  office  of  bishop  was  an  elective  one,  and  elections  were  free,  and  Oit»t 
two  principles  would  sometimes  be  found  in  contest  with  each  other;  tb 
exercise  too  of  the  Crown's  right,  in  spite  of  previous  statutes,  would,  *oiiif. 
times,  indeed  not  seldom,'  be  impeded  by  Papal  interference,  in  tbc  way  uf 
Provision.  I  may,  in  passing,  observe,  that  the  recitals  of  aticieol  statuir*. 
and  the  language  of  our  text-books,  place  tlie  right  of  the  Monarch  aintk 
more  on  patronage  than  on  imperial  power.  The  bi>hoprirs  wens  do«»* 
tives,  in  the  commencement ;  because  the  Crown  had  founded  and  endowtd 
them.  When,  at  an  early  period,  elections  revived,  the  Crown  was  ttiDp^ 
tron,  and  presented ;  but  then  revived  eoufirmaiion,  and  the  analogy  btrtwrm 
a  bishopric  and  an  inferior  preaentative  benefice  was  in  this  poiut  mia|WcM. 
The  second,  and  perhaps  more  ut^ent  object  was,  effectually  to  prevent  all 
interference  from  Itome  wi:h  the  completing  the  making  of  the  brnkp 
whom  the  Crown  should  have  nominated,  and  aUo  to  secure  the  pnMft 
obedience  of  the  Metropolitan  to  the  royal  commands. 

"  For  effecting  the  first  object,  it  was  not  thought  necesinry.  probaUy  DM 
desirable,  to  alter  the  ai.eient  canonical  mode  of  proceeding  by  drrlioiL  If 
lawyers  and  canonists  were  engaged,  as  is  probable,  or  consullnl,  ia  tbr 
framing  of  the  act,  they  would  be  aware  of  many  inconTenicowv  tint 
might  arise  from  a  departure  from  the  ancient  mode.  The  taw  had  attacbrd 
certain  rights  to  certain  steps  in  the  process  (see  Evans  v.  Acuilkr,  hlia. 
472,)  and  evils,  foreseen  and  unforeseen,  and  of  coune  not  ea&ily  Ui  be 
guarded  against,  might  be  apprehended.  If  divines,  aa  b  atili  more  ptv- 
bable,  were  consulted,  they  wouki  naturally  be  slow  to  ^rer  onci  link  ao- 
necessarily  from  the  venerable  chain  which  bound  our  Church  in 
with  the  great  Christian  commonwealth.  Election,  therefore,  was  p 
but,  as  it  was  to  be  preserved  in  form  only,  that  change  was  to  bedMifjr 
and  unambiguously  made  by  the  introduction  of  a  new  instrnmeol,  tbeUttn 
missive  i  and  the  stature  was  so  wordi'd,  that  no  question  could  poKihly  fc* 
raised  ;  nothing  was  left  to  cavil  or  exception. 

"Assuming  that  the  Chapters  proceeded  according  to  law,  for  rCecitngtkC 
second  object  nothing  new  was  required  to  be  added  in  tlii:  mnauiisf 
steps.  Some  things  would  be  to  be  taken  away.  There  would  be  onafif 
matiun,  still  as  necessaiy  as  before,  for  there  was  no  intention  to  intprfcre  with 
the  Metropolitan's  inherent  pDwers(l),  or  to  disturb  the  a 

(I)  In  the  FonnuUriesof  Fiitli  (bat  vrrv  lomi 
]iut  fbttli  by  autburily.  ahaul  fuur  yean  ^lall 
■ftrr    lb«   cnactmvnt    of  >tat.   95   lien.  f>.  " 

c  80,  tlie  fuUoviDg  imporlant  poi 
ocean  \o  the  Iiutilulioo  of  ■  Cliti 
Man,  which  wu  not  |atliiitcd  lo  in 
CMirw  of  tlie  nrgument,  but  mi  ai 
i]iM)itly  eilcd  by  ilie  Biibop  of  Exeti 
Uic  House  oF  Lotilt,  in  a   diicuisiun 
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between  himself  and  his  Suffragans,  and  the  King  might  be  deceived  in  his  Bishops. 
appointment,  and  did  not  arrogate  to  himself  spiritual  powers  of  dispen-  judinnent  oi 
sation.     Not  a  word,  therefore,  was  admitted  which  might  be  interpreted  to  Mr.  Justice 
derogate  from  the  Metropolitan's  juri^diction  ;  rather  it  was  increased,  by   Coleridge  in 
relieving  it  entirely  from  all  Papal  review.     Consecration  would  follow  on  terhurw  {Ard 
con6rmation,  as  before ;  but  in  both  it  was  necessary,  especially  at  the  time  W«Aop  of), 
of  the  enactment,  both  to  guard  the  Metropolitan  on  the  one  hand,  and  the 
Church  and  the  Crown  on  the  other  in  the  case  of  Romish  tendencies  in 
the  Metropolitan,  from  every  sort  of  Papal  interference  or  impediment,  by 
the  severest  sanctions. 

*'  If  these  were  all  the  provisions  of  the  statute^  there  would  be  no  diffi- 
culty in  the  view  I  have  presented  of  it ;  but  something  remains.  Two 
partien  were  concerned  in  the  making  of  a  bishop,  after  the  presentation  by 
the  Crown.  The  electors  and  the  Metropolitan  both  might  thwart  the 
nomination;  the  former  by  refusing  to  elect,* the  latter  by  refusing  to 
coofirra  and  consecrate.  The  former  might  be  punished  for  disobedience, 
but  could  not  be  compelled  to  elect ;  and  therefore  in  the  place  of  a  formal 
election,  where  that  was  refused,  the  king  was  to  nominate  by  letters  patent. 
In  reason,  perhaps,  it  migiit  have  been  expected  that  some  new  process 
equivalent  to  confirmation  should  have  been  provided.  Confirmation  itself 
in  terms  would  not  be  preserved ;  for  that  was  the  act  of  a  superior  autho- 
rity, and  would  have  been  a  scarcely  decorous  process  to  be  carried  on  in 
respect  of  one  who  was  the  direct  grantee  of  the  Crown,  and  ancient 
usage,  besides^  had  appropriated  that  process  to  election.  The  Crown 
would  be  unwilling  to  create  anew  any  substitute,  and  it  was  the  less  neces- 
sary because  the  Metropolitan's  power  and  responsibility  remained  un- 
touched in  the  consecration  ;  and  though  he  might''  be  punished  for  wilful 
and  groundless  refusal  to  consecrate,  he  could  not  be  compelled  to  do  that 
act;  and  no  provision  was  made  (a  mosst  remarkable  circumstance)  for 
procuring  the  consecration  by  any  other  means  of  him  whom  the  Metro- 
politan should  refuse  to  lay  his  hands  upon. 

**  Let  us  now  sec  whether  the  statute  itself  does  not  agree  with  the  view 
I  have  presented.     The  first  and  second  sections  recite  those  parts  of  23 


menu,  and  to  have  the  cure  of  jurisdiction 
over  these  certain  people  within  this  parish 
or  within  this  diocei^e)  bhall  be  tliouglit  unto 
them  me«t  and  worthy  to  exercise  the  same, 
aiid  to  reject  and  repel  from  the  said  room 
such  as  they  shall  judge  tu  l>e  unmeet  there- 
lure.  And  in  this  part  we  must  know  and 
understand  that  the  Miid  presentation  and 
nomination  is  of  man's  ordinance,  and  ap- 
pcrtaineth  unto  the  founders  and  patrons, 
or  other  persons,  according  to  the  laws  and 
ordinances  of  men  provitied  for  the  same. 
At  for  an  example,  within  this  realm  the 
presentation  and  nomination  of  the  bisliof>- 
rics  appertaineth  unto  the  kings  of  this 
realm ;  and  of  other  lesser  cures  and  per- 
•onagca,  some  unto  the  king's  highness,  some 
unto  other  noble  men,  some  unto  bishops,  and 
pome  unto  other  persons  whom  we  call  the 
patrom  of  the  benefices,  according  as  it  is 
proiridcd  by  the  order  of  the  laws  and  ordi- 
nances of  this  ri>alm.  And  unto  the  priests 
or  bishops  belongeth,  by  the   authority  of 


the  Gospel,  to  approve  and  confirm  the  per- 
son which  shall  be,  by  the  king's  highness 
or  the  other  patrons,  so  nominated,  elected, 
and  presented  unto  them  to  have  the  cure 
of  these  certain  people,  within  this  certain 
parish  or  diocese,  or  else  to  reject  him,  as 
was  said  before,  from  the  same,  for  his  dc» 
merits  or  unworthiness.  For  surely  the 
office  of  preaching  is  the  chief  and  most 
principal  office,  whereunto  priests  or  bi- 
shops be  called  by  the  authority  of  the  Gos- 
pel, and  they  be  also  called  bishops  or  arch- 
bishops, that  is  to  say,  supcrattcndants  or 
overseers,  especially  to  signify,  that  it  is 
their  office  to  oversee,  to  watch,  to  look  di- 
li'Xently  upon  their  flock,  and  to  cause  that 
Christ's  doctrine  and  his  religion  may  be 
truly  and  sincerely  conserved,  taught,  and 
set  forth  among  Christian  )>eople,  according 
to  the  mere  and  pure  truth  of  Scripture ; 
and  that  all  erroneous  and  corrupt  doctrine, 
and  the  teachers  thereof,  may  be  rejected 
and  corrected  accordingly.'* 
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lien,  8.  fur  restraint  of  payment  of  uiinatfs  to  die  see  of  Rmdc,  % 
regarded  the  iaipediments  to  consecrationi  growing  tmt  of  the  Bllrfcrf 
papal  exaction*,  and  provided  conditionally  fur  the  contecruiona  lo  ptowal 
without  regard  to  the  papal  bulls  where  tliey  were  rcxaltonaljr  drUjed; 
and  state  that  these  pruvisious  had  been  made  aluolule  by  tJae  king'*  imttft* 
cation  of  ihein,  in  consequence  of  the  failure  of  any  satisfactory  wUl«B«at 
with  the  court  of  Rome.  The  grievances  suffered  from  tbe  court  of  Kan 
are  presented  as  the  mischief  to  be  remedied,  and  the  nhulc  afHrit  and 
language  are  titudiously  Iioi^tile.  He  who  in  tbe  recited  statnti:  but  in 
years  before  bad  been  our  'Holy  Father  tlic  Pope,'  or  'His  HolincM  iW 
Pope,'  is  now  the  '  Bishop  of  Rome,'  otherwise  called  tbe  '  Pope  ; '  unI  lb* 
'Court  of  Rome'  is  changed  to  the  'See  of  Koine.' 

"  The  recited  act  had  made  only  tlie  conditional  provisioD«  before  allwifd 
to  i  but  ItaU  not  plainly  and  certainly  expressed  in  what  nionurr,  for  tfar 
future,  archbisbops  and  bi^iops  ehould  be  elected,  presented,  invesUrd,  uJ 
consecrated.  The  third  section  of  the  act  therefore  firrt  takes  away  alau- 
lutely  for  the  future  all  presentations  lo  U'>me,  all  procuring  of  bnlli  lu 
palls,  or  other  things  requisite  for  an  archbishop  or  biabop  from  RonUiBiHl 
all  payments  of  any  kind  for  them. 

"  Thus  far  every  word  in  the  act  is  directed  against  Rome.  In  the  fusttk 
Hpction  begiu  the  positive  provbions.  First  comes  the  licence  under  ibeGml 
Seal, '  as  of  old  time  hutb  been  accustomed,'  to  proceed  to  an  elccluiu.  Hen 
the  word  'election'  is  used  as  a  known  term;  no  form  is  prc«cribed:  ererj- 
tiling  is  lo  be  done  in  this  respect  as  before.  Then  i«  added  lb«  on 
'  letter  missive,'  containing  tlic.  name  of  the  person  whom  th«  ekctura]  body 
bliall  elect  and  choose  ;  they  ai-e  then,  '  with  all  speed  and  celerity,*  ia  im 
form  lo  elect  the  said  person  named,  and  none  other.  The  object  of  ck«- 
lion  has  now  been  spoken  of  twice  simply  as  ■  ibu  person  ; '  nn  qualifiabMi 
of  any  kind  has  been  menlioued,  uor  will  any  be  found  through  the  wUi 
statute ;  and  the  crown  lawyers  are  driven  to  contend,  as  they  have  dam, 
that  no  qualiiicaiioa  was  intended,  nor  can  any  be  adntittcd.  Aa  to 
canonical  age,  ibey  say  that  a  restraint  on  the  generality  of  tbia  aetm 
created  by  later  alatules,  the  statutes  of  Edward  VI.  and  Chulea  II.:  ba) 
even  us  to  tliat  they  contend  that  the  Crown  was  unfettered  wheii  thnatf 
passed;  and  as  to  every  other  canonical  impediment,  every  cotuideratioa  vf 
harning,  moralii,  and  faith,  is  eo  at  this  moment.  As  I  understood,  and  I 
sliuuld  he  very  sorry  to  misrepresent  the  ar^ment  of  one  of  the  IrafasJ 
counsel,  he  met  the  djfliculty  of  canonical  impediments  by  atlributing  I* 
the  Crown,  as  supreme  head  of  tbe  Church,  tbe  dispensing  power  of  lb 
Pope,  and  afiirmed  that  the  mere  act  of  naming  a  minor  in  the  ktBir 
missive  was  a  virtual  and  elfective  exercise  of  the  power.  1  wtU  only  Mf 
llicse  are  strange  arguments  lo  be  now  advanced,  against  which,  aa  a  —■ 
ber  of  the  English  Catholic  Church,  I  strongly  protest.  Whellirr  it  any 
be  that  the  letter  missive  joined  to  the  licence  to  elect  can  be  takra  ii 
sueb  a  sense  to  reduce  the  election  to  a  mere  form  so  as  tomaJte  thraetrf 
the  electors  merely  ministerial,  and  ihercrore  to  render  all  coasiderattoB  h( 
quabHcaiion  quite  immaterial,  it  is  not  necessary  now  to  dreid«.  and  I  mUt 
not  lake  on  me  to  affirm.  I  should  rather  think  that  tbe  silrnce  of  tht 
whole  act  as  to  qualificatioa  is  to  be  attributed  to  this,  that  It  waa  paand 
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entirely  aUo  intuitu^  and  \eh  that  matter  to  be  considered,  as  it  had  been   Bishops. 
before,  by  the  proper  ecclesiastical  authority.  Judirment  of 

**Upou  failure  of  an  election  by  the  delay  of  the  chapter,  the  statute   Mr.  Justice 
next  authorises  the  Crown  to  nominate  and  present  by  letters  patent  such   ^o*«"<l«J  in 
person  as  it  shall  think  able  and  convenient;  and,  by  the  fifth  section,  the  terimry  yArtk" 
archbishop  of  the  province,  for  to  him  alone,  if  there  be  one  at  the  time,   **«*op  of). 
the  Domination  and  presentment  must  be  made,  '  shall  with  all  speed  and  . 
ederity  invest  and  consecrate '  the  patentee,  '  and  give  and  use  to  him  pall 
mod  all  other  benedictions,  ceremonies,  and  things  requisite  for  the  same, 
withtmi  using,  procuring^  or  obtaining  hereafter  any  bulls  or  other  things  at 
the  see  of  Home  for  any  such  office  or  dignity,  in  any  behalf.'     Here,  as 
before,  with  regard  to  the  election,  the  words  *  all  speed  and  celerity '  are 
introduced;  the  consecration  is  to  be  in  the  ancient  fonn,  all  the  same 
ceremonies  are  to  be  used,  but  without  procuring  any  authority  from 
Rome.     It  is  not  a  command  to  the  archbishop  simply  to  consecrate,  but 
to  consecrate  '  with  all  speed  and  celerity,'  so  as  not  by  delay  to  allow  time 
for  impediments  from  Home  to  arrive,  and  without  himself  suing  for  or 
procuriDg  any  authority  whatever  from  Home. 

**The  statute  then  returns  to  the  elected  bishop.  *  Their  election,'  it  is 
enacted,  that  is,  the  election  of  the  electors,  '  shall  stand  good  and  effec^ 
tuai  io  all  intents  and  purposes ; '  and  after  certification  of  it  to  the 
CrowD,  the  person  elected  *  shall  be  taken  and  reputed  as  lord  elected '  of 
ike  see.  These  are  words  on  which  great  reliance  is  not  unreasonably 
plaoedy  and  it  would  be  uncandid  in  me  to  deny  that  I  have  felt  their 
weight ;  but  they  seem  to  me  to  be  inserted  with  a  twofold  view :  first,  to 
meet  one  of  the  great  divisions  into  which  the  inquiry  in  confirmation  was 
by  the  canons  branched  —  I  mean  the  processtis  electioniSf  so  far  as  the 
electors  were  concerned  and  their  act  of  election,  there  was  to  be  no 
inpeachment  of  their  proceeding;  whether  the  party  were  qualified 
casonically,  or  not,  their  act  was  good,  and  the  party  became  Lord  elect ; 
and,  secondly  and  mainly,  this  election  was  to  have  its  virtue  without  the 
aid  of  any  papal  allowance.  *• 

**  The  Lord  elect  is  then  to  make  his  *  oath  and  fealty  onlg  to  the  king,* 
prohibited  thus  from  any  oath  of  subjection  to  Home ;  and  the  Crown  shall 
signify  the  election  to  the  Arclibisliop,  requiring  him  to  ^cmifirm  the  said 
eieeiian:*  the  words  'speed  and  celerity'  are  here  omitted,  and  he  is  re- 
qnired  'to  invest  and  consecrate  the  said  person  so  elected  to  the  office  and 
dignity  that  he  is  elected  unto,  and  to  give  and  use  to  him  all  such  bene- 
dictions,  ceremonies,  and  other  things  requisite  for  the  same,  without  any 
sntng,  procuring,  or  obtaining  any  bulls,  letters,  or  other  things  from  the 
see  of  Rome  for  the  same,  in  anv  Ix'half.' 

"Upon  this  section  the  question  turns.  The  archbishop  is  directed  'to 
eonfirm  and  to  invest  and  consecrate,  and  to  give  and  use  all  such  benedic- 
tionsy'  Ac  No  description  is  given  of  any  one  of  these  three  things.  If 
be  had  asked  immediately  after  the  statute  passed,  *How  invest?  how 
consecrate  ? '  the  answer  would  be,  *  As  you  did  before  the  act  pa:>sed, 
except  where  it  -specitilly  provides  to  the  contrary.*  If  he  had  asked, 
•  What  will  be  the  legal  effects  of  investiture  and  consecration?'  the  only 
answer  would  be,  *  Thv.  same  us  they  were  before/  *  Wiiat  are  my  func- 
tions in  investing  and  consecratiug  ? '     The  same  answer  surt*]y  must  be 


;  and  if  tlic  fame  questions  vere  put  us  la  coDGrmUioD,  i 
rs  all  be  different?  '  You  were  a  jmlge  before,  yott  are  k  n 
now  ;  you  were  bound  lo  inquire  and  examine  liefurf,  you  can  da  netbir 
now ;  you  were  bound  to  reject  one  wlioiu  you  believed  impm|Mr  (of  tl» 
-  office  before,  you  cannot  do  so  now.'  If  $iich  answrrs  ncr^  gi*pn,  ni^l 
not  the  inquirer  ask  on  what  words  in  the  statute  they  were  founded  ?  If 
there  were  no  clear  words,  on  what  strong  implication  they  ruled?  And 
would  he  not  be  entitled  to  demand  the  strongest  implication  bebi*  kt 
consented  to  any  thing  so  seemingly  unconscientious  ?  or  could  bit  tbiak 
any  implication  strong  enough  if  he  found  that  he  was  still  expreted  tn 
proceed  in  this  new  thing,  miscalled  confirmation,  according  to  tlie  Mat 
judicial  form,  and  still  worse  with  the  same  religious  rites  accompuyi^ 
and  seeming  to  sanctify  it,  in  the  house  of  God,  as  he  had  bepn  ■ccurtnawJ 
to  before,  when  it  was  no  form,  but  all  in  substance,  which  it  uaOMd 
to  be? 

<•  Dut  if  the  woid^  which  close  the  sentence  and  refer  to  Rome  bs  oB^ 
held  to  override  the  words  '  confirm,  invest,  and  consecrate,'  as  ibey  M( 
unnaturally  would  do,  not  only  this  great  difficulty  U  avoided,  bat  a  neu- 
ing  is  given  to  the  whole  which  is  perfectly  consonant  witli  tlic  vhoi> 
purview  of  the  act,  and,  in  addition,  a  great  defect  is  removed  rma  Ut 
provisions ;  for  then  it  cannot  be  objected  that  tlip  Crown  may  nutkf  M* 
one  a  bishop  —  heretic,  infldel,  or  bad  liver — without  reference  to  »p, 
orders,  or  canonical  qualifications  of  any  sorL  It  can  only  do  what  iht 
electoral  body  could  liave  done  before,  however  constituted,  in  alt  ago  of 
the  Church,  subject  only  to  the  judicial  inijulry  of  liim  on  wbcnn  tfc» 
Church,  not  the  Crown  be  it  observed,  hud  cast  the  most  responsible  docy 
of  consecration. 

"  I  think  it  was  felt  in  ttie  course  of  the  argument  that,  unleM  it  m 
possible  to  separate  the  consideration  of  consecration  from  that  of  ov 
lirmation,  a  very  great  difficulty  was  cast  upon  the  crown  lawyers.  1  mm 
]  think  that  that  separation  cannot  be  made.  1  think  tbat  tluU  dtScalty 
<'annot  be  removed.  I  would  ask,  then,  any  person  of  ordinary  (enw  tad 
cunscicnliuus  feeling  to  read  the  order  of  consecrating  bishops  now,  or  the 
order  of  consecrating  them  in  the  time  of  Edward  Vl.  nearer  (o  the  period 
of  the  Reformation,  of  tvhich  we  arc  speaking,  which  may  be  tikrii  ■»■ 
doubtedly  not  to  be  a  whit  more  stringent  or  more  solemn  tli«ii  the  rilasf 
the  Roman  Catholic  Church  in  the  same  respect,  and  let  him  t«II  oic  whi- 
ther it  is  possible  to  suppose  that  the  archbishop  proceeding  in  that  fwiMliai 
of  consecration,  proceeds  merely  ministerially- 

"  The  seventh  section  follows,  with  its  penal  clause-i.  It  is  dirtded  ibIb 
three  parts:  first  the  electors  for  not  proceeding  to  tleclian,  and  aignifjia; 
ihe  same  within  twenty  days;  secondly,  the  Archbishop  or  Bisbop  fori^ 
fusing,  and  not  confirming,  investing,  and  consecrating  with  alldwar- 
cumstance,  within  twenty  days  after  signification  or  presentation ;  tUidl;, 
these,  or  any  other  person,  for  admitting,  maintainiog,  allowing,  obeyiB^ 
doing,  or  executing  any  censures,  cscominunications,  iotcrdictiaM,  tab- 
bitions,  or  any  other  process  or  act,  to  the  let  of  the  du«  f^secubaa  of  ife 
act,  and  their  aiders,  counsrllors,  and  abettors  incur  the  peaahiei  cf 
prsmunire. 

"  In  Ihe  two  firft  cases,  a  lime  and  a  short  time  h  sot ;  and  from  the  •bat* 


»  of  the  time  il  is  inferrtJ,  that  the  acts  to  be  iluiieinust  necessarily  have    B^hq"- 
been  such  in  tlidr  nature  as  miglit  commonly  be  done  w  itliin  those  abort  judgmont  of 
periods.     This  argument,  however,  assunieii  the  nature  of  the  non  Teaiance,   Mr.  Jmiice 
which  would  bring  a  parly  within   the  penalties.     If  every,  even  honest,    j["_'y  om- 
ikUy  which  overran  the  twenty  days  were  conclusively  a  breach,  there  (w6«fj  ( A«**jJ 
would  be  something  ia  it ;  though  even  then  it  may  well  be  supposed  that,  '"■*°i'  "/)• 
oven  OB  regards  eontirmation,  the  only  one  to  whieh  the  argument  applies 
with  any  riirce,  onlinarily  the  process  might  be  expected  to  close  within 
that  period,  and  as  short  a  period  aa  couhl    reasonably  be  assigned  wc 
iJiuuld  expect  to  find  allowed  in  an  act,  all  through  which  the  fear  of  pro- 
cms  from  Rome  is  most  apparent     But  in   truth  the  arguuient  falls  lo 
nothing,  if  in  confirming  the  archbishop  was    engaged  in   a  judicial  act; 
for  then  I  have  no  doubt  that,  if  honestly  engaged  in  prosecuting  it  without 
delay,  he  was  prevented  from  completing  it  within  the  time  by  the  neces- 
sary length  of  the  inijuirj-,  he  would  have  a  perfect  answer  to  an  indictment. 
The  twenty  days  may  have  been  quite  long  enough  to  ascertain  whether  he 
was  wilfully  and  capriciously  refusing  to  obey  tlie  statute,  and  in  that  sense 
I  bt'lieve  the  limitation  of  time  to  have  been  enacted. 

■■  I  have  now  very  imperfectly,  and  very  hastily,  though  OD  that  account 
ftt  tlie  greater  length  1  fear,  examined  this  statute.  In  the  course  of  the 
argument  the  phrase  *  Magna  Charta  of  Tyranny,'  was  u«ed  with  reference 
lo  it,  with  a  personal  allusion,  of  course  perfectly  understood.  According 
to  ray  view,  this  term  appears  to  me  exaggerated.  The  statute  in  that  view  is 
indeed  excessive  in  the  measure  of  its  punishment;  but  that  excess  may 
well  be  excused  with  reference  to  the  utiual  standards  of  punishment  in  the 
age  in  which  it  passed,  and  by  considering  that  it  did  but  adopt  a  mode  of 
purnshment  which  it  found  in  the  statute  book,  appriipriiited  an  It  were  to 
offences  of  a  similar  kind,  those,  namely,  of  improper  communications  with 
the  see  of  Home.  It  is  to  be  remembered,  that  so  late  as  in  the  lost  century 
only,  the  same  punishment,  with  no  such  excuse,  uid  only  under  the  mad 
excitement  of  the  moment,  was  awarded  for  frauds  committed  against  the 
South  Sea  Bubble  Act.  But  if  the  statute  be  rightly  construed  by  the 
crown  lawyers,  then  the  phrase  is,  in  my  opinioii.  a  perfectly  just,  a  strictly 
measured  one,  not  because  It  casts  off  the  vexatious  interference  of  Rome, 
with  a  somewhat  rough  hand,  or  asserts  the  prerogative  of  the  Crown  in 
the  nomination  of  Bishops,  with  over-urgent  severity;  but  because  it  bids 
freemen  and  Christians  still  to  wear  the  garb  of  freemen,  and  use  the  most 
tolemn  ordinances  of  their  religion,  yet  bear  an  intolerable  yoke  on  their 
conscience^,  and  profane  those  ordinances  by  the  most  bare-faced  mockery  ; 
because  it  commands  the  highest  oRici^rs  in  our  Holy  Church  to  assume  the 
form  and  countenance  of  judges,  to  bold  the  semblance  of  an  open  court,  to 
invite  opposcn,  and  swear  witnesses  on  theGospels,  to  pronounce  a  solemn  sco- 
tctice  in  the  name  of  the  Saviour,  and  yet  tells  them  that  all  this  is  but  shadow 
and  sham,  that  they  are  but  ministers  and  servants,  with  no  more  discretion 
as  tu  ihe  acts  they  [lerform,  than  the  merest  slave  of  the  most  absolute  matter . 
because,  worst  of  all,  if  worse  can  be,  it  compels  them  to  summon  their  Com- 
provincial Bishops  to  lud  them  in  consecrating,  no  maitcrwhom,  bad  liver, 
heretic,  Jew,  or  Turk,  in  violation  of  their  nwu  moi't  solemn  vcws>,  against, 
it  may  be.  their  own  deep  convictions  and  mnst  ascerlaiued  knowledge  ; 
it  bids  them  in  prayer  and  solemn   hynni  tu  invoke  the  presence  of  the 


Holy  Spirit  to  tliis  monstrous  prolamitiun  :  in  tbo  iiiMl  avful  liu 
to  confer  that  imnicasurable  gift  on  the  mocking  iafidrU  h  i^  hv 
before  tlii'ni,  and  to  minister  to  him  tUat  rile  from  wbich  ofi  tb«  Butn«« 
they  would  be  bound  in  strictnc^  to  exclude  him.  And  all  thb  il  Udi 
tliein  do,  aa  it  is  said,  without  possibility  of  defence,  wifb  bo  pin  tktl 
could  b?  sustained  in  a  cuurt  of  juHtice  in  cote  of  di«ilM>dieim;  ud 
then  strip!  them  of  ihc  Qucen'i  protection,  furfeila  ihm  taodi  ni 
tenementij,  goods  and  chattels,  casts  their  bodies  into  priMO  for  h(t.  or 
(luring  tlie  pIcEuure  of  the  Crown.  As  no  inddcl  could  contrive  I  Borr 
blasphemous  mockery  of  religion  than  such  a  conN-craliou  would  be,  n  it 
would  puzzle  a  tyrant  to  invent  a  more  cruel  and  disproportioiuiti*  jrnaA- 
ment.  It  is  my  consolation,  and  a  great  one  it  U,  that  1  dn  not,  and  canM 
ho  interpret  the  statute.  I  du  not  believe,  nor  shall  I,  until  I  sm  toM  m  h; 
the  hin;hest  judicial  authority  in  the  land,  that  we  have  such  r  taw  tndcr 
which  we  live.  I  do  not  believe  that  in  any  age,  or  under  anjr  Monntft, 
Lords  and  Conimons  of  England  would  be  found  to  pa*«  a  law  «lUk  mA 
enactments  as  iht'sr.  under  which  such  things  could  ever  be  pomble.  t 
cannot  think  that,  for  so  many  centuries,  holy  men  should  have  been  bni, 
in  unbroken  series,  content  lo  lay  on  their  consciences  so  beaTy  baidta^ 
I  will  not  admit  that  Henry  VIH.  would  have  given  the  royal' MtM  to 
such  a  law,  m  understood.  Tyrant  though  he  was,  strangljr  under  dw 
influence  of  passion,  and  ardently  fond  of  power,  so  blind  and  ioeoniiMM 
is  man,  he  certainly  thought  himself  a  Churchman,  in  the  higbcrt  sraMoT 
the  word;  he  gloried  personally  in  the  title  of  'Defender  of  the  Faith:' 
and  it  was  only  two  years  before  the  statute  in  question  was  p»&rd.  ibalhf 
gave  his  royal  assent  to  another  in  which  he  asserted  that  ■  be  and  aH  li* 
natural  subjects,  as  well  spiritual  and  temporal,  been  as  obedient,  dmat. 
Catholic,  and  humble  children  of  God  and  Holy  Church,  as  any  peufk  bt 
within  any  realm  christened.' 

"ilul  ii  was  said  that  the  construction  of  the  statute  which  I  deprnair 
in  such  strong  language  (language  1  meant  not  to  be  stroa^,  bnl  lb 
simple  statement  of  the  ideas  which  it  conveys  makes  it  seem  siroag)^  mif 
brings  about  in  ttubstanee  the  same  Rtate  of  things  as  by  law  no*  exkti  is 
the  realm  of  Ireland  and  in  our  colonial  Church.  As  regards  tbelatter.lb 
argument  is  wholly  unfounded  ;  the  sees  have  been  created  in  tbe  ColaBJM 
and  the  bishops  appointed,  not  under  any  acts  of  the  legislatarv,  bat  bj  tb 
exercise  of  the  Royal  Prerogative  alone,  and  the  Metropolitan  is  aitdir  a* 
statutory  compulsion  whatever  as  to  the  consecration:  it  numot  bepf 
tended  that  he  may  not  exercise  an  entire,  though  of  course  reqiaiMilfo 
discretion  as  to  the  perfotnioiice  of  that  rite  in  any  given  case.  And  m  l» 
Ireland,  the  argument,  to  have  any  weight,  must  a^ume  the  crown  Ititrjm*' 
construction  of  the  statute.  If  consecration  be  not  a  niiniKtcria]  aet  oadtr 
the  statute  of  Elizabeth,  but  the  Metropolitan  is  at  libeny  lo  act  accoiAe 
to  his  conscience,  and  will  incur  no  penalties  if  he  only  refoM*  M  tm- 
aecrate  where  the  canonicnl  unfitness  of  the  appointed  make*  Il  r%lrtaa4 
proper  that  he  should  decline  ;  then  the  legal  condition  of  ihe  Iriib  InKk 
of  the  Church  is  not  in  any  way  to  be  pressed  as  an  ar^BBitmt  ^ 
rule,  while  it  is  obvious  on  the  other  hand,  that  the  revival  in  tbe  rai 
of  the  statute  of  Henry,  which  gave  both  congf  dVlire  and  eoaii 
and  the  non-revivol  of  the  slatutc  of  Edward,  which  had  taken  ti 
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furnish  some  argument,  for  I  do  not  rely  on  it  strongly,  for  my  inter.   Bishofi. 

pretatiou.  Judgment  of 

"  Upon  what  remains  I  shall  say  but  a  very  few  wordsi,  though  it  is  a   Mr.  Juttioe 
part  of  the  argument  very  important,  and  as  I  think  equally  strong ;  I    j^  *"  ^CatL 
mean  the  form  of  proceeding  in  confirmation.      Looking   at  the  traces  terburg  (Arek» 
which  may  be  found  in  the  books  cited,  it  seems  to  me  clear  that  we  have  ^^*^  rfy 
now  effectually  the  same  form  as  obtained  before  the  Reformation ;  and  if 
sOy  the  form  probably  which   obtained  from  very  early  ages.      But   the 
dilemma  is  this:   cither  the  form  is  thus  ancient,  or  it  obtained  almost 
immediately  after  the  Reformation.     If  the  former^  what  weight  does  it  not 
add  to  the  whole  evidence  of  facts  down  to  that  event  ?     If  the  latter,  will 
any  one  assign  a  plausible  reason  for  the  inventing  a  procedure  so  solemn, 
to  judicial  in  all  appearance,  so  full  of  religious  ceremony,  if  the  process 
itself  were  but  a  shadow?     Will  any  instance  be  produced  in  history  of 
great  and  grave  functionaries,  such  as  Archbishops  and  Bishops,  setting 
about  to  contrive,  or  allowing  to  proceed,  or  taking  part  in  enacting*  such  a 
ridiculous  and  at  the  same  time  profane  mockery  ?   I  believe  a  parallel 
eould  not  be  produced. 

«« It  was  urged  in  the  course  of  thp  argument  that  confirmation  might  be 
a  substance,  but  that  the  form  was  immaterial ;  that  it  was  merely  the  mode 
by  which  the  Archbishop  was  to  satisfy  his  own  conscience  of  the  fitness  of 
the  candidate ;  a  mode,  by  the  way,  of  putting  the  argument  somewhat 
destructive  of  other  parts  of  it  in  regard  to  consecration.  Originally,  the 
ooofirroation  may  have  been  uncertain  as  to  form,  but  it  seems  early  to 
have  grown  into  a  certain  established  course  of  procedure,  and  analogies 
will  supply  themselves  immediately  to  the  minds  of  lawyers,  drawn  from 
what  has  happened  in  regard  to  many  of  our  own  legal  proceedings. 
Those  forms  when  established  by  usage  become  binding,  and  the  Arch- 
bishop, even  if  it  be  a  mode  only  of  informing  his  own  conscience,  must 
inform  it  now  in  the  mode  prescribed.  For  he,  be  it  always  remem* 
bered,  is  not  the  only  person  concerned ;  the  Bishop  elect,  though  not  ori- 
ginally interested  in  the  matter,  and  not  supposed  in  the  first  place  to  have 
any  personal  desire  to  fill  the  great  oiiice  to  which  he  Is  called,  as  soon  as 
he  is  elected,  by  the  agreement  of  all  parties  (indeed  his  interest  was  much 
pressed  in  the  argument),  comes  to  have  a  direct  and  certain  interest ;  he 
has  not  only  a  substantial  and  real  interest,  but  be  clearly  has  an  interest 
of  which  the  canon  law  took  notice ;  because  unless  he  had  been  a  party 
to  the  proceeding  below,  he  could  not  have  become,  as  he  appears  to 
have  done  in  repeated  instances,  the  party  appellant  at  the  Court  of 
Rome.  The  Church  had  yet  more  urgent  rights,  and  justice  requires  that 
such  a  proceeding  as  this,  whether  in  fairness  to  the  bishop  elect  or  in 
fairness  to  the  Church  concerned,  should  be  open  and  governed  by  certain 
definite  forms ;  for  all  lawyers  must  admit  that  it  is  by  fonns  in  a  court  of 
law  that  rights  become  substantially  protected.  If,  therefore,  this  was  in 
the  first  instance  a  proceeding  that  might  have  assumed  any  form,  or  at 
first  was  governed  by  no  form  at  all,  yet  if,  for  at  least  300  years  it  has 
taken  a  particular  shape,  that  shape  judicial,  that  proceeding  carried  on  in 
open  court,  and  parties  sunmioned  to  make  their  appearance  in  that  place ; 
then  according  to  that  proceeding,  by  that  form,  and  in  that  open  court,  I 
conceive  the  archbbhop  is  bound  now  to  proceed. 


1  ADDENDA. 

Dis"*'"  "  It  v!\s  urged  again,  that  ihcrf  was  a  total  o-anl  of  liisUitcc*,  hbc*  tW 

Judgment  of  Reformation,  of  the  rejection  of  any  Itisliop  Elect ;  and  I  would  nlher  rnikt 
Mr.  Jutiicv  that  Btlmission  in  the  fullest  terms,  than  Btand  upon  aojr  of  tlie  rwri  abmt 
xL^t  Oi'"  which  contest  was  made  in  ilie  course  uf  the  argument.  It  doe*  not  ifipv 
'  '  ry  (Anh-  to  me  that  any  one  of  tliem  was  made  out  in  su  Mlisfnctory  a  nwnntf  a*  Is 
P"/)-  entitle  the  Court  lo  found  ita  judgment  upon  it.      Bui  what  it  tbe  «MCbt 

of  the  observation,  after  all?  That  it  introduces  home  difficulty  into  ibt 
case,  that  it  gives  ihoi^  who  oppose  this  rule  some  ground  to  stuDd  ipwi 
I  admit  most  freely,  and  it  is  un  admission  that  I  can  make  witli  perisl 
safety,  for  1  am  not  contending  thut  thia  case  is  altogether  fte«  froiB  dit 
ficultiex.  After  all,  however,  set  against  that  the  mere  e&istenm  of  this 
form  during  the  whole  of  that  lime,  and  consider  the  circumaUBce*  «Uck 
may  very  reasonably  be  taken  into  the  account,  to  explain  whjr  tb*ra  amj 
have  been  no  substantial  appeal  made,  it  seems  to  me  that  Uuit  arguneU 
is  not  entitled  to  very  much  weighL 

"  For  all  these  reasons  thus  imperfectly  expressed,  not  intending  to  pMs 
over  entirely  any  of  the  difKculties  pre:>ented,  anil  yet  feeliog  that  I  tuitc 
been  compelled  to  do  but  little  justice  to  some  pans  of  this  great  cmc,  it 
seems  to  me  upon  the  whole  that  this  Rule  ought  to  be  made  abeolulr." 
Jadgment  of  Mit.  Justice  I'atte son. — "I  do  not  propose  to  enter  into  a  full  euaik* 

Puuwn'^  alion  of  the  various  passages  which  were  cited  from  the  works  of  viitm 
*.  Can-  on  the  canon  law  as  well  English  as  foreign,  from  the  canons  of  gMwnl 
f  f'*"*'  councils  held  at  ditlerent  times  in  the  Christian  church,  and  from  Tuiov 
authors,  touching  the  subject  of  conlirinatioR  of  Bishops,  which  were  wfj 
properly  brought  before  the  Court  in  the  course  of  the  argument.  Tbq 
appear  to  me  to  have  established  satisfactorily  that  in  all  Christian  coantritit 
in  England  aa  well  as  others,  wheiever  a  bi»>hop  was  elected,  from  iht 
earliest  times  until  the  passing  of  stal.  25  Hen.  8.  whether  by  the  pc^e, 
by  the  clergy  and  people,  by  the  clergy  as  a  body  without  the  Uilf,  or  1^ 
chapters  or  convents,  that  election  required  to  be  afterwards  confimwd  in 
order  to  perfect  it ;  that  such  conRrniation  was  the  act  of  sume  spirila^ 
superior,  and  was  a  judicial  and  not  a  ministerial  act,  onr  which  iuToIird 
an  inquiry  into  the  regularity  and  sufficiency  of  the  election,  and  into  lis 
qualifications  as  well  as  the  ide'ntity  of  the  person  elected,  and  coining  thn 
and  by  way  of  review  of  the  election  cannot  properly  be  said  (o  have  hn* 
part  of  the  election  itself. 

"  Such  confirmation  wad  obvibusly  most  requisite  in  the  case  o(  a  popakr 
election,  but  it  was  also  very  important  when  the  election  was  eonfiaad  !■ 
a  smaller  body.  Without  the  control  alforded  by  it,  great  danger  wmU 
have  been  incurred  of  the  intrmluclion  of  very  unHt  persons  into  the  mi 
office  of  bithop,  tlie  mischief  of  which  is  obvious.  All  Christian  p>«ph: 
were  interested  in  various  degrees  in  preventing  such  mischief;  and  lh««f 
fore  when  the  act  of  conlirmation  was  to  be  performed,  ell  peraatu  wtw 
cited  generally,  as  well  as  those  who  had  any  particular  interest  ■ 
to  come  forward  and  stale  their  objections,  if  they  had  any.  to  ifae 
Such  citation  appears  to  have  bern  used  in  this  country  at  an  eariy  prriaJ. 
though  the  precise  date  does  not  appear,  and  to  have  been  in  i»e  aid 
well  known  before  the  time  of  the  passing  of  stau  25  Hen.  S..  and  n 
hove  continued  to  be  used  up  to  the  present  lime:  nhftlier  it  •■•  i»* 
r  Iroduced  into  this  country  from  the  canon  law,  or  how  far  the  ctMB  If 


ft>  to  conSriaation  was  adopted  ii 
partt  I  do  not  think  it  neceasary  to  ii 


luntrv,  wlietlier  ahogctLer 
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pose  of  arriving  at  a  true  coaatruction  of  atat.  25  Hen.  8.  upon  which  Mr.' 
ibia  ca»e  depeiidsi,  that  lierore,  and  up  to  the  time  of  the  passing  of  that  act.  J,""*^ 
Ihe  election  of  a  bishop  in  this  countrj-  requireii  to  be  confirmed  by  a  irrA.ry 
apiritual  superior,  whether  the  pope  or  the  metropolitan,  who,  anciently  at  '•''/"j'ofh 
dJ  erents  had  the  right;  that  it  was  a  judicial  act,  and  all  persons  were 
eited  to  come  forward,  which  citation  had  been  long  in  use. 

"  Several  instances  of  the  Archbishop  of  Canterbury  having  refused  to  con- 
ftrm  elections  of  biiihopH  in  this  country  and  having  rejected  the  persons 
elecleilwere  cited  from  Wharton's  Anglia  Sacra,  in  which  instances  the  objec- 
tions were  not  merely  to  identity  bm  to  qualification,  and  the  elections  were 
annulled  by  the  authority  of  the  metropolitan.  They  were  all  prior  to 
Stat.  2.^  Hen.  8.  anil  the  elections  at  those  times  were  real  and  free 
elections  under  n  congti  d'ulire  granted  by  the  Crown,  which,  however,  tiid 
not  slate  who  was  to  be  elected,  and  was  a  matter  of  strict  right  as  laid 
down  according  to  the  statutes  of  this  realm,  having  been  reserved  only  as 
an  acknowledgment  nl' the  foundation  and  patronage  of  the  Crown  when 
the  freedom  of  election  was  conceded  to  the  chapters  and  other  bodies. 
The  Crown,  it  is  said,  used  to  recommend  some  person  to  be  elected 
at  that  time,  and  influenced  the  elections;  but  there  was  no  power  in  the 
Crown  to  compel  the  election  of  any  particular  person,  nor  any  legislative 
enactment  restraining  the  freedom  of  elections.  Therefore,  the  annulling  of 
any  such  election  by  the  archbishop  or  the  pope  when  the  act  of  confirmation 
e>m«  to  be  performed,  could  not  in  any  way  trench  upon  the  prerogative 
of  the  Crown. 

"  The  authorities  from  the  Year  Books,  cited  by  the  judges  in  the  case  of 
Stan*  T.  Ascuithe  in  Palmer,  page  470.  show  that  confirmation  was  an 
Msentiol  and  necessary  act;  so  much  so  thiat  a  bishop  elect  was  not  »a 
completely  in  his  oftice  before  confirmation  as  to  occasion  an  avoidance  of 
any  preferment  that  he  had  before;  and  the  reason  given  is,  because  con- 
firmation might  be  refused,  and  so  the  election  vacated ;  and  it  is  remark- 
able that  the  Judges  in  that  ease,  though  they  cited  no  authorities  subsi-- 
quent  to  the  statute  of  Hen.  B.  for  the  position,  manifestly  considered  the 
prior  authorities  as  applicable  in  this  respect  since  that  statute. 

"  Taking  it,  then,  to  be  eslablisbed  by  the  authorities  cited  in  the  course 
of  the  argument,  as  1  think  it  must  be,  that  at  the  time  of  the  passing  of 
ttaL25  Hen.  R.  confirmation  was  a  Judicial  act,  I  come  to  consider  tlie 
provisions  of  that  act.  But  first  I  would  advert  to  the  statute  uf  provisuni 
95Edw.  3.  c.  G.  ss.  2  &  5.  which,  reciting  the  mischiefs  arising  from  the 
bishop  of  Rome  reserving  to  his  collation  generally  and  especially  ss  well 
Brchbishoprics.  bishoprics,  abbeys  and  priories,  as  all  dignities  and  other 
benefices,  enacts,  '  That  the  free  elections  of  archbishops,  bishops,  and  all 
other  dignities,  and  benefices  elective  in  England,  shall  be  holden  from 
henceforth  in  manner  as  they  were  grunted  by  the  progenitors  of  our  said 
lord  the  king,  and  founded  by  the  ancostora  of  other  lords.'  And  tlien  it 
goes  on  to  say,  '  An<l  in  case  that  reservation,  collation,  or  provision  be 
made  by  the  court  of  Itomc  uf  any  archbishoprick,  bishoprick,  dignity,  or 
otlier  benefice  whatever  in  disturbance  of  the  elections,  collations,  or  pre- 
•eniations  arore-namcd,  that  at  the  same  time  of  the  voidauces  that  such  re- 
4   Y 


servationa,  collations,  and  proviaioDs  ougbt  to  Uke  effect,  our  lord  tl 
and  his  heirs  shall  have  and  enjoy,  for  that  time,  the  colUtion*  to  tli 
bUhopricks,  bishopriclcs,  and  other  dignities  elective  which  be  of  hu  adn 
such  as  his  progenitors  had  before  that  free  election  was  granted ;  i 
that  the  elections  were  first  granted  by  the  king's  pn^oiton  upon  eerfite 
fonn  and  condition,  as  to  demand  licence  of  the  king  to  choose  and  tba 
after  the  election  to  have  his  royal  assent,  and  not  in  other  mmautt,  wUil 
conditions  not  kept,  the  thing  ought  by  reason  to  resort  to  its  Gnt  Mtnc* 
The  effect  of  which  seems  to  be,  in  case  of  such  reservations  by  tlie  coon 
of  Rome,  to  revest  In  the  Crown  the  right  of  collation,  in  the  auae  nn- 
ner  as  before  free  elections  were  granted,  but  in  the  case  only  of  mdi 
interference  by  the  court  of  Rome,  establishing  in  all  other  caae*  &m 
elections. 

"  t  would  also  advert  to  stat.  23.  Hen.  8.  c.  20.  s.  2.  which  endk 
'  That  if  every  person  hereafter  named  and  presented  to  the  eotut  of  Boar 
by  the  king,  or  any  of  hid  heirs  or  successors,  to  be  bishop  of  any  Me  or 
diocese  within  this  realm  hereafter,'  (which  I  apprehend  to  mean  fnttnui 
or  named  after  free  election,)  '  who  shall  be  letted,  deferred,  or  dclajwl  it 
the  court  of  Rome  from  any  such  bishoprick  whcreonto  he  shall  be  w 
presented,  by  means  of  restraint  of  bulls  apostolick,  and  other  thnp 
requisite  to  the  same,  or  shall  be  denied  at  the  court  of  Rooh^  VfOB 
convenient  suit  made,  any  manner  bulls  requisite  for  any  of  the  t 
foresaid,  every  such  person  so  presented  may  be  and  shall  be  c 
here  in  England  by  the  archbishop  in  whose  province 
shall  be,  so  alway  that  the  same  person  shall  be  named  and  preMMed  hj 
the  king  for  the  time  being,  to  the  same  archbishop.'  Nothiog  i*  Md  ta 
this  statute  as  to  the  precise  manner  and  form  of  carrying  it  ittto  dfcct, 
with  respect  to  bishops. 

>'  Then  follows  the  statute  in  question,  25.  Hen.  8.  c.  2a  Now,  tiMl 
sUtute  recites  stat.  23.  Hen.  8.  c.  20.  and  in  the  preamble  of  the  thitd  MC- 
tion  it  states  the  fact,  '  Forasmuch  as  in  the  said  act  it  is  not  plaialj  Md 
certainly  expressed  in  what  manner  and  fashion  archbishops  aiMl  hiifcepi 
shall  be  elected,  presented,  invested,  and  consecrated  within  this  mis  Mil 
in  all  other  the  king's  dominions.'  Then  that  seclion  enacts,  that  M  rr- 
course  shall  be  had  to  the  see  of  Rome  ;  and  the  fourth  section  enacts  ik 
manner  of  electing  a  bishop  in  this  country,  and  proceeds  to  state  that  ifer 
king  may  grant  to  the  dean  and  chapter  of  the  cathedrals  a  licence  bbIo' 
the  Great  Seal,  as  of  old  time  hath  been  accustomed,  to  proceed  to  Jtetim 
of  an  archbishop  or  bishop  of  the  sec  so  being  void,  with  a  letter  miwtw 
containing  the  name  of  the  penion  which  they  shall  elect  and  eboow;  by 
virtue  of  which  licence  the  said  dean  and  chapter  to  whom  any  mtA 
licence  and  letters  missive  shall  be  directed,  shall,  with  all  speed  ttd 
celerity,  in  due  form  elect  and  choose  the  same  person  named  in  theai' 
letters  missive,  to  the  dignity  and  olfice  of  the  archbishopric  or  biAmi 
ric  so  being  void,  and  none  other ;  and  if  they  do  defer  or  dcbjTt  *thea  t 
provides  that  the  Crown  may  appoint  by  letters  patent.' 

"  Now  here  is  an  entirely  new  matter,  as  I  apprehend,  introdnccd  laialW 
proceeding  of  election,  namely,  the  letter  niisiiLve :  because,  allhongh  helso 
that  time  the  letter  mii'sivc  went  by  way  of  recommendation.  It  b  ^^ 
clear  to  my  mind,  Ihat  that  letter  missive  need  not  be  obeyed,  and  thai  it  n* 


troducetl. 


mere  request :  Uiat  there  waa 
r  would  be  compelled  to  obey  and  to  act  upon  it 
I  ftnd  the  enactment  is,  that  tlie  electors  shall  elect  the  pero 
Mad  no  other.     No  words  are  added,  as  in  other  parts  of  the  statute,  that   ^*'"°"Jf_ 
they  aball  elect  no  other  '  without  suing  or  obtaining  any  bulls,  letters,  or  , 
other  things  from  the  see  of  Kome ;'  but  it  is  simply,  and  directly,  and   bishop  of), 
absolutely,  that  they  shall  elect  the  persou  named,  and  no  other. 

"  1  cminot  doubt  that  the  effect  of  thi^  is  tu  destroy  the  freedom  of  elec- 
tions altogether ;  to  render  the  elections  as   Ihcy  are  characterised  in  the 
.   repealed  statute  1.  Edw.  6.  c  %,  and  in  the  Irbh  stat.  2.  Eliz.  c  4.  (I) ;  '  in 


(1)  Tie  rollowing  are  the  proriiians  of 
Ifae  Iriih  Sut.  S  Elii.  e.  4.  (  An  Ad  fbt  the 
nofeiTing  uid  consecrating  of  archbiihopi 
■nd  biihopi  within  this  realm),  irhich  ia  noir 
Bifar«:  l  I.  "  Fonsmucb  as  Ibe  elections 
of  the  archbijhopa  and  biihopa  by  deans  and 
diapteri  witbia  tbe  queen*!  majesty's  realoi 
of  Ireland  at  tbia  prewnt  time  be  as  well  to 
dHloDgdcliyaitothe  great  oHtiandcbargea 
of  uch  penoni,  u  (he  queen'i  mtjetty  ^veth 
■oj  archbiahoprick  or  biihoprick  unto :  and 
Vbereaa  tbe  slid  elections  be  in  Tcry  deedno 
^eetieni,  butonlyby  awrilofeongf  d'£«]iTC, 
h*ve  colours,  shadows*  or  pretences  of  elec- 
tions, serving  ne>ertbetc»  to  no  futpase, 
and  seeming  ako  deiogatory  and  pr^udieial 
10  the  ijueen's  prerogallTe  roja!,  to  whom 
only  appertaineth  tbe  collatiou  and  gift  of 
■U  arcbbuhopricfcs,  and  biahopiicks,  and 
■umsgan  Iriahops  *i(bin  this  ber  bighnesi' 
mlm  ;  (or  a  due  reformation  hereof,  be  it 
IbcrtTore  enacted  by  the  queen's  highncs 
witbtheastent  of  tbelordi  spiritual  and  lem- 
ponl  and  tbe  commons  in  this  present  pat- 
Itament  assembled,  and  by  the  authotity  of 
the  same,  that  from  henceforih  no  mcb 
•ong^  d'etlire  be  granted,  nor  election  or 
any  archbishop  or  bisbop  by  the  dean  and 
ctiapier  made,  but  that  tbe  queen's  majeaty, 
Iwr  ban  and  nicccnorn,  may  by  Ibeir 
IctHn  patents  under  the  great  leai  o(  Eng- 
land or  of  thia  realm,  or  the  lord  deputy,  or 
•«her  go'nnor  or  gotemora  of  thia  realm 
Dm  ihe  time  being,  baring  Inslructiona, 
(•tten  missive,  or  other  warrant  aigned  by 
tbe  queen's  mnjeity,  her  hein  and  auc- 
•aaors  tot  (he  same  purpou,  may  by  letters 
palania  to  be  made  by  hia  or  Ibeir  warrant 
uada  the  gnat  seal  of  this  realm  at  all 
time*  wbcD  any  atchbiihoprick  or  Inshoprick 
b*  Tind,  confer  the  same  to  any  person, 
wbooi  th«  queen,  her  heirs  or  nieccHort, 
Aall  think  meet ;  Ibc  which  collation  so  by 
I  'iMteti  patent*  made  in  manner  abresaid,  and 
I  icltreivd  Id  the  perwn  whom  tbe  queen,  ber 
I .  Btin  or  suce('>aoT«,  (hall  confer  tlie  same  arch  - 
^tiahoprick  or  biiltoprick.  or  to  bi*  lufficienl 

~"" "  '   "'Jirney, shall  aland  to  all  intents 

and  purposes,  to  as  much  aiul 
_  .1  a»  Ihoughcongi^dVilice  had 

fttacn  girtll,  tbe  etecticm  iluly  made,  and  the 
weouBrmed;  and  tbat  upon  that  the  isid 
'hom   the  said  archbiaboprick, 
IT  lufiragaaihip  is  so  cunterred. 


collated,  oi  given,  may  be  consecrated,  and 
sue  his  li(eryarousterlemaine,anddoother 
things  as  well  ai  if  all  the  said  ceremoniea 
and  election)  had  been  done  and  made. 

9.  "  And  be  it  likewise  enacted  by  Ihe 
said  authorily,  that  every  auch  collation  to 
be  made  in  manner  aforesaid,  if  it  be  to  Ibe 
office  and  dignity  of  a  bisbnp,  abalt  lie  «g- 
nliied  to  tbe  arcbbitbop  of  the  ptorince, 
where  the  ace  of  the  same  bishoprick  is  void; 
if  the  see  of  the  said  archbiahopKck  be  Ibeo 
full,  and  not  void ;  and  if  it  be  void,  then 
to  be  tigniiied  lo  auch  orcbblshap  within 
this  realm  b>  tball  pleiue  the  qnecu'i  high- 
neas,  her  heirs  or  succesrora,  or  Iba  lord 
deputy,  or  other  governor  or  governors  uf 
thia  realm,  for  the  time  being,  having 
inatructiona,  letters  missive,  or  warrant 
signed  by  the  queen>  majealy.  her  heirs  or 
auccesson,  in  manner  aforeuid  ;  and  if  any 
sueh  collation  shall  happen  to  be  made,  to 
tbe  dignity  of  any  arcbbiabop,  then  Ihe 
aame  s]ialt  be  signified  in  manner  and  form 
afbresajd,  to  one  such  arebbisbop,  and  two 
nicb  biibops,ar  else  to  four  such  bishop«  in 
thia  realm,  at  ihall  be  assigned  by  our  aaid 
sovereign  Isdy,  ber  hein  and  succenors,  or 
by  tbfc'loid  deputy  or  other  governor  or 
governors  of  Ibis  realm,  for  tbe  time  beiagi 
having;  instmcliona,  letten  missive,  or  other 
warrants,  aa  ia  aforesud. 

3.  ■-  And  be  il  enacted  by  the  authority 
aforeeaid,  that  whensoever  any  auch  colbt- 
^n  shall  be  made  by  tbe  quecn'a  bighiicta, 
ber  heirs  or  suce«sorS|  or  by  the  lord 
deputy  or  otlier  governor  or  governors  of 
this  realm,  for  the  lime  being,  in  manneT 
aforesaid,  by  virtue  and  aullwrily  of  this 
act,  and  according  to  the  teoor  of  tbe  tame, 
that  tben  every  aiebhialiop  and  biibop,  U 
whom  any  such  collation  shall  be  iigniSed, 
aliall,  wiUi  all  xpced  and  oeterity,  invest  and 
consecnle  the  person  conferred  ajbiesaid, 
lo  tbe  office  and  dignity  that  lueh  perun 
■ball  be  ao  conferred  unto,  and  give  uae  to 
him,  pall,  and  all  other  benedietiooi,  cere- 
monies, and  thiogi  requisile  tbt  the  aama. 
without  auing,  procuring,  or  obtaining  here- 
after any  bulls,  or  other  things,  by  or  Oom 
any  lareign  autborily  or  power,  fur  uuy 
luch  otnee  or  dignity,  in  any  belialf. 

4.  ■*  And  be  it  further  enacicd  by  tlic 
authorily  afbteaaid,  that  every  person  and 
peraona,  being  beieafter  conferrEd,  invcated. 


ery  deed  no  Dlections,  but  only  by  a  writ  of  conge  d'elirei  colour*.  >l 
r  pretences  of  elections,  serriDg  nevertheless  to  no  purpo«fc'     I  m 


il  coniKnUd  to  the  dignitjr  o: 
y  archbishoprick,  or  bishupric  i 
nlm,  accnrding   to  the  lotai,   1 


I  ihill   ba 

limilcd  aoU  appuinled  tat  that  puipox;, 
■hall  and  may  from  bEUe«riirth  belhronUed, 
or  initsllcd,  aa  tlie  tiae  dull  tei(uire.  and 

out  ofUie  ijuemt  haii(li,anil  of  ill  tlia  pos- 
uMionaand  pruQts,  ipiritual  and  temporal, 
belonging  to  the  uid  arcLbiihoflrick  or 
buhoprick,  whereuDto  tbejr  thall  Iw  %a  con- 
ferred, and  ihall  be  obeyed  Id  all  maTincT  of 
th'iiigt,  neeording  to  tlie  luine,  title,  degree, 
and  digoity,  that  they  shall  be  so  canferred 
unto,  and  do  and  ciecule  every  thing  and 
Ihingi,  touching  the  ame,  ai  anj'  arch- 
biihop  or  binbop  of  this  realm,  without 
olTeading  of  the  prcragatiris  royal  cf  this 
crown,  and  the  Iawa  mad  custonu  uf  thU 
realm,  might  at  any  time  hcretolure  do. 

5.  ■'  And  be  it  further  enacted  by  tho 
aulUorilj  aforcwid,  that  if  any  amhbjihop 
or  biahop  within  thLi  realm,  after  lueli  col- 
lation ahall  be  iignified  unto  them,  in  man- 
it  and  form  before  ichvarKd  iball  refuses 


iiey  *ai  M  Eu  vuffifi*  « 

■  l^mt   bmily  of  Inlaai, 

tKat  liu  va*  lou  easily  wraoxbt  amtat^ 

The  npreaenUliun  was  maiie  vitb  IB  amtm 
cUararter   of    the    perxni : 
inted  it.      But  vbcii  abc 


and  do  I 


:e  with  all 


il  afDreiaid, 
uich  penon  that  ihall  be  u  coDferred.  and 
to  llicm  signified,  u  is  abate  mentioned, 
within  twenty  days  nciE  after  the  queen'* 
Ivtten  patent!,  uf  luch  collation  a>  nholL 
come  to  their  banda.  or  else,  if  any  of  them, 
or  any  other  petion  or  penuos  admit,  main- 
tain, allow,  obey,  do,  or  eiucutc  any  cen- 


hibilioiUi  or  any  otV-er  proeeu  or  act,  of 
what  name,  nature,  or  quality  werer  it  be, 
to  the  contrary  or  let  of  due  eieciilion  of 
thii  act,  that  thvn  eiery  arehbiifaup  and 
biihop,  and  all  other  penona  to  offtinding, 
and  doing  conlrar;  to  thit  act,  or  any  part 
thereof,  and  their  aidvn,  cuunwllori  uid 
abettori,  diall  run  in  llie  daageroui  poini 
and  penalliea  of  the  statutes  of  prOTiwri 
and  pramunire,  mad*  withiu  the  realm  of 
England,  in  thd  Hve-and-twcnticth  year  of 
the  reign  of  King  Edward  III,,  and  in  the 
•iiteenth  year  of  King  llicliard  II.' 

Although  under  the  furi^Diug  statute  the 
power  of  tlie  Cruwn  in  the  nomlnaiiun  of 
biihops  il  alnolutc,  yet  there  ia  •  case  in 
which  thelriih  Church  hai  proliateil  a4;aiD>t 
lheeicTci«  of  that  power. 

Kihop  Durnet,  io  hii  Hiitory  of  hii  own 
Tiroel  (ToL  il  p,  119.).  thu.  leUCei  the 
principal  Uctt  at  the  eiH  : 

»  The  aUte  of  Ireland  leoda  ma  la  insert 


B^fbi 


ricks.     Lord  & 


he  lay  u 

wrote  a  letter  with  her  own  bvid  M  U«f 
Sidney,  letting  him  kno«  wh«  ilia  taA 
heard,  and  ordered  him  to  cmll  for  «i  liM 
blihnpt,  whom  ihe  named  to  Mm.  aad  «• 
require  tlicm  to  certify  to  hat  OtM  aplmim 
of  that  person.  They  all  agreed  thai  k* 
laboured  under  an  ill  bme.  U>1  till  llat 
was  cxamitted  into,  they  did  oof  Ifaiak  il 
proper  ta  prtmiole  him  :  »o  that  matltf  •»• 
IvE  Gill.  I  do  nut  name  the  prnDo,  bi  I 
intend  ttot  to  leave  ■  bicmiah  on  Uifc  tat 
Ml  Ihii  down  oi  an  eaainple  fil  M  b*  !■>- 
tated  by  Chiittian  princes. '  To  a^aot 
fur  the  circumstanee  that  the    Qfitm,  tM 

transution,  Burnet  «ayi  (vol.  U-p.  MI.): 
"  I'hc  King  had  left  the  mattcn  of  Ika 
church  wholly  in  the  Qucen^  laada.     lir 

which  were  not  only  veiatiotn  to  lilw.fei« 
bad  drawn  prcfermenti  from  hitn.  wbii^lv 
came  toon  to  Me,  were  ill  bcUowed^M  Is 
devolved  that  care  upon  the  QueM^'  tm. 

On  the  »d  of  November,  IS9S,  Dwt 
Synge  petitioned  the  Irish  tlona*  «r  hmA 
agiinit  hii  anonymoui  aecuMr ;  mi  Ai 
following  proceeding*  are  entered  «■!• 
that  date  on  the  Jlinute*  of  (he  Houwi 

■•  ItcsotmJ.  on  tlie  queuioa  itaM  Ai 
petition  of  Dr.  Samuel  Synge.  DaM  it 
Kildare  and  Chaniot  of  St.  Patricks  Jk^ 
Mil,  be  read. 

••  Read  accordingly ;  wfaenia  lb*  fA 
tioner  eomplaim.  that  beiDj[  te«naaMflB 
to  the  Queen,  by  the  lord  UeulaBa*^  «  * 
lit  person  to  be  Biihop  of  Kilhlfl*  aMi 
perwnt  unknown  had.  Ity  writing  ii» 
nuated  to  her  Majesty  that  ba  ■«  ik» 
gelber  unworthy  of  «uch  a  pnaHXiaat  irf 
that  hli  eacellenry,  having  taeutti  ia> 
mondi  from  lier  Mojeity  to  know  1A«  i|t 
niou  of  cerUin  bii]io|n  of  ihia  kiogd^  rf 
his  quallGealion*.  they  bod  arlUed  tt* 
since  the  petitioner  lay  undci  •■  n  J  Hflk 
they  conceived  him  not  fit  la  ba  ^adi  • 
bi^iop  until  he  bad  purged  biutsclf  IhinlA 
and  thai,  in  order  to  giv«  bin  aB  off*' 
tuuily  to  purge  liimiclr.  bia  Earrll»ey 
ferred  it  to  his  grate  Ihc  I.0rd  AfdMM 
of  Dublin,  hii  diocesan,  aud  ik*  daa  Ml 
chapter  of  St,  Palrkk'a.  vbenof  bt  is  a 
member,  to  make  inquiuljaa  uNo  tm  B> 
and  behaviour,  and  if  any  ikiag  dMiUti 
objected  against  the  petitiooee,  M  ginUa 
oporlunily  to  debnd  biniaal(  »d  W  «** 
tify  their  opinion  to  Hia  i:»talWfir.  1k« 
the    petitioner  attended  lu*  gvsca  thMt- 


ADDENDA. 

the  worJg  of  stat  of  EUw.  6.  &  Kliz.    But  I  ilo  iiot  agree  with  the  other   1 

part  of  the  character  given  in  those  statutes,  which  says,  <  seeming  also  ile-  judgment  of 
rogatory  and  prejudicial  to  the  ([ueen's  prerogative  royal,"  that  is,   the   Mr.  Jmti™ 
statute  of  Elizabeth  "  to  whom  only  appi-rtnineth  the  collation  and  gift  of  ji^^"^^ 
all  arc bbisho pricks,  and  biahopricks,  and  suffragan  bishops  within  this  her  (w6nry  (.frci- 
tighnesa's  walm."     For  it  is  plain,  that  befure  and  up  to  the  time  of  the  '"•'•"p"/). 

passing  of  the  stat.  25.  Hen.  8.,  the  collation   and  gift  of  nrchbishopricks  

■nil  biabopricks  did  not  appertain  to  the  Crown,  but  they  were  filled  up 
by  free  election,  by  the  laws  of  the  realm,  till  that  very  stat.  25.  Hen.  H. 
Otherwise  provided  in  this  country,  and  the  statute  of  Elizabeth  otherwise 
provided  in  Ireland. 

"  The  next  steps  after  the  election  are  enacted  in  the  fifth  section  :  "  And 
if  the  said  dean  and  chapter,  or  prior  and  convent,  after  such  licence  and 
fetters  missive  to  them  directed,  witliin  the  Haid  twelve  day»  do  elect  and 
choose  the  said  person  mentioned  in  the  said  Icttei-a  missive,  according  tu 
the  re4)Uest  of  the  king's  highness,  his  heirs  or  successors  thereof,  tu  be 
made  by  the  said  letters  missive  in  that  behalf,  then  their  election  shall 
•twill  good  and  effectual  to  all  intents  ;  and  that  the  person  «o  elected,  alter 
eertificatiun  made,  shall  be  reputed  and  taken  by  the  name  of  lord  Heeled 
of  the  dignity  ;  and  then  making  such  oath  and  fealty  to  the  king,  his  hetn 
knd  Bucccs.iurs,  as  shall  be  appointed  for  the  same,  thu  king's  highness, 
by  hi*  letters  patent  under  his  Great  Seal,  shall  signify  the  said  election,  if 


I 


npon,  tnit  liii  t>ncc  declined  the  ruferenco. 
Acbring  he  knew  not  any  pvrson  tlisc 
would  uciuc  him  :  su  thai,  llwie  being  rui 
one  |ianicular  thing  objtrclcd  agiiiitt  liim, 
he  hul  ao  other  w»y  left  to  rindicmtc  him- 
■rir  trom  tbit  uDjutt  raluninj,  but  by  tbU 
pBUi«  ■ppliralion  to  thia  lionounlile  Imuh  ; 
and.  IhrreTarc,  pnifcd  tlii-ir  lurdshipi  tu 
•Onaider  his  nfr,  and  allord  bim  inch  nlief, 
■hI  by  luchvsyi  and  menm,  as  in  tlicir 
jBdsn)i.'nt  ihalllw  thought  filandrouomible. 
~  IlcM>lTfll.  upon  the  ((iicition,  that  thia 
komc  will  retain  tiie  petition ;  and  in  caie 
■ny  pFrwo  ahall  make  uiy  charge  or  ac«>- 
atfiOD  agaiiM  the  pelitioiier,  they  will  hear 
■be  wd  petitioner  in  hii  Tindieaiion  at  ihc 
bar  of  ihii  houH. 

'  UeiDlvcd,  upon  motion,  that  the  Lord 
Aichbiibi^  of  Caihel,  the  Lord  Bislmp  nf 
aiealh.  thu  Lord  Bishop  of  WalnGird,  and 
titc  Lord  BiOiop  of  Drrry,  ninj  eiilcr  ibeir 
Aaenl*  la  tliia  vote. 

*■  ■  We,  the  iordn  spiritual  in  pirliitnent 
flPKUiblcd.  wboH)  nana  arc  hetranvr  >ul>- 
jieribcd,  haling,  for  diren  mioni  then 
iMonbly  offeied  to  the  Houie  of  Lordi,  di»- 
atnleil  from  ■  tolc  paoed  the  third  day  of 
4Hi  imlanl  Novembrr.  for  Uiu  juilifieallon 
.•f  Dean  Syngtt  hetbre  thii  hnnourahle 
'bwnu  i  and  hating  obtained  leai*  team  the 
Mid  IloiiH  of  Lords  lo  enier  our  diawnt 
^■■^^"— ^  the  Mid  viitB,  do  aecordin^jly  tub- 
our  diaKol  ftom  the  wid  votip. 
~  '  Niarusui  Cauilc:!  ;  AvTHOir 


M*i 


hUmsi 


"  The   lorda  adjourn    the  hoiue  during 
pleasure." 

It  Bppeari  that  *■  the  evil  bmc,"  under 
wliicb  Dr.  Synge  unfurtuoalcly  iabounnl, 
wai  not  an  admitted  (art.  The  HouK  of 
Lords,  in  the  most  publie  maimer,  bore  the 
fblldwine  testimony  to  hi*  character : 
"  The  houite  is  re-Bisumed. 
"  Hewlted,  that,  in  retard  Dr.  Samuel 
Syagr,  dean  of  Kildare  and  Chanlor  of  St. 
I'atiieti's,  Uiitilin.  had  been  a  coniiderablc 
time  penonally  known  to  all  tlwir  lortUhipa, 
and  in  Ibdr  observation!,  lias  never  l>eca 
reputed  a  perton  of  evil  bme,  but,  on  tha 
conltary,  several  of  their  lordihipa  gave  par* 
tieular  inilances  of  his  good  behaviour  in 
theit  Mnjotie*'  servjee,  (tulli  in  his  pro- 
fouiou  at  a  divine  at  atw  aa  deputy  go- 
vernor oftheeounly  of  Kildare,  — that  iha 
speaker  of  ihl>  house  do  attend  his  Ei-. 
cellenev  tlie  lord  lieutenant,  and  acquaint 
Ilia  Ksccllency,  that  it  is  the  dniie  of  this 
houn:  that  he  will  please  to  represent  it  to 
their  M^oliea,  as  tlieir  humble  request, 
tl«t  Ikcilhrr  the  said  private  instnuation, 
nor  the  «id  report,  may  hare  any  influ>ne« 
upiH,  their  royal  mindt  in  prqudiee  of  the 

to  liim,  and  he  may  have  opportunily  to 
vindieMB  hin»eir.'  Whether  the  aceuu- 
liuD  Bftainst  Ucan  Synge  waa  true  or  hbc. 
Wn  pruinotion  wm  pretenled,  and  ha  died 
in  ITOa,  without  liating  baen  raised  t* 
the  cpiiropal  bviicli.  Canon's  Fiali  £e- 
<l«v  Hih.  vuLiL  pp.  II?.  33B, 


Jadgment  of 
Hr,  Juatice 
PstUMin  ia 

.  Caii- 
tmimry  (Arch- 
tUhopof). 


it  be  to  the  dignity  of  a  bishop,  to  the  archbishop,  and  metropolitui  of  I 
province  where  the  see  of  the  said  bishoprick  was  void,  requiriog  ai>d  etm. 
manding  such  archbishop  to  whom  any  such  signiBcation  shall  be  madcs  tn 
confimi  the  said  election,  and  to  invest  and  con:4ecrate  the  uid  pcnon  m 
elected  to  the  office  and  dignity  that  he  is  elected  unto,  and  to  gi*«  tad 
use  to  him  all  such  benedictions,  ceremonies,  and  other  thinp  reqoiaite  fer 
the  same.'  Then  are  added  these  words  ;  '  Without  any  suing,  procariog, 
or  obtaining  any  bulls,  letters,  or  other  things  from  the  see  of  Rome^  for  tk 
same  in  any  behalf.'  Those  words  are  added  there ;  they  are  not  added 
with  respect  to  the  election. 

"  The  archbishop  is  thus  required  to  confirm,  invest,  and  cotueenUp  tt» 
bishop  elect,  without  suing  any  bulb,  letters,  or  other  things  from  the  •« 
of  Rome.  But  he  is  not  required  in  express  terms  to  confirm  and  cone- 
crate,  without  any  inquiry  or  any  known  and  accustomed  forms  of  pro- 
ceeding. The  statute  is  silent  as  to  the  cause  and  form  of  confirmatiM 
and  consecration. 

'  If  the  statute  had  provided  that  the  election  should  be  by  congf 
d'clirc,  'as  of  old  time  hath  been  accustomed,'  and  had  not  iatrodacid 
the  new  matter  of  the  letter  missive,  1  apprehend  that  no  doubt  eonU 
have  been  entertained  but  that  the  election  would  hare  been  free,  ud 
the  confirmation  and  consecration  must  have  been  also,  '  as  of  uU 
time  hath  been  accustomed,'  and  that  the  confirmalioa  would  have  cUsrIy 
been  a  judicial  act ;  so  that  it  will  be  most  important  to  consider,  «ln( 
is  the  effect  of  the  provisions  respecting  the  letter  missive,  not  onlj 
on  the  election,  but  on  the  conGrmation  and  consecration.  Tboac  pr»- 
Tisions  convert  the  election  into  a  virtual  appointment  by  the  Crown  :  pre- 
serving, however,  the  form  of  election,  and  making  it  a  mere  form.  Dm 
they,  therefore,  make  the  confirmation  also  a  mere  form  ?  It  is  coaMdnl 
that  they  do,  not  by  reason  of  the  words  actually  used  respecting  oooflr- 
roation,  but  because  of  the  words,  "  then  their  election  &ball  ftand  gnod 
and  effectual  to  all  intents;'  and  so  the  refusal  of  confirmation  cAooct 
effect  or  annul  the  election  in  any  way.  I  am  not  jure  that  luch  i*  tfe 
meaning  and  effect  of  those  words ;  they  may  mean  only  that  the-  Hoctiai 
shall  stand  good  and  effectual  to  all  intents  as  an  election,  just  U  it  wtnU 
when  the  election  was  free;  subject,  nevertheless,  to  the  same  eoiMe<]nfacD 
of  not  being  confirmed  ;  but  if  ihc  words  mean  more,  and  the  electioa  it  to 
stand  good  and  effectual  although  not  confirmed,  still  the  stHtule  ha*  tmdi 
no  provision  for  the  case  of  a  refusal  by  the  archbishop  to  confirm,  bj  ■•• 
thorising  the  Crown  to  direct  other  bishops  to  confirm,  or  in  any  latMaa 
whatever  to  perfect  the  election,  and  carry  it  on  to  confimiatioB  sad  *•»• 
Bccration  ;  and  hns  therefore,  in  some  sense,  lef^  it  in  the  power  of  ik 
archbishop  to  render  the  election  inoperative,  though  perhap  ai  the  twk 
of  his  incurring  the  penalties  of  pnemunire.  It  is  surely  a  much  matt 
reasonable  construction  of  these  words  of  the  statute,  taken  by  iliiwiwKwt 
to  hold  that  the  legislature  intended  the  ultimate  perfection  and  cobm- 
mation  of  the  election  to  depend  on  the  confirmation,  though  as  ■■  dec- 
tion,  it  is  made  good  and  effectual  to  all  intents;  especially  since,  oanfMl 
of  the  dian  and  chapter  to  elect,  it  Is  provided  that  the  Crom  thaH  W- 
mioate  and  present  by  letters  patent,  to  be  made  to  the  srehbiahop:  a*^ 
that  in  that  case  the  archbishop  shall,  with  all  speed  and  celeri^,  iineri 
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inatcd  and  presented  by  the    king.     No    B'sson. 
ifirmation  ;  that  is,  in  the  case  of  letters  jiidoment 


and  consecrate  tlie  person 
mention  is  (nade  in  stuch  cas 

pateoL  from  the  king.  Tbe  legislature  seema  to  liave  considered  that  ^' 
confimtation  was  unnecessary  where  there  had  been  no  election,  but  the 
Crown  had  nominated  and  presented  by  letters  patent.  And  this  is  not  an 
oversight,  as  I  apprehend ;  for  in  the  Irish  stat.  2.  EUz,  c.  4,  which  abolishes 
election,  even  in  form,  altogether,  and  makes  tbe  appointment  always  by 
letters  patent,  no  mention  of  confiimatlon  is  made  from  the  beginning  to 
the  end  of  the  statute. 

"  llencc,  however,  arises  another  argument ;  and  it  is  contended,  that  as 
the  legislature  treats  confirmation  as  unnecessary  where  the  Cruwn  ap- 
'  points  tbe  bishop  directly  and  avowedly,  namely,  by  letters  patent,  it 
never  can  have  intended  that  confirmation  should  be  necessarj-  as  a  judicial 
net,  where  the  Crown  appoints  the  bisltop  indirectly  and  circuitously 
>ugh  the  medium  of  a  pretended  election  by  the  dean  and  chapter ; 
tberefore  that  the  confirmation  mentioned  in  the  statute  must  be  taken  to 
be  a  ministerial  act,  and  a  mere  form,  that  the  form  of  confirmation  was 
preserved  because  the  form  of  elec^on  was ;  but  neither  was  intended  to 
be  real  or  more  than  shadow. 

s  diiRcuIt  to  see  why  confirmation  should  be  necessary  where  the 
Crown  appoints  indirectly,  if  it  was  not  considered  so  where  the  Crown 
mppoints  directly,  and  if  it  was  right  to  omit  it  in  the  one  case,  why  it  was 
not  right  in  the  other.  It  is  vain  to  conjecture  the  reasons  which  actuated 
tbe  legislature  at  that  time,  and  I  do  not  pretend  to  reconcile  or  to  account 
r  all  the  provisions  of  this  statute  Looking  at  the  words  used,  I  see 
nothing  which  imports  that  the  confirmation  and  consecration  were  to  be 
mere  ministerial  forms  and  shadows ;  they  are  both  required  in  one  and 
the  same  sentence,  and  in  the  same  language.  I  cannot  bring  myself  to 
believe  that  the  legislature  of  this  country  could  ever  intend  that  the  so- 
o  act  of  consecration  should  be  a  mere  form  and  shadow  ;  and  if  not, 
neither  can  confirmation  be  so,  for  one  and  the  same  interpretation  must 
be  put  on  the  language  which  is  applied  equally  to  both.  As  to  consecra- 
tion, indeed,  no  previous  fonn  of  inquiry  is  stated  to  have  been  used,  like  that 
ibi  the  case  of  confirmation  ;  nor  uni  1  prepared  to  say  that  any  was  ncccs- 
,W^ry.  The  archbishop,  where  he  had  confirmed  would  have  already  inquired, 
snd  where  aft«r  this  statute  (which  would  rarely  happen,  indeed,  no  in- 
ince  has  been  cited  iu  which  it  has  ever  happened)  the  Crown  appointed 
by  letters  patent  in  default  of  election  by  the  dean  and  chapter,  he  would 
in  genera]  be  able  to  inform  himself,  without  any  public  inquir}',  as  to  the 
.  qualifications  of  the  person  nominated  and  presented  by  the  Crown  ;  and 
,  if  any  lawful  impediment  to  the  consecration  came  to  his  knowledge,  1 
-iCumot  believe  that  the  legislature  intended  to  force  him,  knowingly  and 
■Without  regard  to  such  impediment,  to  perform  the  solemn  act  of  cou- 
^fecration. 

"The  statute,  as  I  have  already  observed,  directs  letters  patent  from  the 
.  Crown,  rc<)uiring  the  archbishop  to  conlirin  the  election,  and  consecrate 
i&e  person  elected,  without  suing  or  obtaining  any  bulls,  letters,  or  other 
things  from  Rome.  The  confirmation  and  consecrstiou  contemplated  by 
IjaktarQ  seem,  therefore,  to  be  such,  those  words  being  added. 


Hip.  T.  Can- 
Itrbiay  {Artk- 
hithop  of). 


u 
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'  nitliout    obtaining  any   bulb,'  ns   would  formerly  have   re<iuircil  to  J 
sanctioned  by  bulls  from   Home,  and  aa  would  be  directed  by  such  b 
and  can  it  be  doubted  that  the  bull  fur  cunfiriiiation  would  liave  diic 
judicial  act? 

"  I  am  compelled  in  construing  this  act,  either  to  suppose,  witlioatd 
express  words  to  warrant  that  supposition,  that  the  tegislatoi 
carry  the  form  and  shadow  which  by  express  enactment  wjw  inir 
into  electiutis,  aUo  into  confirmatiun,  or  that  it  meant  to  require  c 
tion  as  a  judicial  act,  such  as  it  was  bcfDrc  the  statute,  where  there  wm  a 
form  of  electioui  where  the  appointment  by  the  Crown  was  throagb  thi 
medium  of  that  form,  although  it  did  not  require  it  where  thr  appuinlineni 
by  the  Crown  was  direct.  I  c&noot  feel  myself  justified  in  axtriboliug  lo  - 
the  legislature  the  enactment  of  mere  form,  shadow,  and  preteoce,  bt^oaii 
what  the  very  express  words  compel  me  to  do ;  and  1  feel  bound  to  ram- 
strue  the  words  which  are  us«d  according  tu  their  knuwu  and  rwcifcd 
weaning,  if  by  so  doing  no  contradiction  or  absurdity  is  invuhed  ;  eipo 
cially  if  such  construction  be,  as  I  think  it  is,  more  rca^onalilr,  ibongti  1 
catmot  altogether  explain  the  reason  of  the  distinclian — as  tu  where  aw- 
firraation  is  required  and  where  it  is  not. 

"It  seenid  to  me,  therefore,  that  the  archbishop  is  required  bj  the  fifth 
section  lo  conlirm  the  election,  to  use  the  words  of  the  fourth  ccdioo,  "as 
of  old  time  hath  been  accustomed ; "  that  is,  iu  a  judidal  course  sad  wiik 
proper  inquiry. 

"  But  the  seventh  section  containing  the  penalty  of  pnemuiiirc  agslBrt  lla 
dean  and  chapter,  for  not  electing  and  signifying  the  same  witbta  Iwealj 
days,  and  against  the  archbishop,  for  not  conUrming  and  coiiKcraiiag 
within  twenty  days,  "  or  else,  if  any  of  them,  or  any  other  persup  or  penunt 
admit,  maintain,  allow,  obey,  do,  or  eiiecute  any  censures,  rxcoinniuiiici* 
lions,  interdictions,  inhibitions,  or  any  other  process  or  act  of  what  nattirr, 
name,  or  quality  soever  it  he  to  the  contrary,  or  let  of  the  due  execolwa 
nf  this  act,"  remains  to  be  considered  I  would  observe  first,  that  I  da  oot 
think  this  clause  at  all  aifectcd  by  stat.  I  Eliz.  c.  1.  s.  3S.  wkkk  n 
referred  to  in  the  argument.  It  seems  plain  lo  me  that  that  soctun  in 
1  Eli/,  c.  1 .  operates  only  to  prevent  the  repeal  of  the  stat.  I  A  9  Ph.  &  M. 
c  8.  s.  40.,  which  enacted  the  penalty  of  prGemunire  again»t  [lerMm  at- 
tempting to  disturb  the  grunts  made  by  Henry  VIII.  of  the  lands  of  roonit- 
tcries,  and  has  no  bearing  on  the  present  question. 

'■  U  has  been  much  doubted  whether  this  penally  in  the  screnth  teetini 
applies  at  all,  except  where  somelliing  is  done  or  omitted  to  be  doDr,  is 
consequence  of  communication  with  the  see  of  Kome.  As  far  as  rr^xrii 
the  latter  part  of  the  clause  as  to  admitting  censures  and  «o  forth,  t  w* 
much  reason  to  think  that  doubt  nut  lo  be  without  foundalioD  ;  for  it  i) 
observable  that  all  the  words  used  are  indicative  of  proceesea  not  Dstd  a 
our  courts  of  law,  but  in  the  canon  law  and  the  ecclesiastical  courts.  Bat 
1  do  not  think  it  necessary  (o  determine  that  point ;  fur  I  think  the  tai^o*)^ 
of  that  part  of  the  section  clearly  applicable  only  to  some  extriiuie  coweiw 
used  by  another,  whoever  that  might  be,  towards  the  dean  and  chapter  m 
the  archbishop,  and  submitted  to  by  them,  and  not  to  the  exercise  ff—J 
JurisdictioQ  or  authority  of  their  own  which  they  might  lawful)*  han;  wd 
I  have  already  stated  that  I  think  the  archbishop  has  lawful  authority  aid 
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jurisdiction  to  act  j  it  die  i  ally,  io  regard  to  confirmation  under  Ibe  provisions  * 
of  this  Act.  J. 

"  With  regard  to  the  earlier  part  of  the  elausci  the  words  at  first  sight   A 
•ecm  to  import  that  the  penalty  iu  incurred  absolut«ly,  ir  the  archbishop    ' 
shall  rerusc  and  do  iint  confirm  and  consecrate  within  twenty  days ;  and  in  ti 
argument  these  words  were  brought  to  bear  upon  the  construction  of  the  *< 
fifth  clause,  because  it  was  said  that  a  judicial  inquiry  eould  not  be  con- 
ducted in  so  short  a  time  as  twenty  days  in  most  cases,  and  therefore  llint 
DO  judicial  inquiry  could  be  intended.     1  do  not  think  that  the  words  here 
mcd  necessarily  lead  to  any  such  consequence. 

"  It  is  observable  that  in  the  fifth  section  w  hich  empowers  the  kingto  send 
}its  letters  patent  to  the  archbishop,  requiring  him  to  confirm  and  conse- 
crate, nothing  is  said  about  the  time  of  confirming  and  consecrating  ;  it  is 
only  said  that  the  kin^  shall  by  his  letters  patent  alKnify  the  election  to  the 
archbishop,  requiring  him  to  confirm  and  consecrate  (it  is  not  even  said 
with  all  speed  and  celerity,  as  it  is  in  the  case  of  letters  patent  nominating 
and  presenting),  without  suing  to  Rome  for  bulls.  Whether  that  is  a  mere 
oversight  or  not,  1  am  sure  1  cannot  tell ;  but  certain  it  is  in  this  statute, 
where  there  has  been  an  election  by  the  dean  and  chapter,  and  where  there 
are  letters  patent  directed  to  be  sent  from  the  Crown  requiring  the  arch- 
bishop to  confirm,  it  does  not  say,  'with  all  speed  and  celerity,'  or  within 
uiy  time ;  but  it  goes  on  to  say,  '  if  the  dean  and  chapter  shall  refuse,  ihe 
Crown  shall  appoint  by  letters  patent,'  rather  I  should  say,  it  shall  direct 
letters  patent  to  the  archbishop,  requiring  him  In  confirm  and  consecrate 
with  all  speed  and  celerity.  The  seventh  section  then  enacts  the  penalty, 
if  the  archbishop  shall  refuse  and  do  not  confirm  within  twenty  days.  1 
apprehend  that  the  true  meaning  is,  if  he  shall  refuse,  and  do  not  confirm 
within  twenty  days,  without  lawful  cause.  All  statutes  enacting  penalties 
must  be  coDKtrued  strictly  ;  and  whenever  a  penalty  is  attached  to  the 
refusal  to  do  any  act,  be  it  judicial  or  ministerial,  I  apprehend  that  the 
refusal  must  be  without  lawful  cause  or  excuse,  the  proof  of  which  may 
perhaps  lie  on  the  party  refusing,  but  which  being  proved,  would  be  an 
answer  to  any  proceeding  for  the  penalry.  What  would  amount  to  lawful 
cause  or  excuse,  in  the  case  of  the  dean  and  chapter,  it  is  unnecessary  to 
Inquire  :  but  it  seems  to  me  that  in  the  case  of  the  archbishop,  the  pendency 
of  a  judicial  inquiry,  if  it  be  such,  supposing  I  am  right  in  saying  it  is  a 
judicial  inquiry,  would  be  lawful  excuse,  as  regards  the  delay  beyond  the 
twenty  days,  as  much  as  illness,  either  of  the  archbishop  or  the  bishop  elect ; 
and  a  bontijide  decbion  of  the  unfitness  of  the  person  elected  afler  judicial , 
inquiry,  would  be  lawful  cause,  aa  regards  sn  ultimate  refusal  (o  confirm. 
If,  therefore,  I  am  right  in  my  construction  of  the  other  parts  of  the  sta* 
tnic,  and  confirmation  be  a  judicial  act,  1  cannot  see  any  thing  in  the  seventh 
clause  which  should  prevent  its  being  so,  or  subject  the  archbishop  to  the 
penalty  therein  contained,  if  he  proceeds  banujide  in  regard  to  that  judicial 
set. 

"  It  is  said  that  so  to  construe  the  slatute  would  be  in  violation  of  the 
prerogative  of  the  Crown.  I  cannot  feel  that  it  is  so  ;  (he  prerogative  of  the 
Crown  remains  just  as  it  was,  in  regard  to  what  is  to  take  place  after  elec- 
tion, though  by  the  letter  missive  the  power  of  the  Crown  in  the  election 
itself  ipt  materially  altered.     The  construclioti  whieli  I  put  upon  Ihe  statute, 


Jnilgmenl  of 
Hr.  Justice 
Fattecoti  in 
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does  not  derogate  from,  or  diminish  the  prerogative  of  the  Crown,  bat  oelj 
does  Dot  extend  it.  Neither  does  this  construction  give  the  ■ 
veto  to  the  appointment  by  thie  Crown ;  it  only  leaves  him  to  t 
spiritual  dutiea  as  toconfinning  andcoDseeratiDg  in  the  mcieitt  imnmr,  mi 
as  it)  their  very  nature  they  ought  to  be  exercised. 

"  Again,  it  is  said  that  no  instance  has  occurred  of  refusal  to  ooaAm 
since  the  statute.  TImt  is  a  -circumstance  of  considerable  vcight,  sod  if 
the  proceedings  towards  confirmation  used  before  the  stalale  had  ban 
dropped  immediately  after  it,  1  should  have  thought  that  a  cooUnpo- 
raneouB  exposition  which  would  have  gone  very  strongly  to  show  lliat  ca» 
firmation  was  intended  by  the  statute  to  be  a  mere  ministerial  ac4 ;  bM  tk 
contrary  is  apparent,  and  that  for  some  time  after  (he  statute  upon  the  (i»- 
ceedings  towards  confirmation,  witnesses  were  examined  (1),  bmI  aregolar 
inquiry  gone  into  upon  some  occasions,  although  in  modem  tiinea  no  (adt 
instances  are  cited.  The  disuse  of  an  authority  or  power  whi^  any  eoail 
by  law  has,  will  not  destroy  that  authority  or  power,  as  oOBOedwl  u 
A»hford  V.  Thornton.  (2) 

"The  opinions  of  various  writers  collected  in  a  recent  pamphlet  (3)  vcrr 
referred  to  in  the  course  of  the  argument,  by  the  counsel  fur  Ihe  pro- 
secutors of  this  writ.  So  far  as  they  go  they  appear  to  me  to  sSotil  an 
inference  that  the  general  notion  was,  that  the  archbishop  waa  boond  lo 
confirm  under  the  penalty  of  prsmunire.  In  Brett  ou  Church  Governnnd 
it  is  distinctly  so  put;  that  wasoneof  the  passages  which  Dr.  Addania  tilad^H 


(1)  Videcorrofthcrecordof  Archbitbnp 
I'arker's  conGrinatioD  and  coiuecralion,  from 
the  Lutibetb  Rvgiitcr  printed,  3  BruuhsU's 
Works,  173.  803.      Oiford,  1844. 

(2)  1.  B.  &  A.  405. 

(3)  'Hie  piDDpblet  alluded  to  b;  the 
learned  Judge,  is  entitled  ■<  The  Royalty  at 
the  CrowD  in  EpiKOpal  Froii>ottaat,Bccord- 
inf;  to  tlie  Judgment  or  Diiines,  CanonttU. 
and  othen  of  tbc  Chucdi  of  England." 
Snd  Kd.  Land.     Rivingtons  IH4T. 

(4)  Tlie  following  is  the  eitracl  rerbred 
tD:_"As  prlncei  were  the  endowers  of 
£piMop*l  Churches,  all  the  temporalities 
of  biahopi  being  held  in  eapilc  of  them,  to 
tfacy  nominited  bishops  to  supply  vacsncici 
as  they  ihould  happen;  but  the  itlvtrapo- 
lilan  and  his  coDiprOTincial  bl^ops  alirajs 
appointed  them  to  thrar  oBice.  and  ctuue- 
enled  them.  And  so  il  is  at  this  day  in 
this  realm.  Wherefore  tbo'  tbc  nomina- 
tion be  in  the  prince,  the  appoiutnnetit  to 
the  duty  or  charge  ii  in  the  metropolitan 
and  the  eomprorincial  bishops  and  Ihelr 
spiritual  ■uthortty  is  as  much  derl*ed  from 

■■  I  bate  already  showed  in  the  beginning 
of  tbU  book  that  all  ipiiilual  autliorliy 
must  be  derived  only  bam  Christ,  who  is 
tlie  sole  tupretne  head  of  Ihe  whole  Church; 
that  he  delegated  no  authority  to  the  ma- 
gistrate In  spiritual  matters,  bnt  lo  hii 
■pottles,  who  exercised  it  not  only  without 


ties  eomnutled  tbe  ta 


church,  with  whom  it  cooliDiMi  ti 
day ;  and  with  whom,  aeoiRliag  t 
SsTiour's  promise,  it  shall  4MMItillu> 
end  of  the  world,  j 
pcmn  lo  tbe  episcopal  office  > 


their  power  from  the  apoMte^  beaaM  Ifer 
people  chose  them.  It  is  efw  tlvM  * 
choose  or  nominate,  and  aiMithet  lo  OiA 
the  power.    The  pabm  of  a  elu«b  oaf 


Lo  go  to  the  bishop  for  i 

tueh  B  tie  our  pntices  hase  «a  tin  A^Mi 

■liicb  elect,  and  on  the  metropBlJI  mi 


not  Tcfiisfl  to  elect  md  cuiiaeCTaW  tt*  p» 
son  nominated  under  the  penally  gi  %  pi^ 
munire,  yet  it  doc*  not  thenfoc  Ibllav  ta 
receives  his  spiritual  autlioril*  ha  <!■ 
prince;  for  if  the  prioci:  could  |inM> 
why  should  he  send  him  to  ibc  biita|B  to 
consecration  ?     If  ibit  auUMn-  enaVd  As* 


:e  from,  but 


positii 


.pos- 


knd  in  Mason's  Vindiciai  Eccleaice  ADgUcanei  tlie  answer  to  a  Bupposrd   Bisiiori. 
question  what  is  to  be  done^  if  the  king,  being  deceived,  appoiots  an  unfit  judsmenl  or 


lie  could  prove  Uiat  ■ 
would  make  ■  liishop,  ot 
tbt  it  crer  did  to,  «s  fully  and  complclel; 
m  il  can  maka  a  civil  officer,  then,  indeed, 
it  would  be  a  pcoof  that  Ihe  episcopal  powec 
p  wholly  derived  rrom  the  regal.  But  to 
Hj  that  the  prince  can  compel  the  biihops 
%J  hu  temporal  lutboiity  to  conscciale 
vhomMKvei  he  ihsll  namlnatc,  ia  t)a  man 
ihan  to  hj  that  all  bihhopa  are  subject  to 
the  teinpcvat  pover,  aod  thai  the  civil  nia- 
giatnu  ha*  aulboiily  to  punUh  them  IT 
Otrj  diaobej  the  temporal  laws.  There 
being  therefore  an  act  of  parliamenl  which 
flbliget  the  bisbopt  to  constcratc  the  person 
Dominated  to  a  biibopric  by  our  sovereign 
prince,  under  a  severe  penalty,  it  a  not  to 
be  wondered  that  our  bishops  have  always 
complied  to  do  w.  And  yet  it  any  prince 
■bouM  nominate  a  perion  wholly  unfit  and 
unqualified  to  exercise  the  qiiicopal  Tunc- 
lion.  the  nutnqialitant  and  other  bishops 
ought  nther  lo  incur  the  penally  than  to 

that  can  be  said  it,  tlut  thii  is  a  right  oT 
patronage  vetted  in  the  supreme  magistrate 
CXlcndetl  aomething  beyond  the  bounds  of 
what  wu  allowed  informer  ages;  because 
tte  clerk*  presented  by  all  PhUoiu  ousbtto 
be  tried  and  examined,  which  ia  not  sUowed 
fcere.  However,  this  shakes  not  (he  fun- 
daoNOtali  of  church  govemincnt,  and  how- 
Hiever  the  person  it  nominated  by  the 
prince,  yet  the  archbiohop  and  bishops 
mutt  lay  Ihoir  hands  on  hini,  and  invest 
bim  with  the  spiritual  powur.  It  it  they 
(bat  actually  give  bim  hit  i-ommisuon  for 
Ibe  week  of  this  ministry,  saying,  Ueceive 
tbc  Holy  GboiE  for  the  office  and  work  of 
a  Inibop  in  the  Church  of  Cod,  now  com- 
Biitt«d  to  thee  by  tbc  imposition  of  our 
bftMb,  &c.  By  which  it  is  evident  that  he 
nectva  hit  authority  from  their  commit- 


the  pTiQce,  for  they  tell  him  at  hit  c 


Mr.  Juatice 
,      ,  .  ,  .  ,  ,   Patteton  in 

devolving  to  them ;  beeaute  the  power  of   j),-_  ,_  Cau- 
tbc  deceased  bishop  devolves  to  the  people,    trrhiini  (jlrth' 
to  be  disposed  of  by  them,  or  by  an  autho-    ji.^      „y, 
Tity  derived  from  them.     (  For  tbu  gentle- 
man placet  all  autboril;  in  the  people,  and 
make*  the  magistrate  no  more  than 
trustee,)     In  this  ease  he  it  plainly  o 
roattur  of  fact ;  for  according  to  the 


la  thit  form  by  which  the  bitbopt  conte- 
cntc  it  confirmed  by  an  act  of  parliament 
■a  well  at  the  prince's  right  of  nomlnatiotL 
And  if  the  bithopt  tbould  reliite  to  eonae- 
Brat*  bim,  the  parliament  neither  bat  de- 
dBnd,  or,  indeed,  can  declare,  that  he  shall 
Jm  a  Inihop  wilbouc  il.  They  have  ap- 
.■Dtnted  a  severe  penalty  in  case  of  refiual, 
bat  they  arc  avntible  it  is  nu  mure  iu  their 
power  to  make  a  biihop  than  'tit  to  make  a 


what  he  uyt,  that 
in  their  own  light,  oi 
I  themtrlvDt  diapose  ■ 


ealm, 


of  s  deceased  bishop  devolve  to  the  Crown, 
so  the  spirittulilies  devolve  to  the  metro- 
politan 1  or,  in  cate  the  mctropolitieal  tee 
be  vacant,  lo  Ihe  dean  and  cbipler  of  the 
mctropolitieal  church,  and  they  arc  the 
guardians  of  ibe   spiritualities    of   every 


thit  gcnllen 


So  II 


ording 


argumcnl,  if  they  to 
devolvei  have  Ihe  right 
to  transfer  it  on  another ;  then  iince  tbc 
spiritual  right  of  the  dcoeased  bishop  it  iu 
fact  devolved  on  the  metropolitan,  it  is  he 
(hat  must  have  the  rigbt  to  transfer  it  to  the 
successor.  And,  though  the  prince  nomi- 
nate Itial  succeeor,  yet  he  sends  him  to  the 
metropolitan  to  be  confirmed  and  contc- 
erated.  And  tho'  Ihe  king  or  queen  may 
in  default  of  the  Archbishop,  or  if  the  ar- 
chiepLscopal  sre  be  vacant,  appoint  ottier 
bishops,  three  or  four  (not  any  single 
bishop,  at  Ihit  gentleman  aayi,  (ai  the  sM- 
tute  eipready  says,  an  arcbbiihop  aod  two 
other  bishops,  or  dte  four  bitbopt)  Ihit 
makes  no  material  difference  in  the  caie  j 
for  all  bithops,  bcaide*  Ibe  care  of  their  own 
ptrlicular  churches  have  a  general  right  to 
tee  thill  the  Catholic  Churcli  be  duly  pro- 
vided with  ill  proper  officers;  and  where 
the  presbytery  of  ,a  church,  which  wc  now 
call  the  dean  and  chapter,  have  signified  to 
■heir  neighbouring  bishops  that  they  wanted 
a  paator,  thoae  ntngbbourlng  bishops  have 
consecrated  one  for  them.  All  the  differ- 
ence therefore  between  what  tbe  bishopt 
did  originally  and  what  they  do  now  is, 
that  now  they  are  liable  to  temporal  penal- 
ties if  they  have  not  a  royal  rommiision  for 
that  which  in  the  primitive  ehureh  they 
might  do  without  ouc.  The  prince's  cun- 
mission  plninly  gives  them  no  spiritual 
authority,  but  only  aulhorim  Ihem  to  exe- 
cute that  authotily  within  his  dominion*, 
in  tucb  manner  at  may  exempt  them  from 
tbe  penalty  of  the  temporal  lawi.  But  'if 
the  civ  il  magistrate  shall  abuse  hit  temporal 
Buthoriiy  by  preferring  unqualified  person* 
when  he  nominates  lo  a  bishopric,  Ibe 
bishops  whom  he  orders  to  consecrate  nich 
a  pciton  ought  to  tuBer  any  peoallies  ra- 
ther than  to  obey  him.  And  if  no  bithopt 
will  coniecrale  such  a  person,  no  tcmponi 
authority  vhattoevcr  can  make  him  • 
bishop.  And  therefore,  notwithstanding  Ihit 
right  which  our  piincet  eiarcitein  nomi 
noting  lo  vacant  bishoprics,  cnjoyning  and 
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person,  is,  tliat  on  representation  to  the  king,  no  doubt  he  would  appoint 
another,  whereas  it  would  have  been  a  ready  answer  to  have  said  the 
archbishop  will  refuse  to  confirm,  if  it  had  been  thought  by  Mason  that  he 
had  the  power  (1).    If  it  is  meant  to  be  inferred  that,  from  the  time  of  the 


commanding  elections  and  consecrations, 
yet  our  bishops  do  not  derive  their  socer- 
doUl  power  of  consecration  from  our  kinf^s 
and  qtiecns  in  the  same  manner  as  civil  offi- 
cers derive  their  authority  from  them, 
merely  by  virtue  of  the  royal  commission. 
For  the  royal  commission  alone  will  make 
a  civil  officer,  but  a  bishop  was  never  k> 
made  within  this  realm,  or  can  l)c  so  other- 
wise than  by  having  the  episcopal  power 
committed  to  him  by  other  bishops.**  Brett 
on  Church  Government.  Lond.  1710,  cap. 
iii.  pp.  42<)— 434. 

( 1 )  'llic  passages  in  Mason  (  Vindicia*  £c- 
clesiflB  Anglicana* ;  or,  Vindication  of  the 
Church  of  England,  and  of  the  lawful 
ministry  thereof,  i.  e.  of  the  Succession, 
Klection.  and  Consecration  of  Bishops. 
Ix>nd.  1625.  Translated  into  English  by 
John  Lindsay.  Lond.  17S4,  book  iii.  c.  7. 
p.  278.)  to  which  allusion  is  made  arc  as 
follow : — 

**  'flie  objections  of  the  papists,  that  our 
bishops  are  the  Queen's  bbhops  and  par- 
liament bishops,  answered  in  general,  by 
ciplaining  our  method  of  making  bisliops. 

**  Philodoxl's  (a  priest  of  Rome).  — 
Your  new  pretended  bishops  (as  Scultingius 
saith)  derive  their  counterfeit  authority,  not 
from  lawful  consi>c ration,  or  catholic  inau- 
guration, but  from  the  Queen  and  par- 
liament. (Sinilting.  Bibl.  Cath.  1.  I.  5.  p. 
lOo'.).  Tlu'y  are  therefore  properly  styled  by 
Sanders.  (Sand,  de  Schism,  p.  348.)  the 
Queen's  bishops,  (Ibid.  p.  349.)  and  par- 
liament bishops.  For  (as  Bristow  relates) 
in  England  the  King,  yea  and  the  Queen, 
grants  letters  patent  to  whom  they  will ; 
and  they  thenceforth  bear  themselves  for 
bishops,  and  begin  to  ordain  ministers. 
(Brist.  Antihnrr.  motiva,  p.  2(>4. )  Hence 
Bellarmine  had  reason  to  say,  that  in  Queen 
Elizabetirii  time  there  was  a  woman  pope 
in  Kngland.  (Bellarm.  De  Notis  Eccles. 
b.  4.  c.   9.  s.  4.,  Pcputiani  ha.Tetici.  &c.  ) 

**  Ortiiodoxus  (a  priest  of  the  Church  of 
England  ).  —  These  saucy  shameless  papists 
proclaim  aloud,  that  the  bishops  of  the 
Church  of  England  derive  not  their  ordeis 
from  bishops,  but  from  kings  and  queens. 
(Sec  a  Collection  of  their  Calumnies,  book 
1.  c.  tf.  fol.  ft.  &c.)  A  monstrous  lye. 
and  an  impudent  slander !  For  our  kings 
do  that  only  which  belongeth  to  the  office 
of  kings,  and  our  bishops  to  that  of  bishops. 
For  *  at  every  avoidance  of  any  archbishop- 
rick  or  bishoprick,  the  King  grants  to 
the  dean  and  chapter  of  that  church  a 
licence  under  the  great  seal  of  England 
(which  is  commonly  called  the  cong^  d*- 
edire)  to  proceed  to  election,  with  a  letter 


missive  (as    it   is    caird)    eontuning   the 
name  of  the  person  which  they  riiall  dcct 
and  chuse.     Then  the  electors  do  eortify 
under  their  common  seal  (the  clcctkMi  to  be 
duly  p^ormed)  to  the  King  (humbly  be- 
seeching him    to    grant    bis  royal  aasnit 
thereto).     The  King  (giving  his  ancnt  ts 
their  election)  signifieth  the  smme  to  the 
archbishop  and  bishops,  requiring  and  eom- 
manding   them  by  his  royal  mutbority  to 
conBrm  the  said  election,  and  to  invest  the 
said  person  so  elected,  and  to  give  and  use 
to  him  all  such   benedictions,  oiareinunig^ 
and  other  things  requisite  for   the  samb* 
After  this,  the  archbishop  and  bishops*  fol- 
lowing the  example  of  tbcir  prcdecmors; 
take  care  publicly  nod  peremptorily,  locile 
all  manner  of  persons,  who  have  any  thii^ 
to  say  or  object,  either  against  the  ibnn  of 
the  election,  or  the  person  elected,  in  ge- 
neral, or  particular,   personally   to  appear 
before   them.     And  when   it  appears   so- 
lemnly, and  judicially,  by  public  acts,  both 
that  the  election  is  valid,  and  the  person 
elected  of  sufficient  learning  and  probity, 
then  at  last  follows  the  consccimtioo ;  vfaidi 
is  performed  by  a  competent  number  of 
lawful  bisho]>s,  according  to  the  dircctioa  of 
the  ancient  canons.     'l*his  is  the  solemn  and 
constant  method  of  making  bishops  in  film- 
land."  (loKM,  b.  iv.  c  13.  p.  431,  432.) 

**  Phh..  —  You  pretended  to  treat  of 
kings  electing  bishops,  and  conlerring  {of 
bisliopricks :  and  now  you  ascribe  not  the 
election  to  kings,  but  to  the  cleigy,  and 
claim  only  nomination  for  kings. 

**  OsTH.  —  llie  King*s  nominatioo  ii 
with  us  a  fair  beginning  of  the  dection. 
Tlierefore,  when  he  nominates  any  penon, 
he  elects  him,  and  gives,  as  I  may  my,  the 
tirst  vote  for  him. 

**  Pif iL.  —  What  kind  of  elections  are 
these  of  your  deans  and  chapters?  *Tb 
certain,  they  can't  be  called  free  dectioiab 
since  nothing  is  to  be  done  without  the 
King's  previous  authority. 

«*  Orth.  —  The  freedom  of  election  doth 
not  exclude  the  King's  sacred  authority, 
but  force  and  tyranny  cmly.  If  any  un- 
worthy person  should  be  forced  upon  then 
against  their  wills,  or  the  clergy  should  bs 
constrained  to  give  their  Toices  by  fixoe  and 
threatening,  such  an  election  cannot  be  said 
to  be  free.  But  if  the  King  do  nominate 
a  worthy  person  according  to  the  laws,  u 
our  kings  liavc  used  to  do,  and  give  tbcn 
authority  to  choose  him,  there  is  no  leasoa 
why  this  may  not  be  called  a  free  dcctioBi 
For  here  is  no  force,  nor  violence  ua'd. 

**  Phii But  if  the  King,  deorivcd  by 

undeserved  recommendations^  should  happca 
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•latule,  tiie  received  u|iiuioii  uas  that  euufirniBlion  liad  become  a  mere  rurm    Buudpi. 
it  must  have  been  known  to  all  the  different  nrchbishops  and  their  vicDre  jJiwcnTof" 
general,  and  it  is  difficult  to  understand  why  the  proceedings  at  confirina-    Mr.  Juiiica 
tion  were  not  altered  in  their  form,  so  as  to  suit  the  altered  nature  of  tlie    ^<t<M"  ■" 
,    act  of  conBrmation  itself.     l(  it  was  knuvvn  to  be  a  ministerial  and  not  i    uriia-^ (,i^ 
judicial  act,  then,  from  the  time  ofthestatutt?  to  this  day,  a  Boleuin  mockery   ^'Vfo/J- 
hoH  been  knowingly  gone  through  at  every  confirmation,  the  whole  forms  uf 
which  are  assuredly  those  of  ajudicial  and  not  a  ministerial  act.    Too  mui^h 
sireiH  ought  not  to  be  laid  on  the  use  or.]>articular  forms ;  but  every  one 
who  reads  the  account  of  the  proceedings  on  confirmation  given  by  Bishop 
Gibaon  in  his  Codex,  and  which  confessedly  have  been  constantly  used, 
uid  were  used  on   the  present  occasion,  cannot  butsee  that  tiie  citations, 
the  suminaria  petitio,  the  decree  itself,  and  nil  the  steps  which  I  need  not 
detail,  have  the  appearance,  at  least,  of  a  judicial  and  not  a  mere  ministerial 
proceeding.     It  is  difficult  to  believe  such  a  continuance  of  mockery  and 
deception  by  so  many  and  such  persons,  and  for  such  a  length  of  time, 
without,  as  it  seems  to  me,  any  assignable   motive.     I  cannot  but  think, 
therefore,  that  confirmation  was  not  altered  In  its  nature  according  to  re- 
ceived opinion,  but  reiudined  as  before ;  and  tiiat  the  want  of  exercise  of 
the  right  of  refusal  was  from  the  necessity  of  so  doing  not  arising. 

"  Instances  are  mentioned  of  Dr.  lLundle(  1)  and  Dr.  Samuel  Clark  (2)  in 


to  propme  to  the  cicrgj  a  pcraon  unlcarnni, 
or  at  ill  roorili,  or  olhcririii-  manirmtly  un- 
worltif  ot  (bat  function,  whal's  in  be  ioae 
Smnt 

••  OiTB.  —  Our  kings  (Plilludox)  are 
*oor  to  procevd  in  (he«e  cxwi  maiurely  aad 

■ml  pruiWnn ;  and  hence  it  come*  to  para 
that  the  Church  of  England  ii  at  ttiii  time 
in  auch  a  Souriihing  eandition. 

**  Pnii Since  llirjr  arc  but  men,  iliev 

arc  liable  to  humane  weakneu  r  and.  Ihere- 
fbre,  «hM  is  to  be  done,  iTtuch  Bcue  thauld 
bappro? 

■■  OiTU.  —  ir  the  electon  cuuld  make 
•uffieient  proof  of  luch  crime*  or  incapa- 

rvprnent  the  Bme  lo  the  King  with  ull  due 
biiotUitjr,  modeMy,  and  dui;  ;  humblj  bc- 
•nwhing  hit  Majeity,  out  of  hii  knovn  cle- 
■nciM:)',  to  take  care  of  the  inlcreii  of  the 
widovcd  church.  -And  our  prinon  are  m 
ttmaUM  fur  their  piely  and  cnndcMcniiDn, 
thU,  i  doubt  not  but  hii  Majnty  »uuM 
gneiaiuljr  aniver  ihoir  piotu  petition,  and 
■otnioate  another  uneicvptionaWc  perion, 
(^mable  to  all  their  wiihn.  Thu>  a 
oratiial  affection  would  l>c  kept  up  belwecn 
lb*  biihop  and  hi*  church, 

•■  TfauB  I  liane  ihoveil  yuu.  that  our  Ling* 
faara  bad  a  tingulat  prerogative  in  tlie  rlec- 
tioa  of  birtiopi:  and  iiov  I  am  10  proio 
Itial  Ibef  bail  the  (ame  lavfullf .  And  liiat 
will  b*  nMnifeil  enough,  whether  we  con- 
aide*  tlw  king*  tliemwivc*.  or  the  biiliupi. 
Tki*  priTilcga  belong*  to  king*  by  a  Iwofuld 
riftit;  to  wii.  in  right  of  llieir  wivetcigniy 
■w)  in  tight  of  their  patrotint'c' 


(l>  TheaccofGloucmlerhatingbecom* 
vacant  in  the  year  173H,  Dr.  Thomai 
Kundte,  then  mailer  of  Sherborne  Hoipilal 
and  pretwndary  of  Durham,  wai  recom- 
mended to  George  II.  by  Lord  Chao- 
cellur  Talbot,  for  promotion  to  the  vacant 
bishoprick.  Dr.  Itundle,  it  tcenu,  had  beea 
an  inlinute  friend  of  the  celebrated  Whiitun, 
whow  hetcrodui  opinioua  were  well  known  ; 
and  it  was  alleged,  alw,  that  he  had  himielf 
uttered  lome  iNeplical  aentimeuU  in  Iha 
pretence  of  Mr.  Venn,  who  afterwarda  ic- 
ported  tbeeoniemtion.  UponlhcscKTOunda 
lliihop  Gihun  itrongly  rctiilcil  the  apjiuinl- 
ment  of  Dr.  Rimdle  :  and  altlwu^h  the  ob- 
jection wa*  made  tiy  a  lingla  biihop.  in 
validil;  wai  admitted,  and  Or.  Uundle-*  no- 
mination wan  Kt  wide,  and  the  bishopric 
conferred  upon  Dr.  Benson. 

(3)  TI1C  following  obKrvation*  ropcctiug 
the  ciuc  of  Ur.  Samuel  Clark  will  be  IouimI 
in  "  The  Parallel  i  or  VindicaUon  of  Arch- 
liUhop  Wake  for  hi*  opposing  the  promn- 
lioD  of  Ur.  Samuel  Clark  to  a  biihopric* 
(Land. 1735.  p.  4.) 

■•  The  reflection*  made  by  him,  you  will 
(lml.are  not  lingular,  but  againil  all  who  ant 
of  the  aame  Church  of  England  principle* ; 
1  tliuughl  it  tlierefore  not  improper  to  lake 
it  in  lliv  pment  view ;  fur  though  hi*  grace 
(  Archbitliop  Wake)  tie  mat  once  menlioiKd, 
and  panihty  not  intended  lo  luw  Iiceii  te- 
flcctcd  on  in  parliculac,  yet  Ilia  arguiiiLiil*, 
if  they  bavcany  weight  or  influence,  thuuKb 
principally  levelled  at  anuther,  miint,  in  ilie 
coiHequenee,  liurl  hi*  grace'*  characler, 
whoK  pioui  labour*  and  aloufy  Mlhereiice 
tu  the  principle*  and  doctrine  of  the  Church 
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which  anotlier  course  was  taken  to  prevent  tlieir  ))eing  appointeda  and  tl 
a  respectful  and  proper  course,  in  order  to  avoid  the  necewtj  of  any  Kh«I 
by  the  archbishop ;  and  in  the  reigns  of  Charles  II.  and  WiUtm  OL 
the  Crown  by  its  own  act  directed  that  commissioners  sfaonld  be  euMdted 
in  the  choice  of  bishops,  which  would  obviate  any  difficultia.  It  smsd*  M 
me,  therefore,  that  no  sufKcient  light  is  afforded  by  the  erents  ainoe  ifci 
statute,  to  show  that  it  really  was  intended  to  have  the  effect  of  aheriag 
the  nature  of  confirniatioD,  which  is  contended  for,  or  which  wonld  j«sii(y 
ine  in  putting  a  diiferent  construction  on  that  statute  from  that  to  wUeb 
a  consideration  of  the  words  of  it  has  led  me. 

"It  is  said  that  confirmation  cannot  be  a  judicial  act;  because  the  sr^ 
bishop  acts  in  it  by  his  vicar  general,  whose  office  does  not  give  him  jui^ 
diction  in  contentious  suits.  I  do  not  see  that  this  alters  the  case.  Prmi 
facie  confirmation  would  not  be  contentious,  and  therefore  the  vicar  gnienl 
would  be  a  proper  officer  by  whom  the  archbishop  might  act :  Init  il  does 
not  follow  that,  if  the  proceedings  became  contentious  the  archbiilMp 
would  be  deprived  of  his  authority,  because  of  the  usual  natorv  of  the 
office  of  the  person  by  whorn  he  is  acting ;  that  office  is  described  ia 
Oughton's  Prolegomena,  svi.,  which  was  referred  (o  by  one  of  the  leaned 
counsel ;  the  words  are  remarkable  because  he  says,  '  Ea  quie  nintrmiiiwi 
jurisdictionis  erant  non  exercebat,  id  est  causarum  inter  partes  in  foro  coa- 
tradictorio  decisionem.'  And  then  it  is  put  in  a  parentnesis  *  Preterqna 
caqus  pro  forma  solummodo  ventilantur,  utpotc  negotia  conlinnatioBi*  tp- 
Bcoporum,  electionis,  et  simiUa,'  then  after  that  parenthesis,  '  Sed  ea  qaa 
sunt  officii  men  gcrebat."  This  very  passage,  to  my  mind,  convey*  the  idn 
that  confirmation  is  not  officii  meri,  namely,  ministerial,  but  in  its  oallR 
judicial,  though  usually  pro  farraa.  Neither  can  1  doubt,  that  if  tba  arch- 
bishop be  acting  judicially  in  the  matter  of  confirmation,  he  would  has* 
(he  same  power  of  compelling  the  attendance  of  witnesses  that  any  other 
court  of  ecclesiastical  jurisdiction  has ;  I  do  not  lay  streaa  on  Dr.  Bint* 
supposed  opinion  in  the  case  of  Bishop  Montagu,  oppoaed  as  it  apy—i 
to  be,  if  it  were  given,  by  the  opinion  of  Sir  James  Marriol,  «UA 
was  handed  up;  but  the  (acts  which  then  occurred,  militate  afUMt 
tlie  supposition  that  the  citation  of  opposers  at  coiifiniiatioa  mat  gf«nfl| 
known  to  be  a  mere  shadow,  and  so  do  the  observations  of  the  jndgca  l» 
Jivaiis  V.  Ascuiike,  to  which  1  have  already  adverted. 

'■  There  is  a  passage  in  Bisliop  Godwin's  work,  which  was|alao  wfattad  U 
in  the  course  of  the  ai^ument,  and  which  seems  to  throw  some  li^t  i^oi 


of  Kngland  in  tlic  most  cLuigcrou! 
irhaw  hearty  ical  for  Ilic  Protcttant  suc- 
rcviion  in  llie  prmciit    Royil   Family,   hii 

uieiim  and  uoivmat  benevDlciici;  toviuits 
all  manltinii,  with  an  abhonence  of  pene- 

worthy  of  and  rnitcd  him  tu  lint  high  post 
which  h>  has  filled  with  so  much  honour  ; 
and  yet,  who  without  the  leaat  diminution 
of  hi*  grval  character,  or  hurling  the  couaE 
of  Kberty,  ai  a  bithful  c»uasi-llor  la  hii 
sotcreign,  a  diligent  pastor  of  his  church,  a 


eisient  with  the  doctiiac 
England,  and  the  true  Uitli  of  ■ 
notwithstuuliiig  tbat  bi*  gmU  It 
proWty,  his  pions  ca.  ■  ■  ■ 
support    of    rcligioQ  _ 

and  iufiiltlity,  liaJ  ^aiiml  fc 
ip.  and  eren  tb 
many  uf  high  rank." 


ADDENDA.  H3S 

js  subject,  in  his  works,  Dc  PrsBsulibus  Anglice.    In  the  Life  of  Montague,    BisHors.^ 

,  page  443,  he  *ays,  'Illud  autein  memorabile  occidit  eo  die  quo  in  judgment  of 
||Eccle»ta  Bcatte  Man^  de  Arcubus  juxta  soiennem  citatiunis  formam  episcopi  Mr.  JiKiice 
I  ^mjam  confirmandi  mores  laicorum  quoque  examini  liubjiciuntur  adfuiase,    ^ 

qui  eum  ArmiQianismi  nescio  cujus  reuin  ct  adeo  Pontiflciia  faventem  ac-  ttrbiay(Ji 
cusaretit,  eaque  de  causa  episcopatu  prorsus  indignum  rejicerinl.  Verum  cum  "''^  "■> 
i  potiun  quBui  arguiiienta  proferri    videantur,  Bubsecuta  e»t  oli- 
1  qaandiu  iupedita  coufirmatio.'     This  passage  seems  to  treat  the  citation 
I  t>  a  real,  not  a  mock  proceeding.  It  appears  to  me  aliJO  tliat  what  occurred 
r  iailic  ca»e  nf  Bitkop  Montague  (I)  must  have  drawn  much  attention  to  the 
proceedings  upon  coniirination ;  and  that  the  citation  would  have  been  then 
discontinuc^d  if  it  had  been  thought  to  be  a  mere  mockery,  and  that  the 
krchbbhop  could  lawfully  omit  it,  much  more  if,  as  is  now  contended,  he 
was  precluded  by  the  statute  of  Henry  VIIL  from  giving  any  effect  to  it, 
and  indeed  from  making  any  inquiry.     It  is  not  as  if  no  such  question  had 
ever  arisen  ;  but  when  it  did  arise  in  the  cme  of  Bishop  Montague,  I 
caunnt  account  for  the  continuance  of  the  citation  afterwards,  if  it  waa 
considered  really  to  mean  nothing  at  all. 

"  In  the  course  of  the  argument  a  statute  of  Henry  V.  (2)  was  cited  from 


(1)  The  fallowing  U  an  eiliact  iroin 
Fullcr'i  Church  Hirtarj  (book  li.  «7,  rt 
m;.).  icspecling  Biihop  Mmntagnr't  ntu, 
A.D.  IG28i  — "Mr.  Richard  Mountnguc, 
tot  of  *  difTi-rcnt  judgment,  luccectled  to 
tba  KT,  vbo  at  first  met  vith  numi 
ition  on  the  folloviDg  occuion 

"  There  i«  ■  «oleinnity  performtil 

TTie  roj'al  asent 

archbishop's  vicur-genetal 
i  eoiifirtoaiion,  cominoiily 
knpl  in  Boir  church.  A  proceu  is  isurd 
forth  lo  sail  alt  persons  to  appear,  to  ihow 
etaaB  why  the  elect  there  pre«cnt  should 
ant  be  coofinncd.  For.  seeing  a  bishop  ii 
JQ  *  tnvuier  married  to  his  see  (utc  that 
bcreaftei  be  lakcth  jliit  sur 
e,  and  not  she  froin  him) 
ia  ■  kind  of  askinfE  the  bam 
can  alleife  any  Lawful  cauw 

the  confirmaiton  of  Mr.  Mouiitogue 

^wn  liberty  was  gi»en    to  any   nbjedort 

e  Mr.  Hutnphrep  (since  ■ 

iiiel.    lately    deceased),   and 

Williain  Jones,  a  ilationet  of  Londoa  i  who 

entioned  in  the  recoril),  eictpted 

r.  Uouniague,  <u  unfitting  for  the 

office,  chiefly  on  thit  aeeount,  be- 

e  Utely  catuured  hy  parti 

book,  and  rendered  iincapiUe  of  all  prefer- 

Mt  in  tite  church , 

•*  But    eiccptioo    was    taken,    at  Jones' 
IMH  (which  the  reeord  calls  prsten- 
ucuIib),   as  di-feetiTO   in  aume   legal 
IbfinaUtita.     1  have  been  informed  it  was 

n  bringing  on  hii  ob- 

id  Dol  by  a  proctor. 
ihM  oourt  adjudging   ail    pri'    ' 
•ffcctually  dumb,  who  apeak 
■dmiltcd  (o  plead  therein.    Jone*  returned 


Hof). 


ADDENDA. 

t)ie  rulls  of  iiarlianiDiit,  uhjcli  is  not  fuund  in  Ibc  coinmon  rolkc6oB  of  Ue 
slattites,  and  which,  arter  slating  the  schisms  and  ditpule*  ranpfctiag  tte 
election  of  the  popp,  and  that  in  truth  the  apostolical  seewat  roiil,  dnenhn 
the  mischier  in  this  country  from  the  inability  of  persons  wbo  were  sliiJel 
bishops  to  obtain  confirmation,  Bod  enacts  that  whilst  the  a|XHtoKcal  tMli 
void,  the  archbishop  shall  confirm  the  persons  sn  elerte«t  bubopa,  M  ■ 
the  king  assents ;  and  it  provides  for  the  king's  writ  to  them  for  thai  par- 
pose,  which  is  nearly,  if  not  entirely,  in  the  same  form  as  that  directed  bf 
sut.  25.  Hen.  8.  requiring  it  to  be  done  with  celerity,  and  tbal  tb»  •■«*• 
bishop  should  du  all  things  caiionically  necessary-.  The  writis  to  btffoaBdta 
Itymer's  F<edera,  (1)  and  proceedings  under  the  statute  are  to  befiMudli 


tres  gniundt  peiil  dm  a1in«  de  phiwurs. 
deTulncion  &  destruction  des  Scigm-urii-s  & 
poBKoioni  d'icelles,  &  empoverit^cinent  Jts 
nliu  dn  dili  E*glii«;  &  conient  pnr  pM- 
liliilitec  CD  tiel  nunne  puinrnt  vindicr 
tuiiti  \ta  EagllM*  Catbedrale^  de  son  i\\\ 
RdIbIiiw,  &  isiini  t/ttrt  dotituli  do  gorer- 
iinillr,  &  \c  Itoy  &  wn  Itowlme,  du  C'on- 
%e<\.  Camfart,&  Aide,  qu'il  deuHe  aioir  dc 
U  I'relocie,  R  eonaldcruil  auiint  coment  en 
pluMun  parlies  dc  deln,  depuii  In  Toidanco 
du  dite  He,  diTcmn  confirm aticHit  ount  nlo 
fiiitet,  &  cvo  font  dcjour  in  autcre.  par  let 
McLmpolilani  det  licui,  licomc  cmblc- 
inel  il  CM  enfoTmc,  &  vuilUnt  pur  lant  pur 
Dusler  111  diu  meKhiefi  purvoier,  cuuie 
■ppciil,  dv  remedir.  de  pUin  &  delibe  rat  avis 
&  ancnt  Jci  Svigfirs  &  Cominuno   dc  ion 

mcDl,  voet  &  ordeigne,  que  lv«  pcrsonn  istint 
aliti  &  a  aliti,  dcini  son  Roulme.  durante 
U  Toidance  du  dile  lee  Apoalolique,  loitiil 
roiifetmei  par  Its  Ale  crop  ulitaoi  de>  livui, 

a  faire,  &  quE  les  briefi  du  ^ay,  s'il  liOMiigiic, 

nlroilvment  enchargeanti  de  faire  lei  iWvt 
conBrmaliiinii  &   tuut   ceo  qi  luur  olTice 

devera  eu>  (ffectuelmeiit  punuyeni  luur 
diu  cnnflnnalionii  iiabt  (|'hi  defaule  dts 
dill  MetropoliUna,  ou  atlili,  damage  uu 
prejudice  n'aviegne  a  are  dit  Seiimcur  Ic 
Roy,  &  a  Hii  Hoialnic,  ti  alvidilz  K.<glini, 
pur  I'enKliaun*- dnuit  dilt,  que  Dieu  iie 
TDille.*~-Ai)t.nir(.  SUen.V.  pans.  m.  II, 

(1)  Tom.  4.  Pan.  3.  p.  Isa.  £d.  1740. 
The  Hcond  of  Ehe  Iwo  wriu  fbllomnjz  \% 
(lie  vrit  in  queuion,  Iwirig  pn-ceded  in  liy- 
mer's  Ftcdera  by  ihe  tint. 

■*  RH,dUeeLoClarieoiUDjolipnni  Waktr- 
j'ng  Arcbidiaeono  Canluaiieiiu,  Saluti-m. 

*-  Cum  Nu  nupcr  Eiectioni,  de  Peruiiia 
intra  ractic,  in  Ecclnia  Citliedrali  Sanria 
Trinitalii  Norwici,  in  £pii>uipuin  loci  il- 
liui,  TVgium  aneiiBUm  adhiLuerimu*  et  Fa- 


ScUma  a  diu  in  Kccl» 


"  Ac  ceitgc  Eccleiiv 
Rt'gnum  nostrum  Angliie,  qua  da  F 
tione  Nubilium    Progenitonioi  a 
qiinodam  Regum  Angtiv,  et  K 
nalu  eiiUunU  PattoraliU   ' 


snnv,  adendem  Gleetir,  in  ISrUbOa  IE 
pro  carentia  Summi  Ponliflda,  coai 
ininimr  pottrniQt,  quamquom  Noi  ilvB 
ntalrum  Rcgium  luper  hoc  futrinoi 
giLi,  in  Divini  Obrnjuii  Eeelnianrai  U 
Diminullaneni,  necuon  liouiita 
irictionem,  ac  Ani.  ^ 

modica,  et    Domini 
eorumdcta  Vaatalioiiei 
necnon  Electorum  l:>cJcuaram  iHi 
paugieralioneni,  manifnta^ 
'.\c(inguLc  EccIhik  Calbedtala^ 


llcgni  11 

**  Per  quod  ip«K  Gubcmatiaa*,  m  B 
regnum  noalrum  CooaUio,  Praud^el 
aulaliooe,  quo-  de  IVclati 
eremio,  destilueiemur, 

•■  Ailcndenlci  M 
I«ciK  I'rannnarinU,  po^iquani 
lolicauevacavil.quainpliiraaD 
|icr  Aletropolitaoot  Luceniia  EwM  h 
c(  indie*  Tacta;  eiiuuDt,  plout  car 

■■  Ae  vulenta  proiude  Itcmcdiiua  d 
in  bac  pane, 

"  Ue  pleno  eL  di^libcraio  1 1  jiarnii 
Aweniu  ODtntDoniin  Ucfni  nMri  f* 
et  Communiuiii  qjiudcm  H«pu.aii 


t   Crdin 


Kicvia-,  VI  cligend*.  infta  ilicWai  Ba 
noatruio,  (Vacalione  dicta  Stdii  A. 
lit'K  duiaate)  per  UetrDpaliUiBua  Uk 
alwiue  ticuntione  tel  ddalioM  t 
pai'lc  rMiendii.  CDnfim 

■'Ktqu6dllmia: 
visili'm    Melropotitai 
liujucmodi  ConfiimationB,  e«  o 
ad  Ufficium  peitinei  in  ■■  pOlM,  b 
onctando,  diiigmtur. 

•'  Et  umililer   Elcctia    t 
ipM  Cunlinnaluitio  ipatvmuat 
pulitanut   proarquanlur    earn    i 
uuud,  pro  ilatcttu  dicurnai  M* 


ADDENDA. 

Wharton*!!  Anglia  Sacra  as  to  the  consecration  of  a  bishop  of  Norwich  in  Bishops. 
1416»  at  which  all  opposers  were  cited  in  the  usual  way.  It  if  true  that  Judgment 
there  are  no  penalties  in  the  statute  of  Henry  V.,  but  it  directs  the  arch«  ^^r*  Justi( 
bbhop  in  quite  as  positive  terms  as  the  statute  of  Henry  VIIL;  and  yet  jj^^^c^ 
confirmation  under  it  was  plainly  conducted  as  a  judicial  act  and  according  Urtw^i^A 
to  canonical  forms.  ****^  «/*> 

**  If»  then,  confirmation  be  still  a  judicial  act,  the  next  question  is,  who  are 
entitled  to  interfere  and  to  claim  to  be  heard  in  the  course  of  the  pro« 
ceedings.  Now,  the  words  of  the  citation  used  since  stat  25  Hen.  8^ 
■re  ID  themselves  clear  as  to  this  point  It  cites  all  opposers,  any  persons 
who  may  think  proper  to  come  forward,  and  they  shall  be  heard,  and  this 
citation  is  stuck  up  in  the  church  before  the  day  fixed  for  confirmation  and, 
ia  proclaimed  also  at  the  time  of  the  confirmation.  Whether  this  form 
of  citation  was  in  use  before  the  statute  of  Henry  VIII.  I  believe  does  not 
distinctly  appear;  but  if  it  was, the  continuing  of  it  is  strong  evidence  to  show 
that  confirmation  was  treated  after  the  statute  as  a  judicial  act,  and  if  it 
was  not  in  use  before  the  statute,  the  making  and  introducing  of  it  afterwards 
is  perhaps  still  stronger  evidence  to  the  same  eficct.  But  that  some  cita- 
tion to  the  same  effect  was  always  used  in  this  country  and  under  the  canon 
hw  isy  I  think,  clearly  established.  And  it  seems  to  me  that  I  am  not 
justified  in  saying  that  it  was  always  a  mere  delusory  form,  though  no  par- 
ticular instances  are  shown  of  opposers  actually  coming  forward  and  being 
either  received  or  rejected.  Bishop  Fell,  however,  in  his  work  published  in 
1669^  speaking  of  confirmation  (I  think  the  passage  was  cited  in  the  argu- 
ment), says,  *  Nemine  comparente  quod  tamen  non  semper  evenit.*  Now  it 
teems  difiScult  to  say  that  the  vicar  general  after  such  a  citation  could  be 
instified  in  refusing  to  allow  any  person  who  came  forward  with  objections 
by  way  of  opposition  in  proper  form,  to  appear  to  oficr  their  objections, 
unless  he  was  precluded  from  doing  so  by  the  statute.  If  the  ordinary  and 
accustomed  mode  of  proceeding,  was  to  make  such  citation  bond  fide  the 


▼el  Eccletiis  prsdictis,  occasionibut  **  Cum  nos  nuper  Elcctioni,  nuper  facts 

J^vninb  (quod  absit)  non  eveniat  quovis       in   Eccletia    Cathedrali   Sanctae   Trinitatia 


prout  in  quodam  Acto,  in  Parlia-  Norwici,  de  dilecto  CIcrico  noatro,  Johaone 

mcnto  pnedicto  inde  habito,  plene  liquet,  Wakeryng,   Archidiacono  Cantuariensi,  in 

''EtidaoTobis  Mandamus,  districti us  quo  Episcopum  lA>ci  iUius,  Regium  Asaensum 

pOHumiia  Injungentes  quud,  ad  Confirma-  adhibuerirous  ct  Favorcm, 

tionam  vcatram,  virtute  Elcctionis  dc  vobis,  **  Ac  Nos,  jam  conkiderantea,**  &c.  (as  in 

at  pnemittitur,  fact«,  al^que  dilatione  seu  the  preceding  writ,  down  to  *  plcnd  liquet,' 


aliquali,  efficaciter    prosequa-       inclusive). 
ioi*  jnita  Foimam  et  Eflectum  Volun-  **  Et  ideu  vobis  Mandamus  quod  ad  Con- 


tatis,  Ordinationis,  et  Acti  supradictorum,  firmationem  prieiaii  Clerici  mistri,  virtute 

sub  Pcricnlo  quod  incumbit;  no,  pro  de-  Electionissibi,  ut  prannittitur,  factor, absqua 

ftctu    vcatri,    I>amnum    vel    Prvjudicium  excusatione  seu  dilatione  aliquali,  proce- 

Nobii^  aut   Regno    nmtro,   wu    Eccle>i«  dat is,  sc  coitera  omnia,  quic  vestro  canonic^ 

pnMlicta^   occasione  dilationis  hujusmodi,  incumbunt  Officio,  in  bac  parte,  peragatis 

•vcniat  quovis  roodo,  et  exequamini,  juxta  Fornumi  et  Eiicctum 

**  Tcalc   Rege  apud   Westmonabterium,  Voluntatis,  Ordinationis,  et  Acti  supradic- 

die  Aprilis.  torum. 


**  Et  erai  Patent,  **  luqaod,  investri  Defectum,  Dampnun, 

Bepem    et  per    Comeilium     in  vel  Prcjudicium,  etc,  ut  empra, 

Purliamento  **  •'Teste  ut  supra. 

(A.  II.  1416,  An.  4.    H.  5.  Gaus.  4.  H.  5.  •*  Et  erat  Patent, 

HI.  9S.)  Per    tp**""!  /''!?'"*    <<    P*^    OmciUum    in 

••  R«i,Vcnerabili  inChristo  Patri,  II.  Dei  llartiamento,** 

|P«lia,  Arehiepiscopo  Cantuarienai,  totius  (A.D.  141G,   An.  4.  II.  5,  Claus.  4.  II.  5. 

Angelic  Pnmaii,  iialutcm.  m.  *J%) 
*•  Sciatis  quud, 

4  z 
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BuHora. 

Judgment  of 
Mr.  Jiutice 
Patteson  in 
Bag.  ▼.  CcM- 
feriwy  (i^rcA- 


archbishop  or  the  vicar  general  could  not  of  his  own  aothoritj  alter  the 
mode  of  proceeding,  any  more  than  this  court  could  refuse  tlie  wager  of 
battle,  whilst  it  by  law  existed,  although  the  permitting  all  persona  lo 
appear  and  object  under  that  citation  may  be  very  inconvenient  and  cfcn 
mischievous.  I  would  by  no  means  be  understood  as  expressing  any 
approbation  of  such  a  mode  of  objecting  in  the  present  stale  of  societyi 
but  the  only  question  is,  whether  by  law  the  persons  *had  a  right  so  to  do. 
Nor  did  the  vicar  general  act  on  any  such  supposed  viewy  as  I  undentancti 
but  he  refused  to  allow  the  objectors  to  appear  at  all,  holding  that  the 
statute  in  effect  took  away  any  power  or  authority  in  the  archbislM^i  or  hii 
vicar  general  to  hear  any  objections  whatever.  In  this,  as  at  present  ad* 
vised,  I  am  of  opinion  that  he  misconstrued  the  statute,  and  dedinfid  a 
jurisdiction  which  he  had  by  law,  and  therefore  which  he  was  boond  bj 
law  to  exercise,  and  as  all  persons  were  cited  to  appear,  all  those  who 
offered  to  appear  and  were  not  allowed  to  do  so,  and  certainly  and  aMMS 
particularly  two  of  them  who  are  beneficed  clergymen  in  the  dioeesr  sf 
the  bishop  elect,  are  aggrieved  by  such  refusal,  and  ought  to  ha¥e 
remedy. 

*'  Is  then  the  writ  of  mandamus  the  proper  remedy  ?    No  other  H 
I  should  doubt  very  much  there  being  any  appeal  from  the  archbishi^  ie 
a  matter  of  confirmation,  under  any  circumstances. 

<*The  learned  counsel  Dr.  Addams  said,  that  there  would  bean  appeal  if 
persons  had  appeared  and  had  been  refused.  I  do  not  know  of  any  sack 
instance  having  occurred,  and  as  at  present  advised,  I  should  doobt  vaty 
much  whether  there  would  be  an  appeal  under  any  circnmstnncesi  bet 
where  a  party  has  not  been  allowed  to  appear  in  court  at  all»  he  cannot  ht 
in  a  situation  to  appeal.  It  was  said  he  could,  but  I  do  not  see  how  it  ii 
possible  that  he  could. 

'<  Again,  here  is  a  declining  of  jurisdiction  by  misconstruction  of  an  act  of 
parliament,  in  which  case  a  mandamus  was  held  to  lie  in  Regina  Y^JwMiat 
of  Kent,  ( 1 )     That  was  the  case  of  a  person  who  applied  to  the  court  of 
sessions  to  do  that  under  an  act  of  parliament,  which  they  thought  the 
act  did  not  authorise  them  to  do,  and  so  they  refused  to  act,  and  the  asa* 
damns  was  granted  to  put  them  in  motion,  but  not  directing  them  how  to 
decide.     Here  the  parties  applied  to  oppose  that  which,  but  for  the  stitats 
of  Henry  VIII.  they  would  undoubtedly  have  been  entitled  to  oppose: 
they  are  refused  on  a  wrong  construction  of  the  statute,  and  the  thisg 
which  they  were  entitled  to  oppose  is  done.     The  principle  is  the  ssmv 
though  the  facts  are  different.     It  is  the  misconstruction  of  the  statnte  sad 
the  declining  to  exercise  jurisdiction  which  belonged  to  the  court*  wkiek 
will  render  the  confirmation  void,  if  it  be  void,  and  not  merely  an  erroneosi 
decision  as  to  admitting  allegations,  as  in  Bishop  of  Sl  David 9  v.  XaM|f (2^ 
or  wrongly  admitting  or  rejecting  evidence^  or  any  other  wrong  condasioi^ 
if  there  has  been  a  hearing ;  for  in  such  cases  this  court  is  not  a  Court  of 
error  and  does  not  interfere.      The  Queen  v.  the  Parts  cf  KetirmtL  (S) 
However  Mr.  Justice  Holroyd,  in  the  case  oi  JReginaw.  Justices  of  Caentr^ 
vonshirc  (4),  intimated  that  if  the  court  of  sessions  had  heard  one  «^ 
and  altogether  refused  to  hear  the  other,  he  should  have  thought  it  the 
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nuae  as  if  the  case  had  not  been  heard  at  all,  and  that  the  mandamus  BuBon. 
oogfat  to  issue,  though  the  sessions  had  come  to  a  decision.     Abo  in  jj^agmoir 
Rej^ina  ▼.  Justices  of  Cumberland  (1),  where  a  complaint  was  made  by  an  Mr.  Juttio 
overseer  against  a  man  for  not  maintaining  his  wife,  the  man  denied  her  5^J*JJ*"^ 
to  be  his  wife,  and  produced  receipts  for  money  paid  by  him  to  the  over-  tnUir^  (Ar 
aeer,  In  which  the  woman  was  treated  as  not  his  wife,  on  which  the  overseer  ^'^V  ^/X 
offered  to  prove  a  marriage  between  the  man  and  woman  at  Gretna  Green, 
but  the  justices  refused  to  receive  it,  and  dismissed  the  complaint,  this 
court  granted  a  mandamus. 

**  These  cases  are  not  precisely  in  point,  nor  were  any'cited  that  are  so, either 
on  one  side  or  the  other,  with  respect  to  mandamus.  That  of  the  Bishop  cf 
SahU  DavuTs  v.  Lucy  (2)  is  plainly  not  in  point;  for  there  both  parties  were 
before  the  Court,  and  the  question  was,  as  to  admitting  certain  allegations, 
a  matter  which  the  Court  of  King's  Bench  could  not  determine  upon  or  in- 
terfere  with.  Here  the  parties  arc  not  allowed  even  to  appear,  and  that  on 
the  misconstruction  of  an  act  of  parliament. 

^  If,  indeed,  by  the  known  practice  at  confirmations  at  all  times  before 
and  since  the  statute,  independent  of  the  supposed  effect  of  stat.  25 
Hen.  8.  the  citation  of  opposers  in  whatever  form  couched,  was  always  a 
mere  idle  ceremony,  meaning  nothing,  and  not  intended  to  be  acted  on  by 
those  who  made  it,  like  the  challenge  of  the  champion  at  the  coronation, 
which  was  alluded  to  in  the  argument,  and  the  vicar  general  had  rejected 
the  parties  applying  to  be  heard  on  that  ground,  the  case  might  have  come 
within  the  authority  of  ex  parte  Smyth  (3),  also  cited  in  the  argument 
Bat  if  I  undertsand  the  affidavits  rightly,  it  was  not  so  put  by  the  vicar 
general,  but  his  rejection  proceeded  on  the  construction  of  the  statute. 
I  think,  therefore,  as  at  present  advised,  upon  the  principle  acted  on  in  cases 
of  mandamus,  that  this  confirmation  cannot  be  held  good,  and  that  a  writ 
of  mandamus  may  and  ought  to  issue. 

^  A  question  was  brought  l>cfore  the  Court,  as  to  the  effect  of  the  Church 
Discipline  Act  which  limits  prosecution  to  two  years,  and  directs  the  mode 
of  proceeding.  Had  this  been  an  attempt  to  prosecute  the  bishop  elect 
for  some  supposed  offence  committed  more  than  two  years  ago,  in  a  way  not 
anthorised  by  that  act,  of  course  it  could  not  have  been  maintained ;  but  this 
it  nothing  of  the  sort  It  is  an  application  to  be  allowed  to  appear  and  be 
beard  according  to  the  citation  proclaimed  by  the  vicar  general,  not  by 
way  of  prosecution  against  the  bishop  elect,  but  to  show  that  he  is  not 
entitled  to  be  confirmed  in  that  election,  on  account  of  some  supposed  ob- 
jections. I  do  not  see,  therefore,  that  the  Church  Discipline  Act  touches 
the  question  at  all. 

^In  coming  to  the  conclusion  at  which  I  have  arrived,  I  have  entertained 
very  great  and  serious  doubts,  and  my  mind  has  fluctuated,  during  the  argu- 
ment and  since,  very  much,  and  more  particularly  with  regard  to  the  power 
of  this  Court  to  grant  the  writ  of  mandamus  under  the  circumstances,  and 
I  cannot  but  feel  very  diffident  in  my  opinion,  considering  that  my  lord  and 
my  brotlicr  Erie  take  so  entirely  dificrcnt  a  view  of  tlie  subject  I  think  it  is 
admitted  on  all  hands,  to  be  one  of  very  great  importance  and  difiUculty,  and 
for  that  reason  vrr)-  fit,  as  it  ap]>ears  to  nic,  to  be,  put  into  such  a  shape  as 
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to  enable  the  unsuccessful  party  here  to  take  the  opinion  of  a  court  of 
error.  The  power  of  bringing  a  writ  oi  error  having  been  granted  bj  a  re- 
cent act,  has  materially  affected  the  duty  of  this  Court,  as  it  seems  to  me 
in  regard  to  writs  of  mandamus.  Formerly,  when  the  decision  of  this  Court 
was  final,  if  the  facts  were  not  disputed,  and  the  law  was  fully  argued  on 
the  motion  for  the  writ,  no  advantage  was  gained  by  delaying  the  decision 
upon  that  law  until  a  writ  had  issued  and  a  return  been  made ;  but  now 
by  refusing  the  writ,  we  prevent  the  party  applying  for  it,  from  having 
the  benefit  of  the  recent  statute,  whereas  if  we  grant  it,  the  other  paitj 
has  still  that  benefit,  and  therefore,  as  I  think,  we  ought  now  to  grant  the 
writ  as  a  general  rule,  unless  we  are  quite  clear  that  it  cannot  be  sustained. 

"  I  am  fully  aware  of  the  agitation  of  men's  minds,  and  of  theatrong  feel- 
ings which  are  said  to  attend  this  case,  and  doubt  not  that  much  ineonve- 
nience  would  accrue  from  the  ultimate  decision  of  it  being  delayed ;  but  I 
do  not  see  that  those  are  sufficient  reasons  for  not  putting  the  case  into  suck 
a  shape  that  recourse  might  be  had  to  a  court  of  error.  It  may  be  that  that 
opinion  as  to  our  duty  in  respect  to  the  writ  of  mandamus,  may  have  in* 
iluenced  my  mind  somewhat  in  coming  to  the  conclusion  I  have  come  to. 

**  I  have  not  alluded,  in  the  course  of  my  observations,  to  that  part  of  the 
affidavit,  which  discloses  the  nature  of  the  objections  intended  to  have 
urged  by  the  prosecutors  of  this  writ.  I  do  not  think  it  at  ail 
to  do  so,  I  consider  the  miscarriage  to  have  been  in  refusing  to  allow  the 
parties  to  appear  and  bring  forward  their  objections,  whatever  they  migirt 
be,  which  is  wholly  beside  the  question  as  to  the  nature  of  these  objectioiia 
Upon  them  it  would  have  been  the  duty  of  the  archbishop  or  his  viev 
general  to  have  determined,  and  this  Court  would  not  attempt  to  interfere 
with  tliat  determination.  The  present  question  must  be,  as  I  think,  wboUj 
independent  of  who  the  person  is  who  has  been  elected  bishop,  and  whit 
is  the  sort  of  objections  intended  to  be  urged  against  him.  It  is  a  qnfli- 
tion  applicable  to  every  case  of  confirmation  of  a  bishop  as  well  as  this. 

"  Upon  the  whole,  though  with  the  most  unfeigned  diffidence,  I  am  of  opi- 
nion that  this  rule  for  a  mandamus  ought  to  be  made  absolute." 

Lord  Denman  :  **  This  is  an  application  for  a  mandamus  to  the  ardh 
bishop  of  Canterbury  and  his  vicar  general,  to  hear  certain  reverend  gentls- 
men,  who  appeared  and  claimed  to  be  heard  as  opposers  of  the  confinnatioi 
of  the  bishop  elect  of  Hereford.  Their  affidavit  states  in  substance  tkit  t 
citation  was  issued  requiring  all  opposers  to  appear ;  that  they  did  appctf 
accordingly  with  their  objections,  and  attended  by  counsel;  and  thit 
their  counsel  were  not  permitted  to  do  more  than  argue  in  favor  of  their 
right  to  be  heard ;  after  which,  the  vicar  general  proceeded  with  theeoa- 
fimmtion,  and  declared  that  no  opposers  appeared,  and  pronounced  il 
opposers  contumacious  for  not  appearing.  They  add,  that  the  oppositioB 
intended  was  founded  on  two  books,  written,  printed,  and  published  bf 
the  bishop  elect,  repugnant  to  the  articles  of  Religion ;  and  they  ooDteod, 
that  the  confirmation  which  followed  is,  on  tliis  account,  and  by  retsoa 
of  this  refusal,  wholly  null  and  void. 

**  Various  arguments  were  urged  to  prove  that  a  mandamus  wonM  boA 
lie  in  this  case,  even  though  some  wrong  were  done.  I  am  clearly  of  the 
contrary  opinion  ;  and,  even  if  I  doubted  of  this,  I  should  think  it  better 
to  issue  the  writ,  re^^erving  the  question  of  iu  validity,  than  by  refosiag  it 
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to  ran  the  risk  of  abridging  the  queen's  just  prerogative,  exercised  hj   Bisnors. 
her  in  this  Court,  to  insure  the  enjoyment  of  her  rights  in  other  Courts  ju^^^e^jT^ 
and  on  other  occasions, — a  prerogative  not  only  important  to  the  dignity  LordDennu 
and  power  of  the  Crown,  but  become  necessary,  particularly  of  late  yearsy  *"-f2[|'7^^ 
to  enable  her  subjects  to  enforce  their  claims  against  each  other.  biMkop  of), 

**  But  I  advisedly  abstain  from  discussing  these  several  objections.  I 
might  fully  excuse  myself  from  doing  so,  after  the  very  able  argument  of 
my  brother  Patteson,  in  which  I  entirely  agree  upon  this  point ;  and  also, 
because  my  judgment  proceeds  upon  other  points,  to  which,  thereforci 
I  will  now  direct  my  attention. 

**  Furthermore,  I  am  of  opinion  that  there  is  a  prima  facie  case  of  wrong : 
the  previous  citation  for  opposers  to  appear  at  a  confirmation,  and  the  pro- 
clamation at  the  time  to  the  same  effect,  furnish  to  my  mind  some  evidence 
that  opposers  had  a  lawful  right  to  appear  and  be  heard  to  make  their 
objections ;  and  when  opposers  come,  and  are  eager  to  state  their  objections, 
to  stop  their  mouth  at  the  very  outset  of  the  ceremony,  and  close  the  door 
of  the  Court  upon  them,  is 'a  practice  reflecting  no  honour  on  the  wisdom 
of  those  who  framed  it.  The  absurdity  of  these  particulars  can  only  be 
exceeded  by  tho  sentence  of  contumacy  with  which  they  close,  solemnly 
fhronounccd  on  those  who  appear  and  pi  ess  for  an  hearing,  for  their  default 
in  not  appearing.  This  anomaly,  however,  has  been  deliberately  gone 
through,  and  is  distinctly  avowed  by  persons  entitled  to  our  highest  respect 
and  almost  unbounded  confidence,  by  the  venerable  primate  of  the  realm, 
a  bishop  -during  a  quarter  of  a  century, — an  archbishop  during  much  the 
greater  part  of  that  period, — who  must  have  taken  a  leading  part  in  the 
confirmation  of  almost  all  the  reverend  prelates  who  now  adorn  the  bench, — 
tme  who,  in  [trying  times,  has  uniformly  displayed,  among  higher  qualities, 
the  utmost  prudence  and  moderation  and  care :  his  fine  mind  and  highly 
tf!nltivated  understanding  not  impaired  by  age,  but  matured  by  experience 
and  refipction.  The  act  complained  of  has  proceeded  upon  the  sanction  and 
approval  of  persons  most  eminent  in  the  law,  and  most  conversant  in  these 
particulars,  who  were  his  grace's  immediate  agents  in  excluding  the  com- 
plainants; and  all  these  persons  justify  what  they  have  done  not  by  any 
attempt  to  show  that  it  is  consistent  with  justice,  reason,  or  propriety,  for, 
on  the  contrar)',  they  lament  the  continued  adherence  to  a  form  which  they 
admit  to  be  strange  and  scandalous ;  but  they  rely  on  an  express  enactment 
of  the  law  of  the  land,  the  statute  passed  in  the  25th  Henry  VIII.,  which 
•tated,  that  it  had  not  before  been  plainly  and  certainly  expressed  in  what 
manner  and  fashion  archbishops  and  bishops  should  be  elected,  presented, 
invested,  and  consecrated  within  the  king's  dominions ;  and  proceeded  then 
fnlly  to  prescribe  all  the  particulars  by  which  a  bishop  was  to  be  there- 
after made. 

**The  first  step  in  this  process,  on  the  avoidance  of  a  see,  is  the  Con^C* 
d'Elire,  accompanied  by  the  Letter  Missive,  so  often  explained — then  the 
form  of  election — then  the  certification  of  it,  under  the  seal  of  the  chapter, 
to  the  king,  whereupon  <  he  shall  be  taken  and  reputed  by  the  name  of 
lord  elected  of  ye  said  dignity:'  then  after  the  oath  of  fealty  taken,  'the 
king's  highness,  by  his  letters  patent,  shall  signify  the  election  to  the  arch- 
bishop, requiring  and  commanding  such  nrcllbi^hop  to  confirm  the  said 
.deotion*'  not  to  confirm  it  as  of  old  time,  not  to  follow  any  form  of  con- 
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firmalion  which  liad  been  practised  up  to  that  period,  whal«Ter  ll 

be,  but  the  command  is  ■  to  confirm  the  said  election,  and  to  b 

conserrate  the  person  so  elected  to  the  office  and  dignity  that  h«  H  i 

unto:"  upon  which  enactment  the  first  observation  that  a 

that  no  particular  form  of  confirmation  is  given,  QO  refeivnce  is  mad*  to 

any  antecedent  practice. 

"  Reference  is  next  made  lo  the  statute  of  23d  Henry  \1IL,  (cited  id  (Km 
statute  of  the  25th,)  entitled  '  An  act  for  restraining  the  payment  of  BiiMfrf 
to  the  see  of  Rome,'  but  extended  far  beyond  that  object :  hr,^hat»- 
nouncing  the  former  enactions  of  the  pope,  as  the  means  of  delajring  a)ifioi«K 
ments  made  by  the  king,  it  enacted,  that  if  any  person  hereafter  iiaaf>d, 
and  presented  to  the  court  of  Rome,  shall  be  there  letteo,  deferred,  m 
delayed  from  such  bishoprick,  or  shall  be  denied  the  reqaisite  butK  'cQeh 
person  shall  be  consecrated  here  in  England  by  the  archbishop  in  wboM 
province  the  said  bishoprick  shall  be  :  so  ainay  that  the  some  peraon  dni 
be  named  and  presented  by  the  king  for  the  time  being  to  th«  same  nA' 
bishop  ;'  being  so  named  and  presented,  consecrated  and  invested,  he  afad 
be  deemed  and  taken  to  be  and  obeyed  as  a  bishop.  The  trord  '  eanflm' 
never  once  occurs  in  this  statute  which  was  in  force  and  is  kept  alive  by  tk* 
25th  Henry  VIII,,  so  that  any  person  delayed  by  Rome  from  bis  af^oiiitMal 
to  a  bishoprick,  and  afterwards  named  and  presented  by  tJie  king  to  d* 
archbishop,  is  not  thereby  required  to  be  confirmed  at  all,  hut  miM  bt 
consecrated  on  the  king's  sole  nomination  and  presentation. 

"  Another  provision  of  25th  Henry  VIII.  was  pressed  as  material  Is  ikaw 
that  confirmation  was  intended  to  be  ministerial  only.  If  the  dean  oJ 
chapter  refused  to  elect  for  twelve  days  the  nomination  was  in  that  am 
given  to  the  king,  without  any  necessity  for  confirmation. 

"  To  prove  the  notions  prevailing  about  this  time  on  the  same  cabJMt, 
we  nerc  also  referred  to  the  act  of  Edward  VI.,  which  recited,  with  ■in> 
disapprobation,  the  mock  election  under  Conge  d'Elire  and  Letter  Mian*, 
stigmatizing  those  proceedings  as  '  colours,  shadows,  and  preteiMes  tgrnug 
to  no  purpose,  and  seeming  deroenlory  and  prejudicial '  (umI,  witfc  dcfef 
ence  to  my  learned  brother,  I  must  say  they  do  so  seem,  if  the  qnaaa  W 
that  power  notwithstanding  that  election)  ■  to  the  king's  prerogati**,  » 
whom  only  appertainetb  the  collation  and  gift  of  all  bisbopricks  ia  Engkid 
and  Ireland,'  and  gave  the  appointment  to  the  Crown  by  letter*  patMt 
This  act  of  Edward  VI.  was  ind«ed  repealed,  and  so  was  the  S5th  Henty  VUL 
in  the  reign  of  I'hilip  and  Mary.  25th  Henry  VIII,  was  rarvived  in  Ifa 
reign  of  Queen  Elizabeth;  but  this  (it  was  said)  could  not  haw  been  bom 
ropect  to  the  principle  of  confirmation,  because  in  her  reign  the  iniiniiMliM 
(o  all  the  bishops  of  Ireland  by  lettera  patent  was  vested  in  the  Crowi^  Hri 
for  them  no  confirmation  was  required. 

"  The  statute  in  question  was  undoubtedly  framed  in  that  sprit  «f 
jealousy  towards  Rome  which  -was  severing  one  by  one  all  the  ties  btWf 
this  kingdom  and  that  see.  But  neither  King  Henry  VIIJ.  nor  mmjiAa 
king  was  likely  to  leave  the  '  manner  and  fashion  of  making  bisbojM,'  whs 
he  once  set  himself  about  it.  imperfect  for  the  time  to  come,  when  ihtt  Mt 
one  of  the  professed  objects  of  the  statute,  put  forth  in  the  presnbtt  sf  lt> 
7th  section.  And  it  was  asked,  whether  such  a  king,  in  partievlai;  •■• 
likely  at  the  ume  moment  to  deprive  the  Pope  uf  bis  veto  and  lodp  ^  ^ 


ADDENDA.  1^ 

the  hands  of  one  of  his  own  subjects?  The  only  answer  to  this  pertinent  Buropi. 
question,  if  I  understand  it  properly,  I  confess  I  could  not  hear  without  judmient  t 
Mirprise  and  regret  As  I  caught  it,  it  was  a  reflection,  and  a  severe  reflec-  Lord  DeDn 
tian,  on  that  great  father  of  the  English  Protestant  Church,  Archbishop  ^^Jj^J'J' 
Cranmer.  I  understood  the  solution  of  the  difficulty  to  be,  that '  The  king  bi$hopof), 
knew  how  obsequious  an  archbbhop  he  had  in  Cranmer,  who  would  readily 
oooform  to]  any  wish  that  the  royal  mind  might  conceive.'  Cranmer  was 
not  a  blameless  man,  very  far  from  it.  Shortly  before  his  death  he 
betrayed  a  lamentable  want  of  firmness,  —  not,  however^  greater  than  hi^, 
who  was  selected  from  among  the  apostles  as  the  rock  on  which  the  ever- 
lasting church  was  to  be  built  Yet  his  noble  bearing,  when  he  met  at  last 
the  death  he  had  too  much  feared,  might  have  been  expected  to  protect  his 
memory  from  general  reflections  like  these.  In  a  court  of  law :  '  In  quaes- 
tione  legitima,  in  judicio  publico,  cum  res  agatur  apud  judices,  tanto  con- 
▼eotu  hominum  ac  frequentia,  hoc  uti  genere  dicendi,  quod  non  modo 
m  jadiciorum  consuetudinc,  verum  etiam,  a  forensi  sermone  abhorreat,' 
•eemed  a  remarkable  use  of  the  opportunity  afforded.  In  the  presence  of 
flo  many  learned  and  faithful  sons  of  the  Church  of  England,  I  certainly  did 
not  expect  to  hear  the  name  of  Cranmer  introduced  only  for  such  a  pur- 
pose. I  should  have  observed  this,  of  course,  not  for  the  sake  of  any  per- 
flonal  observation  upon  the  very  learned  gentleman  who  uttered  this 
■entence;  but  I  do  think  that  it  shows  an  excitement  of  mind  existing 
somewhere  upon  the  present  subject,  whether  in  the  client  or  the  counsel, 
which  makes  it  doubly  our  duty  to  take  care  that  we  are  not  led  away  by 
the  impressions  on  their  minds,  or  too  ready  to  yield  to  that  ecclesiastical 
authority  which,  in  my  opinion,  justly  and  wisely,  it  has  been  tlie  duty  and 
the  boast  of  this  court,  in  all  ages,  to  watch  with  peculiar  jealousy. 

**  If  Henry  reckoned  upon  Cranmer  as  a  mean  and  servile  churchman, 
who  would  always  yield  to  his  caprices,  he  assuredly  mistook  his  man. 
The  archbishop  more  than  once  thwarted  the  inclination  of  his  sovereign. 
When  Anne  Boleyn's  fate  was  sealed,  *  Cranmer  alone,'  (says  Hume,)  *  of 
sdl  the  queen's  adherents,  still  retained  his  friendship  for  her,  and,  as  far  as 
the  king's  impetuosity  permitted  him,  he  endeavoured  to  moderate  the 
violent  prejudices  entertained  against  her^'  —  his  long  letter  of  remon- 
fltrance  is  preserved  by  Burnet,  and  probably  no  surer  method  could  have 
been  found  for  exasperating  a  selfish  monarch  than  to  protect  the  queen 
In  her  prosecution.  Again:  I  would  mention,  that  afterwards,  in  1539, 
when  the  six  articles  were  drawn  up  by  a  committee  of  the  privy  council 
appointed  by  the  king,  they  met  with  Cranmer's  vigorous  opposition. 
When  they  were  afterwards  brought  into  the  House  of  Lords,  there  also  he 
spoke  against  them,  declining  to  obey  the  king's  injunction  to  absent  him 
aelf,  and  this  at  a  time  when  the  royal  mind  was  bent  on  the  extirpation  of 
aU  doctrines  differing  from  his  own,  by  torture  and  death. 

**  Bat  taking  that  expression  in  its  milder  sense,  as  only  stating  the  king's 
kope  that  Cranmer  would  be  willing  to  listen  to  his  suggestion,  Cranmer 
was  not  immortal,  and  other  less  friendly  or  less  tractable  metropolitans 
■light  succeed  him.  Henry  VIII.  knew  the  strength  and  obstinacy  of 
veligious  faith  from  his  own  experience,  having  seen  one  of  the  most 
upright  and  virtuous  of  men,  lately  his  own  wcU-bclovcd  chancellor,  lay  his 
head  on  the  block,  rather  than  admit  his  suprcnuicy.     He  had  seen  the 
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Bishops.  power  of  eminent  ecclesiastics  both  at  home  and  abroad  -~  he  eoaU  not  he 

Jiidcmeni  olF"  ignorant  of  the  past,  but  was  probably  as  well  acquainted  with  the  tiae 
LordlSniiiMn  of  Henry  II.  and  Thomas  ^  Beckct,  as  with  any  other  chapter  of  Eagfiih 
te«m  iAnk^  history.  Why,  with  full  means  of  securing  his  own  complete  control  owf 
Htkopo/y         BO  capital  a  part  of  his  government  as  the  making  of  bishopfi  he  ihoeM 

leave  it  in  any  degree  to  hazard,  no  ingenuity  can  discover  a  reaaoa.  Aad 
besides,  the  parliament  itself,  at  its  meeting,  had  expressed  their  diaeowtet 
with  the  clergy,  and  especially  had  complained  of  the  archbishopa*  eoertift 
which  they  could  feel  no  temptation  to  invest  with  any  new  juriadietioe. 

**  These  considerations  are  surely  entitled  to  great  weight,  the  whok 
argument  on  the  other  side  resting  on  the  single  word* '  AHl/Gm  *  §omai 
in  the  statute.  It  does  not,  however,  stand  singly,  but  is  j<uaed  with 
election,  <  shall  confirm  the  said  election,'  and  these  words  plainly  aad  man 
naturally  describe  a  duty  connected  with  an  election  necesaary  to  be  p«- 
formed  by  somebody  which  appears  originally  to  have  devolred  oa  the  w^ 
tropolitan. 

**  In  the  times  when  the  election  was  real,  two  things  required  to  he 
certified  to  the  high  functionary  who  had  to  confirm  it,  not  hari^ 
then  and  there  present :  —  first,  that  the  election  was  duly  made; 
the  identity  of  the  person  who  brought  the  certificate.  The  olBee  af 
ascertaining  these  matters  was,  perhaps,  scarcely  befitting  the  dignkj  af 
the  archbishop,  if  that  haa  been  all ;  but  his  presence,  his  benedictioa,  ha 
gracious  reception  of  his  new  colleague  in  the  sight  of  the  people^  teadei 
to  secure  their  respect  and  obedience.  Those  who  maintain  thia  role  ay 
that  he  had  much  more  to  do,  to  hold  a  Court  for  summoning  accuaen  fraa 
every  quarter,  and  for  hearing  every  kind  of  objection  to  the  eiigihflicy 
of  the  lord  bishop  elect ;  and  the  question  is  not  whether  he  had  aothorilj 
to  confirm  or  not,  and  to  exercise  some  discretion,  but  whether  he  wai 
bound  to  open  a  court  of  this  description  for  the  purpose  first  descrihid: 
such  is  the  duty  now  sought  to  be  imposed  on  the  Archbishop  of  CanteriMiy. 
I  would  ask,  is  there  any  necessity  for  this  ?  That  person  waa  fonaolf 
ordained  a  deacon,  more  lately  a  priest,  the  whole  worid  were  called  apM 
at  those  two  several  periods  to  pronounce  whether  they  suspected  himof  aay 
great  crime  or  offence ;  if  they  did  on  his  first  ordination  that  waa  dehyedl 
until  he  was  clear  of  the  charge.  The  same  process  was  again  gone  throagk 
when  he  was  made  a  priest.  AH  might  come  to  make  particular  accoaalioBiif 
they  thought  proper,  of  any  great  crime  or  offence,  and  then  that 
or  the  ordination  could  not  proceed.  This  person  then  has  already 
undergone,  every  bishop  has  undergone  this  ordeal,  and  the  ordaiDing  haknf 
was  twice  enabled  to  institute  all  needful  inquiries  into  his  life  aod 
sation.  But  the  deacon  has  become  a  priest,  and  the  priest 
the  ]oi*d  bishop  elect,  bearing  the  additional  testimony  of  the  electioa  itidff 
by  parties  competent  to  judge  of  his  fitness  in  all  respects^  or  siaee  that 
statute  he  brings  his  nomination  by  the  Crown.  Is  that  to  pass  for  nothiag 
as  a  testimonial  ?  Why  is  the  archbishop  to  suspect  and  to  oonuBCOceaay 
inquiry,  and  much  more,  why  is  he  to  call  upon  all  mankind  loqi 
the  confirmation  ?  If  the  election  were  in  the  people  at  large,  evcty 
voting  according  to  his  opinion  of  the  candidate,  no  instance  occurs  of 
a  court  of  accusation  being  held.  But  here  the  election  had  passed  away 
from  the  people,  and  vested  for  ages  in  the  dean  aod  chapCer, 
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presented  the  bishop  elect  for  confirmatioD,  under  the  express  recom*  Bmhopi. 
nendation  of  the  Crown.  iuArmtnT 

^  The  limitation  of  time  imposed  by  the  statute^  on  the  two  great  pro-  Lord  Draa 
cesses  of  election  and  consecration,  seem  to  afford  material  support  to  this  !"J^'  ^*  ^ 
▼lew.  The  election  must  be  made  in  twelve  days:  if  not,  the  king  may  bUkcpo/X 
nominate.  The  archbishop  ii^  enjoined  to  consecrate  in  twenty  days,  which 
would  suffice  for  the  preparation  and  transmission  of  documents  from  the 
■lost  distant  parts  of  the  country.  Again,  the  election  is  reduced  to  a 
mere  form,  the  appointment  being  both  virtually  and  in  terms  to  be  made 
hf  the  king.  The  consecration  wears  a  more  solemn  aspect ;  the  Book  of 
Common  Prayer  prescribes  the  impressive  forms  with  awful  sanctions.  The 
bishop  when  elected  and  his  election  confirmed  before  receiving  Episcopal 
ordination,  is  to  be  called,  tried,  and  examined,  and  the  archbishop,  after 
reoeiTing  him  at  the  hands  of  two  bishops,  demands  the  king's  mandate  for 
his  consecration.  Certain  oaths  follow,  then  the  litany,  <  then  the  arch- 
bbhop  sitting  in  his  chair,*  shall  put  certain  fixed  questions  to  him  that  b 
to  be  consecrated,  and  to  those  fixed  answers  are  to  be  given  by  him.  The 
thirty "^ixth  of  the  Articles  of  Religion  declares  expressly  that  the  conr 
•eeration  shall  be  in  that  form,  which  shall  be  deemed  perfect,  and  accord- 
ing to  the  law  of  God.  The  consecration  therefore  is  said  to  be,  like  the 
election,  little  more  than  nominal ;  the  one  initiated  by  the  dean  and  chapter, 
and  the  other  consummated  by  the  archbishop,  but  both  in  reality  the  acts 
of  the  king ;  and  if  this  be  so,  we  are  asked  to  discover  some  reason  why  the 
coofirmation  should  be  more  real  than  these.   % 

**  The  answer  attempted  is  that  the  word  '  confirm '  had  a  known  legal 
meaning  in  the  time  of  Henry  VIII.,  and  was  used  by  the  Legislature  in  its 
legal  sense.  After  remarking  that  though  it  might  bear  that  sense,  it  did  not 
bcAT  it  to  the  exclusion  of  any  other,  I  will  proceed,  however,  to  inquire 
what  was  at  that  time  the  meaning  of  confirmation  by  the  archbishop,  and 
whether  the  gentlemen  who  come  forward  and  contend  that  confirmation 
was  understood  to  mean  the  power  of  holding  a  Court,  with  the  duty  of 
■ummoning  all  persons  to  come  in  and  oppose  the  confirmation  of  the 
bishop  elect,  are  right  in  so  contending.  The  favour  of  his  sovereign  is 
■apposed  to  place  the  lord  bishop  elect  in  no  position  analogous  to  any 
thing  I  am  aware  of  but  that  of  a  felon,  upon  whose  trial  the  jury  is 
barged ;  he  has  pleaded  *  not  guilty,*  and  forthwith  all  persons  are  invited 
bj  public  proclamation,  if  they  know  of  any  treasons,  murders,  felonies, 
or  other  misdemeanors  done  or  committed  by  the  prisoner,  to  come  for- 
ward and  give  their  evidence.  In  that  situation  the  bishop  is  placed  by  the 
favour  of  the  Crown.  The  black  catalogue  of  treasons,  murders,  felonies, 
and  misdemeanors  is  made  darker  and  more  ominous  by  that  word  which 
has  crowded  with  crimes  the  records  of  mankind,  the  fatal  and  compre- 
hensive description,  heresy. 

^  When  engaged  on  this  general  subject,  I  think  it  necessary  to  re-assert 
what  has  so  often  been  declared  by  our  illnstrious  predecessors  in  this  Court, 
and  by  the  greatest  writers  on  the  English  Constitution,  that  the  canon 
law  forms  no  part  of  the  law  of  England,  unless  it  has  been  brought  into  use 
and  acted  upon  in  this  country.  Hence,  rather  differing  from  what  I  have 
heard  to-day,  I  am  of  opinion  that  the  burden  of  proof  rests  on  those  who 
afirm  the  adoption  of  any  portion  of  it  in  England.    I  thought  of  stating 


1450  .   ADDENDA 

BuBOfi.  that,  merely  by  way  of  protest,  becauBe  some  things  were  said  at  dw  has 

jyApngnt  air"  which  seemed  to  question  so  important  a  position.  But  I  do  not  dwell  npoa 
jjotd  Dtninaa  it,  not  wanting  that  principle  here,  inasmuch  as  I  am  fully  oooTUioed  that 
^L^m  (jm!^  ^^  practice  has  never  existed  at  all  authoritatively  in  this  ooantryy  aad  Aw 
lUkap^y         this  I  mainly  rely  on  the  arguments  of  those  learned  gentlemen  wiio  have 

supported  the  present  motion ;  they  have  satisfied  me  that  no  suek 
ever  has  been  heard  on  any  such  occasion :  this  fact  I  draw,  not 
affidavits  or  documents,  but  the  total  absence  of  all  affirmative  proof  of  a 
proceeding  extraordinary,  so  striking,  and  so  affecting,  that  if  it  ever  took 
place  it  must  have  been  notorious,  proves  to  me  tliat  it  never  took 
there  is  not,  in  my  opinion^  a  trace  of  such  proof;  all  records,  hu 
and  legal,  present  a  perfect  blank  to  our  investigation  of  this  sulqeet  It 
#as  thrown  out  on  the  motion  that  such  opposition  had  never  been  neeeasuy 
before,  as  if  none  suspected  of  unsound  doctrine  had  ever  been  raised  Is 
the  Episcopal  office.  What?  During  all  the  centuries  that  Christiaaiy 
has  flourished  in  this  country,  not  one  infected  with  heretical  opinioes  m 
hondjide  thought  to  be  so  tainted  ?  Was  there  in  those  dark  agea  no  spirit 
of  persecution,  no  spiritual  pride  ?  But  supposing  all  to  have  l 
and  universally  admitted  to  be  so,  has  no  one  ever  been  promoted 
piety  and  morals  were  not  wholly  above  all  exception  ?  And  even 
this,  were  there  none  capable  of  preferring  a  false  chai^  ?  Was  eaty 
dead,  was  faction  banished  from  the  world?  Where  were  the  sons  of 
Belial  at  that  time  ?  We  know  that  the  family  is  not  extinct  even 
and  there  never  could  be  a  field  in  which  they  could  act  with 
delight* 

<<  Observe  what  would  happen,  '  come  forth  and  oppose  the 
of  the  bishop  elect/  such  is  the  invitation  of  the  public  officer  to  the 
people,  first  pronounced  in  the  churchy  aflerwards  ejaculated  at  the  door. 
An  answer  would  surely  have  been  heard  in  some  quarter,  *  Here  am  I  to  tdl 
you  that  I  remember  the  bishop  elect  at  college  some  twenty  years  ago,  aod  I 
recollect  some  irregularities  of  conduct  which  in  my  judgment  unfit  him  for  s 
bishop.'  A  second  says,  *  He  is  justly  suspected  by  me  of  having  but  recsaiiy 
performed  the  church  service  in  a  state  of  ebriety.'  The  changes  any  bt 
rung  on  all  those  ofiences  or  defects  which  are  blemishes  to  the  Episcopal 
character,  all  from  which  the  Pharisee  blessed  God  that  he  was  himwlf 
exempt  His  mother's  chastity  may  be  impeached,  or  his  own  ill 
ment  of  his  son.  The  archbishop  may  deem  the  charges  frivolous,  or 
know  them  to  be  false ;  he  may  think  that  they  have  been  atoned  for  by  s 
long  life  of  piety  and  virtue,  or  he  may  know  the  accusers  to  be  infiuMai 
and  malignant,  and  utterly  unworthy  of  belief.  This,  however,  does  oot 
alter  his  duty ;  the  inquiry  must  proceed,  and  whatever  the  result,  even  if  the 
confirmation  is  delayed  but  a  day,  some  taint  of  calumny  may  remain.  Bet 
before  these  articles  arc  well  committed  to  writing  comes  the  unfalhoonbfe 
charge  of  heresy,  to  be  proved  by  extracts  from  books,  or  reports  of 
versations  in  their  nature  difficult  to  understand,  remember,  and  repoitt 
defying  the  most  innocent  man  to  answer  them  without  the  comparisoB  of 
other  passages,  and  the  explanation  that  may  take  out  the  sting.  If  no 
other  efiect  results,  he  must  be  a  clumsy  accuser  who  could  not  prokng  the 
debate,  so  that  the  confirmation  might  be  '  letten  deferred  and  delayed  *  titt 
the  natural  life  of  all  concerned  is  closed,  the  see  in  the  mean  time 
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ing  without  a  bishop,  and  the  archbishop's  whole  time  having  been  diverted  Bxshor. 
ftom  his  high  duties  to  this  absorbing  investigation.  7j^        ~ 

**  The  existence  of  this  court  being  inferred,  we  are  next  to  infer  what  Lonl  Demn 
its  proceeding  must  be :  this  we  derive  from  the  citation  of  opposers,  from  "^J^  ^'  ^ 
tke  formula  used  in  confirmation,  and  from  the  schedula  prima  exhibited  A^w^f\ 
bj  the  proctor  to  the  dean  and  chapter,  who  prays  that  their  election  be 
oonfirmed.    This  schedula  is  thus  described  by  Bishop  Gibson,  in  a  note 
to  the  statute  25th  of  Henry  VIII.,  correctly  copied  by  Mr.  Stephens,  in  his 
useful  work  on  Ecclesiastical  and  Eleemosynary  Statutes.    '  It  exhibits  the 
citation  and  return,  prays  that  the  opposers  (if  any  be)  not  appearing  may 
be  pronounced  contumacious,  and  precluded  from  further  opposition ;  and 
that  the  confirmation  may  be  proceeded  in,  which  is  accordingly  done  by 
this  schedule.*    A  sttmmaria  petiiio  is  then  presented  by  the  same  proctor, 
setting  forth,  among  other  things,  the  fitness  of  the  person  elected.    A 
*  sckeAda  secunda  before  sentence,  a  second  prsBconization  of  the  oppo- 
sitores,  if  any  be,  is  made  ad  fores  extemat  ecdena^  and  none  appearing 
they  are  declared  contumacious  by  a  second  schedule.'    In  this  court  of 
eonfirmation  then,  which  is  turned  by  the  argument  into  a  court  of  oppo- 
sation,  it  is  absolutely  taken  for  granted  that  no  opposers  will  appear,  and 
if  they  do,  no  provision  is  made  for  their  being  heard,  nor  for  what  shall 
be  done  if  they  are  heard ;  in  truth,  the  non-appearance  of  opposers  is  as 
flunch  a  ^art  of  the  proceeding  as  any  other  part  of  it,  though  the  absurd 
form  of  pronouncing  them  contumacious  is  still  preserved,  perhaps  through 
the  jealousy  of  all  change  which  has  so  often  obstructed  improvement, 
periiaps  from  another  difficulty  generally  found  in  the  way  of  reformation, 
because  certain  emoluments  were  earned  bv  these  idle  ceremonies  in  eacli 
of  their  ten  stages. 

"  The  evidence  then  that  this  opposition  actually  took  place  in  the  most 
ancient  times,  is  the  very  same  as  that  which  would  prove  its  existence 
during  the  last  three  centuries,  the  fact  of  the  proclamation  made.  But  we 
know  the  contrary  of  this.  In  point  of  fact  it  has  been  mere  matter  of 
form  during  the  whole  of  the  latter  period,  why  not  of  the  former  ?  When 
the  inadequacy  must  have  always  been  as  palpable  as  the  iniquity  of  a 
.proceeding,  which  would  have  no  certain  results  but  uncharitable  feelings 
and  permanent  disquiet  in  the  church,  why  may  not  the  ecclesiastical  autho- 
rities themselves,  even  in  the  most  ancient  times,  have  the  credit  of  tacitly 
surrendering  so  invidious  and  dangerous  a  power,  or  rather  of  refusing  to 
adopt  it  ? 

^  I  will  not  say  that  any  attempt  to  carry  this  supposed  law  into  effect 
must  have  shown  its  impracticability  and  insured  its  rejection  ;  but  such  a 
consequence  is  highly  probable,  and  will  best  account  for  its  non -appear- 
ance in  the  books. 

^  But  let  us  consider  what  a  mighty  edifice  is  sought  to  be  raised  on  this 
naked  word  '  confirm,'  a  court  for  the  trial  of  unknown  accusations,  a 
judicial  authority  witli  process  and  practice  of  its  own,  the  power  of  summon- 
ing and  compelling  witnesses,  of  securing  respect  to  itself,  and  enforcing  its 
orders  and  decrees.  We  are  told  that  the  archbishop  has  already  a  court 
so  endowed,  the  court  of  audience,  which  appears  in  Lord  Coke's  enumera- 
tion in  his  4tli  institute,  who  never  imagined,  however,  tliat  it  enjoyed 
these  functions ;  yet  all  admit  that  this  court  is  possessed  of  no  contentious 
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BuBon.  jurisdiction  whatever ;  the  vicar  general  presides  tfaeret  bat  he  is  bo  ae* 

/■Mijnmit  ^f"   ^^^^^U  P&rty  to  attend  the  confimation  of  a  bishop**  election* 

Lord  DranMn        **  That  this  Court  has  ever  done  what  the  archbishop  is  nam  reqmred  to 

iv£v  ('jM^'  ^®*  "®  ®"®  ^^  pretended. 

kitkepof),  **  That  the  appointment  of  bishops  is  vested  exclusively  in  the  Crowi^ 

since  the  time  of  Henry  VIII^  has  been  an  universal  opinion :  that  aoj 
opposer  ever  appeared,  there  is  not  even  the  shadow  of  a  sonniae.    The 
records  of  the  court  of  audience,  and  of  all  other  ecclesiastical  conitik  aie 
silent  as  to  any  attempt  of  the  kind,  with  a  single  exception,  to  which  I 
now  advert    In  1628,  Bishop  Montagu  was  presented  for  confinBatioa; 
according  to  custom,  opposers  were  challenged,  and  contrary  to  custom  n 
opposer  claimed  to  be  heard.    He  accused  him  of  personal  unfitness  oa 
account  of  the  bishop's  theological  opinions.    The  vicar  general.  Dr.  Rvkm, 
is  reported  to  have  refused  him  a  hearing,  but  he  is  said  to  have  gninnded 
his  refusal  solely  on  the  fact  that  the  charge  was  not  written,  and  then  to 
have  added  that  if  it  had  been  written,  he  would  have  received  iL    Tie 
report  is  loose  and  unauthenticated.     But,  if  literally  true,  to  what  does  it 
amount  ?     Of  Dr.  Rives  we  know  but  little,  and  that  not  much  to  Mi 
credit;   but  that  which   m  said  to  be  the  law  under  circumstances  not 
requiring  judicial   coubidcration    is   of  little    value.      We   have  retMn 
every  day  to  repudiate  the  claim  to  make  law  by  these  obUer  dido.    To 
me,  however,  it  is  tolerably  clear  that  Dr.  Hives  was  wrong,  if  the  lav 
is  as  the  prosecutors  of  this  rule  suppose:  nothing  is  said  in  that  law 
about  writing:   the  opposcrs    might    be   unable  to  write.     The  peisoB 
who  wished  to   become  an   opposer  to  the  confirmation  of  the  bishop 
of  Manchester  (1)  may  now  come  forward  for  a  mandamus,  and  aigie 
that  that  act  was  null  and  void  because  his  opposition  was  shut  oat  for 


(I )  At  the  confirmation  of  the  election  of 
lliu  I3i&hop  of  Manchester  (St.  JamiVs 
Church,  Piccadilly,  Jan.  8, 184R),  the  license 
of  the  Archbifthop  of  Canterbury,  allowing 
tho  Archbishop  of  York  toconfinn  and  con- 
secrate the  new  bishop  anywhere  within 
the  province  of  Canterbury  was  read,  fol- 
lowed by  a  commiMion  from  the  Arch- 
bishop of  York,  whereby,  after  reciting  that 
he  had  received  letterii  patent  from  the 
Queen,  commanding  him  to  confirm  the 
election  of  the  llev.  J.  P.  lA>e  to  Ik*  bishop 
and  pastor  of  the  fee  of  Manchester,  his 
Grace  gave  power  and  authority  to  Air. 
G.  H.  Vernon  (his  Vicar- General),  Dr. 
Burnaby,  Sir  II.  Jenner  Fust  (Official 
IVincipal  of  the  Arches  Court  of  Canter- 
bury), Dr.  Lushington  (Chancellor  of  the 
Diocese  of  Ixmdon),  and  Sir  J.  Dodson,  or 
any  or  either  of  them,  to  confirm  the  election 
accordingly,  so  far  as  it  should  appear  to 
them  that  it  was  rightful,  &c. 

The  proctor  for  the  Dean  and  (Chap- 
ter of  Manchester  then  handed  in  the 
Quecn*s  letters  patent,  and  presented 
the  Rev.  J.  P.  Iax  to  be  confirmed ;  and 
proclamation  was  made  for  opposcrs  by  an 
officer  as  follows : — "  All  manner  of  per- 
MM1S  who  shall  or  will  object  to  the  con- 
firmation of  the  election  of  the  Kev.  James 


Prince  Lee  to  be  bishop  of  the  cpisaysl  tn 
of  Manchester,  are  now  to  come  ferwinJ 
and  make  their  objections  in  due  fcm  ef 
law,  and  they  shall  be  hcurd." 

Mr.  GuTTBRiocB  immediately  Mid^— ^I 
am  an  opposer,  and  object  to  thCK  pro- 
ceedings. ** 

Sir  J.  DoDsox.— "Whet  is  your  BOM?" 

Mr.  GumaiDGB.  —  ••  Thomn  Gsl- 
teridge.** 

•*  Where  is  your  resideDce?-_*'I  lifeii 
Cannon-street,  Birmingham.*' 

•«What  is  your  profeatioii?''— ^I  m 
surgeon.** 

**Do  you  mean  to  otijeet  to  the  eo» 
firmation  of  the  Lord  elected  Bisiiop  of 
Manchester?** — "  I  da** 

**  Have  you  your  objectioiis  dnwa  ip  ii 
what  purports  to  be  due  Ibnn  of  lawT'- 
^Yes.'* 

**  Sir.  J.  DocaoH.— "  Let  me  tee  them." 

Mr.  GuTTBaioos. — ^'*  The  first  b  a  pnh 
test  against  the  proceedings  of  this  day,—'  h 
Thomas  Gutteridge,  a  member  of  the  mM 
church  of  England  and  Ireland,  do  pieleit 
against  the  proceedings  of  this  day,  for  the 
confirmation  of  the  Rev.  J.  P.  Lee.  BiAaf 
elect  of  Manchester,  on  the  ground  thit  il 
is  unlawful  to  proceed  to  such  confinmtiii 
elsewhere  than  m  the  province  of  Yfirk,io4 
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the  same  bad  leason.    True,  that  right  reverend  prelate  has  been  conse-  Buuovt. 

crated ;  but  if  this  court  of  confirmation  is  bound  to  hear  all  opposers,  ,  ,  ^^^  T" 

and  the  refusal  renders  the  proceedings  null  and  void,  a  very  plausible  Lord  Dennuui 

foundation  at  least  is  laid  for  a  motion  for  a  mandamus  in  that  case  as  well  ^^J^'^\^' 

••  «•••  bishop  €f). 


also  OQ  Um  ground  that  due  and  lufficieot 
notice  and  publicity  have  not  been  given  of 
MMh  intended  confirmation.*" 

Sir  J,  DoosoN.  —  **  Hie  protest  cannot 
ba  entertained.** 

Mr.  GoTTiEiDGi. — **  I  have  also  articlea 
to  pnaant. 

Sir  J.  DoosoK. — **  By  whom  arc   they 
aigncd?** 

Mr.  GirmaioGE. — **  By  mfself,  <  Thomas 
Guttcridge.*'' 

Sir  J.  I>ODsoK.  —  <*  We  feel  it  to  be  our 
dvtjr  not  to  permit  you    to  appear   and 
opfMMt  tho  confirmation  of  the  Lord  elected 
Bubop  of  Manchester.       We  sit   here  as 
commissioners  of  his  Gtfrace  the  Lord  Arch- 
bishop  of  York,  for  tiie  express  purpose 
of  eoinfinning   the  election  made   by  the 
Dean    and    Chapter  of   Manchester,   and 
wo  ooosider  that  we  are  bound  by   law 
to    proctod   to   the  confirmation   without 
oommitting  or  suffering  any   let  or   bin- 
dcmnee  thereto.     'Jlie  statute  S5    Henry 
VII  L»  c  90.  is  imperative  upon  this  mat- 
tor  ;  it  Icovaa  no  choice.    By  the  5th  section 
of  that  statute  the  Archbishop,  upon  the 
aloBtion  being  signified  to  him  in   letters 
potoot  from  the  Crown,    is   required   and 
ooamanded  to  confirm  the  election,  and  to 
invcsC  and   consecrate  the  person   elected. 
By  tbo  7th  section  of  the  same  statute  it  is 
that  *  if  the  Archbishop,  after  such 
shall  [be  signified  to  him  by  letters 
|»tont  from  the  Crown,  shall  refuse  and  do 
not  confirm,  invest,  and  consecrate  with  all 
4ue  circumstance  the  person  so  elected  and 
ttgnifiod  within  twenty  days  next  after  such 
aignitication  shall  come  to  his  hand,  or  if  tlie 
Arcbbisbop  or   any    other  person    admit, 
noiotain,  aUow,  obey,  do,  or  execute  any 
oanaurea,  excommunications,    interdictions, 
lahibitions,  or  any  other  process  or  act,  of 
what  nature,  name,  or  quality  soever  it  be, 
to  the  contrary  or  let  of  due  execution  of 
this  act,  then  the  Archbishop  and  all  otlier 
poraona  so  offending  and  doing  contrary  to 
this  act,  or  any  part  thereof,  and  their  aiders, 
counsellors,  and  abettors,  shall  run  in  the 
dangers,  pains,  and  penalties  of  the  statutes 
of'  provision  and  prtrmunirt  made  in  the  25lli 
ycnr  of  Edward   IlL  and  in  the  16th  of 
Richard  IL*     We  are  not  disposed  to  run 
uMo  those  ilangers,  pains,  and  penalties,  and 
wo  aro  resolved,  neither  ourselves  to  do,  nor 
to  nUoWt  so  far  as  we  can  prevent  it,  any  act 
to  bo  done  by  another,  which  may  be  to  the 
lot  or  hindraitce  of  tlie  confirmation  of  the 
Lord  elected    Bisliop   of   Manchester,    or 
which  may  in  any  way  contravene  the  pro- 
visaoos  of  the  sutute,  especially  as  you  have 
IKToduced  no  objection  in  due  form  of  law. 
Upon  the  ground  which   I  have  stated — 


the  imperative  nature  of  the  statute — ^we  do 
refuse  to  hear  you  further  in  objection  to 
the  confirmation  of  the  Lord  elected  Bishop 
of  Manchester.** 

Mr.  GuTTxaiixii. — **  Believing  that  I  am 
acting  in  obedience  to  the  law,  I  do  alao 
present  to  you  on  this  occasion  another 
inst^^umcnt,  which  is  a  libel,  and  is  in- 
tended to  apply  to  this  case,  with  a  view  also 
to  stop  these  proceedings.  I  hand  these 
documents  to  you  now.** 

Sir  J.  DoDsoN.  —  **  We  cannot  receive 
them.** 

Mr.  GcTTBaiooi. — **  I  place  them  on  thb 
table;  I  present  them  to  you,  and  I  solemnly 
protest  against  these  proceedings. 

Dr.  BusNABT. — **  There  can  be  no  protest 
against  this  course  of  proceeding.** 

The  Proctor  then  prayed  that  all  persons 
cited  and  not  appearing  might  be  precluded 
from  the  means  of  further  opposing  against 
the  said  election,  the  manner  thereof^  or  the 
person  elected.  He  also  exhibited  the 
origiiuil  mandate,  and  a  certificate  con- 
cerning tlie  election,  and  alleged  that  the 
matters  set  forth  therein  were  true,  and  so 
had  and  done  as  therein  contained ;  and  he 
prayed  all  of  them  to  be  admitted,  and  sen- 
tence given :  and  these  and  other  public 
instruments  exhibited  during  the  proceed- 
ings were  declared  admitted  accordingly. 

Opposers  being  again  called,  before  sen- 
tence, 

Mr.  GuTTcaiDGB  said—**  I  protest  against 
these  proceedings  for  confirming  the  Rev. 
James  Prince  Lee  as  Bishop  of  Manchester, 
for  the  reasons  which  are  already  placed  be- 
fore tlie  Court" 

Dr.  BuaNABY.  —  **  We  cannot  entertain 
that  proU'sL** 

Opposers  were  then  pronounced  contu- 
macious. 'J1ie  Bishop  elect  took  the  oaths  of 
allegiance,  of  supremacy,  against  simony,  and 
of  obedience  to  the  Archbishop  of  York. 
'i*he  commissioners  then  gave,  and  signed, 
the  di-fiuitive  sentence,  as  follows : — We  do 
find  that  the  said  election  was  rightly  and 
lawfully  made  and  celebrated  by  the  Dean 
and  Cliapter  of  the  Cathedral  Church  of 
Manchester  of  the  Rev.  J.  P.  Lee,  a  man 
both  prudent  and  discreet,  deservedly  laud- 
able for  his  life  and  conversation,  of  a  free 
condition,  born  in  lawful  ^wedlock,  of  due 
age,  and  an  ordained  priest ;  and  tluit  there 
neither  was  nor  is  anything  in  the  eccle- 
siastical laws  that  ouj^t  to  obstruct  or 
hinder  his  being  confirmed  by  our  authority 
bishop  of  the  said  see ;  and  we  do  confirm  the 
aforesaid  election  of  the  Rev.  J.  P.  Lee, 
and  we  do  commit  to  him  tlie  care,  govern- 
ance, and  administration  of  the  spirituals  of 
the  said  Bishopric  of  Manchester. 
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BiiHOPi.  ^  Some  dicta  were  also  cited  from  our  law  books,  or  rather  one  dietaa 

Judgment  of'  "*  ^®  ^^*^®  ®^  Evans  v,  Askwith,  reported  by  Sir  Gefrey  P^dmer  and  Sir  W. 
Lord  Dernnan  Jones.  A  distinction  was  taken  between  a  bishop  elect  only,  and  a  bkhop 
Mm  mSET  confirmed.  The  dean  of  York  had  been  promoted  to  an  Irish  bishoprie.  la 
UMkop  of).  AD  interval  of  a  year,  which  passed  between  his  promotion  and  his  coafliBa 

tion,  he  had  granted  a  lease  as  dean,  and  the  question  was  whether  he  wit 
not  incapacitated  from  doing  so  by  becoming  a  bishop.  The  Cooit  nid  he 
was  not  a  bishop  till  confirmed :  his  title  to  the  temporalities  was  bat  inchoate. 
The  Court  said  *  till  confirmed  he  may  possibly  be  rejected.'  One  of  te 
judges  in  the  course  of  the  very  extended  argument,  about  half  the  length 
of  that  argument  which  we  have  lately  heard,  declared  that  oppoeera  on  the 
occasion  are  always  summoned.  This  was  perfectly  unexceptionable ;  bat 
it  proves  nothing  to  the  point.  His  full  title  depends  on  the  archbishsp*! 
confirmation;  and  in  the  course  of  that  proceeding opposers  are  called  fer: 
they  were  called  for  on  the  present  occasion.  Judge  Whitiock,  to  Aev 
that  the  nomination  was  not  alone  sufiicient,  alludes  to  the  poadbility  if 
its  never  being  completed,  and  speaks  of  the  ceremony,  which  plainly  shows 
its  imperfection ;  but  he  drops  no  hint  that  he  had  ever  heard  of  n 
opposer  being  admitted,  and  so  he  leaves  the  case  precisely  where  it  wai, 

"  A  useful  pamphlet  was  referred  to  by  the  learned  civilian  who  n^ 
ported  the  rule,  a  collection  of  extracts  showing  the  sentiments  entertained 
by  canonists,  divines,  and  others,  upon  the  royal  prerogative,  not  by  jodgcf 
or  students  of  either  branch  of  law.  The  general  scope  of  thb  little  wwk 
is  to  illustrate  the  doctrine  so  clearly  laid  down  in  the  37th  of  oar  Artidei^ 
that  the  Sovereign  has  not  the  power  of  the  keys,  and  cannot  confer  ordefk 
^  *The  Queen's  Majesty  hatli  the  chief  power  in  this  realm  of  England»«i 
other  her  dominions,  unto  whom  the  chief  government  of  all  estates  of  tUi 
realm,  whether  they  be  ecclesiastical  or  civil,  .in  all  causes  doth  appertaiii 
and  is  not,  nor  ought  to  be  subject  to  any  foreign  jurisdiction.  Where  we 
attribute  to  the  king's  majesty  the  chief  government,  by  which  titles  we 
understand  the  minds  of  some  slanderous  folks  to  be  offended,  we  give  ast 
to  our  princes  the  ministering  either  of  God's  word,  or  of  the 
the  which  thing  the  injunctions  also  lately  set  forth  by  Elizabeth  onrqi 
do  most  plainly  testify — but  that  only  prerogative  which  we  see  to  have 
given  always  to  all  godly  princes  in  holy'scriptures  by  God  himself;  that  ii 
that  they  should  rule  all  states  and  degrees  committed  to  their  charge  by  Gad* 
whether  they  be  ecclesiastical  or  temporal,  and  restrain  with  the  civil  swoid 
the  stubborn  and  evil  doers.'  The  whole  of  this  article  mast  be  takca 
together.  There  is  no  power  of  the  keys ;  none  to  ordain,  or  to  absolve— 
but  there  is  a  power  over  *  all  states  and  degrees  committed  to  their  chaifc 
by  God,  whether  they  be  ecclesiastical  or  temporal.' 

"  This  is  the  power  claimed  now  to  be  exercised  by  the  Crown,  bat  which 
the  Crown  does  not  in  effect  possess,  if  the  archbbhop  can  reject  on  oppo- 
sition the  bishop  nominated  by  the  Crown. 

*'One  of  these  extracts  *  taken  from  a  dialogue  between  a  Roomb 
Catholic  and  a  member  of  the  Church  of  England '  is  remaricable.  The 
Catholic  objects  that  under  the  Reformation  there  are  as  many  popes  m 
kings,  and  that  they  do  assume  priestly  power;  but  the  answer  of  the 
member  of  the  Church  of  England  is  this :  *  The  freedom  of  election  doch 
not  exclude  the  king's  sacred  authority,  but  force  and  tyranny  only.    If 
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any  unworthy  person  should  be  forced  upon  them  against  their  wills,  or  Buaon. 
the  clergy  should  be  constrained  to  give  their  voices  by  force  and  threaten-  jud^^^Tof" 
ingi  SQch  an  election  cannot  be  said  to  be  free.  But  if  the  king  do  nominate  Lord  l>0iaiuui 
a  worthy  person  according  to  the  law  as  our  kings  have  used  to  do,  and  ^^^'  T*|2l* 
give  them  authority  to  choose  him,  there  is  no  reason  why  this  may  not  be  bitkoprf), 
caUed  a  free  election.  For  here  is  no  force  nor  violence  used/  Then  the 
Catholic  proceeds:  'But  if  the  king,  deceived  by  undeserved  recom- 
mendations, should  happen  to  propose  to  the  clergy  a  person  unlearned 
or  of  ill  morals,  or  otherwise  manifestly  unworthy  of  that  function,  what  is 
to  be  done  then  ? '  The  answer  is,  *  Our  kings  are  wont  to  proceed  in  these 
oases  maturely  and  cautiously — I  mean  with  the  utmost  care  and  prudence ; 
and  hence  it  comes  to  pass  that  the  Church  of  England  is  at  thb  time  in 
Boch  a  flourishing  condition/  Then  he  pursues  it :  <  Since  they  are  but 
men,  they  are  liable  to  human  weakness,  and  therefore  what  is  to  be  done 
if  such  a  case  should  happen  ? '  The  answer  is,  *  If  the  electors  could  make 
lufficient  proof  of  such  crimes  or  incapacities,  I  think  it  were  becoming 
them  to  represent  the  same  to  the  King  with  all  due  humility,  modesty,  and 
doty,  humbly  beseeching  his  Majesty  out  of  his  known  clemency  to  take 
eare  of  the  interest  of  the  widowed  Church.  And  our  princes  are  so  famous 
for  their  piety  and  condescension  that  I  doubt  not  but  his  Majesty  would 
graciously  answer  their  pious  petition,  and  nominate  another  unexception* 
aUe  person  agreeable  to  all  their  wishes.  Thus  a  mutual  affection  would 
be  kept  up  between  the  bishop  and  his  church.  Thus  I  have  showed  you 
Ihat  our  kings  have  had  a  singular  prerogative  in  the  election  of  bishops, 
and  now  I  am  to  prove  that  they  had  the  same  lawfully.'  Then  King 
Charles  IL  is  alluded  to  in  this  pamphlet  as  <  having  taken  into  his  serious 
consideration  how  much  it  will  conduce  to  the  glory  of  God,  his  (the  king's) 
own  honour  and  the  welfare  both  of  our  Church  and  Universities  that  the 
most  worthy  men  be  preferred  and  favoured  according  to  their  merits,'  and 
made  an  order  that  no  secretary  of  state  should  move  his  Majesty  on  the 
behalf  of  any  person  whatever  for  preferment  in  the  church  wKhout  having 
the  attestation  of  certain  high  persons,  including  the  Archbishop  of  Canter- 
Irary  and  the  Bishop  of  London  for  the  time  being.  King  William  III. 
made  a  similar  order ;  but  all  this  was  without  the  least  reference  to  the 
•opposed  power  of  the  archbishop  to  examine  and  to  enter  into  any  pro- 
ceeding at  the  time  of  the  confirmation.  Bishop  Gibson  is  mentioned  in 
the  same  pamphlet,  and  he  is  a  most  remarkable  authority  in  my  opinion 
opon  the  subject  He  was  assailed  by  one  of  the  most  learned  judges  who 
ever  sat  in  this  court.  Sir  Michael  Foster,  as  one  disposed  to  erect  the 
Church  into  an  imperium  in  imperio,  a  sacerdotal  order  which  must  in 
time  absorb  all  the  other  powers  in  the  state.  Gibson  wrote  his  invaluable 
treatise  the  (treat  Storehouse  of  Ecclesiastical  Law,  and  from  that,  copying 
more  ancient  works,  we  derive  all  the  evidence  in  favour  of  this  application. 
Yet  neitlier  in  that  work  nor  in  the  course  of  any  proceedings  taken  by  him 
does  he  assert  the  existence  at  any  time  of  a  power  in  the  archbishop  to 
defeat  by  such  an  inquiry  as  that  suggested  the  nomination  of  the  Crown. 

^  There  were  certainly  questionable  apfK)intments  made  of  persons  of 
doobtful  orthodoxy,  upon  which  it  is  only  necessary  to  mention  that  no 
than  four  times  Bishop  Hoadley  gave  all  mankind  the  opportunity 
rhich  resulted  from  this  supposed  court  of  summoning  all  to  appear  to 
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BiiHan.  make  their  opposition  to  liU  election  on  account  of  liii  opiBiom.     Kaj 

~  opposition  was  ever  maJe,  though  tlifire  might  be,  and  rery  prol»bIy  mtn 
Lord'^nman  remonstrance  against  his  appointment.  .ficting  on  tUis  principle,  too^ 
in  Btg,  V.  CoH-  Archbishop  Wake  remonstriitcd  successfully  against  the  praMnotioa  of 
^'  Samuel  Clarke,  and  Bishop  Gibson  against  that  of  Dr.  UundelL  From  u 
able  treatise  lately  published  in  a  magazine,  which  is  quoted  in  the  niM 
pamphlet,  we  are  told  that  other  sovereigns  have  consulted  the  arcbbwliafi 
before  they  promoted  to  oifices  of  such  high  importance.  Bui  Dot  ■  wvti 
b  littered  to  show  that  the  archbishop  could  institute,  and  wu  btmodu 
institute,  an  inquiry  into  the  merits  and  demerits  of  the  parties  aomuMtod 
by  the  Crown  if  any  opposer  thought  proper  to  malign  theu  at  the  tiav 
of  confirmation. 

"  I  will  not  take  an  imaginary  case,  but  will  now  advert  to  recent  bdi 
as  much  a  part  of  the  history  of  our  country  as  those  which  oecurml  to 
the  time  of  Henry  or  Elizabeth.  We  know  that  on  the  nimonr  of  as 
intention  of  the  Crown  to  make  a  particular  promotion  thirteen  or  fourtm 
right  reverend  bishops  thought  the  appointmeut  highly  objectioiMbtr.  and 
addressed  to  the  prime  minister  a  strong  remonstrance  against  it.  Tbcj 
urged  various  topics  —  the  probable  discontent  of  the  clergy,  th«  neoiiui 
censure  of  one  of  our  universities ;  but  there  was  one  topic  of  f&r  grattr 
weight  if  this  application  is  sustainable  to  which  they  never  adTcmri. 
They  never  warned  the  minister  against  the  scandal  of  a  public  o 
at  the  time  of  confirmation,  and  the  possibility  of  the  Queen'a 
being  rejected  by  the  archbishop  as  a  heretic.  One  of  the  moat  diM»- 
guished  among  them  warmly  entreated  for  the  dean  and  chapter,  that  ibty 
might  not  be  exposed  to  the  jicril  of  a  prwrnunire,  nor  be  called  npod  !• 
elect  one  whom  in  their  conscience  they  could  not  approve,  since  tUr 
rejection  must  be  followed  by  that  consequence.  There  was  no  such  later- 
cession  in  favour  of  the  archbishop  who  might  incur  the  same  danger;  M 
intimation  that  his  grace  was  not  equally  bound  by  the  statute  tu  eoabn 
the  person  if  he  should  be  named  by  the  Crown,  no  a&srrtion  of  ib«  dugri 
and  disgrace  of  an  opposition  so  likely  to  arise  in  numerous  quarters  if  a» 
condemned  by  a  convocation  at  Oxford  should  be  elevated  as  a  maH  (wr 
animadversion  in  St.  Mary's  church. 

"  The  archbishop  is  said  to  be  (inverted  into  a  mere  luachiM  bj 
exercising  the  functions  with  which  he  is  well  contented.  Tba  |dUH> 
suggests  to  me  the  idea  that  our  writ  is  sought  for  to  construct  a  na^JM 
fraught  with  something  like  galvanic  influence  to  revive  a  body  whirb  ka 
been  dead  for  ages  —  tliat  it  may  perform  some  convulsive  manwavtta  (i« 
twenty  days,  and  then  relapse  fur  ever  into  its  dread  repoMi.  BoS  tlit 
simile  would  imply  that  the  form  once  had  animation  which  in  ny  «» 
science  I  do  not  believe. 

"  It  is  not  true  to  represent  the  archbishop  as  a  mere  machui^  cwca  if 
ministerial  in  the  confirmation. 

'■  I  have  shown  some  duty  attaching  to  that  ofDce  not  uaUke  thai  of  > 
returning  officer  at  a  parliamentary  or  municipal  election.  This  etnAfv 
ation  is  necessary  to  give  the  new  bishop  all  his  rights.  The  ai'thliiihnf  * 
not  unlikely  to  make  some  inquiry  touching  the  bishop  elect;  awl  if  ^ 
result  should  lead  him  to  the  opinion  that  the  appointroeni  woaU  fcs 
injurious,  he  may  (as  we  have  seen)  advise  the  Crown  in  the 
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igainst  issuing  the  Cong6  d'Elire  and  Letter  Missive.    Even  afterwards,  if  Btmora. 
he  is  since  informed  of  facts  yi^hich  really  convince  him  of  sach  mischief,  judgment  of 
he  may  still  resort  to  the  sovereign  and  request  to  be  relieved  from  the  Lord  Denmftn 
painful  duty  imposed  by  the  statute.    He  may  make  it  clear  that  the  Cong6  ^^^'T^^jJ" 
d*Elire  and  Letter  Missive  were  obtained  in  ignorance  of  the  truth  and  bi^op  of). 
ought  to  be  set  aside. 

**  Extreme  cases  are  ingeniously  devised,  but  are  not,  and  cannot  with 
decency  be  thought,  possible ;  but  even  if  the  worst  be  supposed,  if  the 
Crown  will  persist  against  warning  and  remonstrance  in  nominating  a  bbhop 
whom  the  metropolitan  cannot  consent  to  confirm,  without  violating  his 
eoDscience,  his  duty  is  clear.  He  must  act  as  some  of  our  predecessors  in 
old  times  have  done,  when  required  to  submit  to  dictation  from  the  Crown — 
they  forfeited  their  offices  by  not  obeying  —  he  must  resign.  From  the 
course  taken  by  the  present  archbishop,  I  have  no  doubt  that  after  hearing 
of  the  objections  notoriously  made  to  the  doctrine  of  Bishop  Hampden,  his 
grace  has  formed  the  deliberate  opinion  that  those  objections  have  no 
•olid  foundation. 

•*I  would  ask  whether  it  has  been  the  opinion  of  any  person  until  within 
these  few  wc^ks,  and  until  this  unhappy  controversy  arose,  that  the  absolute 
power  of  appointing  bishops  was  not  in  the  Crown.  If  it  has  only  come  into 
being  since  this  very  inflamed  state  of  mind  has  arisen,  surely  we  ought  to 
r^ard  all  arguments  upon  the  subject  drawn  from  remote  antiquity,  and 
from  obscure  cases,  with  very  considerable  jealousy.  When  I  heard  Sir 
Fitzroy  Kelly,  with  his  impressive  solemnity  of  manner,  entreat  that  we 
would  not  expose  the  archbishop  to  the  mockery  and  shadow  of  having  all 
the  prayers  recited,  for  the  mere  purpose  of  going  through  a  form,  and 
aeting  a  force,  I  confess  I  hardly  knew  how  to  meet  it.  Are  the  dean  and 
chapter  to  be  treated  as  nothing  ?  Do  they  proceed  without  prayer  and 
without  solemn  ceremony? — If  they  are  required,  notwithstanding  all  this, 
under  the  threat  of  penal  consequences  to  elect  a  particular  person,  and 
none  other,  the  law  which  compels  them  may  be  an  unreasonable,  ill-con- 
•idered,  and  impious  act  of  parliament  that  ought  to  be  repealed ;  but  why 
should  there  be  more  objection  on  account  of  this  solemnity  being  intro-  * 
duced  to  the  archbishop's  share  than  to  that  of  the  dean  and  chapter?  I 
forbear  for  obvious  reasons  entering  more  fully  into  that.  1  was  reminded 
of  the  Roman  augurs,  who  were  said  never  to  meet  one  another  without 
laughing,  and  I  think  tliat  if  these  gentlemen  had  induced  us  to  issue  this 
writ  upon  ronsiderations  of  the  incredible  scandal  and  impropriety  of  using  a 
solemnity  upon  such  an  occasion,  they  would  have  had  some  reason  to  laugh 
at  our  expense.  I  agree  with  my  brother  Coleridge,  that  our  time  has  been 
mach  too  short  to  write  as  fully  as  might  be  desired,  though  not  I  think  to 
form  a  satisfaetor}'  opinion.  I  have  devoted  as  much  time  as  I  could  afford 
to  the  task  of  placing  my  conclusions  upon  paper,  that  nothing  might  bear 
the  least  appearance  of  captious  remarks  upon  what  has  fallen  from  my  two 
learned  brethren,  in  their  most  able  and  well  considered  arguments.  I 
abstain  from  all  such  remarks  with  this  single  exception,  that  my  brother 
Coleridge's  argument  has  strengthened  my  opinion  against  the  motion,  by 
proving  how  the  plain  law  of  England  may  be  put  in  hazard  by  learned 
speculations  on  obscure  works  of  doubtful  import  anywhere,  and  of  no 
authority  here. 
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Bmhow.  m  ^ow  comes  the  question  which  presses  most  on  my  nund*   HaTiog  stated 

Judgment  of  ™y  reasons  for  the  opinion  which  I  deliberately  form,  and  conscientkNislT 
Lord  Denman  entertain  that  this  never  has  been  at  any  time  the  law  of  England,  I  mast 
ttrhmCArek^  ^  ^^  opinion  that  the  Court  ought  to  refuse  the  writ  of  mandanms;  bat 
KtAcp  of).         upon   that  opinion  I  have  had  the  greatest  difficulty,  and  have  fdt  the 

greatest  possible  hesitation  in  acting,  because  I  feel  the  authority  of  my  two 
learned  brothers,  and  the  ungracious  appearance  of  refusing  the  oppor- 
tunity of  inquiry.  lo  any  ordinary  set  of  circumstances,  in  the  case  of  aa 
enclosure,  of  a  railway  or  matter  of  property,  we  should  have  no  qncitioa 
whatever  that  the  doubt  of  any  one  on  the  bench  would  have  made  far- 
ther inquiry  desirable,  I  should  have  instantly  agreed.  A  writ  of  ernr 
would  lie  in  that  case  to  correct  any  opinion  that  might  be  shown  oo  mora 
discussion  to  be  erroneous.  But  every  judge  must  acton  hia  own  ooDvietkia. 
I  own  that  my  opinion  is  so  entirely  settled,  and  I  must  say  so  cutMf 
unchanged  by  what  I  have  heard  of  the  argument  to-day,  that  feeling  the 
utmost  disposition  to  do  all  that  can  be  done  to  show  my  respect  for  ny 
learned  brothers,  1  do  not  think  that  I  can  consent  to  say  for  my  part  that 
this  writ  ought  to  go.  I  think  it  ought  not— I  feel  confident  that  if  it  went 
it  would  be  good  for  nothing — if  held  valid,  prirndfacte^  I  have  no  doaht 
that  the  return  which  would  be  made  to  it  would  give  it  a  complete  answer. 
I  am  satisfied  that  the  only  effect  of  all  thb  would  be,  to  keep  ative  tk 
dreadful  agitation  and  frightful  state  of  religious,  or  rather  let  me  Mj, 
theological  animosity,  which  it  is  impossible  not  to  observe  in  this  cooatiT. 
There  would  be  a  delay  of  at  least  two  years— probably  four  more  dmi 
would  be  consumed  in  argument — and  we  cannot  tell  how  much  morewha 
it  would  come  into  the  court  of  error.  The  bishopric  all  that  time  woaU 
be  vacant— perhaps  other  vacancies  might  occur,  and  no  doubt  the  esaapk 
here  set  would  be  followed,  and  in  every  case  I  should  expect  in  the  excited 
state  of  men's  minds  that  the  archbishop  would  be  called  upon  to  somBOi 
all  mankind  to  hear  whether  they  had  any  thing  td  say  against  the  bishop 
elect,  and  to  open  a  court  that  would  probably  never  be  closed. 

<'We  have  a  discretion  to  issue^  or  to  withhold,  the  writ  of  mandamak 
Supposing  even  that  I  thought  it  very  doubtful  how  the  law  was,  supponag 
that  I  thought  tliat  the  archbishop  was  bound  to  hold  a  court  for  coa- 
firmation,  still  I  apprehend  that  I  should  have  a  discretion  to  exern•^ 
The  Bishop  of  Manchester  has  been  consecrated  in  spite  of  some  attempt  it 
opposition,  and  I  believe  it  would  be  held  that  the  Bishop  of  Manchestfr'i 
consecration  cannot  be  questioned.  This  opposition  is  put  forward  hefbre 
consecration ;  but  if  consecration  had  taken  place,  or  even  now  shoaU 
follow,  then  I  apprehend  that  it  cannot  be  questioned,  except  on  the  op- 
position that  the  proceeding  is  altogether  null  and  void :  of  this  1  see  do 
trace  of  any  evidence  whatever  in  any  records  in  this  country,  only  waie 
few  words  scattered  in  ancient  volumes,  recording  the  events  of  a  state  of 
society  the  most  uncertain  and  obscure. 

m 

**  Now  under  all  these  considerations,  feeling  the  utmost  respect  for  bit 
learned  brethren,  and  the  greatest  regret  that  we  do  not  take  the  same  viev, 
I  must  own  that  I  feel  that  some  deference  is  due  also  to  the  high  penoa 
who  is  named  as  the  defendant  in  this  rule.  Some  deference  is  due  to  thoie 
who  certify  the  fitness  of  Bishop  Hampden  for  the  office  to  which  be  if 
elected.    Siill  more  deference  is  due  to  the  peace  of  the  Church,  and  to  the 
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tranqoillify  of  the  State.     It  seems  to  me  that  we  should  be  putting  every-    Buuort. 
thing  to  hazard,  and  leading  to  consequences  which  it  is  impossible  to  judgment  of 
foresee,  if  we,  who  are  firmly  convinced  that  there  is  no  such  law  as  that  Lord  Denman 
upon  which  these  parties  seek  to  act^  encouraged  the  smallest  doubt  as  to  II/''^* /j^S?" 
its  existence,     llcservintf  my  opinion  on  that  point  till  1  had  heard  all  the  buhopof). 


observations  of  my  learned  brothers,  and  keeping  my  mind  open  to  the  last 
and  free  to  say  that  this  is  a  question  which  ought  to  be  discussed,  I  must 
fairly  say,  with  all  respect  for  my  brother  Coleridge's  admirable  argument, 
that  it  has  confirmed  me  in  the  opinion  of  the  danger  of  exposing  the  Act  of 
Parliament,  and  the  most  simple  construction  of  the  plainest  language,  and 
the  most  inveterate  and  universal  opinion  on  its  effect,  to  the  speculations 
of  those  who  will  bring  their  forgotten  books  down,  and  wipe  off  the  cob- 
webs from  decretals  and  canons,  before  they  can  find  one  argument  for 
disturbing  the  settled  practice  of  three  hundred  years. 
"  In  my  opinion  this  rule  ought  to  be  discharged." 

Bule  discharged,  (1) 


(1)  In  consequence  of  the  aliovc  decision, 
tile  promoters  submitted  the  fullowing  case 
to  Counse] : — 

**  The  tee  of  Hereford  having  lately  be- 
come vacant,  by  the  promotion  uf  Dr. 
MiBsgrave  to  the  Archiepiscopal  see  of 
York.  Dr.  Hampden  was,  in  ol>odience  to 
the  Queen's  mandate  and  letters  missive, 
dccted  in  his  room,  by  tlie  Dean  and  Chap- 
ter of  Hereford.  At  a  Court  holden  by  the 
Vicar- General  of  the  Archbishop  of  Can- 
terbury at  Bow  Church,  on  the  11  th  day  of 
January  last,  for  the  purpose  of  confirming 
meh  election,  in  answer  to  the  first  citation, 
three  clergymen  (two  of  whom  hold  bene- 
flees  in  the  diocese  of  Hereford)  came  for- 
ward by  their  Proctor  to  oppose  Dr. 
Hampden's  confirmation,  and  in  due  form 
of  law  tendered  articles  of  objection,  im- 
peaching his  orthodoxy  ;  the  Vicar- General 
vefused  to  entertain  the  objections,  or  even 
to  suffer  the  opposers  to  appear ;  thereu|>on 
tbey  applied  to  the  Queen's  Hench  for  a 
Mandamus,  to  compel  the  Archbishop  or  his 
Vicar- General  to  hear  them. 

"  That  Court  at  first  granted  a  Rule  Nisi, 
but  on  cause  being  sliown,  the  Judges  were 
aqually  divided  in  opinion,  and    in  conse- 

Silence  the  application  for  the  Mandamus 
(II  to  the  ground. 

••  •  You  arc  now  requested  on  the  part  of 
the  objectors  to  state  your  opinion, 
whether  they  can  or  out^ht  to  take  any 
and  what  further  steps  either  by  a 
Writ  of  Krror.  Appeal,  Petition  to  the 
House  of  Lords,  or  otherwise,  \«ilh  a 
view  first  to  establish  their  right  to 
urge  their  objections  in  op)>osition  to 
Dr.  Hampden's  confirmation,  and,  if 
successful,  then  to  try  the  question  of 
hit  fitness,  in  point  of  doctrine,  to  be 
confirmed  and  consecrated  to  the  see  of 
Hereford.'  - 

*'OFIKmV. 

"  As  the  Court  of  Queen's  Bench  has  given 
DO  Judgment  in  this  case,  neither  declaring 
vbat  the  law  is,  nor  enabling  the  objectors 
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to  ascertain  it,  we  cannot  suggest  any  other 
means  by  which  redress  can  be  secured. 

**  We  are  of  opinion,  that  no  writ  of  error 
lies  from  the  late  proceedings  in  the  Court 
of  Queen's  Bench,  that  remedy  being  con- 
fined to  cases  where  the  writ  of  mandamus 
has  issued,  and  it  is  for  this  very  reason  that, 
on  other  occasions,  however  unimportant 
(as  Lord  Denman  admitted  in  his  judg- 
ment), where  any  of  the  judges  have  ex- 
pressed the  slightest  doubt,  the  Court  has 
always  allowed  the  writ  to  go,  to  prevent  a 
failure  of  justice ;  the  late  statutes  of  1 
William  IV.,  c.  21,  and  6  &  7  Victoria, 
c.  67,  having  been  passed  expressly  for  the 
purpose  of  giving,  by  means  of  that  writ, 
more  easy  and  effectual  relief. 

**  We  arc  also  of  opinion  that  no  appeal 
lies  in  the  present  case  from  the  sentence  of 
the  Vicar- General  to  the  Judicial  Com- 
mittee of  the  Privy  Council,  the  want  of 
such  a  power  of  appeal  having  not  only  l)een 
admitted,  both  by  the  bench  and  at  the  bar, 
during  the  late  argument  in  the  Court  of 
Queen's  Bench,  but  having  also  been  ex- 
pressly declared  by  Mr.  Justice  Patteson, 
in  his  judgment. 

**  We  think,  however,  that  under  these  cir- 
cumstances, it  may  be  desirable  for  the 
objectors  to  present  a  jK'tition  to  the  House 
of  I^rds,  si'tting  forth  the  facts  of  the  ca^e, 
and  praying  their  l4)rdships  to  take  such 
steps  as  they  may  deem  expedient  for  pro- 
viding an  adequate  remedy,  and  for  ascer- 
taining what  the  law  on  this  subject  really 
is.  As  the  judges  of  the  Queen's  Bench  arc 
equally  divided  in  opinion,  it  is  obvioua 
that  tile  law  is  at  present  doubtful,  and  that 
the  Court  is  unable  to  remove  that  doubt; 
and  it  is  impossible  to  deny  that  the  greatest 
inctmvenience  must  exist  so  long  as  the 
doubt  remains  for  not  only  may  the  very 
same  difKculties  recur  on  every  future  con- 
firmation of  a  bishop,  but  the  validity  of 
Dr.  llanipden\  episcopal  acts,  and  the  ex- 
ercise of  his  jurisdiction,  will  be  liable  to  be 
disputed.  Independently  of  these  reasons,  it 
S 
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Bishops. 


Sut  10  &  11 
Vict,  c  98. 

S8.1— ^5. 


BUhop  to 
exercise  juris- 
diction 
throughout 
his  diocese* 
save  in  causes 
testamentarj. 


Sect.  3. 
Officers  of 
diocesan  courts 
to  account  for 
all  fees,  &c. 
received  by 
them. 


Sect.  S. 
Jurisdiction 
In  causes  tes- 
tamentary to 
continue  un- 
altered by 
change  of  pro- 
Tince,  &c. 

Sect  4. 
Law  of  Bona 
notabilia  to 
continue  un« 
altered  by 
change  of 
province,  &c« 

6cct.  5. 
Certain  au- 
thorities may 
continue  to 
grant  marriage 
licences  as 
heretofore. 


Page  159.  after  line  12.  insert 

Stat  10&  11  Vict.  C.98.  (An  Act  to  amend  the  Law  as  to  Eccleiiaitical 
Jurisdiction  in  England),  after  reciting  that  <<  much  inconvenieDce  ensued 
from  the  continued  suspension  of  the  jurisdiction  of  the  several  dioccsaa 
courts  in  England  within  those  parts  of  the  dioceses  which  had  been  added 
thereunto  under  stat.  6  &  7  Gul.  4.  c.  77.»  and  that  it  was  expedient  that  some 
remedy  be  thereunto  applied/'  enacts  by  sect  1., ''  That  the  bishop  of  every 
diocese  in  England  shall  by  himself  or  his  officers  exercise  throughout  ^ 
whole  of  his  diocese  as  it  now  is  or  hereafter  may  be  limited  or  constitated* 
save  only  in  causes  and  matters  testamentary  or  relating  to  the  administri- 
tion  of  the  personal  estate  of  intestates,  the  same  jurisdiction  and  authority 
which  before  the  passing  of  this  act  he  or  any  bishop  lawfully  could  or 
might  exercise  by  himself  or  his  officers  within  any  part  of  such  diocese." 

By  sect  2.,  "  That  the  officers  of  the  several  diocesan  and  other  coaiti 
shall  keep  an  account  in  writing  of  the  gross  and  net  amount  of  all  feef» 
allowances,  gratuities,  perquisites,  and  emoluments  received  by  tkea 
respectively  on  account  of  their  several  offices  or  employments  in  respect 
of  any  causes  or  matters  arising  within  the  diocese  which  during  the  eon- 
tinuance  of  the  temporary  provisions  of  the  first  recited  act  were  aot 
within  the  jurisdiction  of  the  bishop  of  the  diocese  or  other  ecclesiastical 
authority,  and  shall  from  time  to  time,  once  at  least  in  every  quarter  of  a 
year,  and^  on  demand,  at  any  other  time,  pay  over  the  net  amount  thenof 
to  the  treasurer  of  the  governors  of  the  Bounty  of  Queen  Anne*  to  be  bj 
him  carried  to  a  separate  account,  and  retained  until  parliament  shall  pti>- 
vide  for  the  appropriation  thereof ;  and  in  case  any  person  required  to  pay 
over  any  money  under  this  act  shall  die  or  resign  or  be  dismissed  from  hit 
office  while  any  such  money  remains  unpaid  by  him,  the  executors  or  ad- 
ministrators of  the  person  so  dying,  or  the  person  himself  so  resigning  or 
dismissed,  shall  be  required  to  pay  the  balance  of  the  money  so  remainlBg 
due  and  unpaid.*' 

By  sect.  3.,  "  that  the  jurisdiction  of  every  ecclesiastical  court  io 
England  in  causes  and  matters  testamentary  or  relating  to  the  admi- 
nistration of  the  personal  estate  of  intestates  shall  continue  unaltered  br 
any  change  of  province,  diocese,  archdeaconry,  or  other  jurisdictioo  what- 
ever within  the  same  limits  and  in  like  manner  as  was  bv  law  allowed 
before  the  passing  of  the  herein-before  recited  act" 

By  sect,  ^.f  "  that  the  law  of  Bona  notabilia  shall  be  continued  oo- 
altered  by  any  change  of  province,  diocese,  archdeaconry,  or  other  juri*- 
dictiou  whatsoever  under  the  authority  of  the  first  recited  act  as  it  was 
before  the  passing  of  the  herein-before  recited  act" 

By  sect.  5.,  "  that  all  authorities,  save  and  except  the  autliority  of  the 
bishop  of  whose  diocese  any  portion  has  been  or  may  hereafter  be  takra 
away  and  added  to  another  diocese  under  the  provisions  of  tlie  hereta- 


may  be  presuincd  that  the  House  of  lA^rds 
will  he  disposed  to  entertain  such  a  petition, 
9A  involving  matters  aflecting  its  own  privi- 
leges, for  if  Dr.  Hampden's  election  Ix;  not 
duly  confirmed,  he  has  no  rigiit  to  a 
■eat  in  that  house,  that  right  accruing  only 


upon     confirmation,    when     IqsaO?    f 
formed.  **  Fitsrot  Kuxt. 

**J.   Addams* 
«4  j^^  J,  StrmTftu 

<*£dwakd  Babiut. 
**Ttmpie,  Feb.  18,  181 S." 
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before  recited  act,  shall  continue  to  grant  marriage  licences  in  the  same  Bishops. 

manner  and  within  the  same  district  as  they  might  have  done  before  the   sut.  10  &  1 1 

passing  of  the  said  act :   provided  always,  that  nothing  herein  contained  Vict,  c  98. 

shall  be  construed  to  interfere  within  the  jurisdiction  or  concurrent  juris-  ■••  ^— ^• 

diction,  as  the  case  may  be,  of  the  bishops  of  the  several  dioceses  in  ^Uh*  J,^||J*" 

England  to  grant  marriage  licences  in  and  throughout  the  whole  of  their  grant  licences 

diocesesy  as  such  are  now  or  hereafter  may  be  limited  or  constituted."  not  to  be  in- 

»Tj  ^      t  ..«  r*  a  mm  r^    %   A        ^^  terfercd  with. 

Uoder  sect.  6^  the  temporary  provisions  of  stat.  6  &  7  CjuI.  4.  c.  77.,  con-   ^^        . 

tinued  by  stat.  7  &  8  Vict.  c.  68.,  ceased  on  2d  November,  1847-  Temporary  * 

Under  sect.  7-,  so  much  of  the  act  as  is  therein-before  contained  came  provisions  of 
into  force  on  November  1,  1847,  and  will  continue  until  August  1,  1848,  c.  77.  con- 
and,  if  parliament  be  then  sitting,  until  the  end  of  the  then  session  of  tinued  by 
pariiamcnt.  ^^g'^icu 

By  sect  8.,  where  under  the  provisions  of  stat.  6  &  7  Gul.  4.  c.  77-  any  cease  on 
parish  or  place  shall  have  been  brought  within  any  diocese  to  which.it  did   ^^  N®^-  *^*7- 
not  belong  before  the  passing  of  that  act,  and  any  act  of  jurisdiction  or  ^^'  ^ 
authority  shall  have  been  exercised  as  to  such  parish  or  place  since  its  ment  and 
enactment,  and  before  November  1,  1847,  by  the  bishop  or  any  officer  of  continuance 
the  bishop  of  the  diocese  or  any  archdeacon  of  the  diocese  to  which  such 
parish  or  place  belonged,  either  before  or  since  the  passing  of  stat.  6  &  7  ceruin  acu 
GuL  4.  c.  77.  which  does  not  conflict  with  any  similar  act  of  juri$<liction  or  of  juris- 
authority  previously  and  since  the  passing  of  that  act  exercised  as  to  such     '      ^ 
parish  or  place  by  any  other  bishop  or  officer  of  any  other  bishop  or  arch- 
deacon having  or  claiming  to  have  jurisdiction  as  to  such  parish  or  place, 
the  same  shall  be  deemed  as  good  and  valid  as  if  such  parish  or  place  had 
then  been  wholly  and  undoubtedly  within  the  diocese  and  jurisdiction  of 
the  bbhop  by  whom,  or  by  any  otticer  of  whom,  such  act  of  jurisdiction  or 
authority  shall  have  been  exercised. 

By  sect.  9.,  "  Every  person  who  shall  have  been  appointed  after  the   Sect  9. 
passing  of  stat  6  &  7  Gul.  4.  c.  77m  except  as  therein  excepted,  or  who  shall  be  pointed  *^ 
appointed  after  the  passing  of  this  act,  to  the  office  of  judge,  registrar,  or  under  this 
other  officer  of  any  ecclesiastical  court  in  England,  shall  hold  the  same  ^^^}^^^ 

^  ^  subject  to 

subject  to  all  regulations  and  alterations  aflecting  the  same  which  may  regulations 
hereafter  be  made  by  authority  of  parliament ;  nor  shall  any  person  by  his  hereafter 
appointment  to  any  such  office  acquire  any  claim  or  title  to  compensation  ^'^illinient 
in  case  the  same  be  hereafter  altered  or  abolished  by  act  of  parliament.*' 


Page  163.  in  noU{\\  insert 

Stat  I0&  1 1  Vict  c.  108.  (An  Act  for  establishing  the  Bishopric  of  Man-  Stat  10  &  11 
Chester,  and  amending  certain  Acts  relating  to  the  Ecclesiastical  Commis-  ^'<^  ^  *"^ 
sioners  for  England),  after  reciting  stats.  6  &  7  Gul.  4.  0.77-,  3  8c  4  Vict. 
c.  1 1 3.,  4  &  .5  Vict  c.  39.,  and  6  &  7  Vict.  c.  77. ;  and  reciting  that  the  Queen 
had  on  the  lOth  of  February  1847,  issued  a  commission  to  certain  persons 
therein  named,  directing  thom  to  consider  the  state  of  the  several  bishoprics 
in  England  and  Wales  with  special  reference  to  the  intention,  that  a  measure 
should  be  submitted  to  parliament  for  continuing  the  bishoprics  of  Saint 
Asaph  and  Bangor  as  separate  bishoprics,  and  for  establishing  forthwith  a 
bishopric  of  Manchester ;  and  that  the  coinmissioners  had  made  their  first 
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report  to  the  Queen,  bearing  date  the  20th  of  April   1847*  and  had  in 
their  report  recommended,  That  the  diocese  of  Saint  Asaph  consist  of 
the  whole  counties  of  Flint  and  Denbigh,  and  such  parts  of  the  counties  of 
Salop  and  Montgomery  as  are  now  in  that  diocese^  except  the  deanerj  of 
Ceifeiiiog  in  the  last-mentioned  county ;  and  that  the  diocese  of  Bangor  con- 
sist of  the  whole  counties  of  Anglesea,  Carnarvon,  and  Merioneth,  and  the 
deaneries  of  Ceifeiiiog  and  Arwstley  in  the  county  of  Montgomery ;  and 
that  the  diocese  of  Chester  consist  of  the  county  of  Chester  and  the  deanery 
of  Warrington  in  the  county  of  Lancaster,  except  the  parish  of  Leigh  ;  and 
that  the  new  bishopric  of  Manchester  be  forthwith  founded,  and  endowed 
out  of  the  revenues  at  the  disposal  of  the  Ecclesiastical  Commissioners  for 
England  applicable  to-  episcopal  purposes ;  and  that  the  diocese  of  Man- 
chester consist  of  such  parts  of  the  deaneries  of  Kendal  and  Kirkby  Lons- 
dale as  are  in  the  county  of  Lancaster,  and  of  the  deaneries  of  Amoonder- 
ness,  Blackburn,  Manchester,  and  Leyland,  and  the  parish  of  Leigh  in  ^ 
deanery  of  Warrington,  all  in  the  same  county  ;  and  that  an  archdeaconry  of 
Liverpool  be  founded  in  the  diocese  of  Chester,  and  that  such  archdeaconry 
comprise  the  deanery  of  Worrall  in  the  county  of  Chester  and  the  deanery 
of  Warrington  (except  the  parish  of  Leigh)  in  the  county  of  Lancaster; 
reciting  that  it  was  expedient  that  these  recommendations  should  be 
into  effect,  with  such  modifications  as  might  be  found  necessary,  and  thit 
certain  of  the  provisions  of  the  recited  acts  should  be  altered  and  amended: 
repeals  so  much  and   such  parts  of  the  recited  acts   as    provide  for  or 
apply  to  the  union  of  the  bishoprics,  sees,  or  dioceses  of  Saint  Asaph  and 
Bangor,  and  also  any  orders  of  her  majesty  in  council  relating  to  the  tnd 
union,  or  to  the  new  see  or  diocese  of  Manchester;  and  continnes,  and 
extends,  and  applies  all  the  powers  and  authorities  vested  in  her  nujcfty 
in  council,  and  in  the  Ecclesiastical  Commissioners  for  England,  by  the 
first   and  secondly   recited   acts,  with   reference   to  the  matters  theroa 
respectively  contained,  and   all   other  the   provisions   of  the   same  acti 
relating  to  schemes  and  orders  prepared,  made,  and  issued  for  the  par- 
poses  thereof,  and  to  modifications  and  variations  therein,  to  her  nuyesty 
in  council,  and  to  the  said  commissioners,  and  to  all  schemes  and  orden 
to  be  prepared,  made,  and  issued  by  them  respectively,  for  the  purpoie 
of  carrying  into  effect  the  foregoing  recommendations,  as  fully  and  effect- 
ually as  if  those  powers,  authorities,  and  other  provisions  were  repeated  ia 
this  Act :  and  enacts,   *'  that  the  number  of  Lords  spiritual  now  sitting 
and  voting  as  lords  of  parliament  shall  not  be  increased  by  the  creation 
of  the  bishopric  of  Manchester ;  and  whenever  there  shall  be  a  vacaaey 
among  the  lords  spiritual  by  the  avoidance  of  any  one  of  the  sees  of  Can* 
terbury,  York,  London,  Durham,  or  Winchester,  or  of  any  other  see  whicfc 
shall  be  filled  by  the  translation  thereto  from  any  other  see  of  a  bishop  at 
that  time  actually  sitting  as  a  lord  of  parliament,  such  vacancy  shall  beenp- 
plied  by  the  issue  of  a  writ  of  summons  to  the  bishop  who  shall  be  elected 
to  the  same  sec  ;  but  if  such  vacancy  be  caused  by  avoidance  of  any  other 
see  in  England  or  Wales,  such  vacancy  shall  be  supplied  by  the  issue  of  a 
writ  of  summons  to  that  bishop  of  a  see  in  England  or  Wales  who  shall  not 
have  previously  become  entitled  to  such  writ ;  and  no  bishop  wJio  shall  he 
hereafter  elected  to  any  see  in  England  or  Wales,  not  being  one  of  the  fi»« 
sees  above  named,  shall  be  entitled  to  have  a  writ  of  summons,  unle«  in  the 
order  and  according  to  the  conditions  above  prescribed." 


ADDENDA.  1*^ 

DEPRIVATION.  DirwrAnoir. 

Page  434".  in  note  (4),  insert 

Vide  etiam  1  Robertson,  380,  where  the  learned  editor  submits  for  con. 
sideration  the  following  note  in  reference  to  some  of  the  points  involved  in 
the  above  case : 

^*  In  the  patent  of  appointment  of  a  judge  of  the  Arches  Court  are  these 

words :  —  *  We  do  for  ourselves  and  successors  give,  and  grant  to  you  the 
said  A.  B.  our  power  and  authority  legally  to  inflict  any  ecclesiastical  cen- 

aures  whatsoever.' 

**  What  is  the  meaning  of  the  words  <  any  ecclesiastical  censures  what- 
soever ?' 

'*  It  is  somewhat  remarkable,  considering  how  often  the  authority  and 
power  of  the  Ecclesiastical  Courts  have  in  the  Temporal  Courts  been  called 
in  question,  and  the  many  statutes  in  which  the  term  '  Censures  of  the 
Church'  is  to  be  found,  that,  as  far  as  the  Editor  is  aware,  there  has  never 
yet  been  a  question  or  determination  in  a  Temporal  Court  of  what  the 
Censures  of  the  Church  consist. 

"By  the  general  Canon  Law  of  Europe,  *  Ecclesiastical  Censures'  are 
commonly  held  to  be  confined  to  Interdict,  Suspension,  and  Excommuni- 
cation. (1)  But  the  word,  *Censura,'  has  not  always  this  circumscribed 
meaning ;  it  is  sometimes  used  in  the  sense  of  Severitas  Canonica,  which 
term  denotes  every  other  punishment  of  the  Church.  (2)  Moreover,  our 
statute  law  would  seem  impliedly  to  recognise  the  use  of  the  word  '  Cen- 
aure'  in  the  larger  acceptation,  as  explained  by  Lyndwood.(3) 

**  In  the  next  place,  the  word  *  whatsoever,'  to  which  some  meaning  must 
be  assigned, — it  is  a  word  of  amplification, — will  probably  lead  to  the  con- 
clusion that  the  term  <  Censures'  in  the  patent  is  used  in  the  larger  sense. 
It  would  be  difficult,  too,  to  understand  on  what  principle  the  judge  of  the 
Arches  Court  has  the  authority,  which  is  definitely  settled,  to  deprive,  if 
the  patent  is  not  so  to  be  construed ;  for  though  it  is  clear,  according  to  all 
strict  principles  of  construction,  the  judge  of  that  Court  is  not  included 
with  chancellors  and  others  mentioned  in  Canon  122,  still,  it  is  equally 
clear,  no  judge  can  exercise  a  greater  authority  than  is  delegated  to  him. 

''  If  it  be  conceded,  then,  that  the  term  in  the  patent,  *  any  Ecclesiastical 
Censures  whatsoever'  is,  as  the  writer  of  this  note  submits,  to  be  taken  in 
the  wider  sense ;  the  question  next  to  be  answered  is,  has  the  judge  of  the 
Arches  Court  authority  to  pronounce  a  sentence  of  degradation  ?  The 
answer  is, — Xo;  and  for  this  only  reason — an  archbishop  or  bishop  has 
not  alone  power  to  degrade  one  in  the  higher  orders  of  the  Church.  The 
power  to  inflict  degradation  originally  appertained  to  a  synod  or  convo- 
cation, and  that  authority  has  never  yet  been  delegated  lower  than  to  a 
certain  number  of  bishops,  proportioned  to  the  rank  or  order  of  a  de- 
fendant,  except,  perhaps,  in  a  ca<ie  of  heresy.  (4) 

**  On  reference  to  the  sentence  as  signed  by  the  learned  judge  in  the  present 

(1)  X.  5.    40.  20.;    Ljndw.    11.    1.  ;  (3)  See  stat.  1  Elii.  c.  2.  ii.23.  &  sUt. 
••  Extunia  "  ▼.    ••  Ceii*i«r#p,"  p.   91. ;    Van       29  Car.  2.  c.  9.  s.  2. 

Ksp.  pan  iii.  tit.  xi.  c.  iii.  (4)  X.  in  wzto.  H.  9.  2. ;   Van  £»p.  para 

(2)  Lyndw.  ▼.  15.;  •*  Item,"  t.  «♦  Centw       iiL  tit,  xi.  c.  1.;   12  Co.  57. 
ram  Cancmicttm,**  p.  322. 
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DiruvATioK.     case,  it  would  seem  to  be  an  unlimited  suspension,  which  is  by  some  learned 
———^  canonists  termed  a  deposition  negative.    Had  he  thought  fit,  it  is  submittedy 

for  reasons  which  are  deducible  from  above,  he  might  have  pronounced  a 
sentence  of  positive  deposition,  without  regard  to  what  would  have  been 
the  effect  of  such  a  sentence ; — a  point,  which  was  not  then  to  be  disciused} 
and  which  could  rarely  arise  in  any  court 

**  The  distinction  between  degradation,  deposition,  and  suspension,  b  given 
by  J.  de  Athon  ( 1 ),  in  these  words :  —  *  Depositus  dicitur,  qui  privatus  est 
beneficio  et  officio,  licet  non  solenniter.     Degradatus  dicitur,  qui  atroque 

est  privatus  solenniter,  insigniis  sibi  ablatis Suspensus  autem  dicitur, 

qui  est  privatus  utroque  ad  tempus,  non  in  perpetuum.'  The  ditferenee  in 
the  effect  between  deposition,  in  the  sense  of  the  word,  as  used  by  J.  de 
Athon,  and  suspension,  limited  or  unlimited,  will  be  found  more  fully  con- 
sidered by  Van  Espen."(2) 


EXCOMMUNICATION. 

Page  541.  in  note  (6),  insert 

Suts&3  Stat.   2  &  3  Gul.  4.  c. 93.  (An  Act  for  enforcing   the   process  upon 

GuL  4.  c.  9S.     contempts  in   the  Courts    Ecclesiastical  of  England  and  Ireland),  after 

reciting  that  great  inconvenience  had  been  found  to  arise  by  reason  of  the 
process  of  the  several  ecclesiastical  courts  in  England  and  Ireland  being 
inoperative  and  unavailable  out  of  the  limits  of  the  respective  jurisdictions 
of  such  courts,  and  against  persons  having  privilege  of  peerage,  lords  of 
parliament,  and  members  of  the  House  of  Commons;  and  that  in  numj 
instances  a  failure  of  justice  had  thereby  ensued :  and  that  it  was  expe- 
dient, for  femedy  thereof,  that  the  process  of  those  several  courts,  and 
the  moans  of  enforcing  obedience  to  it,  should  be  of  equal  force  and 
have  the  like  operation,  in  England  and  Ireland,  and  as  well  against  persons 
having  privilege  of  peerage,  lords  of  parliament,  and  members  of  the  House 
of  Commons,  as  against  all  other  his  Majesty's  subjects :  enacts,  by  secuU 
Where  persons  « that  in  all  causes  which  according  to  the  laws  of  this  realm  are  or  may 
Tond  the  juris.  ^  cognisable  in  any  of  the  several  ecclesiastical  courts,  as  well  in  that  part 
diction  of  any     of  the  United  Kin£:dom  of  Great  Britain  and  Ireland  called  England  as  in 
eeciaiascicai      ^j^^^^  p^^.^  ^^  ^j^^  ^^^^  United  Kingdom  called  Ireland,  when  any  person  or 

to  appear,  &c.  persons,  as  well  those  which  have  or  hereafter  shall  have  privilege  of  peer- 

and  refuse  obe-  age,  or  arc  or  hereafter  may  be  peers  of  parliament  or  members  of  the 

judge  thereof  House  of  Commons,  as  all  others  who  shall  happen  to  be  domiciled  or 

may  pronounce  residing  either  in  England  or  in  Ireland,  and  beyond  the  limits  of  the  jaris- 

ti^ein  contu-       diction  of  the  court  in  which  such  causes  have  been  or  shall  have  been 
maeious,  ana 

certify  the  respectively  instituted  or  commenced,  or  shall  be  depending,  having  been 

sanae  to  tha  jyiy  cited  to  appear  in  any  such  ecclesiastical  court,  whether  in  England  or 

lor,  &c  within  '"  Ireland,  or  required  to  comply  with  any  lawful  order  or  decree,  as  well 

ten  days,  and  final  as  interlocutory,  which  hath  been  or  shall  have  been  made  by  any 

wr^iTde^con'u-  ®"^^  court  respectively,  shall  neglect  or  refuse  to  pay  obedience  to  any 

mace  capiendo  such  lawful  order  or  decree,  or  when  any  such  person  or  persons  shall  com- 

'^^l^  '^  mit  a  contempt  in  the  face  of  such  court,  or  any  other  contempt  towards 

son  bo  a  peer, 

*«•  (1 )  Otha  "  Licetr  ▼.  "  Suspenn,*"  p.  45.  (2)  Pan  iii,  tit  w.  C  iL 
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«uch  court,  or  the  process  thereof,  it  shall  be  lawful  for  the  judge  or  judges 
«>ut  of  whose  court  the  citatiou  or  process  hath  alreoUy  issued  or  may  htie- 
afler  issue,  or  whose  lawful  orders  or  decrees  have  not  or  shall  not  have 
been  obeyed,  or  before  whom  such  contempt  in  the  face  of  the  court  shall 
be  committed,  or  by  who^e  order  or  authority  such  process  in  respect  of  or 
towards  which  any  such  contempt  iihall  have  been  committed  ha»  been  or 
shall  be  awarded  or  issued,  or  the  successor  or  succexsors  in  office  of  such 
judge  or  judges  respectively,  to  pronounce  such  person  or  persons  contu- 
inacious  and  in  coutenipt,  and  within  ten  days  after  such  person  ur  persons 
shall  have  been  so  pronounced  to  be  contumacious  and  in  contempt  to 
signify  the  same  to  the  lord  chancellor,  lord  keeper  or  lords  commiiuianera 
for  the  custody  of  the  great  seal  of  England  for  the  time  being  respectively, 
whenever  the  person  or  persons  who  shall  have  been  so  pronounced  contu- 
macious and  in  contempt  shall  be  domiciled  or  residing  in  England,  and 
within  the  like  period  of  ten  da3-s  to  signify  the  same  to  the  lord  chancellor, 
lord  keeper  or  lords  commissioners  for  tbe  custody  of  the  great  seal  of 
Ireland  for  the  time  being  respectively,  whenever  the  person  or  persons  who 
shall  have  been  so  pronounced  contumacious  and  in  contempt  shall  be 
domiciled  or  residing  in  Ireland,  in  the  form  annexed  to  an  act  of  par* 
iiament  made  and  passed  in  the  fifty-third  year  of  the  reign  of  his  lute 
Riiyesty  King  George  the  Third,  intituled,  '  An  Act  for  the  better  regula- 
tion of  Ecclesiastical  Courts  in  England,  and  for  the  more  easy  recovery  of 
church  rate^  and  tithes ;'  and  thereupon,  and  in  case  the  person  so  reputed 
to  be  in  contempt  shall  not  be  a  peer,  lord  of  parliament,  or  member  of  the 
House  of  Commons,  a  writ  de  contumace  capiendo  shall  issue  from  his 
Majesty's  said  High  Court  of  Chancery  in  England  or  in  Ireland,  as  the 
case  may  happen,  to  be  directed  to  the  name  persons  to  whom  writs  de 
excommunicato  capiendo  were  by  law  returnable  before  the  passing  of  the 
said  act  of  parliament,  and  the  same  shall  be  returnable  in  like  manner  as 
the  writ  de  excommunicato  capiendo  had  been  theretofore  by  law  return- 
able, and  shall  have  the  same  force  and  effect  as  the  last-mentioned  writ; 
and  all  rules  and  regulations  not  altered  by  the  said  act  of  the  fifty-third 
year  of  his  said  majesty  Geoi^e  the  Third,  and  which  before  the  passing 
Ihe  same  act  applied  to  the  said  writ  de  excommunicato  capiendo,  and  the 
proceedings  following  thereupon,  and  particularly  the  several  provisions 
contained  in  a  certain  act  passed  in  the  fifth  year  of  the  reign  of  Queen 
Elizabeth,  intituled.  '  An  Act  for  the  due  execution  of  the  writ  de  excora- 
mnnicato  capiendo,'  shall  extend  and  be  applied  to  tbe  said  writ  de  contu- 
mace capiendo,  and  the  proceedings  following  thereupon,  as  if  the  same 
Irere  herein  particularly  repeated  and  enacted ;  and  the  proper  officers  of 
the  said  two  several  High  Courts  of  Chancery  in  England  and  Ireland,  as 
the  case  may  happen  to  be,  are  hereby  authorised  and  required  to  issue 
such  writ  de  contumace  capiendo  accordingly;  and  all  sheriffs,  gaolers, 
and  other  officers  in  England  and  in  Ireland,  as  the  case  may  happen  to  be, 
are  hereby  required  and  authorised  to  execute  the  same,  by  taking  and 
detaining  the  body  of  the  peison  or  persons  against  whom  the  said  writ 
shall  be  so  directed  to  be  executed  ;  and  upon  the  due  appeanuice  of  the 
party  or  parties  so  cited  and  not  having  nbeyed  as  aforesaid,  or  the  due 
submission  of  the  party  or  parties  so  having  committed  a  contempt  in  the 
face  of  the  court  or  otherwise,  as  hcreinbi^fure  is  mentioned,  the  judge  or 
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Sects. 

Where  persons 
possessed  of 
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lect to  pay 
money  ordered 
by  the  said 
courts,  the 
judges  may 
pronounce 
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lord  chancellor, 
who  shall 
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land. 


judges  of  such  Ecclesiastical  Court,  whether  in  England  or  in  Ireland,  ai 
the  case  may  be,  shall  pronounce  such  party  or  parties  absolved  from  the 
contumacy  and  contempt  aforesaid,  and  shall  forthwith  make  an  order  npoa 
the  sheriff,  gaoler,  or  other  officer  in  whose  custody  he,  she,  or  thej  shaB 
be,  in  the  form  to  the  said  act  of  the  fifty-third  year  of  the  reign  of  Ui 
said  majesty  George  the  Third  annexed,  for  discharging  such  party  or 
parties  out  of  custody  ;  and  such  sheriff,  gaoler,  and  other  officer  shall,  on 
the  said  order  being  shown  to  him,  so  soon  as  such  party  or  parties  shall 
have  discharged  the  costs  lawfully  incurred  by  reason  of  such  custody  aad 
contempt,  forthwith  discharge  him,  her,  or  them." 

By  sect.  2.,  "  that  in  all  such  cases  as  are  hereinbefore  mentioned,  and 
which  are  or  may  be  cognisable  in  any  or  either  of  the  several  hercia 
before-mentioned  courts,  when  any  person  or  persons,  as  well  such  penoa 
or  persons  as  have  or  shall  hereafter  have  privilege  of  peerage,  or  are  or 
shall  hereafter  be  lords  of  parliament  or  members  of  the  House  of  Com- 
mons, as  others  who  shall  happen  to  be  domiciled  or  residing  either  in 
England  or  in  Ireland,  have  been  or  shall  have  been  ordered  or  required, 
by  the  lawful  order  or  decree,  final  or  interlocutory,  of  any  such  coait 
respectively,  to  pay  any  sum  or  sums  of  money,  and  when  any  such  penoa 
or  persons,  after  having  been  duly  monished,  shall  refuse  or  neglect  to 
comply  with  such  monition,  and  to  pay  the  sum  or  sums  of  money  therem 
ordered  to  be  paid  by  him  or  them,  within  the  time  and  in  the  manner  in 
any  such  order  or  decree  mentioned  or  expressed,  or  a  peer  or  lord  of  par- 
liament or  member  of  the  House  of  Commons  shall  refuse  or  withhold 
obedience,  or  shall  in  any  way  neglect  to  perform  or  shall  not  perform  aay 
decree  or  order,  final  or  interlocutory,  of  such  courts  as  aforesaid,  it  shall 
be  lawful  for  the  judge  or  judges  who  shall  have  made  such  order  or  decree, 
or  his  or  their  successor  or  successors  in  office,  to  pronounce  the  person  or 
persons  so  neglecting  or  refusing  to  comply  with  such  order  or  decree 
contumacious  and  in  contempt,  and  within  ten  days  after  such  person  or 
persons  shall  have  been  so  pronounced  contumacious  and  in  contempt  to 
cause  a  copy  of  such  order  or  decree,  under  the  seal  of  the  court  whereia 
the  same  shall  have  been  made,  or  under  the  hand  or  hands  of  such  judgt 
or  judges,  or  one  of  them,  to  be  exemplified,  and  certified  to  the  lord  chan- 
cellor, lord  keeper  or  lords  commissioners  for  the  custody  of  the  great  seal 
of  England  for  the  time  being  respectively,  whenever  the  person  or  persons 
who  shall  have  been  so  pronounced  contumacious  shall  be  domiciled  or 
residing,  or  shall  be  seised  or  possessed  of  or  entitled  to  any  real  or  personal 
estate,  goods,  chattels,  or  effects,  situate,  lying,  or  being  in  England ;  and 
the  said  lord  chancellor,  lord  keeper  or  lords  commissioners  for  the  custody 
of  the  great  seal  of  England,  shall  forthwith  cause  such  copy  of  such  order 
or  decree,  when  it  shall  be  presented  to  them  respectively,  so  exemplified, 
to  be  enrolled  in  the  rolls  of  the  High  Court  of  Chancery  of  England,  and 
shall  thereupon  cause  process  of  sequestration  to  issue  against  the  real  and 
personal  estate,  goods,  chattels,  and  effects,  in  England,  of  the  party  or 
parties  against  whom  such  order  or  decree  shall  have  been  made,  in  order 
to  enforce  obedience  to  and  performance  of  the  same,  in  the  same  manner 
and  form  and  with  the  like  power  and  effect,  as  if  the  cause  wherein  such 
order  or  decree  shall  have  been  made  had  been  originally  cognisable  by  and 
instituted  in  the  said  Court  of  Chancery  in  England,  and  as  if  all  and  every 
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the  process  of  the  said  Court  of  Chancery  in  England  ordinarily  issuing  in    Excommumi 

causes  there  pending  antecedent  to  process  of  sequestration  had  been  duly     ^ 

issued  and  returned  in  the  last-mentioned  Court ;  and  it  shall  and  may  be   Stat.  2  &  3 

lawful  for  the  said  lord  chancellor,  lord  keeper  or  lords  commissioners  of  G"  •  ^-  «•  ^ 

the  great  seal  in  England,  to  make  such  order  and  orders  in  respect  of  or 

consequent  upon  such  sequestration,  or  in  respect  of  the  real  or  personal 

estate,  goods,  chattels,  or  effects  sequestrated  by  virtue  thereof,  as  he  or 

they  shall  from  time  to  time  think  fit,  or  for  payment  of  all  or  any  of  the 

monies  levied  or  received  by  virtue  thereof  into  the  Bank  of  England,  with 

the  privity  of  the  accountant-general  of  the  said  Court  of  Chancery  in 

England,  to  the  credit  and  for  the  benefit  of  the  party  or  parties  who  shall 

have  obtained  such  order  or  decree,  if  the  same  was  for  payment  of  money, 

or  if  not,  to  the  credit  of  the  High  Court  of  Chancery ;  and  the  governor 

and  company  of  the  Bank  of  England  are  hereby  authorised  and  required 

to  receive  and  hold  all  such  monies,  subject  to  the  orders  of  the  said  Court 

of  Chancery :  provided  always,  that  no  such  monies  shall  be  charged  with 

or  subject  to  poundage  when  the  same  shall  be  paid  out  by  oider  of  the 

said  Court" 

By  sect.  3.,  "  that  in  all  such  causes  as  are  hereinbefore  mentioned,  and  Sect  s. 
which  are  or  may  be  cognisable  in  any  or  either  of  the  several  herein-  ^i^i^^^^ 
before  mentioned  courts,  when  any  person  or  persons,  as  well  such  person  persons  pos- 
er persons  as  have  or  shall  hereafter  have  privilege  of  peerage,  or  are  or  ■«««d  of 
shall  hereafter  be  lords  of  parliament  or  members  of  the  House  of  Com-  jreUmd. 
nions,  as  others,  who  shall  happen  to  be  domiciled  or  residing  either  in 
England  or  in  Ireland,  hath  or  have  or  shall  have  been  ordered  or  required 
by  the  lawful  order  or  decree,  final  or  interlocutory,  of  any  such  court 
respectively,  to  pay  any  sum  or  sums  of  money,  or  to  do  any  other  act  or 
thing,  and  when  any  such  person  or  persons,  after  having  been  duly  per- 
sonally served  with  a  copy  or  copies  of  such  order  or  decree,  shall  refuse 
or  neglect  to  comply  therewith,  or  to  pay  the  sum  or  sums  of  money  therein 
ordered  to  bo  paid  by  him  or  tlieni,  or  to  do  the  act  or  thing  required  by 
soch  order  to  be  done,  within  the  time  and  in  the  manner  in  any  such  order 
or  decree  mentioned  or  expressed,  it  shall  be  lawful  for  the  judge  or  judges 
who  shall  have  made  such  order  or  decree,  or  his  or  their  successor  or  suc- 
cessors in  office,  to  pronounce  the  person  or  persons  so  neglecting  or  re- 
fusing to  comply  with  such  order  or  decree  contumacious  and  in  contempt 
and  within  ten  days  after  such  person  or  persons  shall  have  been  so  pro- 
nounced contumacious  and  in  contempt  to  cause  a  copy  of  such  order  or 
decree,  under  the  seal  of  the  court  wherein  the  same  shall  have  been  made, 
or  under  the  hand  or  hands  of  such  judge  or  judges,  or  one  of  them,  to  be 
exemplified,  and  certified  to  the  lord  chancellor,  lord  keeper  or  lords  com- 
missioners for  the  custody  of  the  great  seal  of  Ireland  for  the  time  being 
respectively,  whenever  the  person  or  persons  who  shall  have  been  so  pro- 
nounced contumacious  and  in  contempt  shall  be  domiciled  or  residing,  or 
shall  be  seised  or  possessed  of  or  entitled  to  any  real  or  personal  estate, 
goods,  chattels,  or  effects,  situate,  lying,  or  being  in  Ireland,  and  within  the 
like  period  of  ten  days  and  after  such  last-mentioned  person  or  persons 
shall  have  l)een  pronounced  contumacious  and  in  contempt  to  cause  a  copy 
of  such  order  or  decree  to  be  exemplified,  and  certified  in  manner  herein- 
before mentioned  to  the  barons  of  his  Majesty's  Court  of  Exchequer  in  that 
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part  of  the  Unilcd  Kingdom  called  Ireland,  whenever  iLc  pcraon  or  ptCMM 
who  shall  have  been  so  pronounced  contumacious  and  in  contenipt  •lull  bt 
domiciletl  or  residing,  or  shall  be  seised  or  possessed  of  or  eutiiletl  to  asj 
real  or  personal  estate,  goods,  chattel^i,  or  effects,  situate,  lying,  or  being  ia 
Ireland  ;  and  the  said  lord  cbanccUor,  lord  keeper  or  lorib  commissioiwn 
for  the  custody  of  the  great  seal  of  Ireland,  shall  forthwith  cniue  mch  copf 
of  such  otdcr  or  decree,  when  it  shall  be  presented  to  them  reapeclirdji  •■ 
exemplified,  to  be  enrolled  in  the  rolls  of  the  High  Court  of  Cbaaccfyii 
Ireland,  and  shall  thereupon  cause  process  of  sequestration  to  i»ue  •gaintt 
the  real  and  personal  estate,  goods,  chattels,  and  effects,  in  IreLuid,  of  tke 
party  or  parties  against  whom  such  order  or  decree  shall  have  bcpn  nudiv 
in  order  to  enforce  obedience  to  and  performance  of  the  same,  in  tic 
same  manner  and  form,  and  with  the  lilie  power  and  effect,  as  if  the  Ois* 
wherein  such  order  ur  decree  shall  have  been  made  had  been  origiaiflf 
cognisable  by  and  instituted  in  the  said  Court  of  Chancery  in  Irvland,  Ml 
as  if  all  and  every  the  process  of  the  uaid  Court  of  Chancery  in  Injwri 
ordinarily  issuing  in  causes  there  pending  antecedent  to  process  of  «<]•(•• 
tration  had  been  duly  issued  and  returned  in  the  last -mentioned  CoT-Tti 
and  it  shall  and  may  be  lawful  for  the  said  lord  chancellor,  lord  keeper  or 
lords  commissioners  of  the  great  seal  in  Ireland,  to  make  such  ottter  of 
orders  in  respect  of  or  consequent  upon  such  sequestration,  or  in  reiprct  of 
the  real  or  personal  estate,  goods,  chattels,  or  effects  sequestered  by  Tittw 
thereof,  as  he  or  they  shall  from  time  to  time  think  fit,  or  fur  payment  af 
all  or  any  of  the  monies  levied  or  received  by  virtue  thereof  into  the  BwL 
of  Ireland,  with  the  privity  of  the  aeeoun  tan  I -general  of  the  said  Court  irf 
Chancery  in  Ireland,  to  the  credit  and  for  Ihe  benefit  of  the  party  or  paitis 
who  shall  have  obtained  such  order  or  decree,  if  the  same  was  for  pajmcBt 
of  money,  or  if  not,  then  to  the  credit  of  the  said  High  Court  of  Chanao;; 
and  the  governor  and  company  of  the  said  Bank  of  Ireland  are  hn«b 
authorised  and  required  to  receive  and  hold  all  such  monies,  subject  to  th> 
orders  of  the  said  Court  of  Chancery  in  Ireland;  provided  alwsya,  llal  b« 
such  monies  shall  be  charged  with  or  subject  to  poundage  for  the  BalMraf 
the  said  Court  of  Chancery  in  Ireland,  or  otherwbe,  when  the  •anus  tfall  ht 
paid  out  by  order  of  the  last-mentioned  Court." 

By  sect.  !■.,  "  that  none  of  the  provisions  of  this  act  shall  extend  to  aay 
order  or  decree,  or  the  refusing  or  neglecting  to  perform  any  order  or 
decree,  which  shall  have  been  made  more  than  six  years  before  the  psn^ 
,  of  this  act." 

By  secL  5.,  "  that  if  any  action  or  suit  shall  be  brought  or  comai«ac«d 
for  any  thing  done  in  pursuance  of  this  act,  every  such  action  or  suit  tfaaD 
be  commenced  within  three  calendar  months  next  after  the  fact  commiOcd, 
and  not  afterwards,  and  shall  be  laid  and  tried  in  the  city  or  county  wberria 
the  cause  of  action  shall  have  arisen,  and  not  elsewhere ;  and  Ifae  defenAot 
or  defendants  in  such  action  or  suit  shall  and  may  plead  the  genenl  bm^ 
and  give  this  act  and  the  special  matter  in  evidence  at  any  trial  to  be  iii 
thereupon,  and  that  the  same  was  done  in  pursuance  or  by  the  ■uthofitj'Bf 
this  act ;  and  if  the  same  shall  appear  to  have  been  so  done,  or  if  any  iMia 
or  suit  shall  be  brought  after  the  time  Umiled  for  bringing  Ike  mbt,  w 
shall  be  laid  in  any  other  eily,  county,  or  place  than  as  aforeaaid,  them  lk» 
judge  shall  find  for  the  dt^fendant  or  defendants;  and  upon  such  Trtdtcl.«v 
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suited,  or  aufTer  a  discontinuance  of  I 
or  defendants  sliall  have  appeared,  ^ 
,ven  against  the  plaintiff  or  plaintifis, 
;  treble  costs,  and  shall  have  such  ■; 
ir  defeudanLs  hatb  or  have  for  costs 


if  the  plaintiff  or  plaintiffs  shall  be  nun 
their  action  or  suit  after  the  defendant 
or  if  upon  ilemuri'er  judgment  shall  be  gi 
the  defendant  or  defendants  shall  havi 
remedy  for  the  same  as  any  defendant  i 
of  suit  in  any  other  case  by  law." 

By  Stat.  3  &  +  Gul.*.  c.+l.  8.28.,  the  judicial  committee  of  the  Privy 
Council  has  and  enjoys  in  all  respects  such  and  the  same  power  of  punish- 
ing contempts  and  of  compelling  appearances,  and  his  Majesty  in  Council 
kas  and  enjoys  in  all  respects  such  and  the  same  powers  of  enforcing 
judgments,  decrees,  and  orders,  as  are  exercised  by  the  High  Court  of 
Chancery  or  the  Court  of  King's  Bench  (and  both  in  personam  and  in 
rem),  or  as  are  given  to  any  court  ecclesiastical  by  stat.  2  &  3  Gul.  *.  c.  93; 
and  alt  such  powers  as  are  given  to  courts  ecclesiastical,  if  of  punishing 
contempts  or  of  eompelling  appearances,  are  to  be  exercised  by  the  said 
judicial  committee,  and  if  of  enforcing  decrees  and  orders  are  to  be  exer- 
cised by  his  Majesty  in  Council,  in  such  and  the  same  manner  as  the 
powers  in  and  by  such  act  of  parliament  given,  and  are  to  be  of  as  much 
force  and  effect  as  if  the  same  had  been  by  this  Act  expressly  given  to  the 
■aid  committee  or  to  his  Majesty  in  Council." 

Sut.  3  &  4  Vict,  C.93.  (An  Act  to  amend  the  act  for  the  better  regu- 
lation of  Ecclesiastical  Courts  in  England),  after  reciting  the  expediency 
of  making  further  regulations  for  the  release  of  persons  committed  to  gaol 
voder  the  writ  decontumace  capiendo:  enacl?,  that  thenceforth  "it  shall  be 
lawful  for  the  judicial  committee  of  her  Majesty's  most  honourable  Privy 
Council,  or  the  judge  of  any  ecclesiastical  court,  if  it  shall  seem  meet  to  the 
Mid  judicial  committee  or  judge,  to  make  an  order  upon  the  gaoler,  fherifT, 
or  other  officer  in  whose  custody  any  parly  b  or  may  be  hereafter,  under 
my  writ  de  coutumace  capiendo  already  issued  or  hereafter  to  be  issued,  in 
consequence  of  any  proceedings  before  the  said  judicial  committee  or  the 
judge  of  the  said  ecclesiastical  court,  for  discharging  such  party  out  of 
custody  ;  and  such  sheriff,  gaoler,  or  other  officer  shall  un  receipt  of  the 
•aid  order  forthwith  discharge  such  party :  provided  always,  that  no  such 
order  shall  be  made  by  the  said  judicial  committee  or  judge  without  tlie 
consent  of  the  other  party  or  parties  to  the  suit ;  provided  always,  that  in 
cases  of  subtraction  of  church  rates  for  an  amount  not  exceeding  five  pound* 
vhere  the  party  iu  contempt  has  suffered  imprisonment  for  six  months  and 
Vpwanls,  the  consent  of  the  other  parties  to  the  suit  shall  not  be  necessary 
to  enable  the  judge  to  discharge  such  party,  so  soon  as  the  costs  lawfully 
incurred  by  reason  of  the  custody  and  eont«mpt  of  such  party  shall  have 
been  discharged,  and  the  sum  for  which  he  may  have  been  cited  into  the 
•eclesiostical  court  shall  have  been  paid  into  the  registry  of  the  said  court, 
tliere  to  abide  the  result  of  the  suit ;  and  the  party  so  discharged  shall  be 
released  from  all  further  observance  of  justice  in  the  said  suit  i  and  enacts,  ! 
Ibat  any  such  order  may  be  in  the  following  form : —  ' 

«  To  the  sheriff  [gaoler,  or  keeper,  as  the  case  may  be^  of ,  In  the 

county  of . 

"  Forasmuch  as  good  cause  hath  been  shown  to  us  [or  tne]  [^iere  interl 
the  description   of  the  judicial  committee   or  judgt,  as  the  rasr   may  Ae], 


SIaU  3  &  4.  J 
Vict  c  9! 
Sect.  I. 

IVivj  eaunsil 
may  orilrr  dis- 
diarfn!  of  per- 
(oni  in  cuKlodj 
under  writ  d* 


capiendo. 
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ExcomcuKi-      wherefore  A.  B.,  of  — — ,  now  in  your  custody^  as  it  is  said,  under  a  writ 

cATiow. ^g  contumace  capiendo,  issued  out  of  [^here  insert  the  defcripHon  cf  the 

court  out  of  which  the  writ  is$uecr\^  in  a  suit  in  which  \kert  insert  the 
description  of  the  parties  to  the  suif]  should  be  discharged  from  custody 
under  the  said  writ;  we  [or  I],  therefore,  with  the  consent  of  the  laid 
[_here  insert  the  description  of  the  parties  consenting']*  command  too,  ob 
behalf  of  our  sovereign  lady  the  Queen,  that  if  the  said  A.  B.  do  remain  in 
your  custody  for  the  said  cause  and  no  other,  you  forbear  to  detain  him 
[or  her]  any  longer,  but  that  you  deliver  him  [^or  her]  thence,  and  saffer 
him  [^or  her]  to  go  at  large,  for  which  this  shall  be  your  sufficient  warrut 

"  Given  under  the  seal  of ,  at  ,  the day  of »  in  tiie 

year  of  our  Lord . 

«  A  B  T  ^^g'"*™*^  ^ 

'  I  Deputy  Regiftnr." 

[^or  as  the  case  may  he] . 


MARRIAGE. 

« 

Page  723.  after  line  13.  insert 

Reg,  T.  Chad-  ^^  ^^^  session  of  oyer  and  terminer  and  gaol  delivery  held  at  Liverpool, 
•n'cA,  marriage  on  the  6th  of  December,  1846,  before  Mr.  Baron  Rolfe  and  Mr.  Justice 
^f * h  **If '**!^  Wightman,  one  Chadwick  was  tried  on  an  indictment  which  charged  him 
wife  held  to  be  with  the  crime  of  bigamy,  in  marrying  Eliza  Bostock,  his  former  wife.  Ana 
illegal.  Fisher,  being  still  alive:  and  the  jury  having  found  specially  that  the  pri- 

soner, on  the  27th  of  June,  1825,  married  Hannah  Fisher;  that,  after  her 
death,  he,  on  the  14-th  of  September,  1845,  married  Ann  Fisher,  a  sister  of 
his  deceased  wife  ;  and  that,  on  the  23d  of  March,  1846,  he  married  Elia 
Bostock,  Ann  Fisher  being  still  alive;  but  that  whether  or  not  he  vas 
guilty  of  the  said  crime  of  bigamy  they  were  altogether  ignorant,  and 
prayed  the  advice  of  the  Court  thereon :  —  Mr.  Justice  Wightman  directed 
an  acquittal,  on  the  ground  that  the  prisoner's  marriage  with  Ann  Fiiher 
was  void  by  stat  5  &  6  Gul.  4.  c.  54. 

Subsequently,  the  record  was  removed  into  the  Court  of  Queen's  Bendu 

by  writ  of  error ;  and  the  case  came  on  to  be  argued  before   the  Court  ta 

bancOj  in   Michaelmas  term,  1847,  when  the  marriage  of  the  defendant 

in  error,  with  the  sister  of  his  deceased  wife,  was  declared  to   be  null  and 

void. 

Judgment  of  Lord  Denman,  —  "In  this  case  the  Queen  is  the  plaintiff  in  error  on  i 

Lord  Denman    ^^.j^  of  error  brought  against  a  judgment  pronounced  at  Liverpool  upoo  i 

wuk  {in  error),    special  vcrdict,  which  found  and  treated  a  certain   marriage  as  void,  when 

it  was  contended  that  that  marriage  was  binding.  The  only  question  is, 
whether  that  marriage  is  void  by  the  law  of  England:  if  it  is,  the  judgment 
must  stand  ;  if  it  is  not,  the  plaintiff  in  error  is  entitled  to  our  judgment 
This  depends  entirely  upon  the  statute  of  the  5  hQ  Gul.  4.  c  54^  the  fint 
section  of  which  recites  '  that  marriages  between  persons  within  the  prohi- 
bited degrees  are  voidable  only  by  sentence  of  the  Ecclesiastical  CooTt 
pronounced  during  the  lifetime  of  both  the  parties  thereto;'  and  proceed* 
to  say  that  those  marriages  already  contracted  shall  be  held  good.  And 
the  second  section  enacts^  '  that  all  marriages  which  shall  hereafter  be  c^ 
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brated  between  persons  within  the  prohibited  degrees  of  consanguinity  or  Maehaci. 
affinity  shall  be  absolutely  null  and  void  to  all  intents  and  purposes  what-  judgment  o 
soever.'      I  do  not  advert  to  the  circumstances  under  which  that  statute  Lord  Denm 
was  pawed,  or  which  brought  it  about.     I  certainly  happen  to  know  much  ^-^jT^  i,^ 
more  upon  that  subject  than  commonly  falls  to  the  lot  of  any  of  us  with 
regard  to  acts  of  Parliament,  because  at  that  time  the  Great  Seal  was  not 
in  the  hands  of  the  Chancellor,  and  I  presided  in  the  House  of  Lords. 
But  I  do  not  advert  in  any  degree  to  the  facts  which  were  then  in  con- 
templation.    I  look  only  to  the  words  of  the  first  and  second  clauses  taken 
together,  and  I  proceed  to  inquire  what  are  within  the  words  of  the  second 
clause,  '  marriages  celebrated  between   persons  within  the  prohibited  de- 
grees of  consanguinity  or  affinity.'     Now  it  appears  to  me,  —  indeed,  it  is 
universally   admitted,  that  that  depends  entirely  upon   the  meaning  and 
effect  of  the  statute  of  the  32  Hen.  8.  c.  38.,  which  was  passed  during  the 
reign  of  a  monarch  who  certainly  dealt  very  lightly  with  his  own  contracts, 
and  with  the  principles  of  justice  and  humanity.     In  the  twenty-fifth  year 
of  his  reign  he  had  contracted  a  marriage,  or  intended  to  do  so  (I  forgej 
which   state  of  things  existed  at  that  moment),  with  Anne  Boleyn,  and 
persuaded    his   parliament  to  pass   an  act  concerning  the  king's  succes- 
sion, which  annulled    the  marriage  which  he  had    previously  contracted 
with   Queen   Catherine   of  Arragon.      That   marriage   was   annulled  by 
tlie  parliament,  and  in  the  course  of  that  act,  not  at  all  with  a  view  to  that 
particular  marriage,  but  for  the  sake  of  preventing  the  great  mischiefs 
arising  from  uncertainty  in  marriage  for  the  future,  the  parliament  most 
wisely  introduced  a  general  enactment  of  a  most  beneficial  character.     It 
recites,  'that  many  inconveniences  had  fallen,  as  well  within  this  realm  as 
others,  by  reason  of  marrying  within  the  degrees  of  marriage  prohibited 
hj^  God's  law ;'    and  then  it  proceeds  to  state  what,  under  that  act  of  par- 
liament, shall  be  considered  as  marriages  prohibited  by  God's  law,  and  so 
not  valid  marriages.     In  the  enumeration  which  is  there  given,  a  marriage 
contracted  with  the  sister  of  a  former  wife  is  included.     If  that  act  of  par- 
liament is  ,in  force,  it  decides  the  present  case.     It  was,  however,  repealed 
by  an  act  of  the  28th  of  the  same  king,  in  which  it  pleased  that  monarch  to 
set  aside  his  marriage  with  Anne  Boleyn,  to  declare  it,  for  a  strange  reason, 
altogether  void  ab  initiot  and  to  prescribe  what  should  be  the  course  of 
succession  to  the  crown,  limiting  it  first  to  his  own  issue  by  Lady  Jane 
Seymour,  and  at  the  last  giving  himself  the  power  of  disposing  of  the  crown 
by  will.     But  in  that  statute  the  same  list  of  prohibited  marriages  is  in- 
cluded.    I  do  not  dwell  upon  the  distinction  between  the  words  'degrees' 
and    '  marriages,'   but  I   look  at  it  according  to  the  clear  intent  of  the 
legislature;   and  there   again   that   most   wholesome   and    beneficial  pro- 
vision is  repeated,  tliat  marriages  witliin  those  degrees  shall  be  considered 
to  be  prohibited  by  God*s  law,  and  shall  be  void  by  act  of  parliament. 
Now  the  first  of  these  acts  was  repealed  for  the  sake  of  annulling  the 
marriage  with  Catherine  of  Arragon,  of  putting  the  Princess  Mary  out  of 
the  succession  to  the  Crown,  and  of  limiting  the  crown  upon  the  issue  of 
Anne  Boleyn;  and  the  second  act  was  passed  for  the  purpose  of  repealing 
that  provision,  and  limiting  the  crown  in  a  new  line.  Then,  afterwards,  in 
the  S2nd  year  of  the  reign  of  Henry  VIII.  the  act  passed  to  which  wc  have 
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Makeiagk.        been  particularly  referred.  The  second  of  these  acts,  however,  is  rrpeiled 

Judsment  of  *"  *^®  ^^^  ^^^^  ®^  Queen  Mary's  reign,  and  in  reference  to  that  it  is,  I 
Lord  Denman  think,  very  important  to  remark  that  if  the  intention  had  been  to  deny  the 
"'.'??' ^*_??f^  declaration  as  to  prohibited  degrees  in  those  former  acts  of  parliament  —  if 

it  had  been  intended  to  say  such  marriages  already  prohibited  are  and  shall 
be  lawful,  very  simple  words  would  not  only  have  served  that  end,  but  woold 
at  once  have  established  the  validity  of  the  marriage  of  King  Henry  with 
Queen  Catherine^  and  would  have  established  the  legitimacy  of  Mary  aad 
her  right  to  the  crown.     Nothing  of  that  kind  was  done  ;  but  though  the 
latter  act  was  repealed,  and  their  marriage  was  declared  good,  it  was  de^ 
clared  good  upon  a  great  variety  of  grounds  ;  and  among  all  the  argumcati 
that  can  be  urged  in  favour  of  a  marriage  de  facto  afterwards  made  good 
by  act  of  parliament,  I  may  refer  to  the  recital  of  the  great  wisdom  of  those 
under  whose  sanction  the  marriage  was  contracted,  the  length  of  years  that 
Queen  Catherine  had  lived  with  King  Henry  as  his  wife,  the  offspring  which 
she  had  conceived  by  him,  and  also  the   bribery  and  corruption  under 
which  the  opinions  of  foreign  universities,  and  possibly  of  the  univenitiei 
of  England,  which  long  resisted  the  change,  are  alleged  to  have  been  ob- 
tained.    The  object,  therefore,   of  that  act  was  to  declare  the  suooetBiou 
to  the  crown,  to  take  care  that  Mary's  title  should  be  good  and  undoobttd, 
and  not   at  all  to  affect  that  general  law  laying  down   the  rule  for  the 
marriages  of  all  the  king's   subjects,   which  it  was  the  intention  of  the 
25  Flen.  8.  and  of  the  28  Hen.  8.  to  establish  as  the  rule   of  life  for  the 
future,  taking  upon  themselves  to  declare  what  marriages  were  prohibiled 
by  the  Levitical  law,  and,  in  my  opinion,  using  that  as  a  synonymous  a- 
pression  to  being  '  prohibited  by  the  law  of  God.'     One  of  the  facts  upoa 
which  the  validity  of  the  marriage  of  Queen  Catherine  with  Henry  Vin. 
depended,  might  be  the  non-consummation  of  her  marriage  with  the  dder 
brother  of  Henry  VHI.     And  here  I  may  obser\'e,  by  the  way,  that  if  die 
appeal  had  been  directed  to  holy  writ,  that  marriage  would,  undoubtcdlv, 
have  been  a  good  one ;  because  it  is  a  case  of  a  second  brother  succeed- 
ing to  the  wife  of  the  elder  brother,  he  having  died  without  offspring:  bat 
that  was  not  supposed,  and  the  question  whether  that  marriage  was  con- 
summated, was  made  a  very  important  one  in  the  consideration  of  the  whole 
matter.     It  is  perfectly  well  known  that  Queen  Catherine  when  thev  ap* 
peared  before  Campejus,  appealed  directly  to  the  king's  personal  knowledge, 
that  she  had  come  a  virgin  to  his  embraces.     She  tendered  her  oath  to 
the  same  effect,  and  Queen  Mary    must  have  felt  that  the  honour  of  her 
mother  was  more  directly  concerned  in  that  point  than  in  any  other;  that 
was  probably  the  leading  motive  in  the  mind  of  Queen  Mary  with  rei^ect 
to  the  declaration  of  the  succession  to  the  Crown,  and  the  validitr  of  that 
mnrriago.     It  was  remarkably  discussed  in  various  ways,  and  it  is  also  a 
well-recorded  fact,  that  when  the  king  set  it  aside  a  convocation,  which  ncc 
twenty -seven  years  after  the  time  of  the  contracting  of  that  marriage,  actnaliy 
came  to  the  decision,  in  point  of  fact,  that  there  was  a  consummation  of  thit 
marriage  with  this  youth  of  fifteen,  as  if  they  had  come  to  the  knowledge  of  it 
by  the  trial  of  an  issue  by  a  jury.     These  things  appear  to  me  tobeof  sooK 
importance,  as  showing  the  object  for  which  these  acts  passed,  perfecdy  is* 
depeiiclcnt  of  that  general  law  to  which  I  have  referred,  32  Hen.  8.;  this  pro- 
vision, as  I  have  stated,  I  consider  to  be  one  passed  for  a  general  and  a  iiioic 
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beneficial  purpose.     In  truth,  that  was  a  law  merely  for  carrying  on  the   AIakkiagk. 

Reformation:  but  after  denying  the  assumed  power  of  the  pope  in  a  great      

number  of  instances,  it  applies  tiie  new  reformation  to  marriages.  These  i^rdIX»nm 
fonuerly  had  been  declared  invalid  by  the  pope,  in  respect  of  pre-contracts,  in  l^^.  v.  Ch 
and  the  act  denies  him  all  power  to  interfere  with  tliose  pre-contracts ;  '^**^^  ^•*  ^'^ 
then  reciting  the  great  inconveniences  and  scandal  which  had  arisen  from 
such  proceedings  on  the  ))art  of  the  pope,  it  lays  down  this  liberal  and 
well-considered  rule  on  the  subject  'that  from  and  after'  such  a  day 
*  every  such  marriage  as  within  this  church  of  England  shall  be  con- 
tracted between  lawful  persons  (as  by  this  act  we  declare  all  persons 
to  be  lawful  that  be  not  prohibited  by  God*s  law  to  marry),  shall  be 
deemed  and  taken  to  be  lawful,  and  tiiat  no  reservation  or  prohibition, 
God*s  law  except,  shall  trouble  or  impeach  any  marriage  without  the  Lcvi- 
tical  degrees.'  That  is  the  evil  to  be  avoided,  that  the  pope  should, 
by  inquiring  into  private  circumstances  of  pre-contracts  between  such 
parties,  set  aside  a  marriage  publicly  hail  and  solemnised,  followed  with 
(iflTspring,  and  sanctioned  and  strengthened  by  a  cohabitation  perhaps 
of  twenty  years.  It  was  not  at  all  important,  when  that  act  passed,  to  con- 
sider what  marriages  should  be  declared  good,  or  what  should  be  the 
rule,  if  there  was  any  rule  existing  at  that  time.  In  my  opinion  that  rule 
bad  been  distincdy  laid  down  by  the  two  former  statutes.  The  second  re- 
pealing the  first,  and  the  act  of  Queen  Mary  repealing  the  second,  are 
noty  in  my  opinion,  directed  to  that  object  at  all ;  and  I  think  that  the 
prohibition  declared  by  those  acts  to  be  the  prohibition  of  God's  law 
id  left  wholly  untouched  by  this  ))artiealar  act  with  regard  to  pre-con- 
tracts. Now  I  found  that  opinion  not  only  upon  the  nature  of  those 
acts  of  parliament,  but  also  very  much  upon  the  object  with  which,  as 
the  learned  counsel  in  his  long  and  eloquent  speech  said,  this  act  was 
passed.  The  object  is  certainty.  We  are  told  that  certainty  is  to  be  ob- 
tained by  referring  the  question  of  marriage  to  the  opinion  of  judges  upon 
that  which  is  contained  in  holy  writ.  What  judges?  Nobody  doubts  but 
that  the  only  judges  upon  (|uestions  of  marriage  in  those  times  were  eccle- 
siastical judges,  of  whom  so  much  jealousy  was  justly  entertained,  and  who 
had  upon  so  many  occasions  acted  a  capricious  and  most  oppressive  part 
with  regard  to  the  community  for  their  own  lucre,  as  is  adverted  to  in  these 
acts  of  parliament ;  and  yet,  to  secure  c(Ttainty,  and  to  prevent  the  incon- 
veniences and  the  miseries  that  arise  from  the  uncertain  state  of  the  law  of 
marriage^  we  are  told  that  the  wise  and  public-spirited  men  who  lived  in 
the  time  of  Henry,  and  who  took  the  opportunity  of  promoting  the  public 
weal  at  the  time  he  was  consulting  his  own  selfish  gratifications,  referred  it  to 
those  spiritual  courts  to  say  in  each  particular  case  what  was  the  law  of  God, 
and  that  by  direct  reference  to  the  Scriptures.  What  Scriptums?  If  I  am  to 
be  the  judge,  to  pass  a  judgment  upon  what  the  Scriptures  mean,  am  I  to 
be  told  that  I  am  bound  by  any  particular  translation  of  them  ?  If  the  law 
of  God  was  delivered  in  the  Hebrew  language,  am  I  to  be  bound  by  any 
translator  who  tells  me  that  the  Hebrew  language  means  so  and  so?  It  is 
impossible ;  that  is  one  of  the  stumbling-blocks  at  the  very  threshold  of 
such  an  inquiry ;  and  we  have  had  a  specimen  upon  the  present  occasion. 
I  believe  six  whole  davs  have  been  consumed  in  the  discussion  of  this  sub- 
jcct,  in  which,  I  think,  no  less  than  six  difi'crcnt  intcrprctutions  have  been 
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Maeuaoc  put  upon  the  text  of  Scripture  as  it  presents  itself  to  us  in  the  Old  Testa^ 
Judgment  oF"  ment  If  it  were  desired  to  launch  important  interests  upon  a  sea  of 
Lord  Dennum  -doubt  and  controversy  and  eternal  litigation^  it  would  be  most  effectually 
widUUm^  ^®°®  ^y  calling  upon  the  Spiritual  Courts  in  the  first  place  to  adjudge 

what  in  their  opinion  the  law  of  God  ordained,  and  then  referring  it,  in 
a  case  of  prohibition,   to   the  Common  Law  Courts  to  make  inquirj 
upon  this  subject     Are  we  to  enter  into  the  question  of  what  the  par* 
ticular  opinion  of  the  Scribes  and  Pharisees  upon  such  a  subject  was? 
Arc  wc  to  talk  about  the  Caraites  and  Talmudists  as  if  we  undeivtood 
their  controversy  ?     Are  we  to  know  under  what  circumstances  the  Jewish 
lawyers  and  judges  dealt  with  those  cases,  and  to  form  ourselves  into  a 
Court  of  Error  from  any  judgment  that  may  have  there  been  passed? 
Or  can  we  tell,  as  has  been  repeatedly  urged  upon  us,  that  for  so  many 
years  the  practice  of  the  Jews  was  to  hold  such  marriages  lawful  ?  Whether 
it  is  so  or  not,  I  really  do  not  know.     If  I  am  to  inquire,  I  must  inquire 
into  all  the  circumstances.     I  must  inquire  who  are  the  most  approved  in- 
terpreters of  the  law,  and  the  most  to  be  respected ;  into  the  particulars  of 
that  council  of  EUberis  and  of  all  other  councib  which,  since  the  prevalenee 
of  Christianity,  have  touched  upon  this  subject,  and  all  the  different  opi- 
nions which  these  may  have  professed.     As  a  matter  of  curious  learning  it 
may  be  a  very  proper  employment  for  the  leisure  of  idle  men  ;  but  to  nuke 
those  the  guide,  in  point  of  law,  of  the  decisions  of  the  courts  of  justioe 
on  the  social  and  domestic  relations,  is  to  do  exactly  that  which  this  act  of 
parliament  meant  to  prevent  when  it  took  upon  itself  to  declare  what  were 
the  prohibitions  of  the  law  of  God.     Whether  it  decided  rightly  or  not,  in 
a  theological,  or  a  moral,  or  a  critical  point  of  view,  I  cannot  pretend  to 
say.     It  has  been  declared  by  the  legislature,  and  that  declaration  b  bind- 
ing upon  all  courts,  that  wc  are  to  look  to  that  declaration  of  what  the 
prohibited  degrees  are,  in  order  to  pronounce  what  the  rule  of  law  is  to 
which  th(;  stat.  of  Wm.  4-.  refers.     Now,  I  have  entered  into  this  view  of 
the  subject,  because  we  were  particularly  desired,  and  very  properly  I  think, 
not  to  fetter  ourselves  at  all  in  the  first  instance  by  the  opinions  thai 
may   have  prevailed    afterwards   upon  the  supposed  authority  either  of 
decisions  or  of  the  general  persuasion  of  mankind ;  and  therefore  I  have 
found  it  my  duty  to  look  at  the  acts  of  parliament  alone :  and  upon  those 
acb«  of  parliament,  looking  to  their  language  and  to  their  object,  and  to  the 
only  mode  in  which  that  object  can  be  carried  into  effect,  I  come  to  an 
un(loul)ting  opinion  that  the  prohibited  degrees  are  authoritatively  laid  down 
in  these  two  statutes,  and  that  the  marriage  is  therefore  made  void  by  the 
second  section  of  the  act  of  Wm.  4.,  referring  to  the  then  state  of  the  law. 
It  would,  however,  be  highly  improper  to  pass  over  the  question  of  judicial 
authority,  which  I  have  for  the  present  kept  entirely  distinct,  but  whidi 
cannot  be  laid  aside ;  and  upon  the  authority  to   be  found  on  this  sub- 
ject, there  is  such  a  fulness  and  uniformity  of  decision  as  to  remove  in  a 
remarkable  degree  all  doubt  from  this  case.     The  first  document  to  whidi 
I  shall  refer  upon  this  subject  is  the  canon  of  1603 ;   not  that  I  attribute 
any  more  legal  force  to  these  canons  than  Lord  Hardwicke,   and  Lonl 
Holt,  and  other  great  judges  have  done,  but  they  are  important,  as  shov- 
ing the  state  of  opinion  upon  the  subject,   that  opinion  which  prevailed  in 
fact,  because  it  ruled   the  courts  which  had  to  decide  upon  causes  ma- 
trimonial.   The  cauou  o?  1003  is    in  these  terms:  — *  No  person  shall 
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shall  marry  within  the  degrees  prohibited  by  the  laws  of  God,  and  ex-  MAiftiAGi. 
pressed  in  a  table  set  forth  by  authority  in  the  year  of  our  Lord  God  1563,  Judgment  of 
and  all  marriages  so  made  and  contracted  shall  be  adjudged  incestuous  and*  Lord  Denmia 
anlawfiil,  and  consequently  shall  be  dissolved  as  void  from  the  beginning,  ^ickiin^r^ 
and  the  parties  bo  marrying  shall,  by  course  of  law,  be  separated ;  and  the 
aforesaid  table  shall  be  in  every  church  publicly  set  up  and  fixed  at  the 
charge  of  the  parish.'  In  1663,  therefore,  about  twenty  years  after  the  pas- 
ting of  32  H.  8.,  this  law  was  promulgated  in  a  most  remarkable  manner, 
and  brought  to  the  knowledge  of  every  individual  who  could  read.  And 
then,  in  1603,  this  was  declared  law,  having  been,  in  1563,  so  considered 
and  so  proclaimed.  Now  with  regard  to  the  earlier  cases,  Mann's  ease 
and  Parson's  casCy  upon  which  much  observation  has  been  made,  they  are 
claimed  as  rather  in  favour  of  the  plaintiff  in  error  as  if  they  went  to 
show  that  the  Court  would  proceed  to  inquire  what  was  the  law  of  God 
without  reference  to  the  act  of  parliament.  I  confess  that  they  seem 
to  me  to  leave  that  point  very  much  as  they  find  it,  because  when  they 
use  the  expression  '  the  law  of  God '  I  attribute  the  same  meaning  to 
those  words  as  I  attribute  to  them  when  found  in  the  act  of  parliament, 
and  I  think  that  they  inquired  what  was  within  the  prohibited  degrees; 
with  reference  to  that  act  of  parliament,  and  not  by  proceeding  to  ex- 
amine the  Scripture,  or  all  the  various  historical  matters  that  might  throw 
light  upon  the  Scripture.  But  it  was  supposed  that  Lord  Coke  must 
have  felt  great  doubt  upon  this  subject  in  the  First  Institute  (1) — not 
from  anything  there  expressed  by  him,  but  because  that  passage  was  omitted 
from  some  eilitions  of  his  work,  omitted  probably  because  King  James  and 
his  council  took  exception  to  it  (2)  But  nothing  can  be  more  immaterial 
we  cannot  explain  the  history  of  things  of  that  kind — we  do  not  know  how 
it  happened  —  we  do  not  know  what  absurd  opinions  such  a  king  might  have 
formed,  or  for  what  reasons  that  passage  might  have  been  expunged ;  but 
this  we  know,  that  Lord  Coke  in  that  very  passage  states  the  Act  of  Parlia- 
ment in  the  sense  in  which  I  understand  it,  and  in  the  most  valuable  of  all  his 
works,  which  is  the  Second  Institute  (3),  writes  a  commentary  upon  the 
statute  of  32  Hen.  8.,  and  he  never  insinuates  that  the  repeal  of  those  for- 
mer particular  statutes  with  reference  to  the  succession  to  the  Crown  repealed 
the  table  of  prohibited  degrees.  On  the  contrary  he  states  what  the  pro- 
hibited degrees  are  in  the  very  words  of  those  acts  of  parliament ;  and  now 
we  are  gravely  told  to  believe  that  Lord  Coke  really  thought  that  there  was 
no  rule  and  no  law  defining  the  subject  of  an  obligatory  nature,  but  that  every 
man  was  to  go  to  the  Scripture,  and  to  form  his  own  opinion  upon  what  he 
found  in  Leviticus,  or  in  the  Gospel,  or  in  any  part  of  the  Testament,  bearing, 
however  obliquely,  upon  this  matter,  instead  of  being  bound  by  a  plain 
and  dear  act  of  parliament,  which  in  its  very  terms  Lord  Coke  him- 
self recites  as  enumerating  the  whole  list  of  prohibited  marriages.  So 
much  for  the  early  authorities.  Now  I  must  admit  that  the  treatment  of 
the  case  of  Hill  v.  Good  does  give  some  foundation  for  the  argument  urged 
on  behalf  of  the  plaintiff  in  error.  The  result  of  it,  however,  was,  that  a 
consultation  was  granted.  And  in  that  case  of  a  marriage  with  a  wife  s 
sister,  it  was  held  that  it  was  a  marriage  clearly  bad,  and  that  it  was  there- 

(1)  235,  a.  (2)  Htrg.  &  Bull  Note,.  149.  (5)  P.  683. 
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MAEftiAGi.  fore  not  a  subject  for  prohibition  of  the  Spiritoal  Court.  Lord  Chief 
JudirmeDt  of  Justice  Vaughan  said  that  the  Spiritual  Court  must  go  on  with  the  in- 
Lord  Denman  .quiry,  because  it  belonged  to  them.  That  was  a  case  of  prohibitioo,  and 
10^.  ▼.  Chad^  everybody  who  has  ever  had  occasion  to  consult  our  old  law  books  respect- 
ing prohibition,  must  be  well  aware  that  there  is  no  head  of  the  law  sobfect 
to  so  much  doubt  and  ambiguity.  When  it  is  said  that  the  Spiritsal 
Court  is  not  to  deal  with  such  and  such  cases,  that  Court  in  some  scwe 
may  be  said  to  have  the  power  of  judging  whether  it  can  deal  with  thca 
or  not,  and  therefore  must  have  the  power  to  enter  upon  the  inquiry;  sad 
this  court  will  presume  that  they  will  act  according  to  law,  and  will  aol 
interfere  to  prevent  their  acting  when  the  law  intrusts  them  with  tfasC 
jurisdiction.  On  the  other  hand  it  may  be  said,  that  those  particalir 
cases  will  be  shown  not  to  be  within  the  jurisdiction  of  the  Spiiitaal 
Courts,  and  therefore  the  Common  Law  Courts  mav  interfere  ia  sa 
earlier  stage  to  prevent  those  Spiritual  Courts  from  dealing  at  ail  with 
that  which,  in  the  opinion  of  the  temporal  Court  these  Spiritual  eouti 
courts  have  no  power  to  deal  with.'  Those  are  the  opposite  views,  and  they 
have  prevailed  upon  different  occasions, — sometimes  the  one  and  sone* 
times  the  other  ;  and  I  agree  that,  whether  a  prohibition  or  a  oonsaltstioa 
was  the  result  of  the  argument  in  a  particular  case,  throws  werj  litdc 
light  upon  the  actual  question.  However,  we  have  the  opinion  of  Chief 
Justice  Vaughan,  and  of  the  Court  of  Common  Pleas,  at  full  length,  tktf 
the  state  of  a  wife's  sister  was  such  as  to  make  a  marriage  voidable  bj  a 
Court  Christian,  on  a  proper  application  to  it.  Therefore  the  decisioB  of 
that  case  is  entirely  in  conformity  with  the  view  that  I  take  of  the  law  ;  bat 
when  we  come  to  the  reasons,  it  is  certainly  a  most  dangerous  thing  to  speak 
of  a  judgment  wliich  runs  through  twenty  folio  pages,  and  to  enter  iotot 
discussion  of  all  these  reasons.  I  suppose  that  Lord  Chief  Justice  Vaoghia 
thought  that  he  could  put  an  end  to  all  doubts  by  entering  into  a  veiT 
long  discussion  of  the  matter.  That  was  a  course  much  more  likely 
to  raise  doubts  than  to  put  an  end  to  them.  But,  however,  he  docs  go 
directly  to  the  chapter  of  Leviticus,  and  he  forms  his  opinion  upon  thst 
chapter,  and  also  upon  other  circumstances,  and  an  opinion  which  is  cletrij 
open  to  many  of  the  observations  made  by  the  learned  counsel  for  the 
plaintiff  in  error,  in  commenting  upon  his  judgment.  It  cannot  be  de- 
fended in  all  its  parts.  I  only  know  that  a  consultation  went,  and  tbatii 
the  important  mnttor  to  know  upon  this  occasion.  In  the  case  of  Ilmr- 
rison  v.  Uurwell,  the  Court  granted  a  prohibition,  because  there  they 
thought  the  marriage  was  clearly  without  the  Levitical  degrees.  It  wv 
not  a  wife's  sister  whom  the  party  married,  but  a  wife's  sister's  daughteii 
The  Court  said,  the  objection  does  not  reach  so  remote  a  relation,  aod 
therefore  we  shall  issue  a  prohibition ;  and  from  that  time  to  the  pre»Bt 
moment,  it  is  admitted  that  all  opinion  and  authority  have  gone  along  «itk 
the  case  of  ///'//  v.  Goody  in  which  the  Lord  Chief  Justice  Vaughao  cane 
to  that  decision.  It  is  said  that  we  ought  to  set  that  decision  aside,  be- 
cause we  find  that  it  is  founded  upon  some  bad  reasons.  I  cannot  at  i3 
agree  with  that.  In  so  very  long  and  so  very  learned  a  judgment,  dealing 
with  so  many  subjects,  which  are  not  at  all  before  the  Court,  entering  iatd 
the  whole  question  of  marriage  among  the  Hebrews,  and  quoting  tbe 
work  of  iSelden,  it  is  likely  that  mistakes  would  be  made,  which  may  aov 
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be  easily  explained ;  and  it  would  have  been,  in  ray  opinion,  much  better  MABmuot* 


that  Chief  Justice  Vaughan  should  simply  have  said,  as  he  might  with  truth,  judgmont  of 
•  Here  are  acts  of  parliament  which  have  proclaimed  what  the  law  of  mar-  Lord  Denmio 
riage  is,  and   which  have  been  acted  upon   ever  since ;    we  think  them  ^.^  Umtrror) 
clear,  we  find  them  so  acted  upon,  and  by  them  we  will  abide.'  I  think  there 
are  two  or  three  passages,  in  which  he  refers  to  the  act  of  parliament  as 
haTing  decided  the  question  itself,  and  if  they  had  stood  alone  they  would 
have  made  the  judgment  what  I  have  now  stated.     But  it  is  the  unne- 
cessary discussion  at  immense  length  of  this  question  which  has  led  to  obser- 
vations, upon  the  unsatisfactory  nature  of  some  of  the  arguments  adduced 
by  Lord  Chief  Justice  Vaughan.     However,  from  that  time  to  the  pre- 
•entt  It  is  admitted  that  this  opinion  has  prevailed,  —  not  an  opinion,  as 
I  think,  founded  in  error;  in  which  case,  if  I  saw  it  clearly,  I  should  feel 
myself  bound  to  disregard  the  authority,  to  inquire  into  the  result,  and  if  I 
find  it  is  absolutely  a  mistake,  then  I  think  the  Court  would  be   bound  to 
say,  as  has  been  done  in  other  cases,  the  foundation  falls,  and  the  super- 
structure must  fall  also.    But  this  is  an  opinion  founded  upon  an  act  of 
parliament,  and  consistent  with  that  act  of  parliament,  and  what  that  act 
of  parliament  requires.  Now,  if  that  be  so,  what  is  it  that  the  last  act  of  par- 
liament contemplated  ?     Were  the  legislature  of  that  day  (twelve  years  ago) 
perfectly  ignorant  that  such  a  course  of  practice  had  prevailed  in  the  Spiritual 
Court,  when  they  said,  *  Marriages  between  such  persons  are  voidable  only, 
and  now  we  make  good  those  marriages  which  have  been  contracted ;  but 
those  which  are  to  be  contracted  wc  make  entirely  void?*     Did  they  not 
know  tlmt  such  marriages  had  been  held  void  and  set  aside,  because  within 
the  Levitical  degrees,  as  laid  down  in  the  statute  of  Hen.  8.,  and  that  autho- 
rities give  a  complete  sanction  to  that  course,  and  a  distinct  opinion  that  it 
was  the  law  of  the  land  ?     Marriages  between  persons  within  the  prohibited 
degrees  were  then  voidable  only,  but  thereafter  they  were  to  be  altogether 
null  and  void,  to  all  intents  and  purposes.    Are  there  any  considerations  of 
expediency  or  supposed  humanity,  or  any  other  matters  upon  which  legisla- 
tion  may  be  properly  founch'd,  which  could  possibly  warrant  a  court  of 
jostice  in  saying  that  that  which  the  act  of  parliament  has  so  declareii  void 
should  not  be  so  consid(>red  ?     I  am  not  insensible  to  those  appeals  which 
may  certainly  suggest  a  number  of  most  painful  cases  with  regard  to  unfor- 
tunate poor  people  whom  we  hear  of,  who  may  have  been  marrying  with 
perfect  good  faith,  believing  that  all  was  lawful  and  right,  and  of  whom  the 
weaker  party  may  l)e  abandoned  by  the  stronger,  when  he  finds  that  she  has 
no  legal  claim  upon  him  as  his  wife;  it  is  a  most  melancholy  feature  in  the 
age  we  live  in,   and  a  fact  very  much  to  be  deplored.     But  if  I  am  told 
of  persons  in  a  higher  rank  of  society,  connectcKl  witli  the  church  and  the 
law,  who  have  contracted  such  marriages  after  this  act  of  parliament  had 
passed  (it  happens  that  I  do  not  know  personally  the  name  of  any  single 
individual  that  has  done  so),  I  must  say  that  they  ought  not  to  have  pro- 
ceeded, in  defiance  of  such  an  act  of  parliament.     Particular  consequences 
we  cannot  look  to ;  the  g(;ncral  consequences  of  an  act  of  parliament  we 
may  justly  look  to,  as  affording  a  light  for  the  interpretation  of  it;  but  these 
are  all  in  favour  of  a  general  rule —  that  rule  which  was  laid  down,  and 
has  uniformly  been  acted  upon,  and  which  U  aftenvards  sanctioned  and 

set  up  to  the  fullest  extent  by  this  act  of  parliament.     I  therefore  am  of 
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MAEEiAQg. !  opinioni  that  the  judgment  which  wa&  given  is  perfectly  right,  beeanse  a 
Jttdgmeiit  oT"  purty  cannot  be  guilty  of  the  crime  of  bigamy  for  contracting  a  second 
Lord  Denman    marriage,  when  the  former  one  was  in  point  of  fact  null,  and  in  the  very 

m£on9rnr\  ^f^^E^  ^^  ^^^  ^^^  ^^  ^^^^9  ^  ^^  intents  and  purposes.     This  appOes 

only  to  the  case  of  Chadwick.    We  have  heard  another  case  argued  very 

much  at  length,  upon  which  we  think  it  would  not  be  proper  for  as  at 

present  to  give  any  opinion,  because  there  will  be  no  appeal  from  our  yadg* 

ment  In  the  present  case,  as  has  been  intimated,  our  judgment,  I  presume, 

on  either  side,  would  be  appealed  from,  and  therefore  we  wait  before  we 

consider  this  as  an  authority  for  the  ultimate  decision  of  the  other  case. 

We  pronounce  no  further  opinion  than  what  is  absolutely  necessary»  in 

order  to  show  what  that  opinion  is  upon  the  point  raised  for  our  dedsion." 

Judgment  of  Mr.  Justice  Colsridge, — '*  I  am  entirely  of  the  same  opinion ;  and  vasdy 

r^7  ^!?^^        important  as  this  case  undoubtedly  is,  it  certainly  appears  to  me,  thon^  I 

Bt^.r^O^ad'      ^^J  ^^  ^^  error,  to  be  remarkably  clear  from  any  serious  di£Bculty.    The 

vtcA  (m  error),   question  which  is  raised  in  it,  and  also  in   another  case  to  which  my 

lord  has  just  alluded,  has  been  argued  in  both  with  very  remarkable 
learning  and  ability;  and  being  so  very  important  to  the  interests,  and 
touching  so  nearly  the  very  tenderest  feelings  of  a  vast  number  of  persons, 
I,  for  one,  am  undoubtedly  very  glad  that  it  has  attracted  so  much  zeal  and 
industry  to  its  discussion.     But  the  grounds  upon  which  my  judgment  will 
proceed  are  such  that  it  will  not  be  necessary  that  I  should,  and  for  reasons 
which  will  incidentally  appear  hereafter,  I  think  it  would  be  better  that  I 
should  not,  dwell  at  any  very  great  length  upon  the  argument.     This  case 
comes  before  us  upon  a  writ  of  error  from  a  court  of  oyer  and  terminer 
and  general  gaol  delivery  upon  a  charge  of  bigamy.      The  verdict  has 
passed  in  favour  of  the  prisoner,  upon  the  ground  that  the  first  marriage 
proved  was  one  that  was  contracted  with  the  sister  of  a  deceased  wife,  and 
since  the  passing  of  the  5  &  6  Wm.  4.  c.  54.     The  defence,  therefore,  of 
the  prisoner  rested  upon  that  statute;   and  if  I  reasonably  and  seriously 
believe  that  he  is  entitled  to  his  acquittal  upon  the  fair  construction  of  that 
statute,  I  cannot  hesitate  to  give  him  the  benefit  of  my  judgment  from  any 
consideration  of  the  interests  that  may  be  affected,  to  which  I  may  look, 
and  to  which  the  learned  counsel  for  the  Crown  has  very  powerfully  ap- 
pealed upon  different  occasions  in  the  course  of  his  argument.     I  must 
do  justice  to  the  prisoner,  whatever  may  be  the  consequences  to  any  number 
of  persons.      Now,  the  5  &  6  Wm.  4.  being  the  statute  upon  which  tbis 
case  has  turned,  I  confess  it  struck  me  as  a  somewhat  remarkable  circum- 
stance,— the  very  little  place  it  has  had  in  the  long  and  learned  argument 
for  the   Crown  in  error.     Slightly  glanced  at  in  the  opening,  and  veiy 
generally  alluded  to  in  the  course  of  the  reply,  it  seemed  upon  the  whole  to 
be  almost,  I  might  say,  studiously  kept  out  of  the   observation  of  tbe 
Court, — and  yet,  in  truth,  the  whole  question  turns  upon  it.   The  question 
is,  what  is  the  meaning  of  the  Legislature  in  that  short  act  of  parliament? 
If  we  look  at  the  preamble  of  that  act  of  parliament,  it  be^ns  in  this 
^ay  : — *  Whereas,  marriages  between  persons  within  the  prohibited  degrees 
are  voidable   only  by  sentence  of  the  Ecclesiastical  Court,   pronounced 
during  the  lifetime  of  both  the  parties  thereto ;  and  it  is  unreasonable  that 
the  state  and  condition  of  the  children  of  marriages  between  persons  within 
the  prohibited  degrees  of  affinity  should  remain  unsettled  during  so  long  a 
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period,  and  it  is  fitting  that  all  marriages  which  may  hereafter  be  celebrated  Makkiagb 

between  persons  within  the  prohibited  degrees  of  consanguinity  or  affinity   rrj 

should  be  ipso  facto  void,  and  not  merely  voidable ;    be  it  therefore  Mr.  Jiutic 
enacted.*     It  therefore  refers  us  to  the  decisions  of  the  Ecclesiastical  Court   Coleridge 
as  to  something  well  known.     It  states  that  marriages  between  persons  ^^  T j^  ^ 
within  the  prohibited  degrees  were  only  voidable  during  the  lifetime  of  the 
parties.     It  points  out  the  evil  that  resulted  from  that ;  and  it  points  out 
also  what,  for  the  future,  would  be  the  proper  alteration  to  be  made  in  the 
law.     It  directs  our  attention,  therefore^  to  the  decisions  of  the  Ecclesias- 
tical Courts.     It  makes  use  of  the  words  <  prohibited  degrees*  twice  in 
that  preamble^  and  it  announces  the  inconvenience  that  had  resulted  from 
the  course  of  practice  in  the  Ecclesiastical  Courts,  and  points  our  attention 
to  what  the  law  is  to  be  for  the  future.     Nothing,  therefore,  I  should  say, 
can  more  distinctly  strike  the  attention  of  any  man  who  has  to  interpret 
that  statute,  than  the  duty  cast  upon  him  of  examining  what  was  going  on 
in  the  Ecclesiastical  Courts ;   what  suits  they  were  that  were  there  insti- 
tuted ;  what  marriages  they  were  that  were  there  held  to  be  voidable  only, 
upon  sentence,  in  the  lifetime  of  the  parties.    It  directs  our  whole  attention 
to  that  particular  channel  for  the  purpose  of  ascertaining  what  the  meaning 
of  the  Legislature  was.     And  then  it  goes  on  to  enact,  *  that  all  marriages 
which  shall  have  been  celebrated  before  the  passing  of  this  act,  between 
persons  being  within  the  prohibited  degrees  of  affinity,  shall  not  hereafter 
be  annulled  for  that  cause  by  any  sentence  of  the  Ecclesiastical  Court.*     It 
tays,  therefore,  marriages  which  had  been  celebrated  before  that  time, 
should  not  therefore  be  annulled,  assuming  that  they  would  have  been 
liable  to  be  set  aside,  but  for  the  act  of  parliament  passing.     And  it  makes 
an  exception  even  with  regard  to  them,  <  unless   the  sentence  was  pro- 
nounced in  a  suit  which  shall  be  depending  at  the  time  of  the  passing  of 
this  act  of  parliament'     So  that  even  out  of  those   marriages  that  had 
already  been  celebrated,  those  respecting  which  a  suit  was  then  pending 
were  still  left  to  be  acted  upon  by  the  Ecclesiastical  Courts.     Then,  that 
being  the  first  provision  of  the  act  of  parliament,  and  having  relation  to 
by-gone  marriages,  we  come  to  the  clause  in  question,  which  is  shortly 
thisj — '  that  all  .marriages  which  shall  hereafter  be  celebrated  between 
persons  within  the  prohibited  degrees  of  consanguinity  or  affinity,  shall  be 
absolutely  null  and  void  to  all  intents  and  purposes  whatsoever.'     Now  it 
would  be  unreasonable  to  sup])ose  that  the  words  <  prohibited   degrees* 
{having  in  this  short  act  of  parliament  occurred  three  times)  have  a  different 
meaning  in  any  one  of  these  ])laces  from  that  which  they  have  in  the  others. 
And  it  must  be  taken  tliat  when  it  speaks  of  future  marriages  within  the 
prohibited  ,' degrees  it  is  speaking   of  the  same  prohibited  degrees  as  it 
speaks  of  botli  in  the  preamble,  and  in  the  enacting  part  of  the  first  sch;- 
tion.     And,  as  I  said   before,  it  refers  us  distinctly  for  the  interpretation 
of  what  those  prohibited  degrees  are  to  the  decisions  of  the  Ecclesiastical 
Courts  upon  cases  actually  then  going  on.     If  that  be  so,  it  seems  to  me 
that  it  would  be  quite  unreasonable  to  say  that  in  the  interpretation  of  this 
act  of  parliament  (whatever  we  may  think  of  the  foundation  of  the  decisions 
of  the  Ecclesiastical  Courts)  we  can  do  othen^ise  than  look  to  those  de- 
cisions to  know  what  it  was  that  the  Legislature  meant     Now,  suppose  for 
example  (because  the  argument  instantly  passed  away  from  this  statute  to 
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Ja>riace.         tlic  32  of  Hen.  8.)  that  the  statute  of  the  32  of  Hen.  8.  being  now  to 
udgment  of      under  consideration  for  the  first  time,  and  supposing  that  stmnding  akw. 
tfr.  Justice        and  interpreting  the  words  in  that  act  of  parliament,  we  should  find  reuM 
«eJ!"  CAod-     *°  S*^'®  ^^^™  ^^^  meaning  for  which  Sir  Fitzroy  Kelly  has  contended  on  the 
ric*  (in  error),    part  of  the  Crown,  —  I  say  supposing  all  that,  but  supposing  all  other  lads 
to  remain  the  same — supposing  the  current  of  decisions  to  be  what  tbey 
have  been  —  supposing  the  practice  of  the  Ecclesiastical  Courts  to  htvc 
been  what  it  has  been  down  to  the  time  of  5  &  6  Wm.  i-.,  could  we  in  jai- 
tice  construe  the  5  &  6  Wm.  4.  at  all  otherwise  than  I  have  now  done, 
because  we  should  be  disposed  to  put  a  different  interpretation  upon  IIk 
32  of  Hen.  8.  ?    We  must  look  at  the  statute,  at  what  it  speaks  for  itself » 
at  the  circumstances  under  which  it  was  passed — and  at  the  evils  and  bid 
practice,  if  you  please,  of  the  Ecclesiastical  Courts  which  it  was  pointed  to; 
and  in  construing  the  words  *  prohibited  degrees'  in  this  statute  witkir> 
ference  to  those  decisions,  to  that  mischief,  and  to  that  current  of  antbc^ 
rities,  we  must  still,  in  spite  of  all  that,  have  given  the  same  meaning  to  the 
5  k6  Wm.  4-.     But  if  the  32  of  Hen.  8.  is  to  be  brought  into  the  arga- 
ment,  and  if  it  be  to  be  construed,  as  I  think  it  must  be,  upon  precisely  the 
same  principles  as  I  have  applied  to  the  5  &  6  Wm.  4.,  I  apprehend,  with- 
out a  doubt,  the  verv  same  conclusion  will  be  arrived  aL    There  will  be  do 
doubt  that  the  Legislature  did  intend  exactly  what  I  have  shown  it  did 
intend  in  the  5  &  6  Wm.  4.     A  great  deal  of  curious   historical  lean* 
ing  has  been  employed  in  the  argument,  in  tracing  out  what  I  may  cd 
the  labyrinth  of  the  statutes,  beginning  with  the  25th  of  Hen.  8.  and  gd^ 
down  to  the  time  of  Philip  and  Mary,  to  the  time  of  Elizabetlt,  1  should 
rather  say,  for  the  purpose  of  seeing  which  of  the  statutes  of  Hen.  8.  is  tt> 
be  considered  in  force,  and  which  not.     I  forbear  to  follow  the  argnacat 
through  that  discussion,  because,  as  it  seems  to  me,  it  is  not  at  all  materialf 
in  the  view  which  I  take  of  this  case,  whether  the  earlier  statutes,  bcginaing 
with  the  25th  of  Hen.  8.  and  the  two  statutes  of  the  2Sth  of  Hen.  &  are 
to  be  considered,  all,   or  any  of  them,  or  none  of  them,  in   foice  at  the 
]>rescnt  time.     I  shall  use  them  only,  and  I  apprehend  it  is  a  most  legiti- 
mate use  to  make  of  them,  as  the  best  interpreters  of  the  words  which  are 
used  in  the  statute  of  the  32d  of  Hen.  8.  which  is  confessedly  in  force,  and 
to  which  all  our  attention  is  to  be  directed  according  to  the  argument 
First,  perhaps,  it  may  be  convenient  to  point  out  what  it  is  tliat  the  32d  of 
lien.  8.  does,  in  terms,'cnact ;  being  entitled,  *  Tor  Marriages  to  stand*  not- 
withstanding Pre-contracts/     It  may  be  said  in  substance  to  enact  ihcic 
two  things: — All  persons  are  declared  to  be  lawful  to  marry  who  arc  not 
prohibited  by  God's  law  to  marry, — that  is  one  proi>osition.    And  that  may 
embrace,  as  it  is  obvious,  questions  far  beyond  that  of  atlinity,  or  coosid- 
j^uinity,  or  Levitical  degrees.     It  may  relate  to  persons  who,  either  from 
their  state  of  body,  or  their  state  of  mind,  or  from  other  circumsUucef» 
may  not  be  lawful  to  marry,  and  all  persons  are  declared  to  be  lavful  to 
marry  who  are  not  prohibited  by  God's  law.     Then  it  goes  on  to  *iy,  thit 
no  reservation  or  prohibition,  God*s  law  except,  shall  impeach  any  mairiage 
without  the  Levitical   degrees.      And  it  says,  *  that  no  person  shall  bs 
admitted  in  any  of  the  Spiritual  Courts  to  any  process  contrary  to  this  set.* 
I  mention  that  last  enactment  only  for  the  purpose  of  showing  that  tJie 
statute  of  Hen.  8.,  just  like  the  statute  of  Wm.  4.,  points  to  the  EcclcMtftiral 
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Courts  as  being  those  in  which  questions  of  this  sort  are  to  be  discussed.  Maiiitagb. 
Now  the  words  which  we  are  now  called  upon  to  interpret  are,  *  God's  ju^j-^ent  c 
law/  and  •  the  Levitical  degrees,*  and  these  occur  in  the  very  same  branch  Mr.  Justice 
of  the  same  sentence,  and  certainly  do  not  mean  merely  and  simply  the  Colcndge  m 
same  thmg  and  no  more.  It  is  assuuied  on  the  contrary  that  God  s  law  ^^^  ^,,1  em 
may  prohibit  a  marriage  that  is  without  the  Levitical  degrees,  the  ex- 
pression being,  that  no  reservation  or  prohibition,  'God's  law  except,* 
shall  trouble  or  impeach  any  marriage  without  the  Levitical  degrees. 
There  may  be  m.irriages  forbidden  by  Gods  law,  even  without  the  Le- 
vitical degrees,  which  perhaps  might  lead  to  an  explanation  of  some  of 
those  observations  which  have  been  made  upon  Hill  v.  Good  in  the  course 
of  the  argument.  There  may  be  cases  in  which  God's  law  may  be  a  ground 
to  trouble  or  impeach  a  marriage  which  is,  so  far  as  the  Levitical  degrees 
arc  concerned,  free  from  impeachment  or  any  liability  to  it.  Now,  in  dis- 
cussing this  statute,  a  great  deal  of  our  attention  has  been  turned  to  the 
18th  chapter  of  Leviticus.  If  it  be  necessary,  in  the  discussion  of  a  statute, 
to  examine  into  the  meaning  of  a  passage  in  Scripture,  painful  as  it  is,  and 
inconvenient,  of  course  it  mast  be  submitted  to;  but  I  own  I  do  hear  always 
with  pain  any  unnecessary  critical  discussion  upon  the  language  of  Scrip- 
ture in  a  Court  of  Common  Law ;  I  feel  that  we  are  very  incompetent  to 
enter  into  it ;  and  I  feel  very  ofi:en  that  it  leads  us  into  subjects  which  have 
far  too  much  of  nacredness  in  them  to  be  made  a  matter  of  wrangling  and 
discussion  in  a  court  of  justice.  But  I  must  here  refer  to  the  observations 
which  my  lord  has  made  upon  this  matter.  We  have,  perhaps  from  neces- 
sity, in  this  discussion  had  our  attention  drawn  simply  to  the  present  autho- 
rised version  of  the  Bible.  It  is  well  known  that  that  was  not  in  existence 
at  the  time  this  act  of  parliament  was  passed.  It  was  not,  therefore,  an  act 
made  upon  the  footing  of  that  translation,  —  uay,  the  question  is,  whether  it 
was  on  any  translation.  If  it  were  a  translation,  whether  it  were  a  translation 
in  the  English  language  that  the  legislature  referred  to,  we  do  not  know. 
In  all  probability  it  was  not  a  translation  in  the  English  language  that  was 
referred  to  when  the  legislature  passed  this  law;  and  therefore  any  critical 
disquisition  upon  the  mere  words  of  tlie  English  Bible  seems  to  me  to  be 
very  much  out  of  place,  nor  do  I  think  that  there  is  any  necessity  for  our 
having  recourse  to  it.  We  arc  not,  in  point  of  fact,  examining,  as  we  have 
been  told  so  often  that  we  were,  merely  and  simply  what  God's  law  is— 
nay,  we  are  not  examining  merely  and  simply  what  the  Levitical  degrees 
are ;  we  are  examining  directly  the  statute  of  32  Hen.  8.  If  it  were  per- 
fectly clear  that  the  legislature  of  that  day  misinterpreted  the  Bible— mis- 
interpreted God's  law  —  if  their  meaning  were  clear  to  us,  we  should  be 
bound  to  act  upon  that  misinterpretation,  and  not  upon  what  we  believe 
really  to  be  God's  law,  or  the  prohibited  degrees.  If  I  am  asked  to  ascer* 
tain  what  is  the  meaning  of  these  words  in  this  particular  statute,  what 
better  means  of  interpreting  them  can  I  have  than  by  looking  at  statute's 
passed  about  the  same  time  in  jxiri  materia  —  statutes  framed,  it  may  have 
been,  by  the  very  same  hands — framed,  undoubtedly,  with  the  same  inten- 
tion, and,  as  I  think  I  shall  show  prc*sently,  expressing  a  most  remarkable 
nnifomiity  of  opinion  on  the  subject  ?  It  seemed  to  me,  I  own,  to  be  a 
little  fallacious  to  direct  our  attention  to  the  shifting  and  the  disgraceful 
tergiversation  of  the  legislature,  with  regard  to  this  or  that  particular  mar- 
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Mabeiaoc  riage,  for  the  establishing  or  the  annulling  of  which  great  polhkil  ist«fnts 
JvdgmeatoT'  ^^^  ^^  work,  and  to  say  that  on  that  account  God's  law  had  been  pro- 
Mr.  Justioe  nounced  in  different  ways  in  the  course  of  those  different  statu  tea.  If  the 
^^^'^1^'^^  statutes  themselves  are  looked  into,  they  are  not  open  to  that  remark  al  aL 
mek  (in  error).  ^^  ^^^^  ^  found  that  whenever  they  lay  down  the  law  generally,  they  lay  it 

down  with  great  uniformity ;  and  be  it  observed,  by  the  way,  they  lay  it 
down  with  direct  reference  (for  you  may  trace  them  in  the  acta  of  par- 
liament step  by  step)  to  the  Levitical  degrees.    Where  they  condeaeod 
upon  particulars  it  will  be  found  that  that  chapter  was  before  the  eye  of 
the  framer  of  the  statute,  and  you  have  his  exposition  of  the  partieiilar  IM 
verse,  upon  which  we  have  had  so  much  discussion  in  the  coiuae  of  tldi 
argument    The  earliest  of  these  statutes  is  that  of  the  25  Hen.  &,  aad 
in  the  3d  section  of  that  statute  it  will  be  found  that  the  fnuaaer  takes  ia 
succession,  as  if  he  had  the  book  of  Leviticus  in  his  hand,  verae  after  rttm. 
If  any  one  be  curious,  and  hold  the  Bible  in  his  hand,  and  trace  aa  I  real 
this,  it  will  be  found  that  what  I  say  b  perfectly  correct.     We  are  now,  he 
it  remembered,  upon  the  discussion  of  what  is  the  meaning  of  *  God's  law* 
and  '  the   prohibited    degrees.'      The  act  of  the  32  Hen.  8.  aays,  *  Siaee 
many  inconveniences  have  fallen,  as  well  within  this  realm  as  in  others  hj 
reason  of  marrying  within  the  degrees  of  marriage  prohibited  by  '*  Gefs 
law."  '     Now  what  is  the  meaning  of  that  ?  — '  that  is  to  say — a  soa  It 
marry  his  mother  or  step-mother — a  brother  his  sister, — a  father  his  sob's 
daughter,  or  his  daughter's  daughter,  or  a  son  to  marry  the  daughter  of  hii 
father,  procreate  and  bom  by  his  step-mother,  or  a  son  to  marry  his  aaal, 
being  his  father's  or  mother's  sister,  or  to  marry  his  uncle  s  wife,  or  a  Cither 
to  marry  his  son's  wife,  or  a  brother  to  marry  his  brother's  wife,  or  aay 
man  to  marry  his  wife's  daughter,  or  his  wife's  son's  daughter,  or  his  wife's 
daughter's  daughter,  or  his  wife's  sister.'    Every  one  of  the  preceding  stepi 
to  this  you  will  find  corresponds  with  the  verse  in  Leviticus,  declaring  the 
illegality  of  it,  and  the  wife's  sister  is  the  one  that  corresponds  with  the 
18th  verse,  the  verse  in  question,  ^  which   marriages'  it  goes  on  to  say, 
<  albeit  they  be  plainly   prohibited  and  detested  by  the  laws  of  God'— 
there  again  using  the  term  ^  the  laws  of  God ' — '  yet  nevertheless  sooe* 
times  may  have  proceeded.'     Then  it  goes  on  after  reciting  all  these  in  the 
3d  section ;  to  declare  them]^in  the  ^th  section  all  to  be  unlawful  marriagef 
for  the  future.     That  is  the  25th  of  Hen.  8.,  and  is  a  clear  and  speciie 
declaration  of  the  legislature  upon  the  subject     Then  the  28th  of  Hen.  K 
c.  7.  to  be  found  in  the  appendix,  to  the  statutes  at  large  has  exactly  the 
same  repetition,  step  after  step,  of  every  one  of  those  degrees  ending 
the  wife's  sister,  only  with  the  circumstance  added,  which  was  thought 
terial  (I  need  not  go  into  that),  with  a  view  to  that  particular  act  of  par- 
liament,  of  making  carnal  knowledge  of  the  first  wife  a  necessary  slqi  to 
the  illegality  of  the  second  marriage.     That  is  the  only  distinction,  I  think, 
between  the  two ;  and  it  speaks  of  them  again  as  being  plainly  prohibited 
and  detested  by  the  laws  of  God,  and  declares  them  for  the  future  to  be 
unlawful  marriages.     Then  wc  come  to  an  act  passed  in  the  same  year(tk 
28  Hen.  8.  c.  16.),  which  is  material  in  this  respect,  that  although  it  doei 
not  go  through  the  Levitical  degrees,  step  by  step,  it  refers  to  that  fonKT 
act  of  parliament,  and  says  that,  <  All  marriages  had  and  solenmised  witkii 
this  realm,  or  in  any  other  of  the  king's  dominions^  before  the  dd  day  ef 
November,  in  the  26th  year  of  the  king's  most  gracious  reign,  whereof  therr 
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b  no  divorce  or  separation  had  by  the  ecclesiastical 'laws  of  this  realm,  and  MAimiAoi. 
which  marriages  be  not  prohibited  by  God's  laws,  limitec  and  declared  in  TTjI      7Zf 
the  act  made  in ,  this  present  parliament  for  the  establishment  of  the  king's  Mr.  Justioe 
succession/  to  which  I  have  just  referred.     It  was  upon  these  words,  it  will  Coleridge  in 
be  remembered,  that  the  argument  was  founded,  that  by  the  mention  of  ^J^  Tg^  ^^^^ 
this  28  Hen.  8.  c.  7*  in  this  act  of  parliament,  it  must  be  talcen  to  be  revived 
till  the  repeal  of  this  1 6th  chapter  by  a  later  act     All  these  acts  of  parlia- 
ment having  been  passed,  in  the  32d  of  Hen.  8.,  four  years  after  the  last  of 
them  we  have  an  act  of  parliament  which  makes  use  of  the  words  '  God's 
law,'  without  explanation,  and  introduces  the  term  *  Levitical  degrees.'    Can 
it  be  doubted  that  by  the  first  expression  here],used  was  meant  the  same  law 
spoken  of  in  the  three  former  acts,  and  that  by  the  latter  were  meant  those 
very  degrees  which  are  the  Levitical  degrees^  enumerated  step  by  step  in 
two  of  these  former  acts  of  parliament  ?     The  necessary  reference  to  those 
acts,  if  we  had  been  now  discussing  the  statute  of  Hen.  8.  for  the  first  time, 
would  therefore  have  led  us  to  the  conclusion  that  the  right  interpretation 
of  that  act  of  parliament  was  that  of  which  the  prisoner  has  had  the  benefit 
in  the  Court  below.     But  from  the  time  of  Hen.  8.  it  is  argued,  that  for 
a  short  period  the  authorities  and  the  great  text-writers  construed  it  as  the 
counsel  for  the  crown  contends  that  it  ought  to  be  construed,  by  reference 
■imply  to  what  his  interpretation  of  God*s  law  is,  and  so  as  to  make  this 
roarriage  valid.     The  cases  cited  by  him  were  very  few— one  or  two  only, 
and  I  seek  no  further  to  make  a  remark  upon  them  than  to  say  that  it  doos 
80  happen  that  in  each  of  those  cases  consultation  was  awarded.     I  do  not 
wish  at  all  to  weaken  the  effect  of  the  observations  made  upon  those  cases 
as  to  the  ground  upon  which  those  consultations  were  awarded.     Let  it  be 
supposed,  if  you  please,  that  it  was  upon  some  technical  ground,  and  that  it 
left  the  first  decision  of  the  case  unreversed.    Let  the  counsel  for  the  crown 
have  the  full  benefit  of  these  one  or  two  decisions.     But,  at  the  same  time, 
Sir  Fitzroy  Kelly  pressed  into  the  service  the  great  name  of  my  Lord  Coke. 
I  think  my  Lord  Denman  has  given  the  most  satisfactory  answer  to  that 
observation.     How  does  it  stand  ?     Here  is  a  report  by  him  of  PartotCn 
cam  in  the  First  Institute.  (1)     It  is  said  that  that  was  withdrawn,  and 
withdrawn  by  the  influence  of  the  Court,  in  subsequent  editions,  and  that 
it  did  not  re-appear  till  a  later  one,  and  that  after  his  lifetime.     But  we 
have  that  fact,  and  a  most  important  one,  which  my  lord  has  referred  to, 
that  in  the  Second  Institute  of  my  Lord  Coke  (a  work  written  at  a  later 
jieriod)  there  is  a  formal  exposition  upon  this  very  statute  of  Hen.  8.  (2) 
He  says,  '  that  for  the  better  understanding  of  it,  the  Levitical  degrees  are 
>    necessary  to  be  set  down  with  certainty  ;'  and  then  he  says,  <  It  is  to  be 
understood  that  by  the  18th  chapter  of  Leviticus,  not  only  degrees  of  kin- 
dred and  consanguinity,  but  degrees  of  affinity  and  alliance,  do  h>t  matri- 
mony, which  may  best  be  illustrated  and  expressed  in  this  manner.'     Tlu*n 
in  the  margin  he  says,  '  See  these  degrees  truly  set  down  in  the  statute  of 
the  25  Hen.  8.  c.  22.  and  28  Hen.  8.  c.  7/  which  I  have  already  referred  to. 
I  do  not  know  whether  I  am  authorised  in  saying  that  these  marginal  ob- 
servations are  Lord  Coke's,  but  they  are  certainly  of  no  little  weight ;  but 
in  the  text  itself  I  find    *•  a  man  may  not  marry  his  brother  s  wife,  or  his 
wife's  sister,'  set  down  in  express  terms;  so  that  it  is  a  little  too  much 

(1)  Fo.  8S5,a.  (2)  P.  683. 
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Rtg.  ▼.  Chad- 
wieA  i^in  error). 


Judgment  of 
Mr.  Justice 
Wightman  in 
B^,  V.  Chtul- 
wick  (in  error). 


to  say  that  Lord  Coke's  authority  is  to  be  taken  on  the  part  of  the  crown 
in  this  case  in  the  face  of  that  distinct  declaration  by  him  in  his  Seeowi 
Institute.  Then  the  authorities  pass  on  to  the  two  cases  that  are  to  be 
found  in  Vaug}ian*s  Reports.  The  case  of  Hill  v.  Good  has  had  a  grtil 
many  observations  made  upon  it.  My  lord  has  conceded  that  it  is  difi* 
cult  to  stand  to  or  afRrm  some  of  the  arguments  in  that  case;  and  he 
has  given  reasons  wliy  it  may  be  that,  in  the  course  of  a  long  jadgiiwirt» 
parts  of  the  reasoning  may  be  found  to  be  incorrect,  and  yet  the  jadgOMxt 
itself  not  the  less  to  be  sustained.  Witii  deference,  I  am  not  quite  sore  tkH 
when  that  long  judgment  came  to  be  thoroughly  examined  from  b^iotdag 
to  end,  it  might  be  found  open  in  those  parts  to  the  observatioiis  that  have 
been  made.  There  is  nothing  more  easy  than  to  select  in  the  conne  of  a 
judgment  of  thirty  or  forty  pages  propositions  which  appear,  taken  in  aa 
isolated  way,  to  be  open  to  observation ;  and  yet,  perhaps,  if  the  whole  am 
were  fairly  considered,  some  explanation  and  solution  might  be  foond  of 
the  apparent  incorrectness  of  those  parts.  But  suffice  it  to  saj,  that  horn 
that  time,  by  the  admission  of  every  man  —  indeed,  it  is  the  contention  tkat 
it  is  entirely  upon  the  authority  of  that  case  of  Hill  v.  GiMfd — all  the 
courts,  temporal  and  ecclesiastical  (the  Ecclesiastical  Courts  having,  bj  oar 
constitution,  the  original  judgment  in  cases  of  this  sort),  have  been  gnidcd; 
it  is  conceded  that,  for  about  two  hundred  years,  there  has  been  a  uni- 
form course  of  decision  in  support  of  the  judgment  of  HiU  t.  Good, 
Now,  when  we  strip  this  case  of  all  the  advantages  that  eloquence  and  ar^ 
gument  can  give  it,  and  when  we  lay  the  matter  bare,  and  consider  that  we 
are  only  here  discussing  whether  a  man,  who  has  been  acquitted  upon  ai 
exposition  of  the  statute  of  the  5  &  6  Wm.  4.,  which  is  in  accordanee  with 
the  decision  of  all  courts,  temporal  and  ecclesiastical,  for  two  hundred 
years,  is  or  is  not  to  have  the  benefit  of  his  acquittal,  is  it  not  a  little  too 
much  to  ask  this  Court  (only,  be  it  observed,  an  intermediate  Court  of 
Error,  the  ultimate  decision  of  this  case  being,  it  is  stated,  to  be  made  in  tlie 
Court  above) — is  it  not  a  little  too  much  for  us  to  be  asked  to  rerenteat 
once  this  whole  current  of  decisions,  and  to  take  away  from  the  prisoner, 
James  Chadwick,  the  verdict  which  he  has  already  obtained  ?  I  do  not 
mean  tu  express  (indeed,  the  whole  course  of  my  argument  shows  that)  any 
doubt  whatever,  that  in  Hi/l  v.  Good,  the  right  interpretation  was  put  npos 
the  statute ;  but  if  my  opinion  were  less  strong  than  it  is,  I  should  still 
consider  it  my  duty,  sitting  where  I  now  do,  to  express  the  opinion  tbatl 
have  (lone,  and  to  say  that  I  think  the  judgment  of  this  Court  ought  to  be 
for  the  defendant  in  error.*' 

Mr.  Justice  Wightman,  —  "  When  this  case  was  before  nie  in  the  coort 
below,  Idid  not  mean  by  the  judgment  which  I  then  gave  to  pledge  myfeifto 
any  definite  opinion,  as  I  knew  that  it  was  intended  that  the  facts  foond  by  tbc 
jury  should  be  made  the  subject  of  a  special  verdict,  with  a  view  to  tbeqnen 
tion  being  considered  by  the  Court  of  Error,  and  that  it  was  only  neoeiaiT 
that  a  judgment  should  be  given  then  as  a  foundation  for  the  ulterior  pro- 
ceedings. I  gave  that  judgment  which  at  the  time  I  thought  right,  and  whick 
after  careful  attention  to  the  arguments  on  both  sides  urged  before  the 
court,  I  do  not  find  sufHcient  reason  to  alter.  The  argument  upon  thii 
most  important  question  was  properly  commenced  by  Sir  Fitzroy  KelJy.  oi 
the  part  of  the  plaintiff  in  error,  by  a  reference  to  the  tcnus  of  the  staluie 
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of  the  5  &  6  Wm.  4.  c.  54.,  upoD  the  effect  of  which  this  case  depends,  and  Maeeuoi. 
by  inquiring  what  the  statute  meant  by  the  words  *  prohibited  degrees/  j^jjI^^^To 
If  this  case  merely  raised  the  abstract  question,  whether  a  deceased  wife's  Mr.  Justiee 
sister  were  within  the  degrees  prohibited  by  the  Levitical  law,  or,  by  in-  ^^^^'^"^Jl^ 
ference,  by  the  statute  of  the  32d  of  Hen.  8.  c.  83.,  I  might  6nd  more  ^^i  ^j-^  em 
difficulty  in  coming  to  a  satisfactory  conclusion,  especially  after  this  argu- 
ment and  the  critical  examination  which  the  terms  of  this  Levitical  law  and 
of  the  statute  have  undergone,  than  when  the  question  is,  as  it  is,  what  are 
the  prohibited  degrees  referred  to  in  the  5  &  6  of  Wm.  4.  By  the  first 
section  of  that  statute  it  is  enacted,  '^  that  all  marriages  which  shall  have 
been  celebrated  before  the  passing  of  this  act,  between  persons  being  within 
the  prohibited  degrees  of  afRnity,  shall  not  hereafter  be  annulled  for  that 
cause  by  any  sentence  of  the  Ecclesiastical  Court,  unless  pronounced  in  a 
suit  which  shall  be  depending  at  the  time  of  the  passing  of  this  act ;'  and 
there  b  a  proviso,  that  'nothing  hereinbefore  enacted  shall  affect  marriages  be- 
tween persons  being  within  the  prohibited  degrees  of  consanguinity,'*  draw- 
ing a  distinction  between  the  case  of  marriages  between  persons  related  by 
affinity  and  those  related  by  consanguinity.  And  by  the  second  it  is  enacted 
'that  all  marriages  which  shall  hereafter  be  celebrated  between  persons 
within  the  prohibited  degrees  of  consanguinity  or  affinity,  shall  be  abso- 
lutely null  and  void  to  all  intents  and  purposes  whatsoever.'  The  statute 
itself  does  not  define  the  prohibited  degrees,  and  the  question  therefore  is, 
what  do  those  words  mean  as  used  in  it  ?  On  the  part  of  the  prosecution 
it  is  said,  that  *  the  prohibited  degrees*  are  those  which  are  prohibited  by 
•ome  statute,  and  that  the  only  statute  unrepealed  which  shows  what  '  the 
prohibited  degrees*  are,  is  the  32d  of  Hen.  8.  c.  38.,  by  which  it  is  enacted, 

*  that  no  reservation  or  prohibition,  God*s  law  except,  shall  trouble  or  im- 
peach any  marriage  without  the  Levitical  degrees;'  and  then  it  is  con- 
tended for  the  prosecution,  that  marrying  a  deceased  wife's  sister  is  neither 
prohibited  by  the  law  of  God,  nor  is  it  within  the  terms  of  the  Levitical 
degrees.  In  considering,  however,  the  meaning  and  intention  of  the  legis- 
lature in  5  &  6  Wm.  4.  c  54.,  it  is  necessary  to  look  somewhat  closely  to  the 
professed  object,  as  well  as  the  language  of  the  legislature.     The  title  is 

*  An  Act  to  render  certain  marriages  valid,  and  to  alter  the  law  with  respect 
to  certain  voidable  marriages.'  The  recital  is  —  <  Whereas  marriages  be- 
tween persons  within  the  prohibited  degrees  are  voidable  only  by  sentence 
of  the  Ecclesiastical  Court,  pronounced  during  the  lifetime  of  both  the 
parties  thereto,  and  it  is  unreasonable  that  the  state  and  condition  of  the 
children  of  marriages  between  persons  within  the  prohibited  degrees  of 
affinity,  should  remain  unsettled  during  so  long  a  period,  and  it  is  fitting 
that  all  marriages  which  may  hereafter  be  celebrated  between  persons 
within  the  prohibited  degrees  of  consanguinity  or  affinity  should  be  ipso 

facto  void,  and  not  merely  voidable.'  The  prohibited  degrees  are  men- 
tioned both  in  the  preamble  and  in  the  enacting  part  of  the  statute,  without 
definition  apparently,  as  already  known.  The  preamble  states  that  mar- 
riages between  persons  within  the  prohibited  degrees  wore  voidable  only  by 
sentence  of  the  Ecclesiastical  Court.  The  statute  then  would  appear  as 
being  intended  to  apply  to  those  marriages  which  were  voidable  only  in  the 
Ecclesiastical  Court,  by  reason  of  tlicir  being  witliin  the  prohibited  degrees, 
and  which  for  the  future,  iurttead  of  being  voidable  only  upon  such  vuit  in 
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those  courts,  should  lie  absolutely  void.     Upon  reference  to  the  h«  ■     

ininisterc-d  in  those  courts,  appearing  by  a  long  series  of  decisioaa,  too  mtf 
known  to  make  it  at  all  necessary  specifically  to  refer  to  them, — il  apptw% 
that  the  marriage  of  a  man  with  the  sister  of  his  deceased  wife  waa  wiidabk 
because  such  marriages  ^vere,  in  those  courts,  held  to  be  witliiii  iIk  pnht- 
bited  degrees.  At  the  time  the  statute  of  the  5  &  6  Wm.  ^  vas  fmwei, 
marriages  incestuous  because  within  the  prohibited  degrees  could  onJj  he 
avoided  by  sentence  within  the  lifetime  of  the  parties,  proDauaeed  hi  Ihf 
Ecclesiastical  Court.  Among  those  which  were  voidable,  bjr  •enteoM 
pronounced  in  the  Ecclesiastical  Court,  because  within  the  prohibited 
degrees,  was  the  marriage  of  a  man  with  his  deceased  wife'i  nttFr. 
And  I  do  not  think  it  necessary  to  enf^uire  whether,  in  the  Ecclcsiostiol 
Court,  such  a  marriage  was  held  prohibited  by  the  Levitical  law,  the  stalatr 
law,  or  the  common  law,  or  by  all  of  those  laws.  It  is  clear,  frara  the  nB- 
varying  current  of  authority,  that  such  a  marriage  was  voidable  in  thr 
Ecclesiastical  Court,  as  being  within  the  prohibited  degrees,  but  voidabk 
only  during  the  lives  of  the  parties :  if  not  avoided  during  their  li*r«,  il 
could  not  be  questioned  afterwards.  This,  00  doubt,  produced  much  lut- 
certaint}-.  An  unfriendly  suit  might  annul  a  marriage  which  the  parti«i 
themselves  would  never  have  questioned,  and  which,  aller  the  death  «f  the 
party,  would  have  been  good.  If  the  case  which  is  now  before  the  codn 
had  arisen  before  the  passing  ofthe  5  &  6  Wm.4.,  and  the  person  had  mu- 
Tied  his  wife's  sister,  and  afterwards  had  married  another  woman  in  the 
lifetime  of  the  first  wife's  sister,  the  marriage  not  having  been  aroidrd  ia 
the  Ecclesiastical  Court,  he  would,  in  that  case,  have  been  found  guUlv  of 
the  offence  in  cjuestion,  — the  marriage  being  good,  because  not  avoitkd  « 
the  Ecclesiastical  Court.  But  if  tlie  f^me  marriage  had  taken  place  bcfbt* 
the  passing  of  this  statute,  and  the  marriage  with  the  deceased  wife's  wur 
had  been  annulled  in  the  Ecclesiastical  Court  by  sentence,  because  witfcia 
the  prohibited  degrees,  he  would  then  have  been  actjuitted  becanae  he 
would  not  have  been  guilty  of  the  crime  of  bigamy.  It  aeenu  to  W 
that  the  object  of  the  legislature  by  the  5  &  6  Wm.  4-.,  was  at  once  BD 
make  those  marriages  void  which  might  have  been  avoided  in  the  Ffclfri 
astical  Court  by  a  suit,  thereby  avoiding  the  hardship  of  tbe  raliitity  of  s 
marriage  remaining  unsettled  pending  a  ^uit,  or  whilst  it  1 
whether  a  suit  would  be  instituted  or  not.  It  is,  as  it  seems 
tutory  avoidance  at  once  of  that  which  might  be  avoided  in  I 
tical  Courts ;  and  if  the  marriage  of  a  man  with  his  deceased  wife'*  tiMr 
would  have  been  avoided  by  a  suit  in  the  Ecclesiastical  Court,  as  wilUa 
the  prohibited  degrees,  I  thicik  it  is  avoided  now  by  thr  5  &-  6  Wk.  I. 
Upon  this  ground  I  think  the  acquittal  right,  and  that  llie  judgment  of  tbr 
court  below  should  be  affirmed." 

Mr.  Justice  Erle, — "1  am  of  the  same  opinion.  The  question  tnnsiqtaa 
the  construction  of  the  statute  of  the  5  &  6  Wm.  4. :  and  aceordlng  l«  iW 
ordinary  rules  of  construction,  I  am  of  opinion  that  the  marriage  in  qvaliM 
was  intended  to  be  comprbed  within  the  prohibited  degrees  mentioM^  is 
that  statute.  The  reasons  fur  that  opinion  have  been  already  ««  fiJ} 
assigned  by  the  learned  Judges  who  have  preceded  me,  that  I  fad  that  I 
cau  add  nothing." 
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PRIVILEGES  AND  RESTRAINTS  OF  THE  CLERGY.  P»mLioM 

AND  itia* 

Pa^e  1008.  after  line  29.  insert  teaimw  of  • 

The  foregoing  opinion  of  Lord  Dcnman  supports  the  previous  judgment  ^**°'^' 
of  Sir  Herbert  Jenncr  Fust  (1)  in  the  same  case,  and  which  was  as  fol-  Judgment  c 
lows:  —  "This  evidence  appears  to  me  quite  sufficient  to  establish  the  jennerFw 
facts  that  Mr.  Shore,  the  party  proceeded  against,  did,  after  the  revoca-  Bamea  t.  £1 
tion  of  his  license  by  the  bishop  of  the  diocese,  and  after  a  monition  (^^A> 
to  abstain,  officiate  in  this  chapel ;  that  he  did  perform  divine  offices  on 
two  Sundays,  by  reading  prayers,  and  by  preaching,  though  it  is  not 
proved  that  he  administered  the  Sacrament  The  question  then  arises, 
whether  these  acts  do  not  constitute  an  ecclesiastical  offence  ?  I  think  it 
can  hardly  be  contended  that  the  reading  of  the  service  of  the  church 
is  not  an  offence  by  the  common  law  of  the  land,  after  the  revocation 
of  the  license  given  to  him  as  a  minister  of  the  Church  of  England  to  offi- 
ciate  in  this  chapel,  pro  hue  vice,  as  a  church,  after  a  full  knowledge  of 
the  revocation  of  the  license,  and  of  the  measures  taken  against  him  by  the 
bishop.  It  was  said  by  the  learned  counsel  for  Mr.  Shore,  that  he  did  no 
more  than  his  duty,  as  according  to  the  Rubric  of  the  Book  of  Common 
Prayer,  every  priest  of  the  Church  of  England  is  bound  every  day  to  read 
the  form  of  prayer,  publicly  or  ])rivatcly,  and  that  Mr.  Shore,  as  a  minister 
of  the  Church  of  England,  in  doing  so  in  such  a  place,  committed  no 
offence.  This  is  the  first  time  I  ever  heard  such  an  interpretation  put  upon 
the  words  of  the  rubric.  It  is  right  and  proper,  no  doubt,  that  a  minister 
in  holy  orders  of  the  Church  of  England  should  read  the  prayers  in  the 
proper  discharge  of  the  public  services,  or  if  not,  privately ;  but  to  say  that 
he  has  a  right  to  go  to  a  place  of  this  description  —  a  building  which  had 
been  severed  from  that  church,  and  rt*ad  the  prayc^rs  there,  is  neither  more 
nor  less  than  to  say  that  any  and  every  clergyman  (for  it  applies  to  every 
clergyman)  may  read  the  services  daily  in  public,  if  he  please,  anywhere ; 
this  is  a  proposition  to  which  I  cannot  assent.  It  was  said,  that  it  has  not 
been  specifically  proved  that  there  was  a  congregation  present,  or  that  the 
reading  of  the  service  was  in  public.  What  is  necei»sary  to  constitute  a 
congregation  has  not  been  very  strictly  defined  ;  but  it  has  been  commonly 
considered  that  <  where  two  or  throe  are  gathered  together '  there  is  a 
sufficient  number  to  constitute  a  congregation.  By  'publicly  reading,'  I 
understand  a  reading  to  those  who  are  present  in  a  church  or  cha])el.  That 
strangers  were  admittcfd  into  this  chapc-I  appears  from  the  evidence  of  Field, 
Huxham,  and  (rould ;  the  two  latter,  as  strangers,  attended  the  service.  I 
say  then,  that  Mr.  Shore  did  publicly  read  the  prayers  to  those  present  in  the 
chapel;  — that  this  was  not  a  reading  in  a  private  house,  within  the  mean- 
ing of  the  71st  canon,  as  contended  by  Dr.  Twiss.  It  was  not  the  intention 
of  the  canon  that  any  place,  not  cunsc^crated  or  allowed  by  law,  should  be 
considered  a  private  house;  by  'private  house*  is  meant  a  dwelling-house, 
where  a  family  reside.  I  am  well  satisfied  that  this  chapel  was  not  a  private 
chapel.  It  is  clear  from  the  evidence  in  the  cause,  that  the  chapel  was 
open  to  any  one  who  thought  fit  to  attend  the  services.  It  appears  then  to 
me  that  so  niucii  of  the  charge  against  Mr.  Shore  has  been  established  as 
proves  that  this  gentleman  publicly  read  prayers  according  to  the  Book  of 
Common  Prayer,  on  two  separate  occasions,  and  preached  a  sermon  on  oncj 

( 1 )  Robcrtion,  393.   An  appeal  from  this      privy  council   irat  dismiised  by  that  tri« 
Judgment  to  the  judicial  committee  of  the      bunal. 
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Faiviliois  though  there  is  not  sufficient  proof  that  he  admiQistered  the  SacrmmeDt 
AVD  Ri^  j^  ^.j^  however,  contended  in  argument  that,  because  the  offence  charctd 

CLiAor.  consists  of  an  aggregate  of  three  of  four  offences,  and  all  have  not  beeo 

Judgment  oF"  P"^^^^^'  *^®  offence  charged  fails.  I  should  like  to  have  had  some  authoriir 
Sir  Herbert  in  this  court  for  the  assertion  that,  unless  all  the  offences  charged  be  proved, 
^ner  Fiwt  m  tjjg  party  is  entitled  to  be  dismissed  from  the  whole  of  the  charge.  I  am  of 
(C/erA).'  opinion  that  there  is  no  authority  upon  which  such  a  position  can  be  nuia- 

tained^  and  I  have  no  doubt  I  could  And  cases  over  and  over  again,  ia 
which,  where  only  one  part  of  the  charge  has  been  made  out,  the  party 
has  been  pronounced  guilty.  The  case  of  Hutchins  v.  DenzUoe  (1  )^  referred 
to,  was  a  proceeding  under  a  statute :  where  there  are  different  offeBees 
subjecting  the  party  to  different  degrees  of  punishment  The  case  of  TUA* 
marsh  v.  Chapman  (2)  was  a  proceeding  under  a  particular  canon  for  boI 
reading  the  burial  service :  the  canon  requires  that  convenient  notice  sbottU 
have  been  given  to  the  clergyman,  which  was  not  proved,  and  withoat 
that  proof  no  offence  is  committed. 

<*1  am  of  opinion  that  quite  sufficient  is  proved  against  Mr.  Shore  to 
render  him  liable  to  ecclesiastical  censure  and  punishment.  When  the  t»m 
came  originally  before  the  court,  the  prayer  at  the  conclusion  of  the  articles 
was,  that  he  should  be  admonished  to  abstain  from  performing  ecclptiie 
tical  duties  or  divine  offices  in  the  chapel  in  question,  be  canonicd^ 
punished  according  to  the  exigency  of  the  law,  and  be  condemned  in  the 
costs.  As  I  understand,  the  prayer,  now  made  to  the  court,  is  not  to  the 
same  effect ;  but  I  confess,  I  am  not  prepared  to  go  beyond  that  which  if  a 
canonical  punishment ;  for  however  vexatiously  Mr.  Shore  may  have 
ducted  himself  here,  and  elsewhere,  I  do  not  consider  that  I  can  take 
conduct  into  the  account.  lie  is  not  called  on  to  answer  for  the  otfenee  of 
seceding  from  the  church  ;  for  such  an  offence  there  must  be  other  pn^ 
ccedings,  in  order  to  procure  additional  punishment ;  nor  do  I  think  it  by 
any  means  clear  that,  under  the  circumstances  of  this  case,  I  can  refer  to 
the  protest,  which  was  overruled,  or  to  the  allegation  of  Mr.  Shore,  which 
was  rejected ;  though,  had  that  allegation  been  admitted,  and  the  proof 
thereof  failed,  I  might  have  taken  a  different  course,  for  I  do  not  know  that 
the  court  is  bound  by  the  prayer ;  it  might  be  in  itself  illegal.  On  a  coit- 
sidcration  of  the  whole  case,  I  am  of  opinion  that  the  proctor  for  the  pro- 
moter has  proved  the  articles  charging  Mr.  Shore  with  having  been  goiltr 
of  publicly  reading  prayers,  according  to  the  form  prescribed  by  the  Booh 
of  Common  Prayer,  and  of  preaching  in  an  unconsecrated  chapel  withoat 
a  license  (leaving  out  administering  the  Sacrament);  that  he  has  thereby 
incurred  ecclesiastical  censure  ;  and  that  he  must  be  admonished  to  refraii 
from  offending  in  like  manner  in  future.  Should  he  be  guilty  of  a  rppeti- 
lion  of  this  offence,  it  will  be  one  not  only  against  his  diocesan,  bat  againit 
the  authority  of  this  court.  Though  this  gentleman  is  at  thi:i  momenta 
minister  of  the  Established  Church  of  this  land,  from  which  office  he  cannot 
of  his  own  authority  relieve  himself,  still  I  do  not  think  I  am  ent:tlcd  to 
depose  him  from  the  ministry.  I  content  myself  by  pronouncing  that  the 
articles  have  been  sufficiently  proved.  I  admonish  Mr.  Shore  to  abstaia 
from  offending  in  like  manner  in  future,  in  the  parish  of  Bury  Pomeroy* 
and  in  the  diocese  of  Exeter,  and  elsewhere  in  the  province  of  Canterbury; 
and  I  condemn  liim  in  the  costs." 

(I)  Consist.  181.  (S)  1  Robertson,  17 J. 


RATES  (CHURCH). 
Pnpe   1189.  after  line  +0,  I'merl 

The  following  U  a  morR  deUilpil  Btalenient  or  the  facta  in  the  fore- 
going case  of  Dale  v.  Pollard (\) :  — U  appears  that  the  plaintiff  had 
been  summoned  before  two  justice's  to  pay  his  proportion  of  a  chnrch 
rate,  laid  by  the  churchwardens  with  the  consent  of  lite  minority  of  a 
vestry  meeting,  the  sum  being  under  \0l.  The  justices  asked  his  attor- 
ney if  he  had  any  thing  to  say  against  the  payment.  The  attorney  said, 
ibat  he  should  not  dispute  the  validity  of  the  rate  there,  but  give  them 
a  written  notice;  and  should  bring  an  Action  against  the  Justices  if 
they  enforced  it  He  then,  before  the  maLing  of  the  order,  served  the 
justices  with  a  written  notice  that  the  plaintiff  "protested  against  the  church 
rate  as  unscriptural,  &c.,  that  he  should  not  contest  the  validity  of  the  rate 
tn  the  ecclesiastical  courts,  and  that  he  should  commence  action*  in  the 
courts  of  common  law  against  the  justices  and  all  other  persons  concerned 
therein  for  all  acts  and  proceedings  connected  with  the  rate  which  he 
lliould  be  advised  were  illegal."  The  justices  knew,  at  the  lime  of  the 
r,  &c.,  that  the  plaintiff  intended  to  dispute  the  right  of  a  minority  to 
impose  a  church  rate: — It  was  held,  that  these  facts,  taken  together, 
•howcd  that  the  validity  of  the  rate  was  disputed,  and  notice  thereof  given 
to  the  justices,  under  stat.  53  Geo.  3.  e.  127.  i.7. 

Lord  Denman, — '■  I  think  it  not  at  all  impossible,  that  the  legislature  in 
IMSsing  Stat.  53  Geo.  3.  c.  1?7.  a.  7.,  may  h.ive  intended  that  all  rates  below 
\QL  should  be  decided  by  the  Justices  unless  the  party  gave  notice  of  his 
Intention  to  dispute  in  the  ecclesiastical  court.  But  that  is  not  the  lan- 
guage of  the  act.  And  certainly,  if  it  were,  this  difBcully  would  follow, 
that,  in  order  to  exempt  himself  from  the  jurisdiction  of  the  Justices  a  party 
lUSt  give  notice  of  an  intention  to  dispute  in  the  ecclesiastical  court, 
although  perfectly  aware  that  a  prohibition  would  ensue.  At  all  events, 
■a  the  statute  stands,  the  jurisdictiou  is  taken  away  wherever  the  validity  is 
disputed  and  notice  thereof  given  to  the  justices.  Here,  we  have,  first,  a 
general  declaration  that  the  party  will  not  try  the  validity  before  the  jus- 
tices, and  then  a  written  notice  that  he  will  Dot  dispute  in  the  ecclesiastieal 
eourt,  but  that  actions  will  be  brought.  The  whole,  taken  together, 
■  to  ray  mind  that  his  intention  was  (o  dispute,  in  a  legal  course,  the 
validity  of  the  rate:  and  it  is  found  that  the  justices  knew  this." 

Mr.  Justice  Pattesom, — "  This  is  a  question  of  fact  on  all  the  evidence 

set  out  in  the  special  case:  namely,  whether  the  plaintiff  disputed  the 
validity  of  the  rate,  and  gave  a  notice  '  thereof.'  The  question  is  not  in 
what  nay  or  before  what  court  he  meant  to  diiipule  it.  The  words  'we 
not  dispute  the  validity  of  the  rate'  must  nut  be  taken  except  in  con- 
IKxion  with  what  precedes  and  follows,  which  points  their  meaning  to  a 
4i*pute  before  the  Justices  only.     The  written  notice,  though  not  drawn 

with  the  care  which  was  desirable,  showa  upon  the  whole  what  his  in. 
teption  was ;  and  it  is  found  that  the  justices  knew  that  he  meant  to  di-ipute 
»  particular  question,  affecting  the  validity  of  the 
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ADDENDA. 


Ratk* 

Judgment  of 
Mr.  Justice 
Wightmaa 
in  DaU  ▼.  JM- 
lanL 


Judgment  of 
Mr.  Justice 
Erie  in  DaU 
V.  FoBanL 


Mr.  Justice  Wightman,— <«  The  decision  in  Rex  v.  WrMaiaf  (1)  «m 
that  there  must  be  a  real  intention  to  dispute,  not  a  mere  statement  of  sack 
intention.  That  difficulty  is  got  over  here  by  the  statement  in  the  csse^  tint 
the  justices  knew  that  the  intention  was  bond  fide*  The  onlj  questioa  ii. 
Was  it  an  intention  to  dispute  the  validity  of  the  rate,  within  the  mtnniig  of 
the  statute  ?  Undoubtedly  the  written  notice  is  not  very  formal ;  bat  it  is 
evident,  upon  the  whole,  that  its  meaning  is,  that  the  plaintilT  intended  Is 
dispute  such  validity,  not  in  the  ecclesiastical  court,  bnt  bj  prohibHioB  If 
the  other  side  attempted  to  try  the  question  there,  ^-  by  actiony  if  the  jnsliea 
chose  to  issue  a  warrant." 

Mr.  Justice  Erle, — <<  In  Rex  v.  iVroUesky  (2)  there  was  a  mere  decb* 
ration  of  an  intention  to  dispute  the  validity ;  no  action  againat  the  jvstiMf 
was  threatened ;  and  the  decision  was,  that  the  case  should  bie  sent  back  is 
the  justices." 


Page  1210.  m  fnoU  1,  huert 


1  Robertson,  367. 


SUSPENSION. 

Page  1294.  t^Une^Q,  imeen 

In  Brookes  the  Younger  v.  CreseweU  (S),  the  respondent 
from  office  and  benefice  for  a  certain  period,  and  until  he  prodimi  a 
certificate  satisfactory  to  the  Court  of  his  conduct  during  the  wunftemtt, 
and  was  also  condemned  in  the  costs;  at  the  expiration  of  the  period  of  nt- 
pension,  upon  the  exhibition  of  a  satisfactory  certificate,  the  Court  rdaicd 
the  suspension  although  the  costs  had  not  been  paid. 


P€ige  1294s  tn  note  4^  ineert 
Sed  vide  ante,  Clarke  v.  Heathcote  {Clerk),  ante,  4S4.     1  Robertsoa, 


u  •• 


(1)  1  B.  &  Ad.  648. 

(2)  Ibid. 


(S)  5  Notes  of  Cbsci 

Amitt  981.  m 
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abeyance; 

derivation  and  meaning  of  tenn,  1. 

pending  abeyance,  ireehdd  is  in  no  one,  1. 

patron  has  no  right  during  abeyance,  1. 

annuity  may  be  released  to  patron  during  abeyance,  1. 
ABINGER^  LORD  C.  B.,  judgment  of,  in 

Spry  V.  Emperor  (burial  fees),  220. 

Downes  v.  Craig  (exchange  of  livings),  462. 
ABSOLUTION, 

by  the  bishop,  in  order  to  give  christian  burial,  196. 

power  of  deacon  to  pronounce,  823. 
ACCOUNTS, 

of  churchwardens,  847 — 360. 

of  trustees  under  local  acts  for  'church  building,  to  be  audited, 
1170. 
ACTION, 

when  it  lies  against  persons  acting  judicially,  663.    See  Limiiaiian. 
ADDITIONS, 

in  writs  of  capias,  upon  exconmiunication,  338. 
AD^IINISTRATORS, 

liability  of,  to  action  for  dilapidations,  461,  463.     See  Executor. 
ADMISSION, 

is  when  bishop  admits  clerk  to  be  able,  2. 

differs  from  institution  and  induction,  2. 
ADULTERY.     See  Divorce 
ADVOWSON, 

is  the  right  of  patronage  to  a  church,' or  an  ecclesiastical  benefice,  3. 

distinction  between  advowsons  appendant  and  advowsons  in  gross,  3. 

passing  with  manor  by  words  cum  pertinentiis  is  appendant,  3. 

usurpation  of  the  king  will  not  make  advowson  disappendant,  3. 

may  be  appendant  to  reputed  manor,  or  to  earldom,  if  there  are 
demesnes,  3. 

of  a  vicarage  may  be  appendant  to  a  manor  or  a  parsonage,  3. 

granted  by  Edw.  IV.  avoided,  3. 

may  become  gross  by  conveyance  of  manor  except  advowson,  4. 
or  by  conveyance  without  manor,  4. 
or  by  being  presented  to  as  in  gross,  4. 
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ADVOWSON  —  continued. 

effect  of  coparceners  making  partition  of  manor  with  or  without 

exception  of  advowson,  4. 
maj  cease  to  be  appendant  for  a  certain  time,  and  jet  become 

again  appendant,  4. 
maj  be  appendant  for  one  turn,  and  in  gross  for  another,  4. 
effect  of  wrongful  alienation  of  advowson  bj  tenant  in  tail  or 

stranger,  4,  6. 
effect  of  performing  condition,  when  manor  is  mortgaged,  6. 
both  in  gross  and  appendant  lie  in  tenure,  6. 
presentative,  collatiye,  and  donative,  defined,  6. 
donative  advowson  lost  bj  presentation  of  patron,  6. 

but  not  of  stranger,  5. 
void  turn  of  donative  descends  to  heir,  7. 

owner  of  l^al  estate  presents,  but  cestuique  trust  nominates  to  ad- 
vowson, 6. 
estate  in  advowson  maj  be  in  fee  simple,  in  fee  tail,  for  life  or 

years,  in  joint  tenancy,  coparcenery  or  common,  and  is  subject  to 

curtesy  and  dower,  6. 
power  of  tenant  in  tail  of  advowson,  or  for  life,  6. 
personal  representative  has  right  to  present,  where  patron  or  owner 

dies  after  vacancy,  7. 
is  assets  for  pajrment  of  debts,  7. 
right  of  next  presentation  and  option  are  assets,  7. 
right  to  advowson  is  lost  by  cession,  patientia  reformatie  ecclesise, 

ruin  of  the  church,  seizure  by  infidels,  or  heresy,  7. 
on  outlawry,  king  presents,  7. 
alienation  of,  7. 

restraint  on  alienation,  by  ecclesiastical  persons,  8. 
not  included  in  conveyance  of  manor  under  57  Geo.  3.  c.  97.,  8.' 
nor  in  demise  of  manor  for  years,  cum  pertincntiis,  8. 
nor  in  grants  by  the  Crown,  unless  expressly  mentioned,  8. 
but  grant  of,  may  be  presumed,  9. 
may  be  devised,  but  not  under  term  '*  lands,"  9. 
is  included  in  ^'  real  estate,"  since  1  Vict  c.  26.,  10. 
may  be  devised  to  college  as  charitable  use,  10. 
how  inherited  from  ancestor,  10. 

on  descent  and  avoidance,  heir  is  preferred  to  executor,  10. 
alienation  by  municipal  corporations,  10,  939. 
grant  of  advowson  must  be  when  church  is  void,  10,  11. 

except  by  the  king,  11. 
limitation  of  actions  for  recovery  of  advowsons,  1 1. 
form  of  grant,  1 1 .     See  Avoidance — Cathedrals — Dean  and  Chap- 

ter  —  Presentation  —  Quare  Impedit  —  Simony, 
AFFINITY.     Sec  Levitical  Degrees. 
AFFIRMATION, 

by  Quakers  and  Moravians,  24,  461. 
AGE, 

for  deacons  and  priests'  orders,  82^ 
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AISLE, 

defined,  278. 

property  in,  278. 

alwajs  supposed  to  be  held  in  respect  of  a  houaey  278. 

prescription  for  seat  in,  278. 

circumstances  that  constitute  the  aisle  proper  and  peculiar  to  the 
house,  278. 

an  action  can  be  maintained  for  a  disturbance  in  the  right  of  an 
aisle,  278. 

intrusion  upon  aisle,  is  not  a  question  for  the  Ecdesiasticai  Coorti 
279,  1047. 
ALDERMAN, 

is  exempt  from  being  churchwarden,  333. 
ALIENATION, 

bj  ecclesiastical  persons,  8. 

bj  corporations,   10,  939.     See  Augmentations '^Church 
Acts — Endowment '^^  Leases'^  Simony. 
ALIENS, 

right  of  presentation  in,  933. 

cannot  be  churchwardens,  334. 
ALMS, 

chest  for  alms  is  to  be  kept  in  the  church,  286. 

distribution  of  alms  collected  at  the  ofiertory,  287,  627. 
ALTAR, 

communion  table  is  not  an  altar,  289,  619,  624.  * 

use  of  crucifix  upon,  is  improper,  1086.     See  Lords  Supper. 
ALTARAGE, 

what  it  includes,  13. 
ALVANLEY,  LORD,  judgment  of,  in 

Arbuckle  v,  Cowtan  (enforcing  debts  against  a  clergyman)!  1241. 
AMENDMENT, 

of  writ  de  capiendo  contumace,  550. 
ANNATES, 

nature  of,  554. 
ANNEXATION.    See  Archdeaconry  —  Augmentations. 
ANTIGUA, 

law  of  marriage  in,  776. 
APPEAL, 

definition,  15. 

to  Rome,  origin  of,  and  statutes  as  to,  15. 

I^Ir.  Justice  Coleridge's  dictum  upon  appeals  to  Rome,  1415. 

should  be  within  fifteen  days  of  judgment,  under  24  Hen.  8.  c.  12., 
16. 

statutes  relating  to,  16. 

may  be  in  forma  pauperis,  16. 

lies  not  where  jurisdiction  is  denied,  16. 
power  of,  does  not  prevent  prohihilioD,  1061. 

waiver  of  right,  by  acts  in  furtherance,  or  acquiescence,  116. 
where  respondents  are  not  parties  in  court  below,  16. 
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APPEAL  —  continued. 

may  be  from  definitive  sentences,  grierances,  or  cftnsca  of  eorree- 

tion,  17. 
does  not  lie  from  eentence  until  final  sentence  be  given,  17. 
may  be  against  all  the  acts  of  one  court  day,  17. 
against  refusal  of  citation  in  libel  for  heresy,  18. 
against  refusal  to  receive  letters  of  request  er  debito  jnstiti^  17. 
against  grant  of  inhibition  to  widow  administratrix,  IS. 
will  not  lie  against  refusal  to  rescind  order,  18. 

or  against  refusal  to  permit  witnesses  to  be  examiaed,  18. 
to  archbishop  of  Canterbury  against  bishop's  refiisa!  to  grant  insti- 

tiition  or  licence  in  consequence  of  non-acqaainbuice  with  the 

Welsb  language^  18. 
to  archbishop  against  orders  as  to  residence,  or  refiiul  or  revocatioa 

of  licence  for  non-residence,  18, 19, 
agunst  sequestration  of  a  benefice  by  the  bishop  on  aecotrat  of  the 

non-residence  of  incumbent,  19. 
against  sequestration  where  incumbent  has  returned  to  reaideoce 

pursuant  to  monition  or  order,  and  again  absented  himself,  19. 
against  appointment  of  curate  by  bishop,  19. 
against  bishop's  appointment  of  assistant  curate,  19. 
against  bishop's  refusal  to  permit  dismissal  of  cnrate,  19. 
non-appeal  from  the  decision   of  the  bishop   in  cases  of  dispute 

between  a  non-resident  incumbent  and  the   stipendiaiy  curate, 

respecting  the  amount  of  salary.  20. 
against  bishop's  revocation  of  curate's  licence,  20. 
mode  of  appealing  to  the  archbishop  of  the  province,  20. 
time  for  appeal,  according  to  canon  law,  is  ten  days,  and  fifteen  by 

24Hen.  8.  c.  12.  S.37.,  20. 
judgment  of  Sir  John  NichoU  in  Schultes  v.  Hodgson,  21. 
time  of  appealing  under  3  &  4  Will.  4.  c.  41.  s.  20.,  22. 
will  be  dismissed  if  it  be  not  prosecuted  within  the  time  limited 

by  law,  22. 
to  king  in  council  substituted  for  appeals  to  Rome,  122.    Sec  iVnry 

Cotmcil, 
under  3  fc  4  Vict.  c.  8&  h  24  Hen.  8.  c.  13.,  bishop  may  send  tho  caoae 

to  the  court  of  appeal  of  the  province,  and  judge  of  the  court 

may  make  orders  for  ex(>cditing  such  suits,  27. 
no  appeal  from  interlocutory  decree  without  permission,  28. 
what  appeals  may  be,  28. 

archbishops  and  bishops,  members  of  the  Privy  Conndl,  to  be  mem- 
bers of  the  judicial  committee  on  all  appeals,  28. 
24  Hen.  8.  c.  12.  does  not  apjjly  to  deans  and  chapters,  28, 
lies  from  commissary  to  metropolitan  court,  28. 
from  peculiars,  28,  29. 

from  dean  and  chapter  lies  direct  to  the  archbishop,  28. 
inhibition  is  granted,  pending  appeal  to  stay  the  execution  of  the 

sentence  of  the  inferior  court,  28. 
the  cause  of  appeal  should  appear  in  the  inhibition,  30. 
court  may  receive  fresh  plea  on  appeal,  30. 
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APPEAL  —  conHnued. 

distinctions  as  to  new  matter  on  appeals,  30. 

until  inhibition  retumedy  the  court  has  nothing  whereon  to  act,  32. 

the  court  is  not  restrained  till  an  inhibition  is  senred,  32. 

right  to  begin  on  appeal,  32. 

effect  of  attentats,  33. 

when  remitted  to  the  court  below,  34. 

judgment  of  Sir  John  NichoU  in  Bljth  v.  Bljth,  as  to  effect  of 
appeal,  34. 

parties  can  be  put  on  terms  of  arrangement  for  the  future  trial  of 
the  cause,  34. 

pending  appeal  against  deprivation,  church  is  not  void,  92. 

stamp  on  appeals,  34,  36. 

sealing  of  appeals,  35. 

costs  are  discretionary,  35. 

court  of  appeal  cannot  enforce  payment,  of  costs  in  inferior  court, 
36.     See  Church  Discipline  Act — Inhibition  —  Privy  Council  -« 
Residence, 
APPENDANT.     See  Advowson, 
APPORTIONMENT, 

of  augmentations,  721. 

of  glebe  and  charges  upon  division  of  parishes  and   creation  of 
districts,  853,  863,  865. 

of  bequests  and  charges ;  on  division  of  parishes  on  creation  of 
new  districts  or  chapelries,  866. 

of  tithes,  1305. 

of  spiritual  duties  under  2  &  3  Vict  c  30.,  519. 
APPROPRIATIONS, 

origin  and  requisites  of;  26,  440^  136a 

two  forms  of,  37. 

original  distribution  of  tithes  was  into  four  parts,  37. 

mode  of  obtaining,  37. 

appropriators  were  originally  persons  spiritual,  37. 

church  may  become  disappropriated  by  dissolution,  or  by  present- 
ment, 38. 

effect  of  an  appropriation  once  severed,  38. 

origin  and  application  of  appropriations  by  the  governors  of  Queen 
Anne's  Bounty,  38,  39.      See  Adoowson — Augmentations  — 
Curates -^  Queen  Ann^s  Bounty  ^^  Vicars  and  Vicarages. 
ARCHBISHOPS, 

defined,  39 

titles  of,  40. 

original  jurisdiction  of  the  arehbishop  of  Canterbury,  40. 

origin  of  the  metrc^litan  see  of  York,  41. 

mode  of  addressing,  41. 

archbishop  of  Canterbury  first  peer  of  the  realm,  41. 

archbishop  of  York  has  precedence  next  to  the  lord  chancellor,  41. 

enthronement  of  archbishops,  41. 

can  qualify  eight  chaplains,  41. 

archbishop  of  Canterbury  crowns  the  sovereign,  41.         > 
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archbishop  of  Canterbury  can  grant  dispensations,  41. 

calls  the  convocation  afler  receipt  of  king's  writ,  42. 

confirms  election  of  bishops,  42.     See  Judgment  in  Reg.  y.  Ardi- 

bishop  of  Canterbury^  1397 — 1459. 
consecration  of  subjects  of  other  countries  by  the  mrchbtshi^  of 

Canterbury  and  York,  42. 
has  jurisdiction  over  inferior  clergy,  42. 
appeals  lie  to  the  archbishop,  43. 
holds  his  court  by  his  vicar-general,  43. 
is  guardian  of  the  spiritualities  of  a  vacant  see,  43. 
options  of  the  archbishops,  43. 
can  present  by  lapse,  43. 
ARCHBISHOPRICS, 
vacancies  in,  44. 

pending  vacancy,  dean  and  chapter  are  guardians  of  the  ^irita- 
alities,  43. 
ARCHDEACON, 
defined,  84. 
authority  of  an  archdeacon  is  jurisdictio  ordinaria  and  jnriadictio 

delegata,  46. 
duties  of,  at  his  visitations,  135,  1384. 
appointment  of,  46.1 
must  be  twenty-five  years  old,  and  must  have  been  six  jean  in 

priest's  orders,  46. 
must  read  and  assent  to  the  common  prayer,  but  not  the  thirty-nine 

articles,  47. 
qualifying  oaths  for  office  must  be  taken,  47. 
residence  of  archdeacons  under  3  &4  Vict  c  113.,  47. 
may  bold  together  with  his  archdeaconry  two  benefices,  47. 
efiect  of  institution  and  induction  to  office  of,  567. 
jurisdiction  of  archdeacons  by  6  &  7  Will.  4.  c.  77.,  48. 
ministerial  duties  of,  48. 

is  liable  to  an  action  for  refusing  to  induct,  571. 
may  act  as  assessors  under  the  Church  Discipline  Act,  49. 
li is  jurisdiction  is  in  concurrence  with  that  of  the  bishop,  49. 

but  exclusive  when  he  has  a  peculiar,  49. 
appeal  lies  to  bishop  by  24  Hen.  8.  c.  12.,  49. 
from  the  archdeacon  of  an  archbishopric,  appeal  is  to  Court  of 
Arches,  49. 
ARCHDEACONRY, 

origin  of  archdeaconries,  47. 

by  the  canon  law,  no  deanery  or  archdeaconry  can  be  comprebendcd 

under  the  name  of  a  benefice  having  cure  of  souls,  46. 
under  1  k  2  Vict.  c.  106.  s.  124.  "benefice*'  does  not  i^ode  tn 

archdeaconry,  46. 
is  an  ecclesiastical  dignity,  46. 
is  comprehended  under  "  cathedral  preferment,"  46. 
powers  given  to  ecclesiastical  commissioners  to  create  archdea- 
conries, 49. 
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bishops  of  London  and  Lincoln  may  appoint  an  archdeacon  to  the 

new  canonrj  of  St.  Paul's  and  Lincoln,  60. 
provision  for  income  under  3 &4  Yict.  c  113.  s.  34.,  50. 
such  new  archdeaconry  is  cathedral  preferment  within  1  &  2  Vict 

c.  106.,  51. 
may  be  endowed  with  benefices,  51. 
existing  archdeacon  must  consent  to  annexation,  51. 
application  of  income,  51. 

endowment  of,  may  be  disannexed  and  transferred,  51. 
estates  to  be  Tested  in  commissioners,  51. 
new  archdeaconries  created  by  ecclesiastical  commissioners,  50. 
quare  impedit  will  lie  for,  46. 
ARCHES,  COURT  OF, 

defined,  and  derivation  of  name,  S2. 

offices  of  dean  of  the  arches  and  official  principal  held  by  the  same 

person,  62. 
jurisdiction  of  the  dean  of  the  arches,  52. 
suit  in  Court  of  Arches  by  letters  of  request,  S2. 
dean  of  the  arches  exercises  jurisdiction  during  the  vacancies  of  sees 

as  vicar-general,  53. 
nature  of  the  jurisdiction  of  the  Court  of  Arches,  as  defined  by  Sir 

Greorge  Lee  in  Butler  v,  Dolben,  53. 
jurisdiction  in  personal  legacies,  53. 

mode  in  which  legacy  is  sued  for  in  the  Court  of  Arches,  53. 
dean  of  the  arches  has  authority  to  pronounce  sentence  of  depri- 
vation, 53. ;  but  see  434,  1463. 
no  jurisdiction  to  determine  the  allowance  to  minors,  53. 
no  authority  to  cite,  except  under  stat.  23  Hen.  8.  c.  9.,  53. 
an  appeal  lies  to  the  Privy  Council,  55. 

Court  of  Peculiars  is  a  branch  of,  and  annexed  to»  the  Court  of 
Arches,  66,     See  Letters  of  Request. 
ARCHIPRESBYTER, 

definition  and  appointment  of,  55.     See  Rural  Dean. 
ARREST, 

exemption  of  clergymen  from,  173,  960. 
of  dead  body  is  illegal,  200. 
what  lawful  on  Sunday,  1291. 
ARTICLES  (THE  THIRTY-NINE), 

history  of  compilation  of  the  articles,  56. 
are  part  of  the  statute  law,  57. 
which  concern  faith  and  doctrine,  57* 

under  13  Eliz.  c  12.  ss.  5, 6,  the  articles  must  be  subscribed  by  per- 
sons to  be  ordained  deacons  or  priests,  57. 
by  canon  36.,  subscription  to  the  three  articles  concerning  supremacy, 
the  common  prayer,  and  the  thirty-nine  articles,  is  necessary,  57* 
Bishop  of  Lincoln's  charge  upon  subscription,  7. 
Bishop  of  Hereford's  charge  upon  subscription,  57 — 59.  n.,  66.  n. 
Sir  William  Scott*s  judgment  against  Mr.  Stone  for  opposition  to 
the  artidesi  61—65. 
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ARTIC5LES  (THE  THTRTT-NINE)  —  eanimued. 
refusal  or  n^lect  to  read  the  artides,  68—65. 
refusal  to  subscribe  renders  the  church  ipso  facto  Toid,  68^  69. 
subscription  to  the  thir^-nine  articles  is  necessarj  bj  the  heads  of 

collies,  by  chancellors^  officials,  and  commissaries^  69. 
must  be  read  and  assented  to  by  lecturers,  59. 
must  be  subscribed  by  curates  to  be  licensed,  60. 

by  schoolmasters,  60L 
in  what  sensethethirty-ninearticlesaretobe8ub6cribed,60.  See65.sk 
to  be  read  by  ministers  after  induction,  60. 
mode  and  time  for  reading  the  articles,  60. 
the  '^  unfeigned  assent"  required  by  13  Elis.  e.  12.  a.  S.  must  be 

absolute,  60,  61. 

it  will  be  presumed  that  a  parson  has  read  the  IhirtyHiine  articles^  61. 

penalty  for  opposing  the  thir^-nine  articles,  61. 

practical  directions  as  to  rea^ng,  66.     See  ^ubteHam'^  Laiitmtiom 
—  Lecturers  —  Reading  in. 

ARTICLES, 

proceedings  by  articles  under  the  Church  Discipline  Act,  980. 

for  brawling  may  be  promoted  by  any  one,  180, 181. 

of  inquiry  at  visitation,  1380. 
ASAPH,  SAINT, 

limits  of  diocese,  497,  1462. 
ASSESSOR, 

office  of,  242,  246. 
ASSETS, 

advowson  and  archbishop's  option  are  assets,  7. 
ASSIGNMENT, 

of  districts  to  chapels,  867. 
ASTRONOI^nCAL  SOCIETY, 

right  to  take  gift  of  advowsons,  102. 
ATTENTATS, 

nature  of,  33. 
ATTORNEYS, 

arc  exempt  from  being  churchwardens,  333. 

not  within  29  Car  2.  c.  7.,  1288. 
AUDIENCE,  COURT  OF, 

by  whose  authority  the  court  of  audience  is  held,  67. 

objections  against  the  authority  of  the  court,  67. 

judges  appointed  by  patent  after  Reformation,  67. 

court  is  now  fallen  into  desuetude,  67. 

archbishop  of  York  has  a  court  of  audience,  67. 
AUDITORS, 

choice  of,  by  parishioners,  1359,  1363. 

their  powers,  1366. 
AUGMENTATIONS, 

list  of  statutes  relating  to,  68. 

provision  in  29  Car.  2.  c  8.,  limiting  any  augmentation,  is  i^waled 
by  1  &  2  Will.  4.  c.  45.,  70. 

doubts  as  to  augmentations  out  of  tithes  explained,  70. 
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AUGMENTATIONS  —  canHnued. 

29  Car.  2.  c.8.  now  extendfl  to  augmentations  bj  colleges  and 
hospitals,  and  spiritual  persons,  out  of  any  hereditaments  to  anj 
church  or  chapel  being  in  their  patronage,  70,  71. 
aU  such  augmentations  to  be  in  the  form  of  annual  rent,  71. 
where  hereditaments  are  in  lease,  a  part  of  the  reserved  rent  may 

be  granted  as  an  augmentation,  71. 
where  hereditaments  are  subject  to  a  lease  not  resenring  a  rack  rent, 
an  augmentation  may  be  granted^  to  take  effect  on  the  determina- 
tion of  such  lease,  71,  72. 
power  in  such  cases  to  defer  the  conmiencem^it  of  the  augmenta- 
tion upon  renewal  of  the  lease,  72. 
restriction  on  the  exercise  of  the  power  of  apportionment,  72. 
so  much  of  29  Car.  2.  c  8.  as  requires  an  express  continuance  of  the 

augmentation  in  new  leases  is  repealed,  72. 
there  is  power  to  apportion  augmentations  on  future  leases^  72. 
ecclesiastical  corporations,  colleges,  &c  holding  impropriate  rectories, 
or  tithes,  may  annex  the  same  to  any  church  or  chapel  within  the 
parish  in  which  the  rectory  lies,  or  the  tithes  arise,  73. 
there  is  power  to  annex  lands,  kc  held  by  them  to  any  church  or 

chi^l  under  their  patronage,  73. 
snch  annexations  to  be  subject  to  prior  leases,  and  the  rents  reserved 
upon  the  same,  or  some  portion  thereof,  to  be  determined  by  the 
deed  of  annexation,  73. 
provisions  of  39  &  40  Geo.  3.  c  41.  extend  to  such  annexations  in 

certain  cases,  73. 
certain  powers  are  to  apply  to  persons  entitled  to  alternate  presen- 

tation,  74. 
benefices  exceeding  in  yearly  value  300L  are  not  to  be  raised,  and 

all  others  to  be  limited,  74. 
modes  of  exercising  power  to  determine  the  yearly  value  of  any 

hereditaments  for  the  purposes  of  1  &  2  WilL  4.  c  45.,  74. 
incumbent  not  to  exercise  these  powers,  75.* 
incumbent  may  annex  tithes,  &c  to  which  he  is  entitled,  arising  out 
of  the  limits  of  his  benefice  to  the  church  or  chapel  of  the  parish 
where  they  arise,  7o. 
rectors  or  vicars  may  charge  their  rectories  and  vicarages  for  the 

benefit  of  ch^>els  of  ease,  75,  76. 
consent  where  patronage  of  benefice  is  in  the  crown,  76. 
where  patron  is  an  incapacitated  person,  76. 
where  patronage  is  part  of  the  possessions  of  the  duchy  of  Qom- 

wall,  76,  77. 
instruments  to  be  deposited  in  the  registry  of  the  diocese,  77. 
oificd   copies   of  instruments    deposited    in    the    registry  to    be 

evidence,  77. 
fee  to  the  registrar,  77. 
extent  of  the  word  "  benefice,"  77. 
powers  for  augmentation  extended  to  endowments  of  chapels  for 

consolidated  chapelries,  77. 
consent  of  ecclesiastical  commissioners  required  toaugmentationsi  78. 
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under  1  &  2  WilL  4.  c.  45.  may  be  made  by  all  corporatkos  loks 

and  building  land  may  be  let  or  sold  for  that  porpoaey  78. 
9  &  10  Vict.   c.  88.  removes  doubts  as  to  the  l^[ality  of 

assignments  of  ecclesiastical  patronage,  78. 
summary  of  benefices  and  churches  augmented  by  the 

commissioners  for  England,  made  up  to  January  1.  1847,  79. 
of  district  chapelries,  80. 
by  governors  of  Queen  Anne's  Bounty,  80. 
form  of  grant  of  augmentation,  80.     See  Benefaciums — Gl^peb  ~ 

Church  Building  Statutes  ^~' Endowments -^  First  FrmUs  smi 
Tenths  —  Purchases. 
AURICULAR  CONFESSION, 

Bishop  of  Hereford's  charge  upon,  370.  n. 
AVOIDANCE, 
defined,  81. 

is  of  two  kinds,  either  in  fact  or  in  law,  81. 
an  actual  vacancy  can  never  be  granted  by  a  subject,  82. 
must  be  conveyed  by  deed,  82. 
construction  of  grants  of  avoidances,  82. 
words  of  specification  how  extended,  82. 
grant  of  a  second  avoidance  may  be  available  after  two  indoctkai 

and  institutions,  82. 
efiect  of  prerogative  right  precluding  the  grantee  from  the  liteni 

enjoyment  of  his  grant,  83. 
when  enjoyment  of  the  grant  afiected  by  an  event  subfiequent  to  the 

grant,  83. 
where  the  grant  is  defeated  by  act  of  grantee,  83. 
a  grantor  cannot  alien  for  a  longer  period  than  his  interest  ooo* 

tinues,  83. 
nature  of  estate,  83. 

grant  by  tenant  for  years  not  defeasible  by  surrender  of  his  admi- 
nistrator, 84. 
the  grant  of  a  next  avoidance  passes  but  a  chattel,  84. 
one  of  two  grantees  may  release  before  avoidance,  84. 
efiect  of  the  crown  not  taking  advantage  of  an  avoidance  caused  by 

promotion  of  the  incumbent,  84. 
exception  of  all  churches  and  vicarages  does  not  include  perpetual 

curacy,  84. 
may  occur  by  consecration,  resignation,  or  cession,  84. 
distinction  between  void  and  voidable,  85 — 91.' 
judgments  in  Halton  v.  Cove  and  Alston  v.  Atlay,  85 — 91. 
by  act  of  law,  91. 

sequestrations  under  1  &  2  Vict,  c  106.  cause  avoidance,  91. 
on  avoidance,  bishop  may  raise  money  to  build  fitting  residence^  92. 
by  deprivation,  92. 
how  tried,  92. 

pending  appeal,  church  is  not  void,  92. 
simoniacal  contracts  for  next  avoidance  void,  82.  a.     See  126S— 

1 282.     See  Advowson  —  Lapse  —  Presentation  -—  Simtmy. 
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BAHAMAS, 

law  of  marriage  in,  776. 
BAKERS, 

statute  as  to  business  of,  on  Sundays,  1291. 
BANBURY  PEERAGE  case,  795,  796. 
BANGOR, 

limits  of  diocese,  497,  1462. 
BANKRUPTS, 

right  of  presentation  in,  934. 
BANNS.    SeeMarrioffe. 
BAPTISM, 

early  mode  of,  94. 

essentials  of,  are  water  and  invocation  of  the  Trinity,  100,  109^  117. 

is  a  sacrament,  94. 

Bishop  of  Exeter*s  charge  respecting,  94.  n, 

effect  of,  95.  • 

meaning  of  the  word  unbaptized,  95,  107. 

of  infants,  95. 

a  font  of  stone  for  baptism  in  every  church,  95. 

days  upon  which  baptism  is  reconunended  to  be  received,  95. 

ministers  not  to  refuse  to  christen,  95. 

but  previous  notice  is  requisite,  96.  , 

number  of  godfathers  and  godmothers,  96. 

parent  of  child  must  not  be  godfather,  96. 

godfathers  and  godmothers  must  be  communicants,  96. 

at  what  time  the  clergyman  is  bound  to  perform  the  rites  of 
baptism,  96. 

naming  the  child,  96. 

name  is  not  now  altered  at  confirmation,  96. 

bishop  can  prevent  a  cliild  from  being  baptized  with  an  improper 
name,  97. 

mode  of  dipping,  97. 

the  use  of  the  cross  explained,  97. 

private  baptism  not  to  be  adopted  except  from  great  cause  and 
necessity,  99. 

punishment  of  minister  for  refusing  to  baptize  privately,  and  child 
dies  unbaptized,  99. 

mode  of  private  baptism,  100. 

by  canon  law,  laymen,  women,  heretics,  or  schismatics  could  bap- 
tize, 100,  104. 

subsequently  to  the  Reformation,  and  up  to  the  time  of  James  L, 
lay-baptism  was  recognised,  101,  111. 

by  minister  only,  directed  nt  Hampton  Court  Conferences,  101. 

lay-baptism  valid  during  the  Protectorate,  and  after  the  Restora- 
tion, 102# 

by  Catholics  and  Dissenters  is  valid,  102. 

universal  practice  as  to,  by  Dissenters,  whether  Catholic  or  others,  102. 

directions  in  constitutions  and  rubrics  as  to  private  baptism,  103. 

articles  of  1575  as  to  private  baptism,  104. 

the  prayer-book  now  seems  to  prohibit  it,  104. 
but  lay-baptism  is  still  valid,  104. 
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of  such  as  are  of  riper  years,  104. 

confirmation  by  the  bishop  after  baptisiDy  105. 

by  heretics  and  schismatics^  104—126. 

re-baptism  is  not  allowed^  109»  111. 

character  of  the  person  baptizing  is  immaterial  to  the  validity  cf  the 
rite,  109. 

judgment  of  Sir  J.  NichoU  in  Kemp  v.  Wickes,  105—112. 
Lord  Brougham  in  Escoti  t.  Moitinj  112 — 121. 

conmiented  upon  by  the  Bishop  of  Exeter,  122.  n, 
of  Sir  H.  J.  Fust  in  Titchmarsh  v.  Chapman,  122^-12€L 

by  Wesleyans  is  valid,  112. 

construction  of  canon  of  1603,  lid,  114. 

rubrics  of  Edward  and  Elizabeth  do  not  mention  a  miniater  being 
engaged  in  the  rite,  114. 

rubric  of  1661  does  not  invalidate  lay-baptism,  116. 

opinions  and  practice  of  the  Church  of  £kiglmnd  reviewed,  119 
—121. 

no  fees  are  due  of  common  right  for  baptism,  126. 

fees  may  be  due  by  custom,  127. 

baptism  must  be  given,  although  fee  is  unpaid,  127. 

fees  are  not  affected  by  S2  Geo.  d.  c  146.,  127.     See  Burial 

registry  of,  see  Registry  of  Baptism, 
BARBADOES, 

law  of  marriage  in,  776. 
BARRISTERS, 

are  exempt  from  being  churchwardens,  353. 

right  to  appear  under  the  Church  Discipline  Act,  977. 
BARROW,  BISHOP, 

inscription  on  his  tombstone,  213. 
BASTARDS, 

are  children  bom  out  of  lawful  matrimony,  791. 

presumption  of  law  as  to  legitimacy  of  children,  792. 

non-access,  or  impotency,  may  be  proved,  795,  796. 

Banbury  Peerage  case,  795,  796. 

presumption  where  child  is  bom  after  divorce,  793. 

child  born  after  father's  death,  legitimacy  of,  794.  n. 

child  bom  before  the  parents*  marriage  is  bastard,  794. 

ordinary's  certificate,  effect  of,  797. 

general  bastardy,  how  tried,  798. 

rights  and  disabilities  of,  798. 

is  within  the  prohibited  degrees  under  32  Hen.  8.  c.  38.,  713.  n. 

mother  is  entitled  to  custody  of,  798. 
BATH  AND  WELLS, 

limits  of  diocese,  496.  • 

BAYLP:Y,  Mr,  justice,  judgment  of,  in 

Bryan  r.  Whistler  (grant  of  vault),  209. 

Wise  t7.  Metcalfe  (dilapidations),  445 — 447. 

Byerley  r.  Windus  (right  to  pews),  909. 

Blackct  r.  Blizard  (exercise  of  power  by  a  nuyority)^  1186. 

Fennell  v.  Ridler  (observation  of  Sunday),  1286i 
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BEADLES, 

definition,  appointmenti  aod  duties,  184. 
BELLS, 

providing  bells,  is  optional  with  the  parishioners,  136* 

liability  of  parishioners  to  rate  for,  18^. 

may  be  used  by  Dissenters  and  Roman  Catholics^  135.  n. 

canons  as  to  use  of,  135. 

property  of,  is  in  churchwardens,  136.    See  Sacrikgt. 
BENEFACTIONS, 

lands  or  tithes  may  be  annexed  to  a  benefice,  137- 

lands,  tenements,  rents,  and  tithes  may  be  accepted  by  incumbents, 
137. 

lands,  tithes,  rents,  &c.  may  be  settled  upon  incumbents,  137. 

waste  or  common  lands  may  be  granted  to  an  incumbent,  137. 

■ 

no  direction  as  to  the  person  to  whom  grant  to  be  made,  and  no 
power  given  to  incumbent  to  accept,  under  17  Gka  3.  c.  53.,  137. 

lands  or  tenements  to  the  extent  of  five  acres,  and  goods  or  chattels 
to  the  value  of  500i!.,  may  be  given  and  granted  by  private  owners 
to  an  incumbent^  138. 

limitation  of  power  to  make  grants,  138. 

land  held  in  mortmain  may  be  annexed  to  a  benefice,  138. 

land  belonging  to  the  crown,  to  the  extent  of  five  acres,  may  be 
granted,  138. 

waste  lands,  to  the  extent  of  five  acres,  may  be  granted  to  an  incum- 
bent, 138. 

house  and  land  maybe  annexed  to  a  benefice,  by  the  Church  Build- 
ing Commissioners,  138. 

materials  for  building  a  house  of  residence  for  an  incumbent  may 
be  given,  138. 

messuages,  buildings,  or  lands  may  be  annexed  to  a  benefice  by  the 
commissioners  for  building  new  churches,  139. 

copyhold  lands  and  buildings  may  be  annexed  to  a  benefice,  139. 

lands,  tenements,  hereditaments,  goods,  and  chattels  may  be  granted 
to  an  incumbent  through  the  governors  of  Queen  Anne's 
Bounty,  139. 

personal  property  may  be  bequeathed  to  the  governors  of  Queen 
Anne's  Bounty,  139. 

exemption  of  ecclesiastical  commissioners  from  the  restrictions  of  the 
Mortmain  Acts,   139.      Se&  AugmeniatUmM '-^  Church  Building 
Acts. 
BENEFICE, 

defined,  140. 

may  comprehend  all  ecclesiastical  livings,  140. 

with  cure  of  souls,  140. 

beneficium  ecclesiasticum,  nature  of,  140. 

a  perpetual  curacy  is  not  an  ecclesiastical  benefice,  379. 

term  benefice  defined  by  1  &  2  Vict.  c.  106.  s.  124.,  141,  930. 
it  includes  donatives,  480. 

none  to  serve  more  than  two  benefices  in  one  day,  393.  See  Advow- 
son  —  Examination  and  Befusal -^  Instiintionj^Lapu — iVe- 
seniation  —  Besidenee^-"  Simony. 
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BEST,  LORD  CHIEF  JUSTICE,  judgment  of,  in 
Spooner  v.  Brewster  (right  to  tombstone),  213. 
BIBLE,  THE, 

history  and  dates  of  the  various  translations  of,  287.  »• 
to  be  provided  for  each  church,  287. 
BIGAMY.     See  Marriage. 
BILLS  OF  EXCHANGE, 

falling  due  on  Sunday,  are  payable  on  Saturday,  1292. 
BIRTHS, 

registry  of.    See  Registry  of  Births. 
BISHOPS, 

defined,  142. 
mode  of  addressing,  142. 
precedence  of,  142. 
'  revenues  of,  490. 

can  retain  six  chaplains,  142. 

who  can  write  to  the  bishop  to  certify  bastardy,  legality  of  matri- 

mony,  and  the  like  ecclesiastical  matter,  142. 
at  first  elected  by  the  clergy  and  the  people,  143. 
then  elected  by  the  canons,  143. 
then  donative  by  the  prince,  143. 
kings  of  England  were  anciently  the  founders  of  all  the  ardibislu^- 

rics  and  bishoprics,  143. 
to  the  creation  of,  are  requisite  election,  confirmation,  consecratioo, 

and  investiture,  144. 
judgment  of  Mr.  Justice  Erie  in  Reg.  v.  Archbishop  of  Canter- 
bury, as  to  the  duty  of  the  archbishop  in  confirming,  1347 — 1404. 
Mr.  Justice  Coleridge,  1404—1424. 
Mr.  Justice  Patteson,  1424 — 1444. 
Lord  Denman,  Chief  Justice,  1444 — 1461. 
opinions  of  counsel  upon  the  question  of  appeal,  1459. 
bishoprics  in  Ireland  are  donative,  1427. 
grant  of  the  temporalities,  146. 
payment  of  fees  and  first-fruits,  146. 
oath  of  allegiance  to  be  taken,  147. 
appointed  under  6  &  7  Vict.  c.  62.,  in  consequence  of  the  incapacity 

of  any  archbishop  or  bishop,  149. 
allowance  to  the  spiritual  person  appointed  to  i)erform  the  episcopal 

functions,  161,  162. 
provision  in  case  of  the  recovery  or  death  of  the  bishop  or  arch- 
bishop, 162. 
the  use  and  office  of  suffragan  bishops  and  coadjutors,  162 — 166. 
acceptance  of  a  bishopric  vacates  previous  preferments,  166. 
right  of  crown  to  present,  166. 
livings  do  not  become  vacated  previously  to  consecration  and  cod- 

firmation,  166. 
when  advowson  belongs  to  a  layman,  the  law  is  the  same,  166. 
when  a  bishop  dies,  leaving  a  vacant  living,  166. 
promotion  to  an  Irish  bishopric  vacates  all  benefices  in  England,  16d 
custody  of  the  temporalities,  166. 
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installation  and  restitation  of  the  temporalities,  158* 

interest  and  authority  which  a  bishop  elect  hath,  158. 

duties  as  ordinary,  158. 

general  duties  of,  159. 

can  dispense  with  residence  of  clergy,  1209 — 1221. 

seals  of  office,  159. 

duties  as  to  residence,  159. 

local  and  not  local  jurisdiction,  159. 

powers  of,  whilst  inhabiting  their  London  houses,  159. 

parliamentary  privileges,  163. 

the  number  of  the  spiritual  lords,  163. 

supposed  to  hold  certain  ancient  baronies,  163. 

archbishops  and  bishops  are  not  peers  of  the  realm,  163. 

title  of  the  bishops,  as  lords  of  parliament,  seems  to  be  founded  on 
usage,  164. 

lords  temporal  and  spiritual  only  one  estate,  164. 

order  in  which  the  bishops  sit  in  parliament,  164. 

right  of  trial  by  peers,  164. 

in  criminal  cases  the  lords  spiritual  usually  withdraw,  165. 

how  vacancies  in  bishoprics  may  be  created,  165. 

distinction  between  deposition  and  deprivation,  165,  1463. 

consecration  of  a  bishop  confers  character  indelcbilis,  166. 

the  archbishop  may  cite,  punish,  and  deprive  bishops,  166. 

members  of  the  judicial  tribunal  that  deposed  the  Bishop  of  Clogher, 
167.      See   Cathedrals  —  Church  Discipline  Act  ^^  Diocese  — 
Ecclesiastical  Commission  —  Residence  ^^Visitations. 
BLASPHEMY  AND  PROFANENESS, 

statutes  relating  to  blasphemy  and  profaneness,  168. 

any  minister  speaking  in  derogation  of,  or  any  person  by  writings 
or  words  depraving,  the  Book  of  Conunon  Prayer,  liable  to  punish- 
ment, 169,  1077, 1082. 

using  the  holy  name  of  God,  or  of  the  Holy  Trinity,  profanely,  is 
punishable,  169. 

reproaching  the  Christian  religion  is  indictable,  169. 

the  Christian  religion  is  part  of  the  law  of  the  land,  170. 

discussions  on  religious  topics  and  on  the  Established  Church,  are 
permitted,  170,  171. 

impiety  is  not  only  an  offence  against  God,  but  against  all  civil 
law  and  government,  170. 

Paine's  Age  of  Reason  is  libellous,  170. 

publications  against  morality  are  indictable,  171. 

opinion  of  Mr.  Starkie,  171. 
BOUNDARIES, 

commissioners  under  Liclosnre  Acts  are  to  give  notice  to  set  out,  897. 

mode  by  which  the  bounds  are  to  be  published  when  ascertained, 

897. 
appeal  from  determination  of  commissioners,  89'''' 
powers  of  tithe  commissioners,  898. 
bounds  of  parishes  where  to  be  tried,  898. 
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BOUNDARIES  —  continued, 

when  in  the  Ecclesiastical  Court,  1046. 
parochial  bounds  must  be  tried  in  the  temporal  courts^  8d8. 
principles  by  which  courts  of  equity  are  governed  in  issuiiig  com- 
missions to  settle  questions  of  disputed  boundaries,  8d9. 
judgment  of  Sir  William  Grant  in  Speer  v.  Crawler,  899. 
confusion  of  boundaries  constitutes  per  se  no  ground  for  the  inter* 

position  of  the  court,  899. 
when  the  Ecclesiastical  Court  has  jurisdiction,  899* 
of  new  parishes,  districts,  and  chapelries,  868,  869. 
enrolment  in  Chancery,  868. 
alteration  by  the  church  building  commissioners,  869.     See  Disirki 

Parishes  —  Parish  —  PerandmUuians  and  Boundaries. 
BRAWLING, 

disturbances  in  sacred  places  yisited  with  punishment,  173. 
arresting  a  cleigyman  during  diTine  service,  upon  civil  process,  it 

a  misdemeanour,  173. 
disturbing  any  religious  assemblies  is  punishable  under  9  &  10  Vict 

c.  59.,  173. 
object  of  5  &  6  Edw.  6.  c  4.  was  to  repress  aU  interruption  and 

disturbance  by  congregations  met  for  public  worship,  173L 
ecclesiastical  jurisdiction  exists  independently  of  the  statute,  173, 

183. 
object  of  6  &  6  Edw.  6.  c.  4.  is  not  to  protect  the  individual,  bat 

the  sacredness  of  the  place,  174. 
the  only  question  is,  whether  the  words  amount  to  an  offence  under 

the  statute,  174. 
sufficient  if  words  of  brawling  be  used,  174. 
alteration  of  service  may  amount  to  brawling,  174. 
judgment  of  Sir  John  NichoU  in  Newbery  v.  Goodwin,  175. 
judgment  of  Sir  Herbert  Jenner  Fust  in  Burder  r.  Langley,  177. 
the  court  in  cases  of  brawling  cannot  require  from  a  clergyman  a 

certificate  of  good  behaviour  during  suspension,  178. 
expostulations  uttered  to  a  clergyman  about  to  ascend  the  pulpit 

will  be  brawling,  179. 
reading  a  "notice  of  vestry"  without  due  authority,  is,  179. 
judgment  of  Sir  John  NichoU  in  Lee  r.  Matthews,  as  to  the  place 

where  brawling  may  be  committed,  179. 
mere  coarse  expressions  do  not  constitute,  180. 
parishioners  in  vestry,  by  expressing  their  opinions  in   an  inde- 
corous manner,  may  be  guilty  of,  180. 
who  may  promote  articles  for,  180. 
motives  of  promoter  may  be  inquired  into,  180. 
suit  for,  may  be  brought  by  letters  of  request,  180. 
letters  of  request  may  be  moved  into  the  Court  of  Arches,  181. 
requisites  of  the  articles  for,  181. 
part  proof  will  suffice,  1 79. 
provocation  is  no  defence,  181. 
suit  for,  must  be  brought  within  eight  months,  181. 
what  will  be  considered  a  relinquishment  of  suit,  182. 
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evidence  in  suit  for,  179,  182. 
punishment  for,  is  suspension,  182. 
costs  are  discretionary  with  the  court,  182. 
cases  as  to  prohibition  in  suits  for,  183.    See  Smiting.  ' 
BRISTOL, 

suspension  of  canonries  of,  41 1. 
BROUGHAM,  LORD,  judgments  of,  in 

EscoU  V.  Martin  (lay-baptism),  112—122. 
Piggott  r.  Bearblock  (retrospective  rates)^  1 169. 
BROWN,  SIR  THOMAS, 

on  burial,  187. 
BUILDING  CHURCHES.    See  Church  Building  Siatuie^. 
BULLER,  Mr.  JUSTICE,  judgment  of,  in 

Griffiths  r.  Matthews  (right  to  pew),  918. 
BURIAL, 

ancient  modes  of  disposing  of  the  remains  of  the  dead,  187. 
Christian  nations  prefer  sepulture  to  the  dispersion  of  the  body  by 

burning,  187. 
variations  in  practice,  188. 

no  positive  law  exists  which  prescribes  mode  of  burial,  188. 
mode   of  burying  the  dead  is   a    matter   of  ecclesiastical  cog- 
nisance, 188. 
judgment  of  JMr.  Justice  Holroyd  in  Rex  r.  Coleridge,  188. 
use  of  coffins  for  burial,  193. 
refusal  to  read  the  burial  service  punishable  in  the  Ecclesiastical 

Court,  188,  189. 
refusal  to  bury  without  registrar's  certificate  is  punishable,  966. 
all  persons  are  prima  facie  entitled  to  Christian  burial,  200. 
the  whole  service  should  be  read  by  the  clergyman,  189.  n.,  199. 
omitting  the  words  *'  as  our  hope  is  this  our  brother  doth,"  is  an 

oStnce,  189. 
rubrical  directions  as  to  meeting  the  corpse,  189* 
prayers    for    the    dead    are    not  prohibited   by  the   Gfaurch   of 

England,  189. 
origin  and  history  of  prayers  for  the  dead,  189 — 192,  213.  it. 
judgment  of  Sir  H.  Jenner  in  Breeks  v,  Woolfrey,  190. 
in  woollen  garments,  190. 
an  information  will  lie  against  a  parson  for  preventing  a  parishioner 

from  being  buried  in  the  churchyard,  193. 
minister    not   to   refuse   burial,   except   in   certain    cases    under 

canon  68.,  193. 
convenient  warning  must  be  given,  193. 

judgment  of   Sir  Herbert  Jenner  Fust  in  Titchmarsh  r.  Chap- 
man, 193. 
excommunicated  persons  are  not  entitled  to,  unless  absolved,  1^5. 
refusal  or  neglect  to  bury  dead  bodies,  is  a  misdemeanour,  196. 
persons  baptized  by  dissenters  or  laymen  are  entitled  to  burial, 
196. 

\ieaning  of  the  word  unbaptiaced,  196. 
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suicides  are  not  entitled  to,  196. 

suicides  to  be  privately  buried  in  the  parish  cnorchjurd  without 

rites  of  Christian  burial,  197. 
idiots  and  lunatics  cannot  be  suicides,  197. 
the^  coroner's  jury,  and  not  the  clergyman,  must  decide  as  to 

suicides,  197. 
murderers  in  Ireland  are  to  be  buried  within  the  prison,  197. 
persons  who  have  not  received  the  holy  sacrament  were  foimerly 

excluded,  198. 
traitors  and  felons  are  entitled  to  burial,  198. 
interment  of  bodies  under  2  &  3  WilL  4.  c  75.  s.  13.,  regnlatiiig 

schools  of  anatomy,  198. 
it  is  unlawful  to  sell  or  dispose  of  a  dead  body  for  gain  and 

profit,  198. 
shipwrecked  bodies  must  be  buried  at  the  expense  of  pariah,  199. 
regulations  of  48  Geo.  3.  c.  75.,  199. 
overseers  are  not  bound  to  bury  the  body  of  a  pauper  lying  in  their 

parish,  but  are  bound  to  do  so  in  case  of  death  in  the  poor- 
house,  201. 
if  deaths  occur  in  a  charitable   institution,  the  authorities  are 

responsible  for  the  interment,  201. 
every  householder,  in  whose  house  a  dead  body  lies,  is  bound  to 

bury  it,  201. 
if  a  pauper  die  in  a  parochial  house,  overseers  are  bound  to  inter 

the  body,  201. 
judgment  of  Lord  Denman  (C.  J.),  in  Reg.  r.  Stewart,  201. 
poor-rates  cannot  be  applied  towards  the  liquidation  of  funeral 

expenses,  except  under  7  &  8  Vict.  c.  101.  s.  31.,  202. 
injurious  practice  of  burial  in  churches,  204. 
no  person  can  bo  buried  in  the  church  without  the  consent  of  the 

incumbent,  204. 
parson  can  only  grant  leave  for  the  particular  burial,  205. 
a  burying  place  within  the  church  may  be  prescribed  for,  205. 
prescriptive  riglit  of  burial  in  chancel,  205. 
judgment  of  Lord  Mansfield  (C.  J.),  in  Waring  r.  Griffiths,  205. 
no  grave  allowed  within  churches  under  58  Geo.  3.  c.  48. ;  nur  at 

less  distance  than  twenty  feet  from  the  exterior  wall,  206. 
burial  places  and  vaults  may  be  sold  by  trustees  under  5  Geo.  4. 

c.  103.,  206. 
burying  in  the  churchyard,  206. 

prayers  for  the  dead  were  the  origin  of  churchyards,  206. 
a  person  ought  to  be  buried  in  the  churchyard  of  the  parish  wherein 

he  died,  206. 
a  parishioner  cannot  claim  to  be  buried  in  any  particular  part  of 

the  churchyard,  210. 
a  custom  for  parishioners  to  be  buried  as  near  their  ancestors  as 

possible  is  bad,  207. 
strangers  may  be-  buried  in  another  parish  with  consent  of  the  vicar 
and  churchwardens,  206. 
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the  preventing  a  dead  body  from  being  interred,  or  a  minister  from 

performing  the  burial  service,  is  indictable,  214. 
the  interment  of  the  body  of  a  person  who  has  died  a  violent  death 

before  the  coroner  is  sent  for,  is  a  misdemeanour,  214. 
a  corpse  once  buried  cannot  be  removed,  216. 

but  coroner  may  order  body  to  be  taken  up,  215. 
removing  bodies  for  the  purposes  of  dissection  is  indictable,  215. 
stealing  grave-clothes  is  felony,  215. 
payment  of  fees  is  not  a  condition  precedent  to  the  right  of  inter- 

ment,  216. 
customary  fees  may  exist,  216. 
where  no  service  is  done,  no  fees  can  be  due,  216^  220. 
fees  not  payable  twice,  216. 

churchwardens  can  claim  burial  fees  by  custom,  216. 
table  of  fees  must  be  confirmed  by  the  ordinary,  217. 
if  table  of  fees  be  not  regularly  settled  they  cannot  be  enforced,  217. 
parson  can  insist  on  his  own  price  for  burial  in  the  church,  217. 
fees  on  pauper  funerals  to  be  paid  out  of  the  poor  rates,  217. 
authority  which  the  Ecclesiastical  Court  possesses  to  recover  burial 

fees,  218. 
judgment  of  Dr.  Lushington  in  Spry  (D.D.)  v.  Directors  and 

Guardians  of  Marylebone,  218. 
rights  of  the  incumbent  of  Marylebone  to  the  burial  fees,  219. 
judgment  of  Lord  Abinger  in  Spry  (D.D.)  v.  Emperor,  220. 
the  master  of  the  Marylebone  workhouse  is  not  liable  for  the  burial 

fees  of  the  parish  paupers,  220. 
when  money  had  and  received  will  not  lie  for  fees,  222.     See  Bap' 

tism  — Cemeteries  ^-  Churchyards — Registry  of  Deaths*  VauUs. 
CANON  LAW, 

is  partly  foreign  and  partly  domestic,  223. 
the  old  accustomed  canons  are  part  of  the  common  law,  223. 
the  parts  of  the  ecclesiastical  law  explained,  223.  it. 
method  of  quoting,  223.  n. 

ecclesiastical  canons  are  not  binding  on  the  laity,  without  their  con- 
sent, 227,  694,  698. 
ecclesiastical  canons  bind  the  clergy,  227,  742. 
canons  of  1603,  226,  398.  w.,  1474. 

the  validity  of  the  canon  law,  225,  226,  689,  694,  742,  1412,  1449. 
no  canon  can  alter  a  custom,  871. 

domestic  canons,  225.     See  Appeals  —  Ecclesiastical  Court  , 

CANONS  AND  CANONKIES.     See  Chapters,  404—426. 
CANTERBURY,  archbishop  of, 

jurisdiction  and  privileges  of,  40,  41. 
income  of,  499. 

rij»ht  to  grant  special  licences,  747.    See  Bishops  —  Residence. 
CANTERBURY, 

suspension  of  canonries  of,  411. 

CAPLAS, 

writ  of  excommunicato  capiendo,  537. 
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CARLISLE, 

limitB  of  dioceaey  497. 
CATECfflSM, 

means  iDStmctioii,  228. 

objects  of  its  institation,  228. 

doctrines  of  church,  228. 

ministers  should  catechise  everj  Sunday,  228. 

case  against  the  Rev.  H.  E.  Head  for  impugning  doctrine  ci,  230, 231. 

judgment  of  Sir  Herbert  Jenner  Fust  in  Sanders  v.  Head  (Chak\  231. 

difference  between  catechism  of  Edw.  YL  and  the  present,  231. 

charge  of  Bishop  of  Exeter  upon  the  church  catechism,  228.  n, 

those  only  who  understand  the  catechism  are  to  be  confirmed,  372. 
CATHEDRALS, 

object  of  collegiate  institutions,  238. 

distinction  between  cathedral,  conyentoal^  and  collegiate  durches^ 
233. 

should  be  in  large  towns,  which  then  become  cities,  238,  284. 

is  the  parish  church  of  the  diocese,  234. 

acknowledgment  or  cathedraicnm  paid  by  nunisters,  284. 

establishment  of  cathedrals  under  31  Hen.  8.  c  9.  8k  6  8k  7  WilL 
4.  c.  77.,  234,  235. 

establishment  of  Manchester  and  Ripon,  235. 

suspension  of  canonries  in  different  cathedra^  410. 

ratification  of  statutes  in  practice,  by  6  Anne,  e.  21.,  235. 

copes  to  be  worn  in,  at  time  of  communion,  235. 

habits  to  be  worn  in,  236. 

deans  and  prebendaries  to  preach  during  their  residence,  236. 

strangers  not  admitted  to  preach  in,  without  proper  authority,  236. 

lecturers  need  only  declare  their  assent  to  the  conunon  prayer,  236. 

ornaments  of,  belong  to  the  see,  236. 

forfeitures  for  repair  of,  are  now  disused,  237. 

visitation  of,  belongs  to  archbishop,  or,  in  time  of  vacancy,  to  the 
king,  237. 

are  within  the  enactment  against  smiting,  183. 

are  exempt  from  archidiaconal  jurisdiction,  237. 

statutory  regulations,  where  part  of,  is  used  as  parish  church,  237. 

buildings  near,  prohibited,  237.   See  Archbishops  ^^Bishops-^  Deans 
and  Chapters — Visitations, 
CATHEDRAL  PREFERMENT, 

defined  by  1  &  2  Vict,  c  106.  s.  2.,  46,  237,  93a 
CAVEAT, 

definition  of,  238. 

form  and  effect  of  entering,  238. 

against  marriage,  754. 
CEMETERIES, 

Consolidation  Act,  abstract  of,  1314 — 1324. 

extent  of  act,  1315. 

construction  of  the  words  of  the  act,  1315. 

portions  of  the  act  may  be  incorporated  in  other  acts^  s.  5.,  1315. 
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construction  of  cemetery  to  be  subject  to  the  provisions  of  the 
act,  and  the  Lands  Clauses'  Consolidation  Act  of   1845,  s.  6., 
1315. 
errors  and  omissions  in  act  or  schedule  to  be  corrected  by  justices, 

8,  7.,  1315. 
copies  of  plans,  &c.  to  be  evidence,  s.  8.,  1316. 
company  not  to  dispose  of  anj  land  consecrated  or  used  for  burials, 

s.  9.,  1316. 
cemetery  not  to  be  within   a  certain  distance  of  houses,  8.  10., 

1316. 
company  may  build  chapels,  kc.y  s.  11.,  1316. 
company  may  make  or  widen  roads  to  cemetery,  s.  12.,  1316. 
no  road  to  be  widened  without  consent,  s.  13.,  1316. 
owners,  &c.  may  enter  into  agreements  for  improving  roads  for  that 

purpose,  s.  14.,  1316. 
cemetery  to  be  inclosed  and  fenced,  s.  15.,  1316. 
cemetery,  &c.  to  be  kept  in  repair,  s.  16.,  1316. 
company  to  make  compensation  for  damages  done,  s.  17.,  1316. 
power  to  make  sewers,  drains,  &c.  in  and  about  the  cemetery, 

8.  18.,  1316. 
certain  provisions  of  Water  Works  Clattses'  Act,  1847,  incorporated 

with  the  act,  s.  19.,  1317. 
penalty  for  allowing  water  to  be  fouled,  s.  20.,  1317. 
penalty  to  be  sued  for  within  six  months,  8.21.,  1317* 
in  addition  to  penalty  of  50/.,  a  daily  penalty  during  the  continuance 

of  the  offence,  s.  22.,  1317. 
portion  of  cemetery  to  be  set  apart  for  members  of  Established 

Church,  s.  23.,  1317. 
consecrated  ground  to  be  defined,  s.  24.,  1317. 
a  chapel  in  connection  with  the  Established  Church  to  be  constructed, 

8.25.,  1317. 
bodies  not  to  be  removed,  s.  26.,  1317. 
appointment  of  chaplain,  s.  27.,  1317. 

chaplain  to  perform  burial  service  when  required,  s.  28.  1318. 
other  clergymen  of  the  Established  Church  may  be  allowed  to  offi- 
ciate, 8.  29m  1318. 
company  to  pay  the  chaplain  a  stipend  approved  by  the  bishop, 

s.  30.,  1318. 
stipend  to  l)e  recovered  by  action  at  law,  s.  31.,  1318. 
burials  in  the  consecrated  portion  to  be  registered  by  the  chaplain, 

s.  32.,  1318. 
registers  to  be  subject  to  the  regulations  of  stat.  6  &  7  Gul.  4.  c.  86. 

as  to  searches,  &c.,  s.  33.,  1318. 
clerk  appointed  for  the  consecrated  part  of  the  cemetery,   s.  34., 

1318. 
as  to  burial  of  persons,  not  members  of  the  Church  of  England, 

8.  3o.,  1319. 
company  may  allow  any  burial  service  to  be  performed  in  dissent- 
ing chapels,  s.  36.,  1319. 

5  o  4 
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power  to  appoint  grave  diggers,  &c.,  s.  37.,  1319, 

regulations  for  ensuring  decency  and  solemnity,  s.  38.,  1319. 

no  burials  under  or  close  to  chapels,  s.  39.,  1319. 

exclusive  rights  of  burial,  1319. 

parts  of  the  cemetery  may  be  set  apart  for  ezclasive  borialy  s.  40., 

1319. 
monumental  inscriptions,  1319. 
plan  and  book  of  reference  to  be  kept,  and  be  open  to  inspection,  &  41i 

1319. 
form  of  grant  of  right  of  burial,  s.  42.,  1319. 
register  of  grants  to  be  kept,  s.,  43.,  1320. 
rights  of  burial,  &c.  to  be  assignable,  or  may  be  bequeathed  by  will, 

s.  44.,  1320. 
form  of  assignment,  s.  45.,  1320. 
assignments  to  be  registered,  s.  46.>  1320. 
probates  of  wills,  bequeathing  rights  of  burial,  to  be  registered, 

s.  47.,    1320. 
vaults  to  be  kept  exclusively  for  purchasers  of  exclusive  right,  &  48., 

1321. 
no  such  grant  to  give  the  right  of  burial  in  consecrated  ground 

to  certain  persons,  s.  49.,  1321. 
power  to  remove  monuments  improperly  erected,  s.  50.,  1321. 
bishop  to  have  power  to  object  to  monumental  inscriptions  in  con- 
secrated part  of  cemetery,  s.  51.,  1321. 
payments  to  incumbents  of  parishes  from  which  bodies  are  brought, 

8.  52.,  1321. 
company  to  keep  an  account  of  interments,  s.  53.,  1321. 
account  of  payments  due  to  incumbents  of  parishes  to  be  rendered 

half-yearly,  s.  54.,  1321. 
fees  to  be  paid  to  incumbents  of  parishes  half-yearly,  s.  55^  1322. 
payment  to  be  made  to  tlie  incumbent  for  the  time  being,  who  is  to 

account  with  his  predecessor,  s.  56.y  1322. 
company  to  pay  parish  clerks  the  compensation  mentioned,  s.  57., 

1322. 
protection  of  cemetery,  1322. 
penalty  for  damaging  the  cemetery,  s.  58.,  1322. 
penalty  on  persons  committing  nuisances  iu  the  cemetery,   s.  59., 

1322. 
annual  account  to  be  irade  up,  &c.,  a  copy  transmitted  to  the  derk 

of  the  peace,  &c.,  and  to  be  open  to  inspection,  s.  60.,  1323. 
tender  of  iimends,  s.  61.,  1323. 
recovery  of  damages  and  penalties,  ss.  62 — 64.,  1323. 
when  justices  may  act  singly,  s.  64.,  1323. 
false  statement  under  the  act  amounts  to  peijury,  1323. 
copies  of  special  act  to  be  kept  by  company  at  their  office,  and  de- 
posited with  the  clerk  of  the  peace,  and  be  open  to  inspection, 

6S.  66  &  67.,  1323. 
company  not  exempt  from  any  future  general  act,  s.  68.,  1324. 
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CEREMONIES, 

in  Church  of  England,  107G.  w.,  1089,  1096.  w.     See  Charge, 
CERTIFICATE, 

of  baptism,  128. 

of  marriage,  7o6. 

of  death,  statutes  as  to,  203.     See  BuriaL 

of  good  beliaviour  when  required,  178. 

of  ordinary  a*  to  bastardy,  797. 

of  induction,  571. 

of  value  of  benefices  for  purposes  of  dispensation,  928. 

of  tithe  composition  is  evidence  under  4  Geo.  4.  c.  99.,  1304.    "^ 
CHANCEL, 

defined,  279. 

the  rubric  directs,  to  remain  unchanged,  279. 

is  inalienable  from  the  rectory,  279. 

judgment  of  Mr.  Justice  Holroyd  in  Clifford  v.  Wicks,  upon  the 
right  to,  279. 

distinction  between  greater  and  lesser  chancels,  279. 

impropriators  have  not  the  same  rights  in  the  great  chancd  that  a 
nobleman  has  in  a  lesser,  280. 

vicar  has  a  right  to  seats  in,  280. 

use  of,  remains  in  the  vicar,  although  repaired  by  another  person, 
280. 

the  seats  in,  are  under  the  disposition  of  the  ordinary,  280. 

the  rector  is  entitled  to  the  chief  seat  in,  280. 

the  rector  is  not  entitled  to  make  a  vault,  or  to  aflix  tablets  in,  with- 
out leave  of  the  ordinary,  281. 

archdeacons  should  see  that  the  chancel  is  kept  in  proper  repair,  281* 

repairing  is  a  discharge  from  contributing  to  the  repairs  of  the 
church,  281. 

custom  has  allotted  the  repair  of,  to  the  parson,  if  there  be  no  ad- 
verse custom,  281. 

under  1  &  2  Vict.  c.  106.  part  of  sequestrated  profits  is  to  be  appro- 
priated to  the  repair  of,  281. 

parishioners  in  London  repair  the  chancel  by  custom,  282. 

spiritual  persons  and  impropriators  bound  of  common  right  to  repair, 
282. 

impropriators  neglecting  to  repair,  282. 

if  two  churches  be  united,  the  repairs  will  be  made  as  before  the 
union,  282. 

communion  table  is  to  be  placed  in  the  chancel,  283.    See  Church^^ 
Sacrilege, 
CHANCELLOR, 

nature  of  office  of,  239. 

bishop  can  be  compelled  to  appoint,  244. 

office  of,  cannot  be  sold,  244. 

must  be  twenty-six  years  of  age,  241. 

supplies  the  absence  of  the  bishop,  243. 

nature  of  juri84liction,  243. 

distinction  between  jurisdiction  Toluntary  and  contentioiiB,  244. 
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has  a  delegated  jurisdiction,  246. 

cannot  grant  licences,  245. 

cannot  put  a  party  to  his  oath  as  to  bona  notabilia  out  of  the  juris- 
diction, 245. 

can  be  assessor  under  the  Church  Discipline  Act,  246. 

under  1  &  2  Vict.  c.  6.  has  no  power  of  deprivation,  434.     See 
Official  Principal — Vtcar  General, 
CHAPEL, 

whence  so  called,  247. 

included  in  term  "  benefice,"  259. 

private,  defined,  248. 

a  parson  appropriate  is  not  bound  to  supply  every  chapel  built  with- 
in the  parish  with  a  preacher,  248. 

free  chapel  defined,  249. ;  see  166,  296.  i.,  572. 
who  may  erect,  250. 
officiating  minister,  250. 
the  king  is  the  visitor  of,  250. 
first-fruits  are  charged  on,  251. 

whether  a  chapel  be  parochial  is  a  matter  of  spiritual  oonu- 
sancc,  251. 

chapel  of  ease,  defined,  252. 

is  not  altered  because  it  has  sacraments  And  burials,  252. 

parochial  chapels  only  differ  from  a  church  in  the  want  of  a  rectory 
and  endowment,  252. 

general  principles  of  law,  as  to  the  erection  of  chapels,  set  forth  in 
the  judgment  of  Sir  John  Nicholl  in  Bliss  v.  Woods,  253. 

endowment  and  dependence  of  chapels  of  ease,  254. 

chapel  of  case  prcsentative  and  not  donative>,  1108 — 1110. 

are  dependent  on  the  mother  church,  255,  261. 

oblations  are  paid  to  the  mother  church,  255. 

submission  of  the  curate  of,  to  the  rector  or  vicar  of  the  mother 
church,  256. 

repairs  to  a  chapel  of  ease  are  no  discharge  from  repairs  to  the 
parish  church,  256. 

there  may  be  a  prescription  to  pay  a  parson  of  a  chapel  of  ease  with 
tithes,  257. 

chapel  or  church  how  to  be  tried,  258. 

after  presentation  as  to  a  church,  patron  may  have  his  quare  impedit 
as  to  a  church,  259. 

general  rights  of  the  incumbent  over  chapels,  259. 

consent  of  incumbent  necessary  to  enable  a  person  to  officiate, 
259,  263. 

those  who  have  the  cure  of  souls  in  the  parish,  have  generally  the 
the  cure  of  chapels  of  ease,  261. 

when  a  chapel  is  erected,  the  incumbent  of  the  mother  church  is 
entitled  to  nominate  the  minister,  261.  See  Chapels  —  District 
Chapels  —  Proprietary  Church — Church  Building  Statutes  — 
Church  Kates — Lecturers — Sacrilege, 
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CHAPELRY, 

churchwardens  of,  under  1&2  WilL  4.  c«  38.^  331. 

rateabilitj  of,  331,  1161,  1165.     See  Church  Building  Statutes  — 

District  Chapels  —  District  Parishes  —  Lecturers. 
CHAPELS,  DISTRICT, 

under  Church  Building  Acts,  262,  263. ;  see  861,  1373. 

consolidated  chapelries,  262. 

preaching  in,  built  by  subscription,  must  be  with  the  consent  of  the 

incumbent,  263. 
nomination  under  1  &  2  Will.  4.  c.  38.,  cannot  be  acquired  unless 

there  be  a  compliance  with  its  conditions,  263. 
in  those  built  under  1  &  2  WilL  4.  c.  38.   baptisms,   christenings, 

and  burials  can  be  allowed,  263. 
repairs  of,  are  to  be  by  the  district,  264. 
repairs  of  chapels  not  made  district  churches  or  chapels,  and  of  the 

original  parish  church,  264. 
by  2  Will.  4.  c.  61.  s.  1.,    chapels  within    exempt    and  peculiar 

jurisdictions  may  be  consolidated  and  deemed  benefices,  264. 

See  District  Parishes. 
CHAPELS,  PROPRIETARY, 
nature  of,  260,  613. 
can  possess  no  parochial  rights,  260. 
are  liable  to  rates,  260. 

bishop  can  revoke  licence  to  preach  in,  260,  613. 
CHAPLAINS, 

when  exempted  from  penalty  for  non-residence,  265. 

number  of,  that  can  be  retained  by  the  officers  of  state,  265. 

in  private  chapels,  by  whom  paid,  265. 

under  the  Cemeteries  Act,  1317. 

minister  not  to  preach  or  administer  the  communion  in  private 

houses,  265. 
naval,  under  1  Grco.  4.  c.  106.,  can  hold  certain  benefices  with  their 

half-pay,  266. 
nomination  of,  by  custom,  266. 

judgment  of  Lord  Denman  (C.  J.),  in  Rex  v.  Davie  (Sir  H.),  266. 
CHAPLAINS  OF  GAOLS, 

appointment  and  salary,  266. 

where  two  prisons  have  one  keeper,  268. 

clergymen  not  to  officiate  till  licensed  by  the  bishop,  268. 

duties  of,  defined  by  4  Geo.  4.  c  64.,  268. 

a  journal  is  to  be  kept  by,  268. 

quarter  sessions  may  remove,  268. 

quarter  sessions  can  grant  annuity  to  any  chaplain  incapable  from 

infirmity  of  executing  his  office,  268. 
book  to  be  kept  in  which  visits  are  to  be  entered,  269. 
minutes  of  visiting  justices  are  not  evidence  against  the  chaplain  in 

proceedings  under  the  Clergy  Discipline  Act,  973. 
those  appointed  under  2  &  3  Vict.  c.  56.  are  to  be  licensed,  269. 
of  gaols  containing  100  prisoners  on  an  average,  must  hold  no  other 

benefice,  269.  . 
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CHAPLAINS  OF  GAOLS  —  continued. 

assistant  chaplains  may  be  appointed,  269. 

construction  of  2  &  3  Vict.  c.  56.  s.  16.  respecting  tbe  appointment 
of  chaplain  to  a  borough  gaol  and  house  of  correction,  270. 

judgment  of  Lord  Denman  (C.  J.),  in  Reg.  v.  Bath  and  Wells  (Bishop 
of),  upon  this  statute,  270. 
CHAPLAINS  OF  LUNATIC  ASYLUMS,  UNIONS,  AND  WORK- 
HOUSES, 

appointment  of,  under  9  Geo.  4.  c.  40.  ss.  30.  &  32.,  272, 

licence  of  bishop  is  necessary,  272. 

are  officers  within  the  Poor  Law  Amendment  Act,  272. 

must  be  licensed  by  the  bishop,  272. 
CHAPTERS  AND  CANONS, 

defined,  408. 

chapter  in  a  collegiate  church,  408. 

chapter  may  be  without  a  dean,  409. 

prebend  defined,  409. 

by  3  &  4  Vict  c.  1 13.  s.  1.  all  the  members  of  chapters,  except  the 
dean,  in  every  cathedral  or  collegiate  church,  are  to  be  styled 
canons,  409. 

present  number  of  canons,  409. 

majority  of  members  will  now  constitute  a  chapter,  410. 

by  3  &  4  Vict  c.  113.  canons  of  old  cathedrals  are  to  be  appointed 
by  the  bishops,  410. 

mode  of  reduction  and  increase  of  canonries  under  3  &  4  Vict 
c.  113.,  410. 

number  of  canonries  to  be  suspended  in  different  dioceses,  410,  411. 

list  of  suspended  canonries,  423. 

five  canonries  at  Ely  are  to  be  annexed  to  professorships  at  Cam- 
bridge, 411. 

cases  in  which  the  rules  for  suspension  are  not  to  apply,  411. 

proviso  respecting  the  suspension  of  canonries,  412. 

one  suspended  canonry  may  be  filled  up  to  endow  archdeaconries, 
412. 

the  suspension  may  be  removed  under  special  circumstances,  412. 

profits  of  suspended  canonries  to  be  paid  to  the  ecclesiastical  com- 
missioners, 423. 

suppression  of  residentiary  deaneries,  412. 

two  canonries  of  Westminster  to  be  annexed  to  the  rectories  of  SL 
^Margaret's  and  St.  John's,  413. 

non -residentiary  prebends,  &c.  arc  not  to  give  right  to  any  endow- 
ment, 413. 

statutes  and  customs  for  appropriating  separate  estates  are  repealed, 
413. 

provision  for  the  university  of  Durham  is  to  be  made  out  of  the  re- 
venues of  chapter,  413. 

provision  for  the  chapter  of  St  David's,  414. 

chapter  of  Llandaff,  414. 

collation  and  installation,  414. 

mandamus  to  compel  instaUation,  414. 
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duties  of  canons  as  to  preaching,  and  subscription  to  the  articles,  414. 
two  canonries  cannot  be  held  together,  414. 
residence  of  canons  is  now  governed  by  1  &  2  Vict  c.  106.,  415. 
performance  of  cathedral  duties,  &c.  maj  be  accounted  as  residence 

under  certain  restrictions,  415. 
under  3  &  4  Vict.  c.  113.  s.  3.  term  of  residence  on  canonry  is  to  be 

three  months,  41o. 
amount  of  income,  and  how  paid,  415. 
whether  the  income  of  a  canon  as  now  paid  could  be  assigned  as  a 

valid  security,  is  doubtful,  416. 
ejectment  will  not  lie  for  a  canonry,  416. 
by  3  &  4  Vict.  c.  113.  honorary  canonries  may  be  founded,  418. 
cathedrals  in  which  canonries  have  been  founded,  418. 
honorary  canonries  are  not  accounted  as  cathedral  preferment,  419. 
minor  canons,  origin  of,  419. 

number  of  minor  canons,  and  by  whom  appointed,  419. 
stipend  of  minor  canons,  419. 
how  affected  as  to  pluralities,  419. 

chapters  may  exercise  patronage  in  favour  of  minor  canons,  419* 
See  Dean  and  Chapter, 
CHARGE  OF  THE  BISHOP  OF 

Exeter,  on  the  church  catechism,  228. 

use  of  surplice,  292. 
Hereford,  as  to  subscription  of  article?,  65.  n. 
auricular  confession,  370. 

on  the  errors  of  the  Romish  church,  1089.  n.,  1090. 
Lincoln,  on  the  Book  of  Common  Prayer,  1096. 
excommunication,  534.  n. 
on  the  Reformation,  1078. 
Norwich,  on  the  performance  of  the  burial  service,  189. 

ornaments  of  the  church,  284. 
Winchester,  on  making  the  sign  of  the  cross,  1079. 
Worcester,  on  the  ornaments  of  church,  283. 
on  the  form  of  turning  to  the  East,  1076. 
on  restoration  of  obsolete  usages,  1097. 
CHARITY, 

mandamus  will  not  lie  to  trustees  to  alter  scheme.  643. 
CHATTELS, 

defined  as  to  sacrilege,  1233. 
CHESTER, 

limits  of  diocese,  498. 
suspension  of  canonries  of,  411. 
CHICHESTER, 

suspension  of  canonries  of,  410. 
CHOREPISCOPUS, 

office  of,  152. 
CHRISTENING.     See  Baptism. 
CHRISTIAN  RELIGION 

is  part  of  the  law  of  P^nglmd,  170.     Sco  Blafsphem^ 
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CHRISTIAN  BURIAL.     See  Burial 
CHURCHES, 

derivation  of  the  word,  274. 

who  may  build,  274,  312. 

the  bishop  may  refuse  consecration,  275. 

consecration  and  dedication  of,  commenced  A.D.  154,  275. 

the  law  takes  no  notice  of,  before  they  are  consecrated,  275. 

endowment  must  precede  consecration,  276. 

re-consecration  is  not  adopted,  276. 

time  of  consecration,  276.  • 

form  of  consecration,  277. 

procuration  to  the  bishop,  277. 

the  possession  of,  in  the  minister  and  churchwardens,  281. 

parishioners  are  bound  to  repair,  1129.     See  BrawUng — Chancel-^ 
Chapels — Church  Rates  — Pews  —  Smiting. 
CHURCH,  ORNAMENTS  OF, 

consent  of  parishioners  is  not  indispensably  necessary  for,  283. 

statute  and  rubric  as  to  the  ornaments  to  be  retained,  283. 

charges  of  the  Bishops  of  Worcester  and  Norwich  as  to  ornaments 
of  the  church,  283.  n.,  284.  n. 

clergyman  has  nothing  to  do  with,  1083. 

proceedings  against  a  clergyman  for  putting  unauthorised  orna- 
ments, 1083 — 1089. 

the  ordinary  has  jurisdiction  over  all  church  goods,  284. 

churchwardens  should  account  for  church  goods,  285. 

alienation  of  church  goods,  285,  286. 

who  has  the  property  in  the  goods  of  the  church,  286. 

stealing  articles  from  a  church,  though  not  used  for  divine  service, 
19  sacrilege,  286. 

canons  and  regulations  as  to  chalice  and  other  ornaments  and  furni- 
ture for  the  churoli,  287,  288. ;  see  1084,  1086. 

communion  table,  and  requisites  for  it,  to  be  provided  in  the 
church,  288. 

tlic  churchwardens  should  provide  prayer  book,  pulpit,  reading- 
desk,  and  register  books,  291. 

surplice  is  to  be  used,  292. 

goods  and  ornaments  for  which  no  provision  is  made  by  special 
law,  292.     See  Ceremonies — Charges — Public  Worship, 
CHURCH  BUILDING  STATUTES, 

generally,  295. 

appointment  of  commissioners,  297. 

term  of  commissioners'  appointment,  297. 

list  of  the  principal  statutes  relating  to  the  building  of  churches,  297. 

commissioners  may  make  grants  and  loans  for  building  churches  in 
parishes  of  not  less  than  4000  population,  in  which  there  is  not 
accommodation  for  more  than  one-fourth  of  the  population,  or 
in  wliich  1000  persons  reside  more  than  four  miles  from  any 
church,  298. 

a  certain  proportion  of  the  expense  being  raised  by  rate,  or  sub- 
scription, the  commissioners  may  advance  the  rest,  298. 
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the  rule  of  selection^  298. 

proviso  when  application  is  made  to  build  by  church  rates,  298. 

churchwardens  may  make  rates,  subject  to  the  above  proviso,  299. 

commissioners  may  select  plans  for  building,  299. 

in  certain  cases  the  commissioners  may  allow  the  whole  expense,  299^ 

conmiissioners  may  make  grants  to  divisions  of  parishes,  as  if  they 
were  distinct  parishes,  299. 

commissioners  may  make  grants  and  loans  without  previous  deter- 
mination as  to  division  of  parish  or  character  of  building,  300. 

conmiissioners  may  lend  money  for  building,  rebuilding,  and  en- 
larging any  church  or  chapel,  300. 

grants  with  reference  to  trusts,  300. 

churchwardens,  with  consent  of  vestry,  may  borrow  money  for  en- 
larging churches  and  chapels,  300. 

rates  not  to  exceed  one  shilling  in  the  pound  in  any  one  year,  or  five 
shillings  in  the  whole,  301. 

how  money  may  be  borrowed  and  rates  levied  for  taking  down  and 
rebuilding  parish  churches,  302. 

commissioners  may  take  land  from  disabled  or  unwilling  parties,  302. 

repairs  of  district  churches  to  be  made  by  rates,  303. 

districts  remain  liable  for  repairs  of  mother  church  for  twenty 
years,  303. 

churchwardens  may  borrow  money  for  the  repair  of  churches,  303. 

chapels  to  be  repaired  by  parishioners,  303. 

commissioners  may  exonerate  any  new  subdivision,  304. 

rent-charge  for  repairs,  304. 

commissioners  may  accept  or  procure  sites  for  churches,  304,  307. 

assent  of  the  commissioners  to  any  conveyance,  &c.  to  be  testified 
by  their  seal,  &c.,  305. 

commissioners  of  woods  and  forests,  or  any  public  department,  or 
any  body  politic,  or  corporation  aggregate  or  sole,  may  grant 
sites,  305,  306,  308. 

parishes  and  extra-parochial  places  to  furnish  sites,  306. 

compensation  for,  and  conveyance  of,  common  and  waste  ground,  306. 

if  parties  cannot  agree,  price  to  be  fixed  by  a  jury,  306. 

commissioners  may  advance  or  grant  money  to  parishes  to  purchase 
sites,  307,  308. 

consent  of  owners  necessary  in  certain  cases,  307. 

if  any  parish  does  not  procure  a  site,  commissioners  may,  and  charge 
the  expenses  upon  the  parish,  to  be  paid  out  of  church  rates,  307. 

how  money  may  be  borrowed  in  parishes  and  extra-parochial 
places,  307. 

churchwardens  empowered  to  levy  rates,  308. 

sites  for  enlarging  or  rebuilding  churches  or  chapels  may  be  pro- 
cured, whether  contiguous  to  old  site  or  not,  308. 

commissioners  may  make  grants  or  loans,  and  apply  the  powers  of 
any  local  acts,  309. 

titles  to  sites  not  to  be  questioned  after  five  years,  309. 

but  value  may  be  recovered  by  ejectment,  309,  310. 
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power  of  commissioners  extended,  309. 

ground  is  to  vest  in  person  specified  in  sentence  of  consecratioii,  SlOl ; 
see  311. 

after  consecration,  the  right  of  nomination  to  be  vested  in  the  per- 
**  sons  building  and  endowing,  310. 

commissioners  may  exchange  or  reoonvey  lands  not  wanted,  31 L 

commissioners  of  woods  and  forests  may  grant  materials  for  build- 
ing, 311. 

bishops  may  consent  to  the  building  and  purchasing  of  additional 
churches  or  chapels  by  householders,  312. 

trustees  to  be  elected,  312. 

bishops  may  consent  to  building,  8tc.  by  subscribers  jointly  with 
parishioners,  312. 

particulars  as  to  service,  free  seats,  pew-rents,  and  conaecraUon, 
313,  315. 

notice  to  be  given  the  patron  and  incumbent,  313,  316. 

life  trustees  to  nominate  for  first  two  turns,  or  forty  years,  313. 

if  churches  or  chapels  are  built  in  part  by  rates,  then  incumbents  to 
nominate,  313. 

in  parishes  where  the  population  amounts  to  two  thousand,  any  per- 
sons may  build,  and  endow,  and  have  the  patronage,  313^315. 

persons  intending  to  build  and  endow  must  give  notice  to  the  patron 
and  incumbent,  316. 

if  the  patron  shall  bind  himself  to  build  and  endow,  he  shall  be  pre- 
ferred, 316. 

certain  notices  may  be  served  on  the  patron  alone,  316. 

preference  to  be  given  to  the  enlargement  of  churches  in  certain 

cases,  316.        See   Augmentations  —  Boundaries  —  Chapels  — 

Churchwardens  —  Churchyards  —  Endowments  —  Patronage — 

Pews —  Unions  and  Disunions —  Vestries —  Vicars  and  Vicarages. 

CHURCH  DISCIPLINE  ACT, 

list  of  cases  and  punishments  under  the  act,  965.  n. 

definition  of  the  terms  "  preferment,"  "  bishop,"  "  archbishop,**  and 
"  diocese,"  966. 

if  a  clerk  be  charged  with  any  offence  against  the  laws  ecclesiastical, 
the  bishop  may  issue  a  commission  of  inquiry,  966. 

refusal  to  bury  a  corpse  without  the  production  of  the  registrar's 
certificate  under  6  &  7  Will.  4.  c.  86.  punishable  as  an  ofilnce 
against  the  laws  ecclesiastical,  967. 

a  suit  may  be  entertained  against  a  clergyman,  concerning  whom 
there  may  exist  scandal  or  evil  report  of  a  criminal  ofience  cog- 
nisable solely  in  a  conmion  law  court,  969 — 973. 

minutes  of  the  resolution  of  visiting  justices  respecting  the  improper 
conduct  of  the  chaplain  to  a  gaol  are  not  evidence  against  the 
chaplain,  in  a  proceeding  under  the  act,  973. 

what  is  considered  to  be  a  privileged  conmiunication  to  the  bishop 
of  the  diocese  respecting  the  ill  conduct  of  his  clergy,  974 — 976. 

counsel  have  a  right  to  be  heard  for  both  parties,  977. 
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the  accused  has  no  right  to  be  examined  as  a  witness,  978. 

judgment  of  Dr.  Lushington  in  re  Monckton,  978. 

report  of  the  commissioners,  979. 

bishop  may  pronounce  sentence  by  consent  without  fiulher  pro- 
ceedings, 979,  980. 

articles  and  depositions  to  be  filed,  980. 

articles  must  be  drawn  up  itom  the  evidence  given  before  the  com- 
missioners, 980. 

service  of  copy  of  the  articles  on  the  party,  980. 

bishop  may  require  the  party  to  appear  before  him,  and  may  pro- 
nounce judgment  on  admission,  980. 

the  respondent  has  a  right  to  freedom  of  speech  in  reply  to  tlie 
articles,  980. 

how  notice  and  requisition  is  to  be  served,  980. 

proceedings  on  a  hearing  before  the  bishop,  981. 

sentence  of  bishop  is  to  be  effectual  in  law,  981. 

enforcing  costs,  981.  n. 

bishop  may  send  the  cause  to  the  court  of  appeal  of  the  province,  982. 

the  bishop  can  issue  letters  of  request,  although  he  may  have  given 
notice  of  issuing  a  commission  under  3  &  4  Vict  c.  86.,  982. 

the  commissioners  are  bound  to  confine  their  inquiry  within  the 
diocese  of  the  bishop  who  issues  the  commission^  983. 

judgment  of  Sir  Herbert  Jenner  Fust  in  Homer  r.  Jones,  983. 

mode  of  signing  letters  of  request  under  6  &  7  Vict  c.  62.,  984. 

bishop  may  inhibit  the  party  accused  from  performing  services  of 
the  church,  8cc.,  pendente  lite,  985. 

court  of  appeal,  985. 

archbishops  and  bishops,  members  of  the  Privy  Council,  to  be 
members  of  the  judicial  committee  on  all  appeals  under  the  act, 
986. 

attendance  of  witnesses,  and  production  of  papers,  &c.  may  be  com- 
pelled when  necessary,  986. 

judgment  of  Sir  Herbert  Jenner  Fust  in  Famall  r.  Craig,  987. 

witnesses  to  be  examined  on  oath,  and  to  be  liable  to  punishment  for 
perjury,  988. 

provisions  of  the  act  are  not  to  interfere  with  persons  instituting 

suits  to  establish  a  civil  right,  or  the  right  of  the  archbishop, 

under  23  Hen.  8.  c.  9.,  988. 
suits  must  be  commenced  within  two  years  after  the  commission  of 

the  otfence,  989. 
judgment  of  Sir  Herbert  Jenner  Fust  in  Titchmarsh  r.  Chapmaoi 

989. 
when  refusals  constitute  distinct  offences  and  a  breach  of  the  canon 

law,  and  not  simply  a  misconstruction  of  3  &  4  Vict.  c.  86.,  992. 
the  comincncemcnt  of  the  proceedings  is  to  be  dated  not  from  the 

time  the  citation  was  extracted,  but  from  the  time  of  its  service 

upon  the  party,  992. 
27  Geo.  3.  c.  44.  does  not  apply  to  suits  against  spiritual  persons  for 

certain  offences,  996. 

5  £ 
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power  of  archbishops  and  bishops  as  to  exempt  or  peculiar  places  or 
preferments,  996. 

no  suit  to  be  instituted  except  as  herein  provided,  996. ;  but  see  1003. 

where  a  criminal  proceeding  cannot  be  otherwise  instituted  than 
as  directed  by  3  &  4  Vict.  c.  86.,  997—1003. 

judgment  of  Lord  Denman  (C.  J.),  in  re  York  (Dean  of),  998. 

if  a  visitor  examine  the  proofs  of  an  ecclesiastical  offence  committed 
by  a  clerk  for  the  purpose  of  punishment,  a  criminal  proceeding 
is  instituted,  999. 

the  courts  have  no  right  to  look  at  the  reports  of  commissioners,  for 
the  direct  purpose  of  construing  the  statutes  founded  upon  them, 
which  must  speak  for  themselves,  1000. 

3  &  4  Vict.  c.  86.  did  not  restrict  1  &  2  Vict  c.  106.  s.  32.  as  to 
non-residence,  1003. 

if  a  bishop  be  patron  of  the  preferment  held  by  the  accused  party, 
the  archbishop  is  to  act  in  his  stead,  1003. 

saving  of  archbishop's  and  bishop's  powers,  1003.     See  Burial — 
Pluralities  —  Residence. 
CHUECH  RATES, 

are  immemorial,  1128. 

parishioners  are  bound  to  repair  the  church,  1 128. 

to  be  made  after  notice,  1 128. 

must  be  by  churchwardens  and  parishioners  in  vestry  assembled,  1 143. 

made  by  the  churchwardens,  where  it   has  been  refused  by  the 
majority  of  a  vestry,  is  illegal  and  void,  1129. 
judgment  of  Lord  Denman  (C.  J.),  in  Burder  v,  Veley,  on  this 
question,  1129—1139. 

whether  the  minority  of  a  vestry  can  make  a  valid  rate  after  the  ma- 
jority have  refused,  where  the  Ecclesiastical  Court  has  ordered  a 
rate  to  be  made,  discussed  in  Veley  v.  Gosling  and  Grosling  r. 
Veley,  1139—1154,  1171. 

judgment  of  Sir  Herbert  Jenner  Fust  in  Veley  v.  Gosling,  1139— 
1142. 

judgment  of  Lord  Denman  (C.  J.),  in  Gosling  t;.  Veley,  1 142 — 1 154. 

the  law  has  cast  on  the  parishioners  the  duty  of  repairing  the  church, 
and  on  this  point  it  leaves  them  no  option,  1148. 

whetlier  the  legal  condition  of  a  vestry,  in  respect  to  making  church 
rates,  be  that  of  a  body  competent  to  make  a  bye-law,  1150. 

if  parishioners  assemble,  clothed  with  a  limited  character,  or  charged 
by  the  law  witli  a  certain  duty,  and  do  any  act  beyond  their  charac- 
ter, or  in  contravention  of  their  duty,  it  reckons  for  nothing,  1152. 

assent  of  parishioners  to  a  rate  will  sometimes  cure  previous  ille- 
gality, or  informality,  1154. 

where  churchwardens,  without  the  parishioners,  have  autiiority  to 
make,  under  the  Church  Building  Statutes,  1154.;  see  1184. 

when  a  majority  of  select  vestry  is  requisite  under  these  statutes,  1 186. 

requisites  of  notice  of  vestry,  1 186 

for  the  consecration  of  a  church  rebuilt  without  a  faculty  under 
59  Geo.  3.  c.  134.  s.  40.  is  valid,  1154. 
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for  the  consecration  of  a  church  is  one  which  it  is  incumbent  on  tho 

parishioners  to  make,  1156. 
a  select  vestry,  appointed  pursuant  to  59  Geo.  3.  c.  134.  s.  30.,  has  no 

power  to  impose  a  rate  for  the  repairs  of  the  district  church, 

II56— 1158. 
judgment  of  Lord  Tenterden  in  Cockbum  v,  Harvey,  1156—1158. 
where  a  majority  of  a  select  vestry  must  attend  to  constitute  a 

legal  body,  1158. 
may  be  drawn  up  by  churchwardens  alone,  1158. 
should  be  made  before  the  expense  is  incurred,  1158. 
under  59  Geo.  3.  c.  134.  s.  14.  churchwardens  cannot  raise  a  loan 

on  the  credit  of  the  church  rates  to  pay  a  debt  for  repairs  incurred 

in  a  past  year,  1158. 
judgment  of  Lord  Denman  (C.  J.),  in  Hex  v.  Dursley  (Church- 
wardens of),  1 159. 
even  where  the  repairs  are  authorised  by  the  vestry  meeting,  a  re- 
trospective rate  cannot  be  made,  1 160. 
court  of  equity  will  not  decree  a  retrospective  rate  to  be  made  to 

reimburse  a  former  overseer  for  pajrments  out  of  pocket,  1160. 
spiritual  court  cannot  enforce  a  rate  for  reimbursement,  1 160. 
tenant,  not  owner,  is  chargeable,  1161. 
inhabitants  of  chapelry  how  far  exempted,  1161^1165. 
hall  of  a  company  is  rateable,  1164. 
governor  of  Greenwich  Hospital  is  rateable,  1164. 
persons  are  not  chargeable  for  land  in  another  parish,  1165. 
stall  in  a  market  is  not  rateable,  1165. 
exemptions  of  patrons  and  rectors  by  prescription,  1165. 
inhabitants  of  a  chapelry  how  far  exempted,  1161,  1165. 
effect  of  dividing  parish,  or  creating  district  parish,  1 166. 
where  inhabitants  are  liable  to  be  assessed  for  repairing  district 

churches,  1161,  1164. 
rates  are  a  personal  charge,  1166. 
rule  and  mode  of  assessment,  1166. 

church  rate  is  made  upon  the  some  assessment  as  the  poor  rate^  1 167. 
customs  are  to  be  observed,  1 167* 
liability  of  glebe  lands,  1167. 
liability  of  lessees  of  a  market,  1 167. 
omission  in  the  rate  of  a  person  bound  to  pay  prima  facie  makes  tlic 

rate  unequal,  1168. 
IS  not  invalid  from  omissions  of  an  inconsiderable  amount,  1168. 
a  rate  for  ornaments  is  valid,  1168. 
when  a  church  rate  is  or  is  not  excessive,  1 168. 
objections  to,  are  stricti  juris,  and  the  pleas  must  bo  confined  to  the 

points  originally  put  in  issue,  1 169. 
acquiescence  in  the  mode  of  rating,  1169. 
nggrieved  parties  can  appeal  to  ecclesiastical  judge,  1169. 
a  mandamus  will  be  granted  to  the  inhabitants  of  a  parish  liable  to 

contribute  to  a  church  rate  to  elect  chiurchwardens,  1 169. 

5m  2 
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when  a  vestr}-,  or  other  parochial  body,  will  be  compelled  to  make  a 

rate,  1169. 
where  an  act  of  parliament  directs  a  body,  created  by  the  act,  to 

levy  church  rates  for  repairs  or  for  repayment  of  loans,  they  will 

be  compelled  by  mandamus,  1170. 
when  the  Avrit  lies  to  churchwardens  of  united  parishes  under  10 

Ann.  c.  11.,  1170. 
trustees  appointed  under  a  local  act,  with  power  to  make  rates  for 

building  a  new  parish  church,  will  be  compelled  by  mandamus  to 

account  to  parochial  auditors  under  1  &  2  "Will.  4.  c.  60.,  1170. 
except  it  be  under  a  statute,  a  mandamus  will  not  be  granted  to 

churchwardens  to  compel  them  to  make  a  rate,  1 17L 
mandamus  to  enforce  a  rate  made  by  minority,  1171. 
where  affidavits  do  not  show  the  exact  amount  of  contribation,  1171* 
a  rate  to  reimburse  the  churchwardens  such  sums  as  they  had  ex- 
pended, or  might  expend,  is  bad  on  its  face,  1171,  1172. 
when  the  writ  will  be  refused  to  enforce  payment  of,  under  53  Greo. 

3.  c.  127.  s.  7.,  1171. 
select  vestry  will  not  be  compelled  to  make,  if  the  churchwardens 

refuse  to  state  the  necessary  amount,  or  to  furnish  any  estimate- 

of  it,  1172. 
when  rates  can  or  cannot  be  enforced  in  the  Ecclesiastical  Court,  or 

under  53  Geo.  3.  c.  127.,  1173—1193. 
monition  to  make  a  rate,  1147,  1173. 
parishioners  may  be  sued  for  non-payment  of  rates  in  the  Eoclesias- 

tical  Court,  1173. 
extreme  formality  of  description  not  requisite  in  a  suit  for,  1173. 
ought  to  be  confirmed  by  the  ordinary,  1173. 
causes  of  church  rate  may  be  removed  by  letters  of  request,  1173. 
•  when  court  bound  to  proceed  to  the  trial  of  a  select  vestry,  1 173. 

making  collusive  rate  is  not  rejecting  a  rate,  1173. 
where  district  churchwardens  may  be  made  the  only  respondents  to 

an  appeal,  1173. 
irresponsibility  of  executor  for  church  rate,  1173. 
mode  of  objecting  to  inequality  of  rate,  1174. 
churchwarden  voting  against  a  rate  is  not  guilty  of  an  ecclesiastical 

offence,  1174. 
wilfully  opposing  a  rate  is  an  ecclesiastical  offence,  1174.;  but  see 

1036,  1039. 
mode  of  proceeding  where  custom  pleaded,  1 1 74. 
parochiality  must  be  tried  at  common  law,  llTo. 
rate  on  Quakers  may  be  sued  for  in  Ecclesiastical  Court,  1175. 
where  monition  will  not  be  issued  to  the  party  imposing  the  rate  for 

the  production  of  the  parish  books,  1174. 
clFect  of  53  Geo.  3.  c.  127.,  giving  justices  jurisdiction,  upon  the 

jurisdiction  of  the  Ecclesiastical  Court,  1175,  1178,  1188—1200. 
the  jurisdiction  of  the  Ecclesiastical  Court  depends  on  whether  the 

validity  of  the  rate,  or  the  liability  of  the  party,  is  disputed,  1178 

—1182,  1489. 
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the  existence  of  guch  dispute  is  a  matter  of  practice  determinable  by 
the  Ecclesiastical  Court,  1180,  1181. 

Court  of  Chancery  has  control  over  the  Ecclesiastical  Courts  to 
keep  them  within  their  jurisdiction,  1175. 

judgment  of  Lord  Cottenham  in  re  Baines,  as  to  a  significavit  in  a 
suit  for  church  rates,  1175 — 1178. 

in  a  suit  for  subtraction  under  58  Geo.  3.  c.  45.  &  59  G^o.  3.  c.  134., 
the  libel  ought  to  show  upon  its  face,  that  the  conditions  required 
by  the  acts  have  been  complied  with,  1183. 

what  is  a  good  demand  of  the  rate,  1 188. 

justices  under  53  Geo.  3.  c.  127.  &  54  Geo.  3.  c.  68.  (L)  can  issue 
warrants  of  distress  for  the  non-payment,  1188. 

justices  can  act  upon  the  complaint  of  one  churchwarden,  1188. 

undue  election  of  churchwardens  will  not  invalidate,  1188. 

proceedings  in  the  Ecclesiastical  Court  will  not  prevent  subsequent 
proceedings  under  53  Geo.  3.  c.  127.,  1188. 

appeal  lies  to  sessions,  1188. 

ecclesiastical  jurisdiction  saved,  1 1 88. 

notice  that  the  validity  of  the  rate  is  disputed,  supersedes  the  autho- 
rity of  the  justices,  1188,  1189. 

justices  are  to  ascertain  whether  the  rate  is  ^onaj^c/^  disputed,  1189. 

party  appealing  may  give  notice  of  appeal  to  the  churchwardens 
exclusively,  1190. 

preliminaries  to  issuing  warrant,  1 190. 

distress  may  be  made  out  of  district,  1190. 

costs,  when  given,  1190. 

when  ecclesiastical  judge  can  discharge  party  in  contempt,  1190. 

under  the  words  "  costs  lawfully  incurred  by  reason  of  the  custody 
and  contempt  of  such  party"  in  3  &  4  Vict,  c  93.,  costs  in  the 
Ecclesiastical  Court  only  are  intended,  1191. 

judgment  of  Dr.  Lushington  in  Baker  v,  Tliorogood,  1190 — 1192. 

full  costs  will  not  be  given  if  party  cause  unnecessary  expense,  1193. 
CHURCHWARDENS, 

definition  and  origin  of,  330. 

must  be  inhabitants  of  the  parish  and  householders,  331. 

non-resident  pSrtner  compellable  to  serve  the  office,  331. 

under  6  8c  7  Vict.  c.  37.,  must  be  inhabitants  of  the  district,  332. 

under  the  Church  Building  Acts,  332, 

neither  bodily  infirmity  nor  poverty  is  an  exemption,  332. 

list  of  persons  exempt  from  being,  333. 

Roman  Catholics  may  be,  334. 

list  of  persons  disqualified  to  be,  334. 

arc  to  be  chosen  by  minister  and  pai'ishioners,  334. 

pcrio<l  for  swearing  in,  334. 

whore  the  patrons  of  a  church  have  no  right  to  controvert  the  elec- 
tion of,  335. 

may  refuse  to  serve  two  consecutive  years,  335. 

a  custom  to  have  but  one  churchwarden  may  be  presumed,  335, 

custom  to  elect  both  churchwardens,  336. 
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in  all  the  newly  erected  parishes  the  canon  law  will  take  effect,  as 

custom  cannot  be  pleaded,  336. 
where  the  custom  was  for  the  parson  to  appoint  one  churchwarden 

and  the  two  old  churchwardens  the  other,  and  the  latter  could  not 

agree,  recourse  was  had  to  the  canon,  336. 
the  regular  mode  is  for  the  two  churchwardens  to  return  those  newly 

elected,  335. 
mode  of  taking  the  poll  is  first  by  show  of  hands,  and  then  by  poll- 
ing, 337. ;  see  1356. 
upon  whom  the  control  of  the  election  devolves,  337. 
poll  must  be  open  for  a  reasonable  period,  337. 
adjournment  of  meeting,  337. 
free  access  to  the  poll  should  be  preserved,  337. 
if  two  sets  of  churchwardens  be  allowed  to  make  their  declarations, 

the  right  is  to  be  settled  in  an  action,  337. 
the  validity  of  the  election  can  only  be  tried  by  action  at  law,  338. 
quo  warranto  will  not  lie  for  the  office  of,  338. 
if  the  lord  of  the  manor  prescribe  for  the  appointment  of,  it  cannot 

be  tried  in  the  Ecclesiastical  Court,  338. 
the  court  will  interpose  by  mandamus  to  try  the  validity  of  the 

election,  338. 
general  law  as  to  elections,  1143,  1144. 

appointment  of  churchwardens  under  Church  Building  Acts,  338. 
under  58  Geo.  3.  c.  45.,  churchwardens  are  to  act  in  parishes  where 

additional  chapels  shall  be  built,  339. 
select  vestry  appointed  by  commissioners  are  to  appoint  church  or 

chapelwardens,  339. 
of  churches  built  under  1  &  2  Will.  4.  c.  38.,  339. 
separated  parishes  are  to  have  churchwardens,  340. 
appointment  of,  for  a  district  chapelry  and  consolidated  chapelry, 

under  8  &  9  Vict.  c.  70.,  340. 
appointment  of,  for  an  additional  church,  the  site  whereof  has  been 

accepted  by  the  commissioners,  340. 
no  churchwarden  is,  under  8  &  9  Vict,  c  70.,  ex  officio  overseer  of  the 

poor,  341. 
are  to  be  appointed  under  6  &  7  Vict,  c  37.  «.  17.,  341. 
declaration  is  now  made  in  lieu  of  churchwarden's  and  sidesman's 

oath,  341. 
need  not  take  the  oaths  of  allegiance,  supremacy,  and  abjuration,  341. 
period  at  which  and  before  whom  the  declaration  must  be  made,  341. 
no  fee  can  be  demanded  for  receiving  the  declaration,  341. 
churchwardens  may  be  directed  by  the  Spiritual  Court  to  make  the 

requisite  declaration,  342. 
the  ordinary  cannot  compel  a  person  to  assume  the  office,  342, 
ecclesiastical  officers  refusing  to  receive  the  declarations,  are  liable 

to  an  action,  342. 

archdeacon  or  other  ordinary  acts  only  ministeriaDy  in  receivin*'  the 

declarations,  342. 
mandamus  will  lie  to  admit  and  swear  in,  342. 
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are  parochial  ofHccrs  for  several  purposes,  343. 

have  the  custody  of  the  church,  343. 

should  provide  proper  ornaments  for  the  church,  as  the  chalice,  font, 
&c.,  288. 

opposing  church  rate  is  not  an  offence,  1036,  1039. ;  see  1174. 

are  bound  to  preserve  decorum  daring  the  time  of  divine  service, 
344. 

if  the  minister  introduce  any  irregularity  into  the  service,  church- 
wardens cannot  interfere,  344. 

proceedings  against,  for  obstructing  the  form  of  singing,  344. 

it  is  an  office  of  observation  and  complaint,  but  not  of  control,  344. 

the  court  is  bound  to  admit  articles  by  churchwardens  against  an 
incumbent  for  irregularities,  345. 

must  see  that  curates  are  duly  licensed,  345. 

cannot  prevent  a  minister  appointed  under  a  sequestration  iSrom  offi- 
ciating, 345. 

have  the  care  of  a  benefice  during  a  vacancy,  345,  346. 

origin  of  practice  of  presentments  by,  346.*;  see  1387 — 1389 

are  bound  to  present,  346. 

can  libel  in  the  ecclesiastical  courts,  346. 

duties  of,  as  sequestrators,  346. 

are  overseers  of  the  poor,  347. 

order  of  maintenance  must  be  signed  by  a  majority  of  the  aggr^atc 
body  of,  347. 

accounts  should  be  given  by,  at  the  end  of  the  year,  347. 

to  whom  these  accounts  should  be  rendered,  348. 

proof  of  disputed  accounts,  348. 

vouchers  in  support  of  accounts  are  unnecessary  for  sums  under  forty 
shillings,  348. 

are  bound  to  allow  an  inspection  of  accounts,  348. 

exceptions  to  the  accounts,  348. 

remedies  against  churchwardens  when  guilty  of  extravagance,  349. 

accounts  when  once  passed  cannot  be  controverted  except  for  fraud, 
349. 

retrospective  rate  cannot  be  made  to  reimburse  the  churchwardens, 
349,  360. 

deficiency  may  be  supplied  by  succeeding  churchwardens,  349. 

accounts  how  allowed,  350. 

proceedings  against,  for  their  accounts,  350. 

justices  of  the  peace  have  no  authority  over  the  accounts,  350." 

spiritual  court  has  no  jurisdiction  to  decide  on  the  propriety  of  tlio 
accounts,  350. 

unsatisfactory  state  of  the  law  as  to  accounts,  351. 

capacities  and  incapacities  of  churchwardens  in  the  acquisition  and 
dL^posal  of  property,  351. 

have  a  corporate  capacity  for  general  purposes,  but  not  a  general 
corporate  capacity,  35 1 . 

cannot  appoint  an  attorney,  or  sue  for  a  legacy,  351. 

can  purchase  goods  for  the  use  of  the  parish,  351. 
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one  churchwarden  cannot  dispose  of  the  goods  without  the  consent 

of  the  other,  and  the  licence  of  the  ordinary,  S51. 
one  cannot  release,  352. 

can  take  goods  in  succession  to  the  use  of  the  parishioners,  352. 
leases  by,  are  void,  352. 

what  constitutes  a  body  corporate  under  59  Geo.  3.  c  12.,  352. 
power  of,  to  order  a  distress,  352. 
judgment  of  Mr.  Baron  Parke  in  Gouldsworth  v.  Knights,  as  to  the 

operation  of  59  Geo.  3.  c  12.,  352—354. 
when  they  will  be  considered  as  having  taken  lands  upon  their  own 

responsibility,  354. 
the  59  Geo.  3.  c.  12.  does  not  extend  to  land,  the  profits  <^  which 

^re  applicable  to  other  purposes,  355. 
by  letters  patent  may  have  an  enlarged  capacity,  355. 
cannot  in  their  corporate  character  purchase  lands,  or  take  by  grant, 

355. 
gifts  of  land  to  the  parish,  for  the  use  of  the  church,  should  be  to 

feoffees  in  trust  to  the  use  intended,  355. 
can  inclose  crown  lands  under  1  &  2  Will.  4.  c.  59.,  355.    . 
can  maintain  trespass  for  the  goods  of  the  church,  355. 
can  maintain  actions  for  the  recovery  of  the  goods  of  the  church 

taken  in  the  time  of  their  predecessors,  356. 
can  maintain  assumpsit  against  their  predecessors^  356. 
cannot  bring  actions  after  their  year  of  office  has  expired,  356. 
powers  of,  under  Church  Building  Acts,  356. 
are  not  criminally  responsible  unless  wilfully  disobedient,  357. 
judgment  of  Sir  Herbert  Jenner  in  Millar  t?.  Palmer,  358. 
voting  against  a  church  rate  will  not  be  subjected  to  ecclesiastical 

censures,  358. 
are  responsible  for  church  goods,  358. 

if  they  misbehave  themselves,  parishioners  may  remove  them,  359. 
not  answerable  for  indiscretion,  359. 
contracts  by,  are  binding  upon  their  successors,  359. 
when  churchwardens  are  personally  liable,  360. 
are  not  to  be  engaged  in  parish  contracts,  360. 
have  protection  by  law  in  due  execution  of  their  office,  360. 
executing  distress  for  poor  rates  are  within  23  Greo.  2.  c.  44.,  361. 
improper   description   of,   in    suit,    361.      See    Church — Church 

Rates  —  Mandamus  —  Pews  —  Prohibition  —  Public  WorsJdp — 
Vestries  —  Visitations, 
CHURCHYARDS, 

burial  places  were  not  formerly  near  the  church,  362. 

taking  churchyards  was  forbidden  by  15  Rich.  2.  c.  5.,  362, 

and  burial  grounds  belong  to  the  parish  for  the  interment  of  the 

parishioners,  363. 
the  rector  has   the  freehold  in,  qualified  by  the  rights  of  the 

parishioners,  363. 
the  Ecclesiastical  Court  will  protect  against  any  unauthorised  or 

illegal  invasion,  363. 
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when  enlarged,  a  new  consecration  is  requisite  for  the  additional 
part,  363. 

fairs  and  markets  are  not  to  be  held  in  the  churchyard,  363* 

right  to  the  trees  and  herbage  of,  is  in  the  rector  or  vicar^ 
363,  443. 

cutting  down  the  trees  in,  is  indictable,  364,  443. 

a  rector  can  cut  down  timber  for  the  repairs  of  the  parsonage  house 
or  chancel,  364,  442. 

injunction  will  lie  against  a  rector  for  waste,  364. 

a  faculty  will  be  granted  to  alter,  365. 

it  is  duty  of  the  churchwardens  to  repair  churchyards,  365. 

can  compel  those  to  repair,  who  are  bound  so  to  do  by  prescrip- 
tion, 365. 

neglect  to  repair  churchyards  is  indictable,  365. 

commissioners  under  59  Geo.  3.  c.  134.  can  alter  churchyards,  366. 

provisions  for  enlarging  existing,  or  making  additional,  under  the 
Church  Building  Acts,  366—368. 

all  right  to  land  conveyed  for  a  churchyard,  to  be  barred  by  lapse  of 
five  years,  368. 

by  8  &  9  Vict,  c  70.  s.  14.  land  obtained  for  a  new  burial  ground 
may  be  declared  by  the  church  building  commissioners  part  of 
such  parish  for  that  purpose,  although  not  within  the  parish,  367. 

ministers  of  different  parishes  may  use  one  chapel,  367. 

bishop  in  consecration  can  declare  that  a  chapel  is  intended  for  dif- 
ferent parishes,  367. 

one  boundary  fence  to  be  sufficient,  367. 

no  church  rate  to  be  levied  for  repair  of  chapel  in  the  church- 
yard, 367. 

church  building  commissioners  can  alter  fences  of  churchyards 
and  turn  footpath,  367. 

commissioners  may  grant  money  for  the  purchase  of  church- 
yards, 368. 

where  there  is  no  burial  ground  in  an  ecclesiastical  district,  the 
parish  church  may  be  used,  368. 

right  of  way  to  churchyard,  368.    See  Brawling  —  Burial -^Ceme^ 
teries  ^^  Smiting  —  Vaults, 
CITATION, 

nature  and  requisites  of,  1013,  1017.  w.     See  Process* 
CIVIL  AND  CRIMINAL  PROCEEDINGS, 

nature  of,  1064. 
CIVIL  LAW.     See  Canon  Law. 

CLANDESTINE  MARRIAGES.     See  3farriages,  723—745. 
CLARK,  Dr.  SAMUEL, 

opposition  to  his  being  made  a  bishop,  1437.  it. 
CLARKE;  Mu.  BARON,  judgment  of,  in 

Buller  r.  Exeter  (Bishop  of)  (right  to  advowson  by  coparcener), 
936. 
CLARENDON, 

Constitutions  of,  15. 
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CLERGY, 

exempt  fVom  arrest, 

exempt  from  being  churchwardens,  333. 

ancient  canons  respecting  conduct,  961. 

dress  of,  96,  235,  236,  627,  1094. 

right  of  presentation  in,  934. 

farming  and  trafficking  by,  1008—1012. 

privileges  and  restraints  of,  generally,  957 — 1012. 

cannot  put  off  their  ecclesiastical  character,  460, 1005.     See  Church 
Discipline  Act — Lecturers — Privileges  and  Restraints  of  Clergy. 
CLERK  OF  THE  PARISH.     See  ParUh  derh. 
CLOGHER,  BISHOP  OF, 

deposition  of,  167. 
COADJUTOR, 

duties  of,  153 — 155. 
COFFIN, 

metal  coffins  not  unlawful,  193. 

use  of  coffins,  193.  n, 
COGNISOR, 

right  of  presentation  in,  934. 
COLERIDGE,  Mr.  JUSTICE,  judgments  of. 

In  re  Baron  de  Bode  (mandamus),  639. 

Reg.  V.  Canterbury  (Archbishop  of)    (confirmation  of  bishops^ 
1404—1424. 
COLLATION.    See  Advawson  —  Institution. 
COLLATIVE  ADVOWSONS, 

defined,  5. 
COLLEGES, 

augmentations  by,  70,  71,  73,  77. 

leases  by,  596.     See  Visitor. 
COLLEGLA.TE  CHURCH, 

chapters  of,  408.     See  Cathedrals. 
COLONIES, 

marriage  in,  law  as  to,  775. 
COI^IMENDAM, 

defined,  369. 

possession  of  a  bishopric  docs  of  common  right  void  all  other  pro- 
motions, 369. 

no  commendam  is  in  future  to  be  held  by  a  bishop,  370, 935. 
COMMISSARY, 

oilice  and  duties  of,  241. 

appeal  lies  from  his  judgment  to  metropolitan  court,  26. 
COMAION  FUND, 

administration  of,  under  ecclesiastical  commission,  491. 
COM^ION, 

lands  may  be  granted  to  an  incumbent,  137. 
COMMON  PRAYER, 

power  of  the  church  to  decree  rites  and  ceremonies,  1077. 

impugners  of  the  rites  and  ceremonies  established  in  the  Church  of 
England  censured,  1077. 
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liturgies  before  the  Acts  of  Uniformity,  113,  1079. 
statutes  formerly  made  for  uniformity  of  common  prayer  con- 
firmed, 1079. 
by  13  &  14  Car.  2.  c.  4.  8. 26.  true  copies  of  the  Book  of  Common 

Prayer  are  to  be  provided  in  all  churches,  1080. 
the  rubric,  or  the  directions  of,  form  a  part  of  the  statute  law  of  the 

realm,  1080. 
penalties  for  using  any  other  service  than  the  Book  of  Common 

Prayer,  1080. 
construction  of  the  words  "  any  other  rite,"  1080. 
ecclesiastical  judge  not  inhibited  by  1  Eliz.  c  2.,  1081. 
a  clerk  cannot  be  deprived  before  judicial  conviction,  1081. 
the  power  given  to  the  patron  imder  1  Eliz.  c.  2.  s.  5.  implies  an 

immediate  voidance,  1081. 
feme  covert  may  be  indicted  under  1  Eliz.  c.  2.,  1082. 
form  of  indictment,  1082. 

imprisonment  stands  in  lieu  of  the  forfeiture,  1082. 
litanies  relating  to  the  sovereign,  &c  can  be  changed,  1082. 
offender  not  to  be  punished  both  by  the  Temporal  and  the  Eccle- 

siastical  Courts,  1082. 
indictments,  when  to  be  preferred,  1082. 
archbishop  or  bishop  can  associate  themselves  with  the  justices  of 

assize,  1082.     See  Ceremonies — Church  Discipline  Act  ^^  Public 

Worship, 
COMMUNION  TABLE, 

nature  and  meaning  of,  289,  619 — 624. 

chalice  and  other  vessels  to  bo  provided  for  the  communion,  289. 

Sec  Ijord^s  Supper, 
COMMUNION  FOR  THE  SICK, 

rubric  as  to,  628,  629.  w. 
COMPANY, 

mode  of  citation,  1014. 
clergy  may  be  members  of,  1008. 
COMPOSITION, 

presentation  by,  937. 
for  tithes,  when  valid,  1302. 
CONDONATION,  what  is,  784. 

CONFESSION, 

secret  confession  shall  not  be  revealed,  370. 
Bishop  of  Hereford's  charge  as  to  auricular  confession,  370. 
CONFIRMATION, 

directions  given  to  the  godfathers  and  godmothers,  371. 

adults  should  be  examined  as  soon  after  baptism  as  conveniently 

may  be,  371. 
when  children  to  be  brought  to  the  bishop,  371. 
bisliop,  or  his  suffragan,  is  to  confirm  in  his  triennial  visitation,  371. 
none  are  to  be  confirmed,  except  such  as  can  render  an  account  of 

their  faith  according  to  the  catechism,  and  are  desirous  of  being 

confirmed,  372. 
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curates  to  forward  a  list  of  names  of  such  persons  ^within  thdr 
parishes  as  are  fit  to  be  confirmed,  372. 

by  the  rubric,  a  godfather  or  godmother  should  witness  confirma- 
tion, 372. 

the  baptismal  name  cannot  now  be  altered  at,  372. 

none  to  be  admitted  to  the  communion  until  they  be  ready  and 
desirous  to  be  confirmed,  372. 
CONFIRMATION  OF  BISHOPS.    See  Bishops,  and  the  judgments  in 

Reg.  r.  Canterbury  (Archbishop  of),  1398 — 1459. 

per  Erie  J.  and  Lord  Denman  C.  J.>  confirmation  is  ministerial  du^, 
1397—1404,  1444—1459. 

per  Patteson  J.  and  Coleridge  J.,  it  may  be  judicial,  1404 — 1444. 

CONSANGUINITY See  LevUical  Decrees. 

CONSECRATION, 

of  bishops,  priests,  and  deacons,  839. 

of  suffragan  bishops,  152. 
CONSENTS, 

under  Augmentation  Statutes,  74,  76,  78. 

under  Endowment  Statutes,  517. 

for  the  purpose  of  division  of  parishes,  856. 

under  the  Church  Building  Statutes,  307. 

as  to  patronage,  321,  323,  517. 

under  statutes  as  to  Queen  Anne*s  Bounty,  565. 

to  leases  under  5  &  6  Vict.  c.  108.,  607. 

to  mortgages,  607,  639,  806. 

to  marriage  of  minors,  705,  707. ;  see  753. 
CONSOLIDATED  CHAPELRY, 

endowment  of,  859.  n, 
CONSULTATION, 

writ  of,  373. 
CONTENTIOUS  JURISDICTION, 

defined,  244. 
CONTRACTS, 

when  void,  because  mndc  on  Sunday,  1285,  1292. 

of  marriage,  opinions  of  the  judges  upon,  675 — 694. 
CONTUMACY  AND  WRIT  DE  CONTUMACE  CAPIENDO, 

defined,  374,  1040. 

in  what  cases  excommunication  is  to  continue  under  53  (Jeo.  3. 
c.  127.,  374. 
^  episcopal  authorities  have  power  to  release  contumacious  person,  374. 

writ  do  contumace  capiendo,  374. 

proceedings  upon  appearance,  374. 

writ  may  issue  wlien  persons  reside  out  of  the  jurisdiction,  1464. 

any  material  defect  in  a  writ  of  contumace  capiendo  will  be  fatal,  375. 

wlien*  the  defendant  has  not  a  sufficient  addition  in  the  writ,  or  the 
writ  directed  to  tlie  wrong  slieriff*,  the  writ  is  bad,  375» 

matter  of  the  cause  must  be  set  out  in  the  writ,  and  that  the  parties 
who  issued  it  had  jurisdiction,  375. 
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writ  of  capias  with  proclamations  will  be  irregular,  if  the  proceed- 
ings do  not  sliow  a  proper  continuance,  375. 
the  statutes  require  proclamation  absolutely,  376. 
the  writ  need  not  purport  to  have  been  opened  at  the  time  of  the 

delivery  of  the  record,  376. 
writ  will  not  be  set  aside  on  account  of  defects  in  the  sentence,  if 

any  one  part  is  good,  376. 
practice  as  to  amendments,  376. 
sequestration   to  issue  against  person  contumacious,  whether  in 

England  or  Ireland,  1466,  1467. 
Privy  Council  may  discharge  persons  in  custody  under  writ  of  de 
contumace  capiendo,  1469.     Sec  Excommunication — Signijicavit, 
CONVOCATION, 

constitution  of,  376. 
jurisdiction  and  privileges  of,  377. 
COPARCENERS, 

right  of  presentation  in,  4,  935. 
COPYHOLD, 

lands  may  be  annexed  to  a  benefice,  139. 
CORNWALL, 

duchy  of,  consent  as  to  augmentation,  771* 
CORONER, 

may  order  burial,  203. 

may  order  corpse  to  be  taken  up,  215. 

CORPORATIONS, 

right  and  modes  of  presentation,  938,  954. 
power  of  alienation,  10,  939. 
CORPORATIONS  ECCLESIASTICAL, 

conveyance  by,  for  schools,  1238.    See  Municipal  Corporations.     * 

COTTENHAM,  LORD,  judgment  of. 

In  re  Baines  (requisites  of  significavit),  1175. 

COSTS, 

in  ecclccsiastical  courts  are  matters  of  discretion,  35. 

on  appeals,  24,  35,  36. 

in  suit  for  brawling,  182. 

in  suit  for  smiting,  182,  186. 

sentence  for,  887. 

appeal  on  matter  of  costs,  918. 

under  Church  Discipline  Act,  981.  n. 

in  quare  impedit,  1123. 

in  prohibition,  699.  ii. 
COUNCILS, 

principal  British  councils,  225. 
COUNSEL, 

have  a  right  to  appear  under  the  Church  Discipline  Act,  977..    See 
Barrister, 

COURT, 

of  archdeacon,  49.      See  Church  Discipline  Act '^ EcclesiaUiec^ 
Court. 
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COURT  BARON, 

mandamus  lies  to,  and  to  court  leet,  608. 
COURT,  INFERIOR.     See  Prohibition  —  Mandamus. 
COVENANTS, 

in  church  leases,  599—603. 
CRANMER  (ARCHBISHOP), 

framed  the  thirty-nine  articles,  S6. 
CRIMINAL  PROCEEDING, 

under  the  Church  Discipline  Act,  997—1003,  1211,  1214. 
CROSS, 

in  baptism,  use  of,  explained,  97 — 99. 
at  the  communion  table,  1086. 
CRUELTY.     See  Divorce. 
CURATES, 

defined,  379. 

are  either  temporary  or  perpetual,  379. 

a  perpetual  curacy  is  not  an  ecclesiastical  benefice,  379. 

grant  of  a  rectory  passes  a  perpetual  curacy,  379. 

perpetual  curacies  under  4  Hen.  4.  c.  12.,  379. 

origin  of,  379. 

augmented  churches,  &c.,  under  Queen  Anne's  Bounty,  are  to  be 

perpetual  benefices,  380. 
land  annexed  to  a  perpetual  curacy  cannot  be  leased  by  the  cnnrtc^ 

so  as  to  bind  the  successor,  without  the  consent  of  the  ordinaiy 

and  patron,  380. 
appointment  of  perpetual  curates  under  1  &  2  WilL  4.  c.  38.  s.  \%9 

380. 
powers  and  duties  of  perpetual  curates,  380,  381. 
district  churches  not  to  be  held  with  the  originals,  381. 
appointment,  style,  and  duties  of  ministers  nominated  and  licensed 

to  districts  under  6  &  7  Vict  c.  37.,  381. 
church  of  a  district  parish  may  be  resigned  by  incumbent  of  original 

parish,  such  resignation  to  operate  as  avoidance  of  church  d 

original  parish,  382. 
church  of  a  district  chapelry,  and  church  augmented  by  the  ecclesi- 
astical commissioners  for  England,  under  8  &  9  Vict,  c  70.,  is  to 

be  a  perpetual  curacy,  and  the  minister  a  perpetual  curate,  382. 
nomination  of  curate  must  be  under  the  hand  and  seal  of  the  in- 
cumbent, 382. 
right  of  nomination  is  by  common  law  in  the  rector,  383. 
prima  facie  all  parochial  duties  are  committed  to  and  imposed  upon 

the  parish  incumbent,  383. 
when  the  right  of  nomination  is   vested  in  the  parishioners,  it 

includes  those  who  pay  and  those  who  do  not  pay  church  rates, 

383. ;  see  385. 
the  right  to  elect  a  curate  may  be*  in  the  inhabitants  or  patron  of 

the  church,  or  the  lord  of  the  manor,  or  vestrymen  or  diapel- 

wardcns,  384. 
nomination  of  curate  may  be  by  the  parishioners  and  inhabitaDti 

naying  to  church  and  poor,  385. 


INDEX.  1^35 

CURATES  —  continued. 

in  Bome  cases  householders,  &c.  have  no  right  to  nominate,  without 
the  consent  of  the  vicar,  385, 

if  electors  have  only  an  equitable  right  of  nomination,  trustees  may 
be  compelled  to  present  their  nominee,  385. 

right  of  the  Court  of  Chancery  to  bind  the  right  of  election  ques- 
tioned, 386. 

to  prevent  a  lapse,  it  is  not  in  general  requisite  that  the  appointment 
to  a  curacy  should  be  within  six  months,  386. 

evidence  of  admission  of  curate,  386. 

a  perpetual  curate  has  a  sufficient  possession  to  maintain  tres- 
pass, 386. 

no  curate  is  to  serve  more  than  two  benefices  a  day,  393.    See 
Chapels  —  Licence  —  Stipendiary  Curates, 
CUSTOM, 

requisites  of,  and  where  triable,  1335, 1336. 

for  parishioners  to  be  buried  as  near  their  ancestors  as  possible, 
is  bad,  207. 

for  churchwardens  to  set  up  monuments  is  illegal,  212. 

may  exist  for  burial  fees,  216. 

for  fees  without  service  performed,  is  bad,  127. 

to  nominate  chaplains,  266. 

as  to  choosing  churchwardens,  335. 

of  nominating  curates,  383. 

no  custom  to  demand  provisions  at  time  of  perambulation,  893. 

as  to  select  vestries,  1335—1338. 

parson  may  be  bound  by  custom  to  ecclesiastical  duty,  1045. 
CURTESY,  TENANT  BY, 

right  of  presentation,  944. 
DAMAGES, 

measure  of,  in  cases  of  dilapidations,  443 — 448. 
DAVID'S,  ST., 

limits  of  diocese,  497. 

supension  of  canonries  of,  410. 
DEACON, 

duties  of,  822.     See  Ordbiation. 
DEANS  AND  DEANERIES, 

there  are  four  kinds  of  deans,  404. 

a  deanery  is  a  spiritual  promotion,  404. 

the  title  of  dean  is  a  title  of  dignity,  405. 

original  institution  of  deaneries,  40d. 

authority  and  jurisdiction  of  rural  deans,  !i5y  406.' 

there  may  be  clerks  with  the  office  and  authority  of  deans,  without 
the  name,  406. 

non-residentiary  deaneries  are  to  be  suppressed,  407. 

qualifications  of  deans  and  canons,  407. 

deans  must  have  been  six  years  complete  in  priest's  orders,  407. 

deans  need  not  hold  prebends,  407. 

appointments  of  deans  under  the  old  and  new  foundations,  407. 

patronage,  in  whom  vested,  under  3  &  4  Vict  c  1 13.|  407. 
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DEANS  AND  DEANERIES  —  canHnued. 

regulation  of  income  of  deans  and  canons,  407. 

canons  of  Ripon  and  Manchester  ai*e  to  be  appointed  bj  the  respec- 
tive bishops,  408. 

profits  of  a  deanery  during  the  vacation  go  to  the  successor,  408. 

deans  should  reside  ninety  days  every  year,  408. 

deans  should  preach  during  their  residence,  408. 

deans  should  visit  their  chapters,  408.     See  Chapters  —  Vuiiaiions. 
DEAN  AND  CHAPTER, 

defined,  420. 

how  incorporated,  420, 

their  dependence  on  the  bishop,  420. 

cannot  enact  statutes  for  their  successors  only,  420. 

are  not  within  24  Hen.  8.  c.  12.,  420. 

persons  that  will  constitute  a  chapter,  420. 

chapter  or  visitors  in  their  default  may  propose  alterations  in  their 
statutes,  421. 

grants  made  to  them  are  good,  421. 

chapters  have  no  capacity  to  take  or  purchase  without  the  dean, 
421. 

one  bishop  may  possibly  have  two  chapters,  421. 

dean  and  chapter  are   guardians   of  the  spiritualities  during  a 
vacancy,  421. 

presentation  of  one  of  their  own  body  to  a  benefice,  when  valid,  421. 

enactments  as  to  the  patronage  of  the  chapter  under  3  &  4  Vict, 
c  113.,  422. 

statutes  as  to  appropriation  of  residence-houses  not  wanted,  423. 

deaneries  now  vested    in  ecclesiastical  commissioners,  424 — 426. 
See  Augmentations  —  Cathedrals  —  Chapters. 
DECLARATORY  SENTENCE, 

when  necessary,  12o,  126,  925,  926. 
DECLARATIONS, 

to  be  taken  by  curate  before  a  licence,  389.     See  Dissenters In- 
stitution —  Presentation  —  Reading-in, 
DECRETALS, 

definition  of,  223. 
DEFAMATION, 

punishment  for,  884. 
DEGRADATION, 

defined,  427. 

necessarily  includes  deposition,  427. 

by  23  Hen.  8.  c.  1.  s.  6.,  the  ordinary  can   degrade  clerks  before 
judgment,  427. 

no  sentence  of  deprivation  or  deposition  can  be  pronounced  against 
a  minister  but  by  tlie  bishop,  427. 

mode  of  degradation,  428. 

evidence  of  degradation,  993. 

dean  of  the  Arches  lias  no  power  to  degrade,  428,  1463. 

ancient  law  as  to,  428.     See  Deprivation. 
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DEN]\fAN,  LORD,  Chief  Justice,  judgments  of,  in 
Reg.  r.  Stewart  (right  to  burial),  201, 
Rex  V.  Davie  (Sir  H.)  (nomination  of  chaplain),  266. 
Reg,  V.  Bath  and  Wells  (Bishop  oi")  (chaplains  of  gaols),  270—272. 
Reg.  r.  Tliorogood  (excommunication),  548 — 550. 
Davis  r.  Black  (Clerk)  (liability  of  clergyman),  748. 
Taylor  r.  Devey  (boundaries  of  parishes),  892. 
re  York  (Dean  of)  (Church  Discipline  Act),  998. 
Barnes  t\  Shore  (Toleration  Acts),  1005. 
Francis  r.  Steward  (citation),  1035. 
Grillin  v,  Ellis  (church  rate),  1056. 
Rack  ham  r.  Bluck  (non -residence),  1064. 
Burdor  r.  Veley  (church  rate),  1129. 

Rex  V.  Dursley  (Cliurchwardens  of)  (retrospective  rate),  1159. 
Craven  v,  Saunderson  (exemption  from  church  rate),  1162. 
Ricketts  v,  Bodenham  (church  rate),  1179. 
Richards  v.  Dyke  (church  rate),  1181. 
Rex  V.  Chester  (Archdeacon  of)  (adjournment  of  poll),  1328. 
Reg.  V.  Lambeth  (Rector  of)  (polling),  1341. 
Reg.  V.  lyOyley  (D.D.)  and  Reg.  v.  Hedger  (polling),  1342. 
Reg.  r.  St.  Pancras  (Vestrymen  of)  (election  of  vestrymen),  1356. 
Rex  V,  St.  Pancras  (Church  Trustees  of)  (powers  of  auditors),  1365. 
Reg.  V,  Canterbury  (Archbishop  of)  (confirmation  of  bishops),  1444 
■  —1459. 
DEPRIVATION, 
defined,  429. 

determinable  by  ecclesiastical  law,  429. 
procedure  previously  to  the  Church  Discipline  Act,  429,  1463. 
without  sentence,  is 'created  by  statute,  430. 
instances  of  such  deprivation,  439. 
instances  of,  with  sentence,  431. 

for  affirming  doctrines  contrary  to  the  thirty-nine  articles,  431. 

for  conviction  of  treason,  murder,  felony,  431. 

for  disobedience  to  the  orders  and  constitutions  of  the  church,  432. 

for  infidelity  and  miscreancy,  incontinence  or  drunkenness,  432. 

for  illegal  trading,  432. 
causes  of,  by  the  canon  law,  433. 
sentence  of,  must  be  pronounced  by  the  bishop,  433. 
judge  of  the  Court  of  Arches^  can  pass  sentence  of,  54,  434, 1031, 

14G3. 
chancellors  under  1  k  2  Vict,  c  106.  have  not,  seemingly,  the  power 
to  deprive,  434,  1463. 
DILAPIDATIONS, 
defined,  436. 
statutes  to  prevent  wrongs  and  frauds  practised  by  ecclesiastical 

persons,  by  alienations  and  dilapidations,  436. 
remedy  f»>r,  which  the  successor  lias,  when  the  predecessor  makes  a 

fraudulent  deed  to  defeat  him,  437,  444. 
vicar  or  piTpctunl  curate  may  reside  in  the  rectory  house,  if  kept  in 
proper  repair  to  the  satisfaction  of  the  bishop,  437. 

5  V 
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DILAPIDATIONS  —  canimued, 

if  house  of  residence  is  not  kept  in  repair,  the  incumbent  will  be 
liable  to  the  penalties  for  non-residence,  437. 

house  of  residence  must  be  kept  in  repair,  although  a  licence  for 
non-residence  is  granted,  438. 

ecclesiastical  ordinances  as  to  repairs,  438. 

beneficed  ecclesiastics  are  bound  to  repair,  438* 

canon  law  with  respect  to,  438. 

estate  of  deceased  incumbent  responsible  for  the  reparations,  439. 

an  allotment  made  to  a  vicar  in  lieu  of  tithes  under  an  indosure 
act,  is  liable  for,  440. 

rights  of  bishops,  &c.,  to  cut  wood,  441. 

a  rector  maj  cut  down  timber  for  the  repairs  of  the  parsonage- 
house  or  chancel,  but  not  for  any  common  purpose,  364,  442. 

rector  is  entitled  to  botes  for  repairing  bams  and  out-houses  be- 
longing to  the  parsonage,  364,  442. 

proceedings  under  35  £dw.  1.  against  the  parson  for,  must  be  at 
common  law,  442. 

hedges  and  fences  are  within  13  Eliz.  c.  10.,  443. 

ecclesiastical  persons,  upon  induction,  should  have  the  dilapidations 
surveyed,  443. 

mode  by  which  inquisition  to  be  made  concerning  ecclesiastical,  443. 

when  the  benefice  has  been  vacant,  444. 

by  what  rule  dilapidations  of  the  rectory  house  and  chancel  are  to 
be  estimated,  446. 

judgment  of  Mr.  Justice  Bay  ley  in  "Wise  v,  Metcalfe,  445. 

neglect  to  cultivate  the  glebe  land  in  a  husbandlike  manner  is  not 
a  dilapidation  for  which  an  incumbent  can  recover,  447. 

judgments  of  Mr.  Justice  Parke  and  Mr.  Justice  Patteson  in  Bird 
(Clerk)  V.  Relph,  447. 

where  the  church  is  bound  to  supply  the  materials  to  repair  dilapi- 
dations, a  succeeding  prebendary  can  only  recover  for  the  amount 
of  the  workmanship,  448. 

estimates  for  dilapidations  may  be  contradicted,  448. 

proceedinn;s  in  the  Ecclesiastical  Court,  448. 

bishop  may  be  suspended  for  dilapidations  by  his  archbishop,  and 
profits  of  the  bishopric  sequestered,  448. 

sequestration  is  punishment  for,  448. 

under  1  &2  Vict.  c.  106.  s.  54.  the  bishop  can  sequester  the  profits 
of  a  living  to  repair,  449. 

seiiuestrator  is  liable  to  demands  for  dilapidations,  444. 

court  will  not  interfere  after  the  sequestration  has  closed,  450. 

the  balance  of  a  sequestrator's  account  remaining  in  the  r^istry, 
upon  the  death  of  an  insolvent  incumbent,  vests  in  the  assignee, 
450. 

sequestrators  are  bound  to  deliver  up  their  charge  after  repair  of,  450. 

action  on  the  case  is  the  usual  remedy  for,  450. 

to  enable  a  plaintiff  to  support  an  action  for,  he  must  establish  a 
seisin,  450. 

where  the  requisites  of  9  Geo.  2.  c«  36.  have  not  been  complied 
with,  45  L 
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DILAPIDATIONS  —  continued. 

one  prebend  can  maintain  an  action  against  his  predecessor,  451. 
the  successor  maj  have  separate  actions  against  the  executor  of  the 

late  rector  for  dilapidations  to  different  parts  of  the  rectory,  451. 
upon  an  exchange  of  livings  each  party  is  liable  to  the  other  for 

dilapidations,  452. 
curate  of  Orpington  is  not  incumbent  within  13  Eliz.  c*  10.,  452. 
ministers  of  churches  or  chapels  built  under  the  church  building 

acts,  are  liable  for,  453. 
executors  or  administrators  are  liable  for,  453. 
executors  of  a  deceased  incumbent  only  bound  to  make  such  repairs 

as  arc  absolutely  necessary  for  the  preservation  of  the  premises, 

453. 
must  be  paid  before  legacies,  but  after  debts,  453. 
the  patron  of  a  living  may  have  an  injunction  agunst  the  incum- 
bent to  stay  waste,  454. 
so  may  the  attorney-general  against  a  bishop,  454. 
but  they  cannot  pray  an  account  of  the  profits  for  their  own  benefit 

as  patrons,  454.    See  MortgageM-^SequeMtration. 
DIOCESE, 

defined,  455. 

in  the  Church  Discipline  Act,  966. 

general  jurisdiction  in,  48. 

usages  of  dioceses,  48. 

boundaries  of  dioceses  according  to  the  canon  law,  455. 

according  to  6  &  7  WiU.  4.  c.  77.,  456. 

what  acts  a  bishop  may  do  in  the  diocese  of  another  bishop,  456. 

liability  of  clergyman  in  two  dioceses,  456. 

territorial  limits  of,  496 — 501.     See  Archbishops-^  Archdeacons — 

Bishops — Ecclesiastical  Commission  »-  Visitations. 
DISPENSATION, 
defined,  456. 
archbishop  of  Canterbury  cannot  grant,  except   in  usual  cases, 

44,  457. 
application  to  the  pope  for,  forbidden  by  25  Hen.  8.  c.  21.,  457. 
powers  of  bishops  to  dispense,  457. 

the  crown  is  unrestricted  in  the  exercise  of  its  ancient  power,  457. 
stamp  duties  on,  and  penalties,  457. 
DISSENTERS, 

canons  against,  458,  459,  477. 

canon  9.  censures  authors  of  schism  in  the  Church  of  England,  459. 

canon  10.  censures  maintainers  of  schismatics  in  the  Church  of 

England,  459. 
canon  11.  censures  maintainers  of  conventicles,  459.  1 
canon   12.  censures   maintainers   of  constitutions   made  in  con- 
venticles, 459. 
canon  71.  forbids  ministers  to  preach  or  administer  the  communion 

in  private  houses,  459. 
canon  72.  forbids  ministers  to  appoint  public  or  private  fasts  or  pro- 

pheciei^  or  to  exercise,  but  by  aathcnrityi  460. 

Sf  2 
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DISSEXTERS  —  continued. 

canon  73.  forbids  ministers  to  hold  private  conventicles,  460. 

statutable  enactments  as  to  dissenters,  460,  468> 

general  principles  of  the  Act  of  Toleration,  460,  1005. 

the  Act  of  Toleration  does  not  extend  to  clergymen  of  the  Church 

of  England  who  act  contrary  to  the  rules  and  discipline  of  the 

cljurcli,  461,  lOOo. 
not  exempt  from  poyment  of  tithes  or  any  parochial  duties,  460, 
all  places  of  relij^ious  worgltip  ore  to  be  certified  and  registered,  468> 
Jewish  synagogue  not  an  iUegal  establishment,  468. 
ore  exempt  from  tolls  in  going  to  a  place  of  worship,  469. 
disturbing  any  religious  assembly  is  punishable,  469. 
baptism  by,  is  valid,  10(^  12G, 

church  service  must  be  read  at  the  burial  of  dissenters,  199. 
in  Ireland,  service  may  be  performed  by  clergymen  dissenting  from 

church,  199. 
preachers  in  ccrtilied  places,  are  exempt  from  any  penalties,  469. 
all  preaching  must  be  with  open  doors,  470. 
preaching  in  uncertified  places  is  punishable,  470. 
by  52  Geo.  3.  c.  Ij5.  teachers  having  taken  the  oaths,  &c.,  exempt 

from  offices,  from  the  militia,  and  from  juries,  470,  471. 
teachers  must  take  certain  oaths  and  make  declarations,  471. 
mandamus  lies  to  administer  the  oaths  to  a  teacher  of  Fn>testaiit 

dissenters,  471. 
a  court  of  equity  will  sanction  the  appointment  of  a  minister  to  a 

dissenting  congregotioD,  472. 
election  and  appointment  of  a  minister  may  be  tried  by  manda- 
mus, 472. 
the  minister  must  have  a  primii  facie  title,  or  he  will  be  left  to  try 

his  right  in  an  action,  472,  473. 
an  injunction  to  restrain  a  minister  from  preaching,  may  be  granted, 

473. 
court  of  equity  will  not  interfere  to  prevent   the  removal  of  t 

minister  by  the  trustees,  473. 
•    what  is  insulBcicnt  possession  by  minister  to  maintain  tre8pas.s  ^^^• 
grants,  devises,  and  bequests  for  dissenters,  473. 
a  court  of  equity  is  bound  to  administer  trusts,  473. 
trustees  and  congregations  must  follow  objects  of  founders,  473. 
construction  of  devises  nnd  bequests  to,  474. 
devise  to  dissenting  ministers,  dissenting  school-masters,  475.;  liot 

see  4G6. 
foreign  Protestant  ministers  are  entitled  to  equal  privileges  with  dis- 
senting ministers,  47o. 
tests  and  oaths  of  oQice  are  now  abolished,  475. 
sacramental  test  is  abolii^hcd,  475. 

declaration  is  to  be  made  upon  admission  to  corpoiato  oil 
the  oaths  of  allegiance,  supremacy,  and  at:ti>''*^tOB  < 

except  from  Iloiiiun  Catliolics,  -176. 
may  serve  olHec  by  deputy,  477. 
are  exempt  from  being  chmchwardeiU)  < 

— Roman  Catholics. 
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DISTRICT  rARISIIES,  CHUECHES,  AND  CHATELTIIES, 

mode  of  makitig  district  churches,  perpetual  curacies,  380— >382. 

church  buikling  commissioners  may  divide  parishes  into  ecclesias- 
tical districts,  857. 

district  churches  and  chapels  are  to  be  deemed  benefices,  857. 

no  such  district  church  is  tenable  with  original  church,  858. 

division  not  to  affect  glebe,  tithes,  &c.,  but  original  parish  to  remain 
as  to  all  such  rights,  &c.,  858. 

compensation  for  losses  from  fees,  oblations,  &c.,  858. 

commissioners  ma/  unite  parts  of  contiguous  parishes  with  ecclesi- 
astical districts,  858. 

chapel  in  any  district  parish  when  not  a  benefice,  859. 

bodies  politic  may  give  up  patronage,  &c.  to  enable  the  commissioners 
to  form  districts,  860. 

churches  or  chapels  built  by  subscnbers  may  be  made  district 
churches,  860. 

they  become  district  churches  at  the  end  of  forty  years,  860. 

transfer  of  rights  where  part  of  a  cathedral  church  has  been  used  as 
a  parochial  church,  861. 

parisli  heretofore  united  with  another  shall  be  disunited  after  new 
church  built  therein,  861. 

the  division  of  parishes  into  chapelries,  861,  865. 

commissioners  may  assign  districts  to  chapels  under  care  of  curates, 
861. 

enactments  of  2  8c  3  Vict.  c.  49.  s.  1.,  as  to  district  chapelries  and 
augmented  churches,  862. 

church  building  commissioners  may  convert  district  chapelries  into 
separate  or  district  parishes,  862. 

church  building  commissioners  may  apportion  lands,  tithes..  &c,  863. 

any  church  or  chapel  augmented  by  Queen  Anne*s  Bounty,  having 
a  district,  to  be  a  perpetual  curacy,  and  the  minister  to  be  an  in- 
cumbent with  exclusive  cure  of  souls  within  the  district,  863.  • 

governors  of  Queen  Anne's  Bounty  may  augment  either  before  or 
after  the  as:?ignincnt  of  a  district,  863. 

new  district  chapelries  may  be  formed,  863. 

explanation  and  amendment  of  59  Geo.  3.  c.  134.  as  to  formation  of 
consolidated  chapelries,  864. 

the  assignment  of  districts,  867,  869. 

commissioners  may  assign  a  district  to  churches  and  chapels  in 
certain  cases,  867. 

boundaries  of  new  parishes,  districts,  and  chapelries  are  to  bo 
descri]>et],  and  description  enrolled  in  chancery,  868. 

boundaries  may  be  altered,  868. 

districts  arn  to  be  separate  parishes  for  ecclesiastical  purposes,  868. 

provision  where  districts  extend  beyond  one  parish,  869. 

alteration  of  boundaries  is  not  to  take  efl'ect  without  incumbent's 
consent  until  next  avoidance,  869. 

boundaries  may  be  altered  by  church  building  commissioners  under 

8  &  9  Vict,  c.  70.,  869. 

5r  S 
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DISTRICT  PARISHES,  kc.  —  canHnued. 

parishes  may  be  divided  into  separate  parishes  and  at  separate 

times,  893. 
tithes  will  belong  to  the  incumbent  of  the  division  during  existing 

incumbencies,  893. 
new  churches  to  be  rectories,  vicarages,  donatives,  or  perpetual 

curacies,  893. 
provisions  for  annexing  isolated  places  to  the  contiguous  parishes, 

or  making  them  separate  benefices,  893. 
commissioners  maj  unite  parts  of  contiguous  parishes,  894. 
permanent  charges  on  livings  to  be  apportioned,  894. 
parishes  may  be  divided  into  ecclesiastical  districts,  894, 1373. 
district  chapelries  can  be  made  into  district  parishes,  894. 
if  a  chapel  of  ease  be  endowed,  it  may  be  separated  from  the  parish 

church,  and  made  a  distinct  parish,  895. 
commissioners  may  assign  a  district  to  churches  and  chapeb  in 

certain  cases,  895. 
districts  may  be  constituted  for  spiritual  purposes,  and  are  to  be  en- 
dowed to  a  certain  amount  at  the  least,  895. 
map  of  district  to  be  annexed  to  scheme  and  registered,  895. 
district  to  become  a  new  parish  upon  a  church  being  consecrated,  896. 
all  acts  of  parliament  relating  to  publishing  banns  of  marriage, 

marriages,  &c.,  to  apply  to  churches  and  chapels  of  districts,  896. 
enrolment  of    bounds,    896.      See     Chapels  —  Church    Building 

Statutes. 
DIVINE  SERVICE, 

all  interruptions  by  clergymen  or  others  are  punishable  as  brawling, 

174.    See  Brawling — Public  Worship, 
DIVORCE, 

a  vinculo,  and  divorce  a  mensa  et  tlioro,  779. 

impuberty,  or  malformation,  are  grounds  for  divorce  a  vinculo,  780. 

rules  as  to  proceedings  of  this  kind,  780. 

no  sentence  of  nullity  is  requisite  in  cases  of  consanguinity,  781. 

adultery  or  sodomy  are  causes  of  divorce  from  bed  and  board,  782, 

788. 
divorce  seldom  given  at  the  instance  of  tlie  woman,  783. 
tlie  doctrine  of  recrimination  and  compensation,  783—784. 
condonation  and  connivance,  nature  and  effect  of,  784,  785. 
cruelty  may  be  without  actual  violence,  785. 
jealousy  no  excuse  for  cruelty,  785. 
principles  upon  which  the  court  acts  in  determining  questions  of 

marital  law,  786—788. 
divorce  is  not  to  be  on  confession  of  the  parties,  789. 
on  sentence  for  divorce^  bond  to  be  taken  against  marrying  again, 

790.     See  Levitical  Degrees — Marriage — Nullity  of  Marriage^ 
DO^UNICA, 

law  of  marriage  in,  776. 
DONATIVE, 

defined,  478. 

is  inclucled  in  term  "  benefice,"  under  \h2  Vict,  c  106.,  480. 
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DONATIVE  —  conHnued. 

in  whom  the  right  of  presentation  is  vested,  478. 

right  of  presentation  goes  to  the  heir  and  not  to  the  executor,  7, 478. 

there  is  not  anj  particidar  description  of  ecclesiastical  preferment 
that  is  peculiarly  said  to  be  donative,  478. 

rights  of  donors  of,  seem  to  have  been  derived  from  the  bishops,  479. 

are  distinguished  from  sinecures,  479. 

effect  of  a  donative,  479. 

there  is  no  lapse  of,  479,  587.;  but  see  893. 

extinguishment  of,  bj  presentation  to  the  bishop,  5,  479. 

qualifications  and  rights  of  donees,  480. 

donee  must  qualify  as  other  clerks,  480. 

the  term  '^  benefice*'  comprehends  donative,  480. 

are  within  the  statutes  of  uniformity  and  simony,  480,  570. 

qualifications  for  the  clerk  of  a,  480. 

how  far  the  clerk  of  a,  is  exempt  from  the  ordinary's  jurisdiction, 
481. 

patron  of,  is  the  visitor,  481. 

ordinary  may  proceed  against  incumbent  for  misconduct,  481. 

augmentation  of,  482,  893. 

may  be  augmented  by  Queen  Anne's  Bounty,  482. 

the  issue,  whether  donative  or  not,  is  to  be  tried  by  a  common 
jury,  483. 

if  patrons  of,  be  disturbed,  a  quare  impedit  will  lie,  483. 

mandamus  will  not  lie  for,  if  there  be  any  other  legal  remedy,  483. 

form  of  a  donative,  483. 

chapel  of  ease  presentative  and  not  donative  by  statute,  1108^-1 1 10. 
DOWER, 

right  of  presentation  in,  946. 
DRESS, 

of  clergy  during  divine  service,  96,  235,  236,  292,  109^ 

at  the  communion,  672. 
DRUNKENNESS, 

proceedings  against  clergyman  for,  962. 
DUPLEX  QUERELA, 

law  as  to,  522,  528,  530. 
DURHAM,  BISHOP  OF, 

secular  jurisdiction  abolished,  41. 

limits  of  diocese,  497. 

provision  for,  from  benefices,  499- 

suspension  of  canonries  of,  410. 

university  of,  413., 
EARLDOM, 

may  have  advowson  appendant,  3. 
EASTER  DUP:S, 

natun;  of,  819. 

regulation  as  to,  under  8  &  9  Vict  c  70. j  382. 
ECCLESIASTICAL  CENSURES, 

what  are,  1463. 
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ECCLESIASTICAL  COMMISSION, 

statutes  which  apply  to  the  general  rights,  privilegeSyOnd  duties  of»486. 

bj  6.  &  7  Will.  4.  c.  77.  ecdcsiasticai  commissioners  were  created  a 
corporation,  485. 

who  are  component  parts  of  tho  corporation,  485. 

mode  of  administration  of,  489. 

mode  of  legislation  by,  489- 

the  scheme  of  the  commissioners  when  ratified  by  order  of  Queen 
in  council  and  gazetted,  becomes  law,  490. 

such  schemes  are  to  be  laid  before  parliament,  490. 

financial  regubtions,  490,  495. 

annual  payment  to  be  made  out  of  the  larger  bishoprics  to  md  the 
insufficient  revenues  of  tho  smaller  bishoprics,  and  amount,  he 
carried  to  the  episcopal  fund,  490. 

emoluments  of  suspended  canonries,  &e«  to  be  carried  to  the  ac- 
count of  the  common  fund,  491. 

benefactions  and  augmentations  authorised,  493. 

calculation  of  revenues  on  which  6  &  7  Vict,  c  37.,  for  making 
better  provision  for  the  spiritual  care  of  populous  parishes,  was 
based,  493.  n. 

the  arrangements  of  archdeaconries,  and  providing  endowments  for 
tnc  same,  495. 

5  k  6  Vict.  c.  108.  authorises  the  grant  of  leases  for  a  lengthened 
periotl,  495.    . 

limits  of  the  several  dioceses,  and  arrangements  for  the  suppression 
and  creation  of  sees,  495. 

episcopal  arrangements  under  6  &  7  Will.  4.  c.  77.,  496. 

calculation  of  the  funds  and  revenues,  493.  w. 

report  on  their  leasehold  property,  G02.  w. 

dioceses  of  the  bishops,  497. 

diocese  of  parish  is  to  be  according  to  local  situation,  498. 

boundaries  of  dioceses  may  be  varied,  498. 

new  bishops  are  to  be  bodies  corporate,  498. 

churches  of  ^lanchester  and  Ripon  arc  to  be  cathedrals,  498. 

alternate  elections  of  bishops  of  consolidated  sees,  498. 

eimctments  as  to  episcopal  courts,  fees,  ecclesiastical  patronage,  and 
incomes  of  bishoprics,  499. 

new  enactments,  as  to  first-fniits,  tenths,  alterations,  residence 
of  bishops,  and  archdeaconries,  500. 

terntorial  changes  of  dioceses  up  to  June  10.  1847,  501 — 505. 

territorial  arrangements  of  archdeaconries  up  to  June  10.  1847, 
oOo— 509. 

endowments  of  archdeaconries  up  to  June  10.  1847,  510,  511, 

new  archdeaconries,  50.  ft, 

suspended  canonries,  to  the  proceeds  of  which  the  ecclesiastical 
commissioners  have  become  entitled  up  to  June  10.  1847,  424. 

list  of  deaneries  and  canonries,  the  separate  estates  of  which,  and 
non- residentiary  prebends,  dignities,  and  offices,  the  whole  endow- 
ments of  which  have  become  vested  in  the  ecclesiastical  commis- 
sioners up  to  June  10.  1847,  424—426. 
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suppressed  sinecure  rectories,  426.     See  Augmentations — BencfaC" 
tions — First  Fruits  and  Tenths — Canons — Chapters, 
ECCLESIASTICAL  COURT, 

prohibition  to,  for  excess  of  jurisdiction,  1043. 

rights  of  officer  for  life  in  this  court  are  determinable  at  canon  law, 

1044. 
jurisdiction  ns  to  marriage  licences,  1043. 

as  to  recovery  of  tithes  from  Quakers,  820. 
as  to  brawling,  1043. 
as  to  questions  of  freehold,  1043. 
where  jurisdiction  is  concurrent,  10o7. 
no  jurisdiction  in  cases  of  churchways,  1047. 
as  to  seats  and  aisles,  1047. 
as  to  the  existence  of  vicarage,  1048. 
cannot  decide  right  to  lectureship,  1048. 

or  the  right  to  name  churchwardens,  1049. 
can  compel  churchwardens  to  render  accounts,  but  cannot  examine 

them,  1049. 
jurisdiction  of,  as  to  church  rates,  1050. 
as  to  legacies,  1044,  1051. 
as  to  crimes  and  offences,  1053. 
has  no  jurisdiction  as  to  fees  of  chancellors,  apparitors,  proctors 

parish  clerks,  or  registrars,  1051. 
has  no  jurisdiction  as  to  crimes  and  offences,  1053 — 1055. 
there  may,  however,  be  concurrent  jurisdiction,  1C54. 
the  spiritual  court,  if  first  possessed  of  a  case,  muy  then  proceed  with 

it,  1057. 
temporal   incidents   to   the   principal   cause   mny  be  tried  in  the 
spiritual  court,  1062.   Sec  Appeal — Brawling — Church  Discipline 
Act —  Church  Rates — Mandamus — Ordinary — Prohibition, 
ECCLESIASTICAL  JURISDICTION, 
nature  of,  970. 
•      voluntary  and  contentious  jurisdiction  defined,  244.     See  Church 
Discipline  Act — Ecclesiastical  Court — Prohibition, 
EJECTMENT, 

will  lie  for  a  canonry,  416. 

institution  and  induction  is  sufficient  evidence  to  support  an  eject- 
ment, 568. 
ELECTION, 

of  public  ofiicers  must  not  be  on  Sunday,  1292, 
mode  of  electing  per(>etual  curates,  383. 
power  of  adjournment,  1329. 
by  common  law,  1357. 

law  as  to  votes  for  disqualified  persons,  1143,  1144. 
where  the  majority  of  electors  vote  for  a  disqualified  person,  in 
ignorance  of  the  fact  of  disqualification,  the  election  may  be  void 
or  voidable,  1 1 43. 
where  the  disijualification    depends   upon   a  fact   which  may  be 
unknown  to  the  elector,  he  is  entitled  to  potice,  1144* 
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ELECTION  —  continued. 

whenever  electors  are  present,  and  do  not  vote  at  all,  they  virtnaiij 
acquiesce  in  the  election  made  bj  those  who  do,   1144.      See 
Bishops — Churchwardens —  Vestries, 
ELLENBOROUGH,  LORD,  judgments  of,  in 

Rex  V.  Canterbury  (Archbishop  of)  and  London  (Bishop  of)  (ex- 
amination of  clergyman),  627. 

Rex  r.  Exeter  (Bishop  of)  (lectureship),  610. 

Price  V,  Littlewood  (repair  of  pews),  914. 

R«x  V.  Oxford  (Bisliop  of)  (simony),  1275. 

Rex  V,  Billinghurst  (Inhabitants  of)  (publication  of  banns),  728. 
ELY, 

limits  of  diocese,  164,  496. 

privileges  of  Ely  Chapel,  161. 

suspension  of  canonries  of,  411. 

secular  jurisdiction  of  bishop  of,  abolished,  42. 
ENDOWMENTS, 

by  3  Greo.  4.  c.  72.  bodies  politic,  he.  can  give  up  rights  of  patron- 
age, endowments,  &c.  to  church  building  commissioners,  512. 

commissioners  can  transfer  endowments  upon  certain  conditions,  513. 

8  &  9  Vict.  c.  70.  s.  1.  extends  the  powers  of  commissioners  under 
3  Geo.  4.  c  72.  s.  30.,  518. 

persons  having  free  pews,  or  seats,  in  the  old  church  are  to  have  such 
in  the  new  one,  514. 

incumbent  of  old  church  and  his  successors  are  to  be  incumbent  of 
new  church,  515. 

1  8c  2  Vict  c.  107.  regulates  endowments  to  chapels  of  consolidated 
chapelries,  515. 

by  2  &  3  Vict  c  49.  s.  12.  governors  of  Queen  Anne's  Bounty  may 
hold,  515—517. 

accepted  under  2  &  3  Vict.  c.  49.  by  the  governors  are  to  be,  except 
in  special  cases,  subject  to  the  same  rules  as  if  they  had  been  ap- 
propriated by  the  governors,  516. 

money  is  to  be  paid  to  the  treasurer,  516. 

governors  of  Queen  Anne's  Bounty  may  hold  monies  arising  from 
sale  of  residence  houses,  516. 

lands  and  hereditaments  may  be  changed  or  sold,  516,  517. 

purchase  monies  are  to  be  paid  to  governors  of  Queen  Anne's  Bounty, 
and  to  be  by  them  appropriated,  517. 

mode  of  consent  as  patrons  by  persons  under  incapacity,  517. 

by  3  &  4  Vict  c.  60.  ss.  2,  3,  and  4.,  licence  in  mortmain  not  neces- 
sary in  cases  of  endowment  unless  the  endowment  exceeds  300L 
a  year,  518. 

mode  of  determining  the  clear  annual  value  of,  518. 

3  &  4  Vict.  c.  60.  8.  12.  fixes  amount  of,  necessary  under  I  h  2 
Will.  4.  c.  38.  and  1  &  2  Vict  c.  107.,  518. ;  see  314. 

by  3  8c  4  Vict.  c.  17.,  additional  endowment  may  be  liable  to 
Mortmain  Acts,  519. 

commissioners  may  apply  grants,  519. 

endowment  of  minister  under  6  &  7  Vict,  c  37.,  519. 
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compensation  to  incumbent  of  mother  church,  where  district  church 

created,  519. 
by  6  &  7  Vict.  c.  37.  s.  20.,  patronage  may  be  conferred  upon  con- 
tributors to  endowment,  or  to  a  church,  or  their  nominees,  519. 
remaining  patronage  to  be    exercised  alternately  by  crown  and 

bishops,  519. 
powers  of  bounty  board,  under  2  &  3  Anne,  ell.  h  45  Geo.  3. 

c.  84.,  are  conferred  upon  commissioners  for  the  purposes  of  6  &  7 

Vict.  c.  37.,  520. 
provisions  of  Church  Building  Acts  applicable  to,  520. 
by  6  &  7  Vict.  c.  37.  s.  25.  so  much  of  17  Car.  2.  c  3.  as  enables 

impropriators  to  augment  (repealed  by  stat.  1  &  2  Vict  c  106. 

s.  15.)  revived,  520. 
summary  of  districts  under  Church  Endowment  Act  up  to  June  10. 

1 847, 52 1 .  See  Augmentations — Benrfactions —  Chapels^^  Church 

Building  Statutes — Ecclesiastical  Commission — First  Fruits  and 

Tenths — Purchases. 
ERLE,  Mr.  JUSTICE,  judgment  of,  in 

Reg.  r.  Canterbury  (Archbishop  of;  (confirmation  of  bishops),  1397 

—1404. 
ESTATES  COM^flTTEE, 

report  of  leasehold  property  of  ecclesiastical  commissioners,  602.  n. 
EVIDENCE, 

upon  appeal  to  Privy  Council,  23. 

office  copies  of  registry  of  augmentations,  effect  of,  77,565. 

under  indictment  for  smiting,  185. 

of  disbursements  by  churchwardens,  348. 

of  admission  of  curate,  386. 

as  to  stipend  of  curates,  394. 

of  induction  and  reading  in,  569. 

of  leases  under  5  &  6  Vict,  c  27.,  601,  609. 

of  marriage  by  banns,  724. 

of  entries  of  marriage  in  the  register,  729.  ;  sec  751.  n. 

copy  of  certificate  of  marriage,  admissible,  756. 

of  fraud  to  impeach  judgment  is  admissibly  777. 

as  to  legitimacy,  795. 

of  mortgages  by  bishop's  register,  80. 

entries  in  vestry  book,  914. 

of  right  to  pew  by  possession,  917. 

certificate  under  1  &  2  Vict.  c.  106.,  928. 

of  degradation  of  clergymen,  993. 

of  ancient  grants  and  surrenders,  1 1 16« 

of  reading  in,  1195. 

of  non-residence,  121 2—12 1 4. 

of  modus,  1300. 

of  custom,  1335. 

of  copies  of  plans  under  Vaults  and  Cemeteries  Act,  1316.    ' 

Appeal —  Church  Discipline  Act^^Ecckriastieal  Caurf*^ 

damuS'^Prohibition^*  Residence. 
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EXA]^IINATION  AND  REFUSAL, 

defined,  />22. 

by  9  Edw.  2.  st.  i.  c.  13.  examination  of  the  person  presented  belongs 
to  the  bishop,  522. 

the  bishop  should  examine  within  reasonable  time,  o22. 

canon  95.  restraining  double  quarrels,  522. 

subjects  to  which  the  examination  extends,  523. 

cautions  for  institution  of  ministers  into  benefices,  523. 

ordinary  not  accountable  to  any  tempoi*al  court  for  the  mode  of  ex- 
amination, 523. 

all  matters  that  are  causes  of  deprivation  are  also  causes  of  refusal, 
523. 

effect  of  presentee  declining  to  attend  the  bishop  for  examination,  523. 

if  a  spiritual  patron  present  an  insuflcient  clerk,  he  cannot  make  a 
second  presentation,  523. 

bishop  can  compel  clergymen  in  orders  to  submit  to  an  examina- 
tion, 523. 

by  13  &  14  Car.  2.  c.  4.  s.  14.,  priest's  orders  are  essential  to  admis- 
sion to  benefice,  524. 

letters  of  orders  and  testimonials,  necessity  of,  524. 

refusal  for  want  of  learning,  524. 

crimes  only  mala  prohibita  are  not  grounds  of  refusal,  525. 

effect  of  bishop  admitting  a  rejected  clerk,  if  patron  upon  the  re- 
jection present  another,  525. 

patron  ought,  in  fairness,  to  have  notice  of  refusal  in  all  cases,  525, 

notice  ought  to  be  given  speedily,  525. 

when  notice  must  be  given  to  the  presentee  of  a  lay  patron,  525. 

when  notice  need  not  be  given  to  the  presentee  of  an  ecclesiastical 
patron,  525. 

where  the  cause  of  refusal  is  for  a  temporal  crime,  notice  need  not 
be  given,  526. 

mode  of  giving  notice,  526. 

quare  im[;edit  lies  by  patron  for  improper  refusal,  526. 

can  so  of  refusal  must  be  specially  stated,  526. 

bishop  can  plead  generally  that  he  refused  the  party  his  examina- 
tion for  defect  of  learning,  527. 

bishop   cannot  plead   generally,  that  the  clerk  presented   was  a 
Fchismatic,  527. 

judgment  of  Lord  Ellcnborough  in  Rex  r.  Canterbury  (Archbishop 
of)  and  London  (Hishop  of),  527. 

a  layman  may  be  refused  examination  for  holy  orders,  528. 

wlicrc  right  of  nomination  is  in  one,  and  of  presentation  in  another, 
the  latter  must  judge  of  qualification,  528. 

])rocoedings  against  the  archbishops,  528. 

remedy  for  clerk  refused  may  be  by  duplex  querela  in  the  spiritual 
court,  528.     See  Indtictioii — Institntion — Lapse — Ordination — 
Quare  Impedit, 
EXCHANGE  BY  INCUMBENTS, 

house  of  residence,  with  or  without  land,  may  be  exchanged  for 
house  and  lands,  531. 
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EXCHANGE  BY  INCDjjIBENTS  — c(m/ijiti4?d 

power  for  incumbent  of  any  benefice,  with  consent  of  patron  and 

bishop,  to  apply  money  arising  from  sale  of  timber,  for  or  towai'ds 

exchange  or  purchase  of  parsonage  or  glebe  lands,  532. 
exchange  of  houses  and  buildings  a])pertaining  to  livings  augmented 

by  governors  of  Queen  Anne  s  Bounty,  532. 
glebe  land  can  be  exchanged  for  other  land,  whether  in  the  pai'ish 

or  out  of  the  parish,  532. 
glebe  land  can  be  exchanged  for  land  adjoining  to  a  house  of  resi- 
dence, 532. 
exchange  of  glebe  lands  under  the  Tithe  Commutation  Act,  532. 
exchange  of  tithes  or  rent  charges  in  lieu  of  tithes,  532. 
5  &  6  Vict.  c.  54.  s.  6.  extends  power  of  giving  land  for  tithes,  533. 
exclinnge  of  augmentation  under  Queen  Anne's  Bounty,  565.     See 

Mortgages  — Furchases, 
EXCISE, 

officers  of,  are  exempt  from  being  churchwardens;  333. 
EXCOMMUNICATION, 

greater  and  less,  533,  534,  553. 
effect  of,  since  53  Geo.  3.  c.  127.  s.  3.,  534. 
enactments  of  that  statute,  534. 
writ  de  contumace  capiendo,  535. 

•observations  of  Bishop  of  Lincoln  upon  excommunication,  535.  n, 
awarding  and  returning  the  writ  of  excommunicato  capiendo,  537. 
what  is  to  be  done  with  the  body  of  the  excommunicate,  537. 
where  the  sheriff  returns  non  est  inventus,  537. 
continuous  writs  of  capias  and  forfeitures  for  non-appearance,  537. 
the  offender  yielding  his  body  shall  be  committed  to  prison,  538. 
the  forfeiture  of  a  sheriff  for  a  false  return,  538. 
other  enactments  of  5  Eliz.  c.  23.  s.  12.,  538. 
is  now  discontinued,  except  in  certain  cases,  539. 
writ  de  contumace  capiendo  is  to  issue  as  the  writ  de  cxcommuoi- 

cato  capiendo,  539,  1465. 
proceedings  in  case  of  excommunication,  540. 
does  not  cause  incapacity,  540. 

judgment  of  Sir  II.  J.  Fust  in  Titchmarsh  v.  Chapman,  5*K). 
declaratory  sentence  must  precede,  540. 
persons  abroad  may  be  declared  contumacious,  541. 
IVivy  Council  may  discharge  persons  in  custody,  541,  1464. 
the  sovereign  and  bodies  corporate  are  alone  exempt  from,  542. 
person    in   custody  may   be  charged  with  a  writ   de  contumace 

capiendo,  542. 
it  is  not  necessary  that  the  party  should  be  resident  in  the  diocese 

at  the  time  of  sentence,  542. 
where  sentence  of  the  greater  instead  of  the  lesser  excommunication 

has  been  pronounced,  it  is  ground  of  appeal,  542. 
sentence  of,  must  be  passed,  542. 
cert  ideate  of,  nc'.Hl  not  be  given,  542. 
a  person  committed  under  the  writ  de  contumace  capiendo  cannot 

claim  to  be  released  under  48  Geo.  3.  c.  123.,  543. 
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EXCOMMUNICATION— continued. 

sheriff  is  liable  for  default  or  negligence  in  the  serrioe  of  the 

writ,  543. 
sheriff  not  compelled  to  bring  in  the  body  of  the  defendant  at  the 

return,  543. 
action  lies  against  sheriff  for  an  escape,  543.  • 

jurisdiction  and  causemustappearintiiesignificayitandwrity  543, 549. 
when  jurisdiction  is  sufficientlj  stated,  544. 
when  jurisdiction  is  not  sufficiently  stated,  545. 
it  is  no  objection  to  writ,  that  it  does  not  purport  to  hare  been 

opened  as  the  delivery  of  the  record,  545. 
direction  of  writ  de  contumace  capiendo,  545. 
when  objection  is  to  be  taken,  546. 
a  new  writ  may  be  applied  for,  546. 

after  release  of  party  committed  for  non-payment  of  coet%  under  an 
erroneous  process,  a  new  monition  for  payment  of  such  coats  will 
issue,  547. 
judgment  of  Lord  Denman,  C.  J.,  in  Beg.  v.  Thorogood,  as  to 

significavit  and  writ,  548. 
decree  must  be  properly  exhibited  to  the  defendant,  550^  55L 
amendment  of  writ,  551. 
mode  by  which  writ  can  be  quashed,  551. 
mode  of  proceeding  when  the  prisoner  is  brought  up  by  habeii 

corpus,  or  on  motion  to  quash  the  writ,  551. 
remedies  for  illegal  excommunication,  551. 

if  the  ecclesiastical  judge  have  general  jurisdiction  over  the  subject- 
matter,  no  action  can  be  sustained,  though  he  proceed  errone- 
ously, 652. 
limitation  of  actions  under  2  &  3  Will.  4.  c.  73.,  1468. 
practice  of  the  Ecclesiastical  Court  is  matter  of  fact,  563.     See 
Contumacy — Process — Prohibition — Sequestration. 
EXECUTORS, 

liability  of,  for  action  for  dilapidations,  451,  453. 
right  of  presentation  in,  945.     See  Administrator, 
EXEMPT  JURISDICTION.     See  Peculiars. 
EXETER, 

suspension  of  canonries  of,  410. 
EXETER,  BISHOP  OF, 
charge  of, 

as  to  the  use  of  the  surplice,  292. 
on  the  church  catechism,  228. 
judgments  of,  in 

Voysey  v.  Martin  (Clerk)  (marriage,  residence  of  parties),  741 
re  Rawlings  (Clerk)  (burial),  967. 
re  Parks  Smith  (Clerk)  (ornaments  of  the  church),  1083. 
observations  by, 

on  the  judgment  in  Escott  v.  Mastin  (baptism),  122.  ».* 
XTEAVAGANTS, 

in  canon  law,  223. 
ABRIC  FUND, 

contributions  to>  by  the  ecclesiastical  oommiflsionersy  423. 
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FACULTY.    See  Burial— Churehyards^MonumentM'^OrganS'^Petet. 

FEES, 

upon  registry  of  augmentations,  77. 

are  not  payable  upon  augmentations  by  Queen  Anne's  Bounty,  562. 
for  baptism,  126. 
upon  registry  of  baptism,  131. 
upon  appointment  of  bishops,  146. 
for  burial,  208,  215,  219,  222. 
for  pauper  funerals,  218. 
in  district  chapels,  268. 

of  promotion  to  the  bishop  on  consecration  of  a  church,  277. 
for  licence  to  curate,  390. 
for  ordination,  843. 
for  induction,  567. 
for  institution,  580. 
in  district  churches,  727,  854,  858. 
on  marriage,  758,  761. 
on  ordination,  843. 
on  licence  to  hold  livings,  927. 
on  registration  of  orders  in  council,  1 197. 
on  visitation,  1393. 

when  recoverable  in  spiritual  court,  810.     See  ProhUnHon-^ Sexton 
—  Simony. 
FELO  DE  BE.     See  Burial,  197. 
FIRST-FRUITS  AND  TENTHS, 

origin  of  first-fruits  and  tenths,  554. 
valor  bencficiorum,  when  made,  555. 
vicarages  under  10/.  a  year  are  not  liable,  555. 
statutes  relating  to  first-fruits  and  tenths,  556. 
every  person  entering  upon  his  spiritual  living  before  composition 
forfeits  double  the  value  of  the  first-fruits,  556. 
;  every  spiritual  person  is  to  be  cliarged  in  the  diocese  where  the  pro- 

perty may  be,  556. 
commissioners  to  search  for  the  value  of  benefices,  and  to  compound 

for  the  first-fruits,  556. 
value,  how  ascertained,  and  deductions,  556. 
rectors  and  vicars  dying,  what  proportions  to  be  paid,  557. 
the  first-fruits  to  be  paid  for  a  benefice  being  not  above  the  yearly 

value  of  eight  marks,  557. 
account  of,  to  be  sent  to  clerks  on  institution,  557. 
the  time  from  which  first-fruits  are  due  to  the  crown,  557. 
taken  during  the  vacation  of  a  benefice,  to  bo  restored  to  the  next 

incumbent,  558. 
four  years  allowed  to  archbishops  and  bishops  to  pay  their  first- 
fruits,  558. 
proviso  in  case  of  death,  558. 
deans,  &c.  to  compound  for  first-fruits,  &c.,  558. 
the  treasurer  of  Queen  Anne's  Bounty  to  be  the  sole  collector  of 

the  first-fruits  and  tenths,  558. 
statutes  as  to,  658. 
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FIRST-FRUITS  AND  TENTHS  — continued. 

those  wlio  have  in  one  corporation  several  possessions  belonging  to 
their  dignities,  are  to  pay  for  their  own  possessions,  but  not  for 
others,  559. 
must  be  paid  at  Christmas,  559. 
arclibi shops,  &c.  not  paying,  the  collector  is  to  certify  it  into  the 

Exchequer,  and  be  allowed  it  in  his  accounts,  559. 
process  to  be  issued  against  such  as  make  default  in  payment,  559. 
notice  of  arrears  to  be  sent  to  the  party  omitting  to  pay,  559. 
number  of  bishoprics  and  archbishoprics,  &c.  liable  to,  555,  it. 
enforcing  process  for  the  non.pa}'inent  of  tenths,  559.     See  Qveen 
Amies  Bounty. 
FLEE'FW^OOD,  BISHOP, 
on  lay  baptism,  104. 
FONT, 

provided  by  the  churchwardens,  289. 
FOREIGN  SEALS, 

proctor  is  not  bound  to  answer,  1027.  n, 
FORFEITURES, 

for  simony  and  simoniacal  presentations,  1270 — 1272. 

of  grant  of  advowson,  11. 

of  presentation,  954. 

of  grant  of  augmentation,  80. 

ofentry  of  baptism,  133. 

of  certificate  and  registry  of  death,  203. 

of  consecration,  277. 

of  conveyance  to  church  commissioners,  306.  n, 

of  appointment  of  curate,  382.  n, 

of  nomination  to  chapels  of  ease,  383.  «. 

of  nomination  as  licensed  curate,  389.  w. 

of  notice  to  quit  curacy,  395. 

of  donative,  483. 

of  induction,  569. 

of  register  and  certificate  of  marriage,  7o6. 

of  letters  for  orders,  844 — 847. 

of  deed  of  purchase,  1105. 

of  certificate  of  reading  in,  1193.  n, 

of  grant  of  right  of  burial,  1319.  w. 

of  notice  of  vestry,  1 353. 
FORNICATION, 

limitation  of  proceedings  for,  under  27  Geo.  3.  c.  14.,  lO.M. 
FREE  CHAPELS, 

origin  and  privileges  of,  160,  249,  296.  r,.,  572. 
FREEHOLD, 

when  in  abeyance,  1. 
FUST,  SIR  HERBERT  JENNER,  juilgments  of,  in  ' 

Titchniarsh  r.  Chapman  (lay  baptism),  122 — \2^. 

Biirder  v.  Langley  (brawling  in  church),  175 — 17H. 

Breeks  r.  Woolirey  (prayers  for  the  dead),  189—192. 

Titchmarsh  v.  Chapman  (right  to  burial),  195. 


INDEX.  loo3 

ITJST,    SIR  II.  J.,  judgments  of,  in  —  continued. 

Saunders  r.  Head  (depraving  Book  of  Common  Prayer),  231. 

Miliar  v.  Palmer  (liability  of  churchwardens),  3o7. 

Titchmarsh  r.  Chai)man  (excommunication),  540. 

Faulkner  r.  Litchfield  (communion  table),  619 — 623* 

Tongue  r.  Allen  (publication  of  banns),  731. 

iVright  v.  Elwood  (publication  of  banns),  73o. 

Orme  r.  Ilolloway  (publication  of  Imnns),  737. 

Wynn  r.  Da  vies  (publication  of  banns),  740. 

Ward  r.  Day  (maiTiage  abroad),  774. 

Burder  r.  Spcer  (objectionable  interrogatories),  963. 

Burder  r. (jurisdiction  of  Ecclesiastical  Court),  970. 

Brookes  r.  Cresswcll  (letters  of  request),  984. 

Farnall  v,  Craig  (inspection  of  documents),  987. 

Titchmarsh  v.  Chapman  (within  what  time  proceedings  must  be 
taken  under  Church  Discipline  Act),  989. 

Veley  v.  Gosling  (church  rate),  1139. 

Warner  r.  Gatcr  (church  rate),  1 1 55. 

Blunt  r.  Ilarwood  (church  rate),  1183.  \ 

Bluck  (Clerk)  r.  Kackham  (residence),  1210. 

Morse  r.  Morse  (sequestration),  1251.  ,   , 

Trower  r.  Hurst  (sequestration),  1251. 

Baker  r.  Wood  (adjournment  of  vestry),  132b 

Ray  r.  Sherwood  (Levitical  degrees),  718. 
GALLERIES, 

when  to  be  erected  by  parish,  903. 
GAOLS, 

chaplains  of,  266—270. 
GAUDERN  r.  SELBY, 

commented  upon,  1133^  1139. 
GLEBE  HOUSES, 

erection  of,  1217.  n, 
GLEBE  LAND, 

may  be  exchanged,  532.      See  Dihipulations  —  Exchnnjc  by  hi" 
cumhcnts  —  Purchases  —  Sales  by  Incumbents, 
GLOUCESTER, 

suspension  of  canonrics  of,  411. 
GODFATHERS.     See  Baptism,  96. 
GRANT, 

of  avoidances,  1 1,82—84.  ^naAdvowson — Avoidance — Prvseittaliun, 

of  lands,  tithes,  &c.  to  a  benefice,  1 37. 

by  commissioners  for  endowments,  519,  520. 
GRANT,  SIR  AVilliam,  judgment  of,  in 

Spcer  V,  Crawter  (boundaries),  899. 
GREENWICH  HOSPITAL, 

governor  of,  liable  to  church  rate,  1164. 
GRENADA, 

law  of  marriage  in,  776. 
GRINDAL,  AUCHBISHOP, 

injunctions  of,  ai  to  ornaments  of  churcli,  1033. 

5   Q 
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GUARDIAN  OF  SPIRITUALITIES, 

during  vacancies,  43. 
HABERE  FACIAS  POSSESSIONEM, 

writ  of,  when  issued  for  tithes,  1305. 
HAMPTON  COURT  CONFERENCE,  97— Kh 
HARDWICKE,  LORD,  judgment  of,  in 

Middleton  v.  Croft  (effect  of  the  canon  law,  ns  to  marnncri  s) 
697. 
HEDGES  AND  FENCES, 

are  within  13  Eliz.  c.  10.,  as  to  dilapidations,  443. 
HEIRS, 

right  of  presentation  in,  946. 
HENRY  Vin., 

his  share  in  the  Reformation,  1078.  n. 

statutes  of,  as  to  marriage,  1470. 
HEREFORD, 

limits  of  diocese,  497. 

suspension  of  canonries,  410. 
HEREFORD,  BISHOP  OF,  charges  of,  respecting 

auricular  confession,  370. 

the  errors  of  the  Romish  Church,  1089—1091. 

subscription  to  the  tliirty-nine  articles,  505. 
HOLROTD,  ]Mr.  JUSTICP;  judgments  of,  in 

Rex  V,  Coleridge  (burial),  188. 

Faulkner  v,  Elger  (election  of  curate),  383. 
HOT,  CHIEF  JUSTICE,  judgment  of,  in 

Ball  V.  Cross  (repaii*  of  church),  257. 
HOLY  ORDERS, 

priest  cannot  divest   himself  of,  of  his   own   accord,   1007.     Sec 
Ordinatio?i, 
HOIVIILIES, 

are  to  be  provided  for  each  church,  289. 

wlien  to  be  read,  1093. 
HONORARY  CANONRIES, 

nature  of,  418. 
HOOKER, 

on  baptism,  119. 
HUSBAND  AND  WIFE, 

right  to  sue  jointly  in  the  Ecclesiastical  Court,  1033.    See  Divorce^-' 
Marriage. 
IDIOT, 

mode  of  consent  for  sales,  under  endowments,  517. 

cannot  be  guilty  of  lelo  do  se,  149. 
IMAGES, 

not  allowed  in  churches,  289,  290. 
IMPRISONMENT, 

after  excommunication,  538. 
ROFRIATORS, 

may  make  augmentations,  520.  564. 
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INCKST, 

right  of  intervener  to  institute  proceedings,  583. 
punishment  for,  883. 
INCUIVIBENT, 

power  to  accept  benefactions,  1 37.  See  Articles — Augmentations — 
Bejiefiuctions  —  Dilapidations  —  Examination  and  Refusal — 
Exchange  by  Incumbents — Institution  or  Collation — Ordination 

—  Patrons  —  Presentation — Reading-in  —  Sales  by  Ineumbettts 

—  Simony —  Sequestration —  Vicars  and  Vicarages. 
INDUCTION, 

investitures  were  the  immediate  origin  of,  566. 

is  investiture  of  the  temporal  part  of  the  benefice,  or  the  corporal 
seisin,  567. 

when  tlie  party  inducted  has  a  former  benefice,  567. 

effect  of  institution  and  induction  into  tlie  office  of  archdeacons 
prebends,  and  sinecures,  567. 

by  induction  the  parson  is  put  in  possession  of  a  part  for  the  whole, 
568. 

institution  followed  by  induction,  is  sufficient  evidence  to  support 
an  ejectment,  56H 

how  to  be  mad^  568 

stamp  on,  568. 

direction  of  mandate,  568. 

effects  of  bishop's  death  before  induction,  but  after  institution,  568. 

practical  directions  for  vesting  the  incumbent  in  the  full  posses- 
sion, 569. 

evidence  of  induction  and  reading-in,  569. 

donatives  arc  within  the  statutes  of  Elizabeth  and  Charles,  570. 

judgment  of  De  Grey  (C.  J.),  in  Powel  r.  Milbank,  570. 

liability  of  an  archdeacon  for  refusing  to  induct  after  institu- 
tion, 571. 

mode  of  induction  to  free  chapel,  572. 

fees  for,  572.      See  Admission  —  Advowson  ^-^  Examination  and 
Refusal — Institution  or  Collation — Presentation — Prohibition^-' 
Sequestration, 
INFANTS, 

right  of  presentation  in,  946. 

baptism  of,  95.     See  Minors, 
INFERIOR  COURTS, 

are  subject  to  jurisdiction  of  superior,  1406.     See  Prohibition, 
INHABITANTS, 

meaning  of  the  word,  267,  850,  851. 
INHIBITION, 

defined,  572. 

rule  of  canon  law  as  to,  573.  n, 

is  not  to  be  granted  without  the  subscription  of  an  advocate,  31,  573. 

judgment  of  Sir  J.  Nicholl  in  Herbert  r.  Herbert,  31. 

is  granted  pending  appeal,  29. 

should  contain  cause  of  appeal,  30. 

how  issued,  and  proceedings  thereon,  31 

5  o  3 
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INHIBITION  —  continued. 

is  not  to  be  granted  until  the  appeal  be  exhibited  to  tbc  judge,  673. 

when  it  must  precede  an  appeal,  574.  ' 

monition  for  transmission  of  proceFs,  574. 

effect  of,  574. 

the  general  inclination  of  the  court  is  to  defer  to  the  appeal,  574 

the  97th  canon  gives  a  discretionary  power  to  tlie  judge  over,  575 

until  the  writ  be  returned,  the  court  above  has  nothing  to  act  upon 
575.     See  Appeal, 
INNS  OF  COURTS, 

marriages  are  not  solemnised  in  churches  belonging  to,  724. 
INJUNCTION, 

granted  to  restrain  a  dissenting  minister  from  preaching,  473 

can  be  obtained  by  patron  to  stay  waste,  454. 

80  by  the  attorney  general  against  the  bishop,  454. 
INQUISITION, 

mode  of  taking  inquisition  for  dilapidations,  443. 
INSPECTION, 

of  books  and  documents  compelled  by  mandamus,  659. 
INSCRIPTION, 

upon  monuments  and  tombstones,  21 3,  1319* 
INSTITUTION  OR  COLLATION 

effect  of  institution  or  collation,  576. 

why  institution  does,  and  collation  does  not,  make  a  plenarty,  576. 

practical  directions  as  to  institution,  577. 

trial  of,  577. 

super-institution,  law  as  to,  577. 

oath  against  simony  is  to  be  taken  at  institution  into  benefices,  577. 

oatlis  of  allegiance,  supremacy,  and  canonical  obedience  are  to  be 
taken,  but  the  oath  of  residence^  is  dispensed  with,  577. 

subscription  to  the  king's  supremacy,  Book  of  Common  Prayer,  and 
the  tliirty-nine  articles,  is  requisite,  578. 

form  of  subscription,  578. 

under  13  &  14  Car.  2.  c.  4.,  declaration  of  conformity  is  requisite,  578. 

before  whom  the  declaration  to  be  subscribed,  579. 

certificatcbot*  dechiration  of  conformity,  579. 

by  whom  institution  is  to  be  made,  579. 

taken  from  an  improper  hand,  is  made  good  by  confirmation,  579 

place  of,  is  indifferent,  579. 

form  and  manner  of,  579. 

entry  of,  in  the  public  register  of  the  ordinary,  580. 

letters  testimonial  of,  are  usually  made,  580, 

seal  of,  is  immaterial,  159,  580. 

mandate  to  induct,  and  fees  payable,  580. 

penalty  for  being  presented  to  a  benefice  with  cure  for  reward^  580. 

fees  regulated  by  custom,  581. 

htamp  duties  upon  collations  and  institutions,  581. 

certilicute  of  the  value  of  the  benefice  is  to  be  written  upon  the 
donation,  8cc.,  581. 

first-fruits  are  to  be  compounded  for  after  institution^  581. 
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INSTITUTION  OR  COLLATION  — conHnued. 

first-fruits  are  to  bo  paid  three  months  alter  institution,  581.     See 
Induction — First  Fruits  and  Tenths — Presentation — Beading- 
in — Simony. 
INTERDICT, 

proceeding  bj,  1130,  1153. 
INTEREST, 

incompetency  of  a  witness  from,  done  away  with,  852. 
INTERROGATORIES, 

observations  of  Sir  H.  Jenner  upon,  963. 
INTERVENER, 

nature  of  interest,  582. 

in  matrimonial  cases,  582. 

in  incestuous  marriages,  583.* 

judgment  of  Sir  John  Nicholl  in  Faremouth  v.  Watson,  583. 

persons  in  remainder  may  possibly  be  entitled  to  promote  an  original 
suit,  584. 

judgment  of  Sir  John  Nicholl  in  Chichester  v.  Donegal,  584. 

third  party  may  intervene  in  causes  of  benefice,  584. 

in  will  causes,  584. 

a  person  who  has  no  interest  cannot  be  permitted  to  interrene^  585. 

judgment  of  Sir  William  Scott  in  Turner  v.  Meyers,  585. 

position  of  interveners  in  respect  of  the  cause,  586. 

when  the  object  of  the  intervention  is  to  get  rid  of  the  defendant,  586. 
INVESTITURES, 

origin  of  induction,  6^. 
IRELAND, 

ecclesiastical  dignities  or  benefices  cannot  be  held  by  the  same  per- 
son in  England  and  Ireland,  91. 

performance  of  burial  service  in,  199. 

burying  in  churches  prohibited,  204.  it. 

appointment  of  bishops  in,  143.  n.,  1427.  it. 

law  of  marriage  in,  773. 
IRISHMEN, 

practice  as  to  ordination  of,  in  England,  829.  n, 

list  of  Irishmen  appointed  to  dignities  in  the  church,  932.  n.,  1622. 
ISLE  OF  IVIAN, 

bishopric  of,  40.  ;i. 
ITINERANT  PREACHERS, 

trusts  for,  are  not  favoured,  475. 
JACTITATION  OF  MARRIAGE, 

defined,  776. 

case  of  the  Duchess  of  Kingston,  777. 

sentence  of  Spiritual  Court  as  to,  is  not  conclusive,  777. 

it  is  sufficient  prima  facie  evidence  to  allege,  that  a  marriage  has 
actually  passed,  778. 

where  n  marriage  in  fact  has  been  solenmiscd,  there  can  be  no  jac- 
titation of  marriage,  778. 

where  the  woman  will  be  admitted  to  her  suppletory  o«th,  778. 
defences  which  may  be  opposed  to  a  charge  of,  778. 
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JACTITATION  OF  MARRIAGE—  continued. 

where  the  sentence  is  for  the  plaintifT,  779. 

sentence  where  the  defendant  pleads  and  proves  a  marriage  in  justi- 
fication, 779. 
JAMAICA, 

law  of  marriage  in,  776. 
JENNER,  Sm  H.     See  Fust,  Sir  H.  J. 
JESUITS, 

coming  into  the  realm  are  to  be  banished,  461. 
'JEWS, 

formerly  treated  as  the  property  of  the  crown,  462. 
by  9  &  10  Vict.  c.  59.,  have  equal  privileges  with  Protestant  Dissen- 
ters, in  respect  of  religious  worship,  &c,  462. 
ancient  disabilities  of  the  Jews,  463. 
Jewish  synagogue  is  not  illegal,  468. 
cannot  be  churchwardens,  384. 
marriage  of,  685,  770. 
JOmf  TENANTS, 

efiect  of  release  of  advowson  by,  4. 
right  of  presentation  in,  946. 
JUDGMENTS, 

Abbott  (C.  J.),  in  Fammouth  r.  Chester  (Bishop  of)  (lecturers),  616. 

Mainwaring  r.  Giles  (right  of  voting  at  vestry  meetings),  916. 

Nightingale  t*.  Marshall,  1342. 
Abinger  Lord,  (C.  J.)  in  Spry  r.  Emperor  (burial  fees),  220. 

Downs  r.  Craig  (exchange  of  livings),  452. 
Alvanley  Lord,  (C.  J.),  in  Arbucklc  r.  Cowtan  (enforcing  debts 

against  a  clergyman),  1241. 
Bayley  (J.),  in  Bryan  r.  Whistler  (grant  of  vault),  209. 

Wise  V,  Metcalfe  (dilapidations),  445. 

Byerley  v,  Windus  (pews),  909. 

Blacket  r.  Blizard  (exercise  of  power  by  a  majority),  1 186. 

Fennell  r.  Kidler  (observation  of  Sunday).  1286. 
Best  (C.  J.),  in  Spooner  r.  Brewster  (right  to  tombstone),  213. 
Brougliam  Lord,  iu  Escott  t\  Mastin  (lay  baptism),  112. 

Piggott  V.  Bearblock  (application  of  rates),  1159. 
Buller  (J.),  in  Griffiths  r.  Matthews  (pews),  918. 
Clarke  (Baron),  in  Buller  v,  Exeter  (Bishop  of)  (right  to  advowson 

by  coparcener),  936. 
Coleridge  (J.),  in  re  Baron  de  Bode  (mandamus),  639. 

Keg.  r,  Canterbury  (^Vrclibishop  of)  (confirmation  of  bishops), 
1404 — (in  error). 

Reg.  V,  Cliadwick  (prohibited  degrees),  1478. 
Cottenham  Lord,  in  re  Baines  (requisites  of  signiticavit),  1175. 
De  Grey  (C.  J.),  in  Powell  r.  ^lilbank  (donatives),  570. 

Barrett  v.  Glubb  (advowson),  1267. 
Dcnmau  Lord,  (C.  J.),  in  Reg.  i\  Stewart  (right  to  burial),  201. 

Rex  V.  Davie  (Sir  II.)  (nomination  of  chaplains),  266. 

Reg.  I*.  Bath  and  Wells  (Bishop  of)  (chaplains  of  gaols),  272. 

Reg.  V.  Thorogood  (excommunication),  548. 
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JUDGMENTS  —  conHnued. 

Davis  V,  Black  (Clerk)  (liability  of  clergyman  for  neglecting 

his  public  duty),  748. 
Taylor  v.  Devey  (boundaries  of  parishes),  892. 
In  re  York  (Dean  of)  (Church  Discipline  Act),  998. 
Francis  v.  Steward  (citation),  1035. 
Griffin  r.  Ellis  (church  rate),  1056. 
Rackham  v.  Bluck  (non-residence),  1064. 
Burder  r.  Veley  (church  rate),  1129. 
Rex  V.  Dursley^(Churchwardens  of)  (raising  loans  on  church 

rates),  1159. 
Craven  v,  Saunderson  (church  rate),  1162. 
Ricketts  v.  Bodenham  (church  rate),  1179. 
Richards  r.  Dyke  (church  rate),  1181. 
Rex  V.  Chester  (Archdeacon  of)  (adjoomment  of  poll^  1328. 
Reg.  V.  Lambeth  (Rector  of)  (electors  excluded  from  voting), 

1341. 
Reg.  V.  jyOjlj  (D.D.)  and  Reg.  v,  Hedger  (election  of  church- 
wardens —  rector  entitled  to  preside  at  parochial  elections), 

1342. 
Reg.  V.  StPancras  (Vestrymen  of)  (election  of  lyestrymen), 

1356. 
Rex  r.  St.  Pancras  (Church  Trustees  of)  (powers  of  auditors), 

1365. 
lieg.  V.  Canterbury  (Archbishop  of)  (confirmation  of  bishops), 

1444. 

Reg.  r.  Chadwick  (in  error)  (prohibited  degrees),  1470. 

Eldon  Lord,  in  Nicholson  v.  Squire  (residence),  727. 

Ellcnborough  Lord  (C.  J.),  in  Rex  v.  Canterbury  (Archbishop  of) 

and  London  (^Bishop  of)  (examination  of  clergymen),  527. 

Rex  r.  Exeter  (Bishop  of)  (lectureship),  610. 

Rex  r.  Billinghurst  (publication  of  banns),  728. 

Price  r.  Littlewood  (repair  of  pews),  914. 

Rex  V.  Oxford  (Bishop  of)  (simony),  1275. 

Erie  (J.),  in  Reg.  v.  Canterbury  (Archbishop  of)  (confirmation  of 

bishops),  1397. 

Exeter  (Bi8hop  of),  in  Voysey  r.  Martin  (Clerk)  (marriage,  residence 

of  parties,)  743. 

In  re  Rawlings  (Clerk)  (burial),  967. 

In  re  Parks  Smith  (Clerk)  (ornaments  of  church),  1083. 

Fust  (Sir  II.  J.),  in  TitcUmarsh  v.  Chapman  (lay  baptism),  122. 

Burder  r.  Langley  (brawling),  175. 

Brceks  r.  Woolfrey  (prayers  for  the  dead),  189. 

Titchmarsh  r.  Chapman  (right  to  burial),  195. 

Saunders  v.  Head  (depraving  lkx>k  of  Commpn  Prayer),  231. 

I^Iillar  r.  Palmer  (liability  of  churchwardens),  357. 

Titchmarsh  v.  Chapman  (excommunication),  540. 

Faulkner  r.  Lichfield  (communion  table),  619. 

Ward  r.  Day  (marriage  abroad),  774. 

Burder  r.  Spcer  (interrogatories),  963. 
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JUDGMENTS  —  ^'onthiucd. 

Burder  r. (jurisdiction  of  Ecclesiastical  Court),  971- 

Brookes  V.  Cresswell  (letters  cf  request),  984. 

Farnall  r.  Craig  (inspection  of  documents)*  987. 

Titchmarsh  v,  Chapmiin  (period  i\'ithin  which  proceedings  most 
be  taken  under  Church  Discipline  Act),  989. 

Veley  v.  Gosling  (church  rate),  1139. 

Warner  v.  Gater  (church  rate),  1155. 

Blunt  r.  Harwood  (church  rate),  1183. 

Bluck  (Clerk)  r.  liackham  (residence),  1210. 

Morse  r.  Morse  (sequestration),  1251. 

Trower  v.  Hurst  (sequestration),  1251. 

Baker  r.  Wood  (adjournment  of  vestry),  1329. 

Kay  V.  Sherwood  (Levitical  degrees),  718. 

Tongue  v.  Allen  (publication  of  banns),  731. 

Wright  r.  Elwood  (publication  of  banns),  735. 

Or  me  r.  HoUoway  (publication  of  banns),  737. 

Wynn  v,  Davies  (publication  of  banns),  740. 
Grant  (Sir  William),  in  Specr  r.Crawter  (boundaries),  899. 
Uardwicke  Lord,  in  Middleton  v.  Croft  (effect  of  the  canon  law,  as 

to  marriages),  695. 
Holroyd  (J.),  in  Rex  v.  Coleridge  (burial),  188. 

Faulkner  v.  Eiger  (election  of  curate),  383. 
Holt  (C.  J.),  in  Ball  v.  Cross  (repair  of  church),  257. 
Le  Blanc  (J.),  in  Ackerley  r.  Parkinson  (ecclesiastical  jurisdiction)^ 

552. 
Lee  (C.  J.),  in  Wenrick  v,  Taylor  (pews),  915. 
Lee  (Sir  G.),  in  Patteson  r.  Castleman  (marriage  fees),  759. 

Butler  V.  Dolben  (jurisdiction  of  Court  of  Arche**),  1201. 

Hughes  t\  Herbert  (jurisdiction  of  Court  of  Arches),  120k 
Littledale  (J.),  in  Bird  r.  Relph  (dilapidations),  440. 
Lushington  (Dr.),    in    Spry  v,  St.    Mary-le-bone   (Directors   and 
Guardians  of)  (burial  ^{iQs)^  218. 

Hodgson  r.  Dillon  (proprietary  chapels,  licence  to  lecturer),  613. 

Duins  r.  Donovan  (marriage  of  minor*^),  705. 

Lloyd  r.  Petitjeaii  (foreign  marriage),  771. 

Li  re  Monrkton  (riglit  of  counsel),  977 

Baker  i\  Tliorogood  (costs  of  contempt),  il91 

Little  Ilalingbury,  Essex  (sequestration),  1245. 
Macclesfield  Lord,  in  Herbert  v,  Westminster  (Dwm  and   Chapter 

of)  (nomination  of  preacher),  584. 
Macdonald  (C.  B.),  in  Lousley  i*.  Hay  ward  (pews),  907. 
Mansfield  Lord,  (C.  J.),  in  Waring  t*.  Griffiths  (right  of  burial  in 
chancel),  205. 

Bex  V.  Baker  (mandamus),  635 

Rogers  r.  Brooks  (pews),  917. 

Drury  v.  Defontaine  (Sunday),  1283. 
^iclioll  (Sir  John),  in  Schultes  r.  Hodgson  (appeal),  21,  815. 

llerlicrt  v.  Herbert,  (inhibition),  31. 

niyth  r.  Blyth  (appeal),  34- 
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JUDGMENTS  —  ccniinucd. 

Grignon  v,  Grignon  (Court  of  Arches),  53. 

Kemp  t.  Wickes  (lay  baptism),  105. 

Newbery  t\  Goodwin  (church  service),  174. 

Lee  V.  Matthews  (brawling),  179. 

Rich  V.  Bushnel  (burial  in  vaults),  207. 
Nicholl  (Sir  John),  in  Bliss  v.  Woods  (erection  of  chapels),  253. 

Gates  r.  Chambers  (licensing  curates),  398. 

Fareniouth  v.  Watson,   and  Chichester  t?.  Donegal  (right  to 
intervene),  583,  584. 

Fuller  1^  Lane  (pews),  902. 

Walter  v.  Gunner  (pews),  907. 

Jarratt  r.  Steele  (pews),  917. 

Newbery  r.  Goodwin  (public  worship),  1083. 
Northington  Lord,  in  Dixson  r.  Metcalfe  (election  of  minister),  616. 
Parke  (Baron),  in  Gouldsworth  r.  Knights  (pai'ish  property),  352 — 
354. 

Bird  (Clerk)  r.  Relph  (dilapidations),  440 

Harding  v.  Hall  (sequestration),  1254.. 
Patteson  (J.),  in  West  (Clerk)  ».  Turner  (Clerk)  (construction  of  57 
Geo.  3.  c.  99.),  392. 

Bird  (Clerk)  v.  Relph  (dUapidations),  440. 

Exparte  Le  Cren  (election  of  organist),  646. 

Rex  r.  Stoke  Daraerel  (Minister  of)  (election  of  sexton),  647. 

Davis  V.  Black  (Clerk)  (liability  of  clergymen  to  actions  for 
neglecting  their  clerical  duties),  748. 

Exparte  Brady  (registrar  of  marriages),  752. 

Dakins  (Clerk)  v.  Seaman  (Clerk),  (itjcovery  by  curate  of  the 
arrears  of  his  stipend),  1246. 

Reg.  V,  Canterbury  (Archbishop  of)  (confirmation  of  bishops), 
1424. 
Pollock  (C.  B.),  in    Knight   r.  Waterford  (Marquis  of)   (tithes, 

modus),  1300. 
Rolfe  (Baron),  in  Reynolds  r.  ^lonckton  (pews),  913. 
Scott  (Sir  William),  in  II.  M.  Pi*ocurator  General  r.  Stone  (opposing 
the  tliirty-nine  articles),  61 — 64. 

Barton  r.  Wells  (privileges  of  bishops'  residences),  160. 

Turner  r.  Mayers  (right  to  intervene),  585. 

Lindo  V.  Belisai'io  (marriage),  671. 

Dalrymple  r.  Dakyraple  (marriage),  672. 

Burgess  r.  Burgess  (penance),  883. 
Stowell  Lord,  in  Hubbard  r.  Beckford  (sequestration),  449,  1259. 

Wingfield  r.  Watkins  (sequestration),  449. 
Taunton  (J.),  in  Harris  r.  Drewe  (pews),  905. 
Tenterden  Ixyrd  (C.  J.),  in  Hal  ton  r.  Cove  (avoidance),  85. 

Rex  r.  Birmingham  (marriage  of  minors),  707. 

Cockburn  r.  Harvey  (select  vestry),  1156,  1349. 

Doe  d.  Watson  (Clerk)  r.  Fletcher  (Clerk)  (simony),  1267. 
Tindal  (C.  J.),  in  Alston  r.  Atlay  (avoidance,  presentation,  patron),  88. 

Doc  d.  Butcher  r.  Musgrave  (canonry  and  prebend),  417,  418. 
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JUDGMENTS-^ontinued. 

Hine  r.  Reynolds  (municipal  corporations,  patnmage  bj)»  939. 
Reg.  r.  Foley  (Clerk)  (whether  a  church  be  preaentatiTe  or 
donative),  1108. 

Wightman  (J.),  in  Reg.  v.  Chadwick  (in  error)  (prohibited  d^rees), 
1484. 

Woulfe  (C.  B.),  in  Baker  v,  Swayne  (Clerk)  (sequestration),  1258. 
JUDICIAL  COMMITTEE.     See  Appeal— Pnvy  CounciL 
JURIS  UTRUM, 

form  of  writ,  1. 
JURISDICTION, 

of  Privy  Council  as  to  appeals,  22. 

of  archbishop,  42. 

of  Court  of  Arches,  52. 

of  archdeacon,  47. 

of  coadjutors,  155. 

usages,  when  considered  to  constitute  the  law  of  the  diocese,  243. 

of  chancellors,  243. 

nature  of  voluntary  and  contentious,  244. 

what  is  included  under  delegated,  245. 

of  convocation,  377. 

under  1  &  2  Vict.  c.  106.,  391. 

of  rural  deans,  406. 

must  appear  upon  significavit,  543 

of  mandamus,  638. 

of  Spiritual  Court  over  fees,  810. 

over  peculiars,  878 — 881. 

of  Spiritual  Court,  in  cases  of  crime,  970 — 972. 

of  visitors,  997 — 1002.     See  Ecclesiastical  Court — Prohibition. 
JUS  PATRONATUS, 

by  whom  the  writ  is  issued,  1124. 

althougli  the  right  be  found  for  one  party,  the  bishop  may  receiTc  a 
contrary  clerk,  1124. 

where  the  jury  are  equally  divided,  1125. 

bishop  can  in  any  case  award  the  writ,  1 125. 

mode  of  proceeding  when  it  is  awarded,  1 125. 

proc(ieding3  after  a  verdict  found,  1126. 
KING'S  BOOKS, 

origin  of,  o55. 
KNEELING, 

at  the  communion  explained,  633. 
LAMBETH, 

degrees,  41. 
LANDS, 

will  not  include  advowson  in  gross,  9. 
LAPSE, 

defined,  587. 

origin  of  the  law  of,  587.  w. 

where  there  is  no  right  of  institution,  there  is  no  right  of,  5b7. 

when  a  benefice  is  said  to  be  lapsed,  588. 

is  a  trust  as  for  the  patron,  588. 
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LAPSE  —  continued, 

presentation  by,  conies  to  the  bishop  jure  pleno,  588. 

the  title  to  present  by,  accrues  after  six  calendar  months,  588 

principle  as  to  notice,  591. 

cases  in  which  the  patron  must  have  notice  of  avoidance  from  the 

bishop,  588. 
where  the  ordinary  dies  without  giving  notice,  588. 
spiritual  persons  illegally  trading  may  be  suspended,  and  for  the 

third  oflfence  deprived,  and  the  patron  may  present  as  by  lapse, 

588. 
benefice  continuing  sequestrated  one  year,  or  being  twice  sequestrated 

within  two  years,  will  become  void,  and  patron  may  present,  589. 
when  the  avoidance  is  an  avoidance  by  canon  or  common  law,  notice 

is  essential,  589. 
,80  when  the  act  arises  between  the  ordinary  and  incumbent,  589. 
ordinary  must  give  notice,  when  clerk  of  lay  patron  is  refused, 

590. 
delay  of  examination  will  not  cause,  590. 
bishop  may  present  by,  without  giving  notice  to  the  patron  in  case 

of  vacancy  by  death,  creation,  cession,  union,  590. 
the  forfeiture  accrues  when  the  negligence  has  continued  six  months 

in  the  same  person,  591. 
title  of,  never  goes  to  the  superior  ordinary,  except  it  first  goes  to 

the  inferior,  591. 
a  right  of  collation  by,  unless  exercised,  cannot  bar  the  patron  from 

presenting,  591. 
wrongful  collation  is  no  bar  to  the  patron,  591. 
ordinary  cannot,  after  lapse  to  the  metropolitan,  collate  his  own 

clerk,  592. 
if  there  be  a  suit,  lapse  occurs  according  as  the  bishop  is  named 

therein  or  not,  592. 
if  the  bishop  be  a  disturber,  no  lapse  occurs,  592. 
during  vacancy,  bishop  should  appoint  the  clerk,  592. 
may  accrue  where  two  patrons  present  different  clerks,  592. 
when,   during  a  metropolitan  visitation,   the  archbishop   inhibits 

the  bishop  from  his  jurisdiction,  the  bishop  is  still  entitled  to 

present  by  lapse,  593. 
whoa  a  lapse  accrues  to  a  bishop,  who  is  unable  to  avail  himself  of 

it,  it  ji^oes  to  the  archbishop,  593. 
prerogative  of  the  crown  in  cases  of,  593. 
the  crown  never  loses  its  turn,  593. 
where  the  patron's  clerk  dies,  resigns,  or  is  deprived  without  fraud 

before  the  crown  present**,  the  crown  loses  its  right  to  present, 

593. 
if  the  crown  do  not  present,  the  ordinary  may  have  the  church 

served  and  sequester  the  profits,  594.     Soe  Benefice — Bishops  — 

Deprivation  — Examination  and  Refusal  —  Presentation — Bcsi" 

deuce —  Seqnejitration —  Simonff, 
LATERAN, 

Fourth  Council  of,  as  to  pluralities,  88. 

as  to  avoidance  by  promotioQ  to  bishopric,  369. 
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LAY  BAPTISM, 

is  valid,  100^126. 
LAY  IMPROPRIATORS, 

origin  of,  37. 
LAYMEN, 

may  be  refused  examination  for  orders,  528. 
not  bound  by  canon  law,  528.     See  Canon  Law. 
LEASES, 

generally,  594. 

the  enabling  statute  of  32  Hen.  8.  c.  28.,  594. 

the  disabling  or  restraining  statutes,  595, 596. 

crown  rents  in  case  of  college,  596. 

judgment  of  Tindal,  C.  J.,  in  Vivian  v.  Blomberg,  as  to  coTcniDt, 

597.  w. 
provisions  of  6  &  7  Will.  4.  c.  20.,  as  to  leases  on  lives,  597. 
provisions  of  5  &  6  Vict.  c.  27.,  for  permitting  incumbents  to  demise 

their  lands  on  farming  leases,  598. 
incumbents  of  benefices  may,  with  consent  cf  uishop  and  patron, 

lease  lands  belonging  to  their  benefices  for  fourteen  years,  under 

certain  restrictions,  599. 

covenants  which  must  be  inserted  in  such  lease,  599. 
covenants  respecting  cultivation,  improvements,  Stc^  600. 
in  certain  cases,  may  be  granted  for  twenty  years,  600* 
parsonage  house  and  offices  and  ten  acres  of  glebe,  situate  most 

conveniently  for  occupation,  are  not  to  be  leased,  600. 
before  any  lease  is  granted,  a  surveyor  is  to  be  appointed  to  mak% 

maps,  &c.,  600. 
lessor's  receipt  for  counterpart,  or  attested  copy,  will  be  evidence  of 

execution,  600. 
surrender  must  be  by  deed,  and  bishop,  patron,  and  incumbent  must 

be  parties,  600. 
provisions  for,  by  incapacitated  persons,  601. 
incumbent's  part  of  all  instruments,  maps,  &c.,  to  be  deposited  in  the 

bishop's  registry,  except  as  to  peculiars  belonging  to  bishops,  601. 
deposited  documents   to  be  produced  to  incumbent  or  patron  on 

application,  and  office  copies  given,  which  are  to  be  evidence, 

601.  609. 
charges  which  the  registrar  is  entitled  to  make,  601. 
6  Si  6  Vict.  c.  108.  s.  1.  enables  corporations  to  grant,  601. 
amount  of  rent  in  such  leases,  602. 
covenants  as  to  buildings,  repairs,  &c.,  603. 
power  to  reserve  increased  rent,  605. 
land  may  be  appropriated  for  streets,  yards,  &c.,  605. 
ecclesiastical  persons  can,  subject  to  restrictions,  lease  running  water, 

water  leaves,  and  way  leaves,  &c.  for  sixty  years,  605. 
mining  leases  may  be  granted,  605. 

houses  of  residence,  with  gardens,  &c.  are  not  to  be  leased,  606. 
improved  value  of  episcopal  estates  is  to  be  paid  to  the  ccdesiastiod 

commissioners,  606. 
improved  value  of  chapter  property  above  a  certain  amount  is  to  be 

paid  to  the  ecclesiastical  coomussioQers,  606. 
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iniprovcJ  v:ilnc  of  benefices  above  a  certain  amount  is  to  be  paid  to 

the  ecclesiastical  coinmissionens  (>0(). 
portion  of  improved  value  under  mining  leases  is  to  be  paid  to  the 

ecclesiastical  commissioners,  607. 
it  is  not  necessary  to  surrender  under-leases  before  the  grant  of 

another  lease,  607. 
surveyor  is  to  make  maps,  valuation,  &c.  when  a  new  lease  is  in- 
tended, 607. 
consents  requisite  to  the  validity  of  leases  under  5  &  6  Vict.  c.  108., 

and  how  such  consents  are  to  be  testified,  607. 
proof  of  consent  of  patron,  where  patronage  is  in  the  crown,  or  at- 
tached to  the  Duchy  of  Cornwall,  608. 
the  patron,  or  lord  of  manor,  is  incapacitated,  608. 
persons  entitled  to  present  on  vacancies,  are  to  be  considered  tlio 

patrons,  608. 
cori)orations  aggregate  are  to  consent  by  their  common  seal,  608. 
(i  Si  ij  Viet.  c.  108.  extends  to  lands  held  in  trust  for  corporationfi, 

608 
counterparts  of  leases  and  other  instruments  are  to  be  deposited 

and  to  be  open  to  inspection,  and  oiHce  copies  to  be  evidence, 

6()y. 
lease  to  be  void,  if  any  fine  or  premium  paid,  609. 
report  of  estates  committee,  602.  w. 
LE  BLANC,  Mu.  JUSTICE,  judgment  of,  in 

Ackerlcy  r.  Parkinson  (ecclesiastical  jurisdiction),  552. 
LECTURERS, 

defined,  609. 

the  word  "minister"  extends  to  a  lecturer  of  a  church  appointed  in 

a  borough  by  the  corporation,  610. 
in  Loudon,  610. 

a  lectureship  cannot  be  engrafted  by  compulsion  on  a  church,  610. 
lecturers  must  be  licensed  as  other  ministers,  611. 
lecturei's  must  subscribe  to  the  articles,  and  make  the  declaration 

of  couformity,  61 1. 
what  is  necessary  in  cathedrals,  612. 
must  attend  the  prayers,  612. 
authority  of  the  archbishop  or  bishop,  612. 
it  is  re(|uisite  to  acquire  the  bishop*s  licence,  612. 
]mpers  to  be  sent  to  the  bishop,  611.  if. 
powvr  to  license,  extends  only  as  to  the  qualification  and  fitness  of 

the  person,  and  not  as  to  the  right  of  the  lectureship,  612. 
it  is  not  imperative  on  the  archbishop  or  bishop  to  "  approve  and 

license,"  612. 
when  bishop  the  proper  judge,  as  to  whether  the  lecturer  ought  to 

1)4'  admitted,  613. 
mandamus  to  the  bishop  to  license,  without  the  o^ent  of  the  vicar, 

will  not  lie  granted,  613. 
to  sustain  a  mandamus,  a  previous  application  to  license  must  have 

been  made  to  the  archbishop  and  bishop,  613. 
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licence  granted  by  a  bishop  to  a  clergyman  to  officiate  in  a  pro- 
prietary chapel,  is  revocable  at  the  will  of  the  bishop,  613. 
judgment  of  Dr.  Lushington  in  Hodgson  v,  Dillon  (D.D.),  613. 
by  7&  8  Vict.  c.  59.  s.  1.,  lecturers  may  be  compelled   to  perform 
other  clerical  duties  than  those  belonging  to  their  lectureshipe, 
615. 
trustees  of  a  lecture  can  appoint  any  hour  to  have  it  preached,  615. 
no  person  can  be,  without  the  rector's  consent,  except  it  be  by 

custom,  615. 
judgment  of  Abbott  (C.  J.),  in  Tamworth  r.  Chester  (Bishop  o^t 

616. 
where  an  election  is  an  usurpation  upon  the  vicar,  616. 
effect  of  usage  in  determining  the  right  to  vote,  617. 
punishment  of,  under  13  &  14  Car.  2.  c.  4.  s.  21.,  617. 
may   be    suspended    or  deprived    for    illegal    trading,   617.    See 
Curates, 
LEE,  Sm  GEORGE,  judgments  of,  in 

Patten  v.  Castleman  (marriage  fees),  759. 
Kenrick  v.  Taylor  (pews),  915. 

Butler  V,  Dolben  (jurisdiction  of  Court  of  Arches),  1201. 
Hughes  r.  Herbert  (jurisdiction  of  Court  of  Arches),  1204. 
LEGACY, 

jurisdiction  of  Court  of  Arches  as  to,  53,  1203. 
when  not  recoverable  in  spiritual  court,  1051. 
LEGITIMACY, 

presumptions  as  to,  792.     See  Bastard. 
LEIGHTON,  Dr., 

sentence  of  degradation  upon,  427. 
LETTERS  DIMISSORY, 

nature  of,  and  when  granted,  830.  «.,  833,  838. 
LETTERS  MISSIVE, 
nature  of,  1426. 
LETTERS  TESTIMONIAL, 

form  of,  329,  399. 
LETTERS  OF  REQUEST, 

obligation  of  the  Court  of  Arches  to  receive,  under  23  Hen.  8.  c  9., 

52,  1201. 
causes  which  may  be  brought  in  the  diocesan  court  of  the  province, 
may  be  brought  by  letters  of  request  in  the  Court  of  Arches,  1202. 
ordinai'ily  lie  to  the  court  where  the  appeal  lies,  1202,  1203. 
Arches  Court  has  an  original  jurisdiction  in  suits  for  sabtracticm 

of  legacy,  1203. 
are  transmissible  to  Scotland,  1203. 

authority  of  bishop  under  the  Church  Discipline  Act,  1203. 
causes  of  church  rate,  1203. 

may  be  offered  by  two  ecclesiastical  judges  conjointly,  1203. 
from  bishop's  commissary  are  directed  to  the  Court  of  Arches,  1203. 
where  proceedings  have  been  instituted  by  proxy,  1 206. 
rejection  of,  for  want  of  jurisdiction,  1204. 
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from   the  commissary  of  Buckingham,   go  to  the  Arches  Court, 

1204. 
judge  of  the  Arches  would  probably  refuse  letters  of  request  from  the 

Consistory  of  London,  or  the  Court  of  the  Dean  and  Chapter  of 

St.  Paul's,  1204. 
Court  of  Arches  has'  no  authority  to  cite  originally,  except  in  the 

cases  specified  in  23  Hen.  8.  c.  9^  1204. 
it  is  sufficient  to  exhibit  the  letters  on  motion,  it  not  being  necessary 

to  plead  them,  1205. 
LEVITICAL  AND  PR0HD3ITED  DEGREES, 

statutes  as  to  these  degrees,  and  their  construction,  710,  711.  1470— 

1486. 
ancient  prohibition  of  the  canon  law  as  to  the  seventh  generation, 

712. 
table  of  Levitical  degrees,  712. 
marriage  with  wife's  sister  is  void,  718 — ^720,  1470. 
marriages  before  5  k  6  Will.  4.  c.  54.  are  not  to  be  cancelled  for 

being  within  the  prohibited  degrees,  715. 
in  future  such  marriages  are  to  be  void,  715. 
a   father   may  bring   suit    to   annul   incestuous   marriage   of  his 

daughter,  715.     See  Intervener. 
A  marriage  with  sister  of  former  wife's  mother  is  void,  717. 
can  parties  to  incestuous  marriages,  rendered  valid  by  5  &  6  Will. 

4.  c.  54.,  be  still  punished?  718—720. 
meaning  of  "cause  depending,"  721,  722. 
LICENCE, 

to  curates,  is  necessary  before  they  can  ofTiciatCi  398. 

requisites  before,  398. 

registry  and  fees  for,  390,  401. 

of  stipendiary  curate  is  not  avoided  by  avoidance  of  parish  church, 

396. 
judgment  of  Sir  J.  Nicholl  in  Gates  v.  Chambers  as  to,  398. 
letters  testimonial  are  necessary,  399. 
requisites  after  licence  obtained,  401. 
before  licence,  nomination  to  the  curacy  is  to  be  sent  to  the  bishop, 

399. 
proof  of  ordination  must  be  given,  399. 
letters  testimonial  must  be  signed  by  three  clergymen,  399. 
canon  as  to  removal  of  curate  from  the  diocese,  400. 
examination  of  the  nominee  to  a  curacy  is  discretionary,  40(X 
curate  should  subscribe  to  the  thirty-nine  articles,  the  three  articles 

in  the  thirty-sixth  canon,  declare  his  conformity  to  the  liturgy,  and 

take  the  oaths  of  allegiance  and  supremacy,  400,  401. 
requisites  after  licence  obtained,  402.     See  Curates — Lecturers — 

Residence, 
LICENCE  I  OR  MARRIAGE.     See  Marriage  Licence. 
LICHFIELD, 

limits  of  diocese,  497. 
suspension  of  canonries  of,  411. 
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LLMITATIOX, 

of  suit  for  brawling,  181. 
under  Church  Building  Statutes,  323 
of  proceedings  under  Church  Discipline  Act,  989 — 992. 
I  of  actions  for  recovering  advowsons,  11,  1112,  1113. 

under  Church  Building  Statutes,  323. 
of  action  for  improperly  acting  as  proctor,  1023. 
LINCOLN, 

limits  of  diocese,  497. 
LINCOLN,  BISHOP  OF,  charges  of,  respecting 
excommunication,  o34.  n. 
the  Reformation,  1078.  n. 
the  Book  of  Common  Prayer,  1096.  n. 
LIS  PENDENS, 

meaning  of,  722. 
LITIGIOUS, 

when  church  is  not,  936. 
LITTLEDALt;  Mil.  JUSTICE,  judgment  of,  in 

Binl  V.  Rclph,  (dilapidations),  440. 
LITURGY.     See  Common  Prayer  ^Public  JVonhip. 
LLANDAFF, 

limits  of  diocese,  497. 
suspension  of  canonries  of,  411. 
LONDON, 

precedence  of  bishop  of,  142. 
archbishop  does  not  visit  diocese  of,  1376. 
LORD'S  DAY.     Sec  Sujiday. 
'LORD'S  SUPPER, 
statutes,  618. 

a  communion  table  defined,  619. 

a  decent  communion  table  is  to  be  provided  in  every  churcb,  6 IS. 
charge  of  the  Bishop  of  Winchester  respecting  the  communion  table, 

288.  n. 
judgment  of  Sir  Ilorbert  Jenner  Fust  in  Faulkner  r.  Liclifield,  619. 
the  word  "  table"  in  the  rubric  is  to  be  construed  according  to  its 

usual  and  popular  meaning,  619. 
by  tho  rules  of  the  Romish  church  altars  must  be  built  of  stone,  and 

must  be  immoveable,  620. 
in  the  early  ages  of  the  church,  the  material  of  which  altars  were 

comiK).sed  was  considered  a  matter  of  indifference,  621. 
at  the  Reformation,  altars  were  made  of  stone,  fixed  and  iuunoveablo, 

and  in  the  form  of  the  tombs  of  the  martyrs,  622. 
the  word  "table"  is  used  throughout  the  Book  of  Common  Prayer, 

the  word  "  ahar"  only  sippears  in  the  oftertoiy,  624 
bread  and  wine  to  be  provided,  625. 
coinmnnion  in  both  kinds  is  to  be  given  to  the  laity,  625. 
consecration  does  not  cause  transubstantiation,  Q26, 
bread  and  wine  remaining  unco.*:secrated  to  be  eaten  in  the  church, 
626. 
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offertory,  rubric  as  to  the,  626. 

alms  collected  at  the  communion  are  to  be  dibtributed  by  the  minis" 

tcr  of  the  parish,  627.  n. 
oblations  due  to  the  minister,  287,  G27. 
habit  of  the  minister  officiating  according  to  the  rubric  of  2  Edw. 

6.,  627. 
ornaments  of  the  communion  table,  1083 — 1089. 
ministers  not  to  preach  or  administer  the  communion  in  private 

houses  except  in  cases  of  necessity,  628. 
warning  is  to  be  given  beforehand  for  the  communion,  629. 
serrice  when  there  is  no  communion,  629. 

persons  desiring  to  be  communicants  are  to  forward  their  names,  630. 
there  should  be  three  communicants,  630. 

minister  refusing  to  administer  the  sacrament  is  liable  to  action,  630. 
who  shall  or  shall  not  be  admitted  to  the  holy  communion,  630. 
by  canon  28.  strangers  not  to  be  admitted  to  the  communion, 

630. 
notorious  offenders  and  schismatics  not  to  be  admitted,  631. 
notorious  crimes  and  scandals  to  be  certified  into  ecclesiastical  courts 

by  presentment,  632. 
posture  of  the  communicants,  632,  633. 
how  often  in  the  year  to  be  administered,  632. 
churchwardens  and  ministers  to  take  notice  of  those  parishioners 

who  absent  themselves,  632. 
non-communicants  at  Easter  to  be  presented,  632. 
officers  on  cathedral  foundations,  and  students  in  colleges,  should  re-^ 

ccive  the  communion  four  times  a  year,  633. 
LUNATIC, 

appointment  of  curate  on  incumbent  becoming  a  lunatic,  339. 
right  of  presentation  in,  931. 
marriage  of,  is  void,  781. 

mode  of  consent  for  sales  under  endowments,  517. 
LUSHINGTON,  DR.,  judgments  of,  in 

Spry  r.  Directors  and  Guardians  of  Marylebone  (burial  fees),  2 1 8. 
Hodgson  V.  Dillon  (proprietary  cluii>els,  licence  to  lecturer),  613^- 

61o. 
Duins  r.  Donovan  (marriage  of  minors),  70o. 
Uoyd  V.  Petitjean  (foreign  marriage),  771. 
re  Monckton  (right  of  counsel),  977. 
Baker  v.  Thorogood  (costs  of  contempt),  1191. 
Little  Hallingbury  (sequestration)|  1245. 
LUTHERAN  CHURCH, 
rubrics  of,  1098.  n. 

congregations  of,  are  protected  from  disturbance,  469. 
MACCLESFIELD,  LORD,  judgment  of,  in 

Herbert  v,  Westminster,   Dean  and  Chapter  of  (nomination 

preacher),  3«4. 
MACDONALD.  C.  B.,  judgment  of,  in 

Lousley  v,  Uayword  (right  to  fiews),  907 

5  n 
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man,  isle  of, 

bishopric  of,  40. 
MANCHESTER, 

bishopric  o^  created,  1462. 
limits  of  diocese,  497. 
suspension  of  canonries  of^  410, 
MANDAMUS, 

the  writ  defined,  634. 

does  not  give  even  a  possessory  right,  635. 

is  confined  to  relief  in  respect  of  the  infringement  of  some  public 

right,  635. 
hospitals,  colleges,  and  trading  corporations,  when  not  liable,  636- 
does   not  lie  if  there  be  another  adequate  and  equally  cfiective 

remedy,  636,  653. 
will  however  lie,  where  an  indictment  for  nonfeasance  might  also 

lie,  636. 
does  not  prescribe  the  way  in  which  a  thing  is  to  be  done,  637. 
liability  for  obejring  the  writ,  637. ;  but  see  6  &  7  Vict  c  89.  s.  2. 
there  must  be  a  prior  demand  and  refusal,  638. 
power  to  issue  the  writ  is  in  the  Queen's  Bench  only,  638. 
see  practice  as  to  issuing,  638,  1409,  1458. 
statutes  relating  to  the  writ,  638. 

the  writ  is  granted  at  the  suggestion  of  the  injured  party,  638. 
it  will  not  lie  against  the  servants  of  the  Crown  as  such,  639. 
an  ofiicer  will  not  be  directed  to  exceed  his  jurisdiction,  639. 
where  the  writ  will  not  be  issued  to  enforce  visitatorial  powers, 

640.     See  Visitor. 
exercise  of  a  doubtful  jurisdiction  will  not  be  enforced,  641. 
lies,  to  put  justices,  churchwardens,  overseers,  and  parochial  com- 
missioners on  motion,  642,  647,  652. 

but  not  to  make  trustees  of  charity  alter  the  scheme,  643. 
nor  to  corporation  to  make  leases,  644. 
lies  to  compel  individuals  or  public  bodies  to  fill  up  public  offices,  644. 

but  fact  of  election  being  void,  must  appear,  644. 
where   the    Crown   cannot    enforce    nomination    to   ecclesiastical 

benefice,  645. 
will  not  go  to  compel  election  of  organist,  646. 
will  not  lie,  where  numbers  are  indefinite,  647. 

or  the  society  a  voluntary  one,  648. 
enables  the  party  to  try  his  right,  648, 
lies  to  enforce  inchoate  right,  649. 
to  try  tlie  right  to  officiate  in  chapels,  649. 
an  endowed  pastor  of  dissenters  may  have  the  writ,  649. 
prebends,  residentiary  canons,  chaplains,  lecturers,  may  have  the 

writ,  649. 
lies  for  election  and  swearing  in  of  churchwardens,  650. 
"eturn  to  such  writ,  650,  651. 

lies  to  compel  registry  of  dissenting  meeting-ho\ifi(!e,  652. 
to  compel  admission  of  deputy,  652. 
does  not  lie  to  scrutinise  the  votes  of  electors,  652. 
iocs  not  lie  to  admit  contrary  to  local  custom,  653. 
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docs  not  lie  for  licensing  a  second  curate,  653. 

mandamus  to  restore,  663. 

lies  upon  improper  suspension  or  removal  from  any  office  held  for  a 
certain  term  and  with  profits,  664,  656. 

for  restoration  of  parish  clerk,  654. 

of  fellow,  or  curate,  or  sexton,  654,  656. 
,  does  not  lie  for  restoration  of  private  office,  657. 

does  not  lie  where  the  visitor  has  exercised  his  discretion,  657. 

lies  to  superior  courts,  or  justices,  657 — 659. 

to  compel  inspection  or  delivery  of  documents  and  books,  659 — 661. 

will  lie  to  compel  court  to  hear,  1406 

mode  of  application  for  writ,  661,  662. 

affidavits,  requisites  of,  652,  662. 

proceedings  upon  rule  nisi,  663. 

direction  of  writ,  664. . 

return  to  the  writ  must  be  certain,  and  pursue  the  suggestion  of  the 
writ,  664. 

return  may  be  traversed  or  demurred  to,  665.    See  6  &  7  Vict.  c.  67. 

insufficient  return,  665. 

action  lies  if  return  be  false,  666 

amendment  of  writ,  and  proceedings,  666. 

wriCof  error  and  bail  in  error,  666. 

judgment,  and  peremptory  mandamus  thereon,  667. 

costs  of,  are  discretionary  with  the  court,  667. 
MANOR, 

advowsons  appendant  to^  3 — 5. 

inspection  of  court  rolls  of,  660. 
MANOR,  LORD  OF, 

liability  for  burial  of  ship-wrecked  bodies,  200. 
MANSFIELD,  LORD  C.  J.,  judgments  of,  in 

Waring  v.  Griffiths  (right  of  burial  in  chancel),  205. 

Rex  V.  Baker  (mandamus),  635. 

Rogers  v.  Brooks  (right  to  pews),  917. 

Drury  v.  Defontaine  (Sunday),  1283. 
MARRIAGE, 

nature  of  marriage  contract,  671. 

judgment  of  Sir  William  Scott  in  Lindo  v.  Belisario,  671. 

contract  per  verba  de  prsesenti  may  be  good  as  marriage,  672. 

as  to  intervention  of  a  priest  in  marriage,  672,  678,  688. 

difference  between  regular  and  irregular  marriages,    and    mere 
promises  and  engagements,  673. 

spousals,  what,  674. 

charge  of  the  Bishop  of  Exeter  on  marriage,  674. 

opinions  of  the  Judges  in  Reg.  v.  Millis  and  Reg.  v.  Carroll,  as  to 
contracts  of  marriage,  675—694. 

a  contract^  of  marriage  per  verba  de  prflBseuti  was  a  contract  indis- 
soluble between  the  parties  themselves,  676. 

but  without  the  intervention  of  a  minister  in  orders,  is  not  sufficient 

to  create  a  valid  and  complete  marriage,  678. 
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review  of  the  cases  hj  the  judges  in  Reg.  v.  Millis  and  Beg.  v. 

Carroll,  679—684. 
statutes  as  to  marriage  by  priests,  686 — 687. 
bigamy  is  not  committed  by  marrying  after  precontract,  693. 
subsequent  cohabitation  cannot  carry  the  validity  of  marriage  higher, 

than  the  original  force  of  its  obligation,  693 < 
by  4  Geo.  4.  c.  76.  s.  27.  no  suit  shall  be  hod  to  compel  celebration 

of,  by  reason  of  any  contract  of  marriage,  694. 
in  cases  of  fraudulent  marriages,.the  guilty  party  will  forfeit  all  pro* 

pcrty  accruing  from  .the  marriage,  694. 
by  7  &  8  Will.  3.  c.  35.  persons  are  liable  to  be  proceeded  against  in 

the  ecclesiastical  courts,  if  they  marry  without  licence,  or  due 

publication  of  banns,  694. 
7  &  8  Will.  3.  c.  85*  did  not  abrogate  the  ancient  ecclesiastical 

jurisdiction  in  the  case  of  a  clandestine  marriage,  698. 
6  &  7  Will.  4.  c.  89.  s.  38.  persons  making  false  declarations,  &c 

guilty  of  perjury,  699. 
under  6  &  7  Will.  4.  c  85.  marriages  are  void,  if  unduly  solemnised 

with  the  knowledge  of  both  parlies,  or  for  consanguinity  witliin 

prohibited  degrees,  700. 
by  the  ecclesiastical  law,  no  marriage  is  voidable  after  the  death  of 

either  of  the  parties,  700. 
statutes  relating  to  banns  and  marriages,  700. 
illegality  of  marriage  with  a  deceased  wife's  sister,  714,  1622.     See 

Divorce  —  Levitical  Degrees  —  Marriage  hy  Banns. 
MARRIAGE,  BANNS  OF, 
banns  defined,  723. 

banns  where,  when,  and  how  published,  723. 
when  parties  not  resident  in  same  parish,  723. 
marriages  may  be  in  licensed  chapels  though  only  one  of  the  parties 

is  resident  in  the  district,  724. 
publication  of  banns  where  the  parties  reside  in  different  districts,  724. 
proof  of  the  actual  residence  of  the  parties  is  not  necessary  to  the 

validity  of  a  marriage,  whether  after  banns  or  by  licence,  724. 
ofTices  of  the  church  may  be  performed  in  the  church  of  every  con- 
solidated chapelry,  726. 
where  a  district  is  assigned  under  1  &  2  Vict.  c.  107.,  the  Church 

Building  Commissioners,  or  the  bishop,  to  decide  as  to  banns  and 

marriages,  726. 
notice  is  to  be  given  to  the  minister  to  publish  banns,  727. 
clergymen  should  ascertain  that  the  parties  have  given  a  correct  re- 
presentation of  their  place  of  residence,  727,  743. 
judgment  of  Lord  P^ldon  in  Nicholson  r.  Squire,  727. 
meaning  of  true  Christian  names  and  surnames,  728. 
proof  of  the  marriage  by  banns,  724. 
in  churches  erected  since  26  Geo.  2.  c.  33.,  724. 
banns  published  in  chapels  consecrated  before  11  Geo.  4.  &  1  WilL4» 

c.  18.  S.4.,  are  valid,  724. 
maiTiagcs  are  not  solemnised  iu  Inns  of  Court  dr  tbe  Chapel  of 

the  Savoy,  724. 
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marriage  is  to  be  where  the  banns  were  publislied,  725. 

bishop,  with  consent  of  incumbent  and  patrons,  can  order  publication 

of  banns  in  any  public  chapel,  725. 
parishes  where  no  church  or  chapel,  and  extra-parochial  places,  are 

deemed  to  belong  to  any  adjoining  parish,  725. 
place  for  marriages  when  churches  or  chapels  are  under  repair, 

725. 
churches  and  chapels  under  Church  Building  Acts  are  subject  to 

statutes  as  to  banns,  726,  727. 
error  without  fraud  will  not  avoid  the  marriage,  729. 
republication  of  banns  after  three  months,  729. 
a  register  of  banns  is  to  be  kept,  729. 
under  3  Geo.  4.  c.  75.  s.  19.  false  statement  of  banns  was  immaterial, 

730. 
illegality  of  marriage  where  parties  have  knowingly  and  wilfully 

intermarried  after  such  undue  publication,  734,  740. 
judgment  of  Sir  Herbert  Jenner  in  Tongue  v.  Allen,  731—735. 

in  Wright  v.  Elwood,  735. 
nullity  of  marriage  pronounced  for,  from  the  undue  publication  of 

banns,  both  parties  being  cognisant  of  the  fraud,  737. 
judgment  of  Sir  H.  J.  Fust  in  Orme  v.  IloUoway,  737—740. 
every  omission  of  a  Christian  name  will  not  be  a  ground  of  nullity, 

unless  it  be  for  the  purpose  of  concealing  the  identity  of  the 

party,  739. 
what  is  an  undue  publication  of  banns  within  the  statute,  740. 
the  correction  of  the  clergy  for  the  improper  performance  of  the 

marriage  ceremony,  is  the  province  of  the  ordinary,  740. 
judgment  of  Sir  Herbert  Jenner  in  Wynn  r.  Davies,  740 — 742. 
canon  law  prohibited  clandestine  marriages,  740. 
punishment  of  the  minister  for  the  solemnisation  of  matrimony  with- 

out  publication  of  banns,  740. 
the  ancient  jurisdiction  of  the  Ecclesiastical  Court  has  not  been 

destroyed  by  4  Geo.  4.  c.  76.,  741. 
clergymen  solemnising  marriages  without  making  due  inquiries  as 

to  the  residence  of  the  parties,  arc  punishable,  727,  742. 
judgment  of  the  Bishop  of  Exeter  in  Voyscy  r.  Martin  (Clerk),  743. 
MAKRIAGE  BY  LICENCE, 
legality  of  licences,  746. 
by  whom  licences  may  be  granted,  746. 
canon  101.  on  this  subject,  746. 
licence  granted  to  a  man  in  the  name  by  which  ho  is  usually  known 

is  valid,  746. 
error  without  fraud  will  not  avoid  licence,  729* 
where  licences  may  be  granted  after  the  residence  of  the  parties  for 

fifteen  days,  746. 
marriage  to  be  void  where  persons  wilfully  marry  in  any  other  place 

than  a  church,  &c.,  or  without  banns  or  licence,  746. 

marriage  under  a  licence  from  a  person  not  having  authority  to 

grant  the  same  is  not  void,  746. 
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oath  is  to  be  taken  before  the  surrogate«  before  Ueence  is  granted, 

747. 
if  marriages  by  licence  be  not  solemnised  within  three  months^  new 

licence  must  be  obtained,  747. 
licence  extends  to  any  place  within  the  limits  of  the  parish  licensed 

for  the  performance  of  divine  service^  while  the  church  is  under 

repair,  &c.,  747. 
right  of  Archbishop  of  Canterbury  to  grant  special  lioences  is  pre* 

served,  747. 
clergyman  refusing  to  marry  parties,  748. 
where  a  caveat  is  entered,  no  licence  is  to  issue  till  matter  examined 

l>y  judge,  749. 
marriage  by  licepce  under  10  &  11  Vict  c.  98.,  753.  n. 
notice  to  superintendent  registrar  and  issue  of  certificate  by  him 

will  stand  instead  of  banns,  749. 
proof  of  residence  is  not  essential  to  the  validity  of  the  marriage,  724. 
MARRIAGE,  SOLEMNISATION  OF,  BY  STATUTE, 

persons  unduly  solemnising  marriage,  are  guilty  of  felony,  750. 
superintendent  registrars  unduly  issuing  certificates  are  guilty  of 

felony,  750. 
what  is  not  an  uttering  within  11  Geo.  4.  &  1  WilL  4.  c  66.  s.  20., 

750. 
register  of  particulars  by  the  clergyman,  750 
two  witnesses  and  the  minister  must  attest  the  marriage,  750.   ; 
form  of  marriage  under  Registry  Act,  751. 
who  is  to  be  superintendent  registrar  of  marriages,  751. 
to  whom  notice  of  marriage  to  be  given  under  the  R^stry  Act,  751. 
notices  of  marriages  are  to  be  read  at  meetings  of  guardians,  751. 
notices  of  marriages  to  be  suspended  in  the  superintendent  regis- 
trar's office,  where  there  are  no  meetings  of  guardians,  752.  ; 
certificate  of  notice  is  to  be  given  upon  demand,  after  seven  days  or 

twenty-one  days,  752. 
superintendent  registrar  may  grant  a  certificate,  when  the  marriage 

is  to  take  place  out  of  his  district,  752. 
judgment  of  Mr.  Justice  Patteson  in  Exparte  Brady,  752. 
forms  of  certificate  to  be  furnished,  753. 
certificate  may  be  forbidden,  753. 
consent  is  requisite  under  this  act,  753. 
where  there  is  no  authorised  person  to  give  consent,  753. 
superintendent  registrar  may  grant  licences  for  marriage,  753. 
oath  of  parties  before  licence,  753. 
certificate  to  be  given  before  licence,  753. 
caveat  may  be  lodged  with  superintendent  registrar  against  grant  of 

licence  or  certificate,  754. 
'    persons  vexatiously  entering  caveat  are  liable  to  an  action,  754. 
places  of  worship   may  be  registered  for  solemnising  marriages 

therein  ;  and,  on  removal  of  the  same  congregation,  the  new  place 

of  worship  may  be  immediately  registered  instead  of  the  one 

disused,  754. 


INDEX^  1575 

MARRIAGE,  SOLEMNISATION  BY  STATUTE  — continued. 

may  be  solemnised  in  such  registered  places,  in  the  presence  of  one 

registrar  and  two  witnesses,  754. 

or  before  the  superintendent  registrar  at  his  office,  754. 
in  what  case  a  marriage  maj  be  solemnised  out  of  the  district  in 

which  the  parties  dwell,  755. 
not  to  be  solemnised  until  after  twentj-one  days  after  entry  of 

notice,  unless  by  licence,  755. 
superintendent  registrar's  certificate  or  licence  to  be  delivered  to  the 

person  by  or  before  whom  the  marriage  is  solemnised,  755. 
notice,  certificate,  and  licence,  to  be  void  after  three  months,  755. 
superintendent  registrar  may  appoint  registrars  of  marriages,  755. 
register  and  certificate  of  marriage  under  6  &  7  Will.  4.  cc.  85  &  86., 

756. 
certificate  of  marriage  by  clergyman,  756. 

by  registrars,  756. 
forms  under  6  &  7  WilL  4.  c.  85.,  756. 
fees  payable  on  marriage,  758. 

judgment  of  Sir  George  Lee  in  Patten  r.  Castleman,  759. 
fees  to  the  registrar,  761. 
liability  of  clergymen  and  others  for  improperly  solemnising  mar- 

riages,  727,  742,  762,  763. 
hours  for  solemnisation,  762. 
I)enalty  for  manying  without  banns  or  licence,  764. 
MARRLA.GES,  FOREIGN, 

by  4  Greo.  4.  c^91.  marriages  solemnised  abroad  by  ministers  of  the 

Church  of  England,  &c.,  are  as  valid  as  if  solemnised  in  his  Miges* 

ty's  dominions,  771. 
solemnised  abroad  are  governed  by  the  lex  loci,  771. 
exceptions  to  this  rule,  774. 
a  marriage  between  an  Englishman  and  a  domiciled  Mrench  lady  at 

the  house  of  the  British  ambassador  at  Paris,  held  valid,  771. 
judgment  of  Dr.  Lushington  in  Lloyd  v.  Petitjean,  771 — 773. 
in  Ireland  and  Scotland,  without  licence,  may  be  valid,  773. 
in  Scotland  without  consent,  773. 
solemnised  within  the  British  lines  ore  valid,  774. 

» 

not  in  accordance  with  the  lex  loci  will  be  invalid,  774. 

plea  of  legal  marriage,  774. 

judgment  of  Sir  Herbert  Jenner  Fust  in  Ward  r.  Day,  774. 

statutes  as  to  the  marriages  in  the  Canadas  and  other  colonies,  775, 
776.     Sec  Divorce  — Jews^^LevUical  Degrees — Royal  Family. 
MARRIED  WOMAN, 

Biay  give  proxies  in  certain  cases,  1025. 

mode  of  consent  for  sales  under  endowments.  517. 
MARY-LE-BONE,  SAINT, 

construction  of  local  acts  relative  to,  219. 

rights  of  vestry  to  pews,  913. 
MASON, 

his  Vindicin  Ecdesias  Anglicano?,  cited  as  to  making  bishops,  1436.  it. 
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MINISTER, 

has  a  right  to  preside  at  the  vestry  meetings,  1327«    See  IncumbenL 
MINOR  CANONS, 
origin  of,  419* 
definition,  422.  n, 
MINORS,  MARRIAGE  OF, 

where  there  is  not  the  consent  of  both  parties,  there  is  no  morriftge, 

701. 
bj  canon  100.  none  are  to  marry  under  twenty-one  years,  withoat 

consent  of  parents  or  guardians,  712. 
consent  of  parents,  by  the  civil  law,  702. 
consent  of  guardians,  703, 
marriage  of  an  illegitimate  minor,  with  the  consent  of  her  mother, 

but  without  the  consent  of  an  appointed  guanlian,  held  void,  704, 
parental  authority  continues  up  to  the  time  of  marriage,  704^ 
how  consent  may  be  retracted,  704* 
non-consent  must  be  proved,  704, 
period  of  full  age  is  twenty-one,  704. 
retrospective  operation  of  3  Geo.  4.  c  75.  to  render  marriages  valid, 

705. 
judgment  of  Dr.  Lushington  in  Duins  r.  Donovan,  705. 
who  are  to  give  consent  if  parties  are  under  age,  707. 
judgment  of  Lord  Tcnterden  (C.  J.)  in  Rex  r,  Birmingham  (Inha- 
bitants of)  as  to  consent,  707* 
vnder  4  Geo.  4. 76.  a.  17.  if  the  father  of  minor  be  non  compoB  men* 

tis,  or  if  guardians  or  mother  of  minor  be  non  compos  mentis,  or 

beyond  sea,  &c.  parties  may  apply  to  the  lord  chancellor,  708* 
when  marriage  falsely  or  fraudulently  procured  between  parties 

under  age,  the  guilty  party  forfeits  all  property  accruing  from  the 

marriage,  909. 
information  must  be  filed  within  one  year,  709. 
previous  agreements  or  settlements  to  be  void,  709. 
no  clergyman  is  to  be  punished  for  the  marrying  of  minors  without 
^       notice,  710, 
MISNOMER, 

effect  of,  1013. 
MODUS  DECIMANDI,  1299,  1300,  1305. 
MONASTERIES, 

effect  of  dissolution,  37« 
MONTAGUE,  BISHOP. 

case  of,  1439. 
MONUMENTS  AND  TOMBSTONES, 
the  parson  cannot  deface,  &c.,  211. 
monuments  set  up  in  other  places  than  the  aisle,  are  supposed  to  bo 

with  the  incumbent's  consent,  21 1. 
fee  to  the  incumbent  for  erecting,  211. 
ought  to  be  erected  by  faculty  from  the  ordinary,  211. 
the  ordinary  is  to  judge  of  the  convenience  of  allowing,  21 K 
quxre  as  to  fint  stones,  211. 
ordinary  has  the  care  of  the  fabric  of  the  church,  212. 
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rcctor*8  consent  is  required  for  monuments  in  the  chancel^  212. 
may  be  taken  down  if  illcgallj  erected,  211, 
appeal  lies  to  the  metropolitan  upon  refusal  of  ordinary,  212. 
refusal  of  faculty,  ground  for  appeal,  not  for  prohibition,  212.  ^ 
A  custom  of  churchwardens  to  set  up  monuments  in  a  church  illegal, 

212. 
churchwardens  may  be  sued  if  they  remove  a  monument  or  a  body 

without  a  faculty,  213. 
the  right  to  a  tombstone  rc^ts  in  the  person  who  erects  it,  213. 
uncanonical  inscriptions  may  be  removed,  213f 
repairing  monuments,  214. 
defacing  is  punishable,  214. 
tlie  images  on  tombs  are  to  be  preserved,  289. 
a  faculty  may  be  granted  for  altering  tombstones,  365. 
regulations  as  to  monumental  inscriptions,  under  10  &  11  Vict. 

c  65.,  1319,  1321. 
provisions  under  the  Church  Building  Statutes,  302.     Sco  Cemeteries 

—  Church — Prayers  for  the  Dead. 
MORAVIANS, 

affirmation  by,  461. 
MORTGAGES, 

under  17  Geo.  3.  c.  53.  glebe,  &c.  may  bo  mortgaged  for  thirty-fivo 

years  to  build  residence,  800. 
incumbents  of  augmented  benefices  cannot  mortgage  without  the 

consent  of  the  ecclesiastical  commissioners,  801. 
every  mortgagee  to  execute  a  counterpart  of  the  mortgage,  which  is 

to  bo  kept  by  the  incumbent,  &c.,  801. 
on  failure  of  payment  of  principal  and  interest  for  forty  days  after 

date,  mortgagee  may  distrain,  801. 
appropriation  of  money  borrowed,  801. 
ordinary  should  inquire  of  the  condition  of  the  buildings  when  the 

incumbent  entered  on  the  living,  before  consent  to  mortgage,  802. 
on  avoidance  of  benefice  not  having  fit  house  of  residence,  bishop  is 

to  raise  money  to  build  one  by  mortgage  of  glebe,  &c.,  for  thirty* 

five  years,  802. 
directions  for  payment  of  the  principal  and  interest  of  the  mort- 
gages, 803. 
treasurer  of  Queen  Anne's  Bounty,  when  not  competent  to  sue, 

803.  n. 
incumbents  who  do  not  reside  twenty  weeks,  to  pay  5/.  or  10/.  per 

cent  of  the  principal,  &c.  according  to  the  term  of  residence,  803. 
buildings  when  completed  are  to  be  insured  against  fire,  803. 
non-residents  by  licence  are  liable  to  pay  mortgages,  804. 
governors  of  Queen  Anne's  Bounty  empowered  to  enter  into  agree- 
ments with  respect  to  mortgage.^  as  are  also  the  Universities  of 

Oxford  and  Cambridge,  804. 
governors  of  Queen  Anne's  Bounty  empowered  to  reduce  the  rate  of 

interest  of  mortgages,  804. 
the  yearly  instalments  of  principal  reduced,  80  !• 
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power  of  ordinary  to  obtain  estimate  and  repair,  where  incambent 

does  not  make  application,  804; 
all  money  received  for  dilapidations,  kc^  to  be  applied  under  sock 

estimate,  or  in  making  additional  improvements,  &(%,  80o. 
the  ordinary,  &c.  may  purchase  any  convenient  house  within  one  mile 

of  the  church,  and  a  certain  portion  of  land,  805. 
purchase  money  for  such  land  to  be  raised  by  sale,  &c.  of  part  of  the 

glebe  or  tithes,  806. 
•  governors  of  Queen  Anne's  Bounty,  and  collies  in  Oxford  and 

Cambridge,  and  other  corporate  bodies,  patrons  of  livings,  ouy 

lend  any  sums  without  interest,  806. 
who  is  to  act  for  any  patron  who  shall  be  a  minor,  lunatic,  &c^  806. 
deeds  not  liable  to  stamp  duty,  806. 
when  the  ordinary  shall  be  a  body  corporate,  &c.,  806. 
when  consent  of  the  rector,  &c.  necessary,  806. 
disputes  touching  the  residence  to  be  determined  by  the  ordinarr, 

807. 
patron,  &c.  to  make  allowance  to  persons  for  appljring  the  monej, 

&c.,  807. 
mode  of  consent  by  the  Crown,  807. 
archbishops,  &c.,  who  are  lords  of  manors  containing  waste  lands,  can 

grant  a  part  thereof  in  perpetuity,  807.     See  Purchctses, 
MORTGAGOR  AND  MORTGAGEE, 

respective  rights  as  to  advowson,  947,,  948. 
MORTMAIN, 

lands  in  mortmain  may  be  annexed  to  a  benefice,  138. 

Statutes  of  Mortmain  do  not  apply  to  ecclesiastical  benefict's,  or  to 

the  governors  of  Queen  Anne's  Bounty,  139. 
or  to  conveyances  for  school  sites,  1238. 
grants  of  land  or  endowments,  when  liable  to  Mortmain  Acts,  473, 

518,519. 
MORTUARY, 

defined,  808. 

was  sometimes  brought  to  the  church  along  with  the  corpse  wlicn  it 

came  to  be  buried,  808. 
bequests  of   heriots   and  mortuaries   formerly  essential    in   every 

testament  of  chattels,  809. 
the  variety  of  customs  caused  the  enactment  of  21  Hen.  8.  c.  6.,  S09. 
prohibition  will  not  be  granted  to  stay  a  suit  in  the  -Spiritual  Cou:t 

for,  unless  the  custom  be  denied,  809. 
where  a  court  of  equity  will  not  give  relief,  810. 
when  the  Ecclesiastical  Court  can  enforce  fees  to  clergyman  for 

spiritual  duties,  810. 
where  the  remedy  by  mandamus  should  be  resorted  to  in  the  first 

instance,  810. 
it  has  been  questioned  whether  mortuaries  can  be  sued  for  at  law, 

811. 

when  mortuaries  are  of  less  value  than  that  which  is  demanded,  pro- 
hibition lies,  811. 
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may  now  be  commuted,  811. 

compensation  for  loss  of,  810.  n. 
MUNICIPAL  CORPORATIONS, 

right  of  presentation  and  alienation,  938,  942. 
NET  PROFITS, 

meaning  of,  557.  n. 
NEW  BRUNSWICK, 

law  of  marriage  in,  775.  , 

NEWFOUNDLAND, 

law  of  marriage  in,  775. 

NICHOLAS,  POPF^ 

taxation  of,  555.  n. 

NICHOLL,  SIR  JOHN,  judgments  of,  in 

Schultes  r.  Hodgson  (appeal),  21. 

Herbert  r.  Herbert  (inhibition),  ^1. 

Blyth  V.  Bljrth  (appeal^  34. 

Grignon  r.  Grignon  (Court  of  Arches),  53. 

Kemp  V.  Wickes  (lay  baptism),  105 — 112. 

Ncwbery  r.  Goodwin  (church  service),  174. 

Lee  V,  Mathews  (brawling),  179. 

Rich  r.  Bushnell  (burial  in  vaults),  207. 

Bliss  V.  Woods  (chapels),  253. 

Gates  V.  Chambers  (licensing  curates),  398. 

Faremouth  r. Watson,  and  Chichester  v.  Donegal  (right  to  intervene)^ 
583,  584. 

Fuller  r.  Lane  (right  to  pews),  902. 

Walter  r.  Gunner  (right  to  pews),  907. 

Jarrat  r.  Steele  (right  to  pews),  917. 

Newbery  r.  Gt>odwin  (public  worship),  1083. 
NOMINATION, 

right  to  nominate  perpetual  curate,  382,  385. 

form  of,  389. 

of  ministers  to  chapels,  and  under  Church  Building  Acts,  261. 

under  1  &  2  Will  4.  c.  38.,  263.     See  Curates  ^Dissenters -^yon- 
conformists  —  PreseniaHon. 
NORWICH, 

limits  of  diocese,  497. 

suspension  of  canonries  of,  411. 
NORWICH,  BISHOP  OF, 

charge  on  performance  of  burial  service,  189. 

on  the  ornaments  of  churches,  286. 
NOTICE.     See  Lapse  —  Vesiry. 
NOTICE  TO  QUIT, 

requisites  of  notice  to  or  by  stipendary  curates,  225.  n. 
NOVA  SCOTLA, 

law  of  marriage  in,  775. 
OAKLEY,  Rev.  Mb., 

proceedings  against,  65. 
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OATHS, 

generally,  811. 

if  the  witness  be  of  a  religion,  it  will  be  safficient,  812. 

the  outward  act  is  not  essential  to  an  oath^  812. 

of  allegiance  and  sopremacj,  812* 

of  abjuration,  813. 

peculiar  to  the  canon  and  civil  law,  813. 

lawfulness  of,  813. 

oath  ex  officio,  813. 

unlawful  to  tender  or  administer  the  oath  ex  officio,  813. 

oath  of  calumny,  814. 

voluntary  or  decisive  oath,  815. 

oath  of  truth,  815. 

oath  of  malice,  815. 

suppletory  oath,  815. 

oath  in  animam  domini,  816* 

oath  of  damages,  817. 

oath  of  costs,  817. 

oath  of  purgation,  817. 

other  oaths  in  the  ecclesiastical  courts,  817. 

Quakers  and  Moravians  may  affirm,  24,  461. 

statutes  imposing  or  relaxing  the  im|>osition  of  oaths,  817.     See 
Induction  —  Mandamus — Presentation  —  Quakers — Jfeadimg-m 
—  Simony. 
OBLATIONS, 

offerings  and  obventions  defined,  818« 

Lyndwood's  description  of,  818. 

term  oblation  in  the  canon  law,  818. 

four  offering  days,  819. 

occasional  oblations  upon  particular  services,  819. 

rubrical  directions  concerning  the  offerings  at  Easter,  819. 

Easter  offerings  are  due  of  common  right,  819. 

recovery  of  oblations  and  obventions,  820. 

4  &  5  Vict.  c.  36.  extends  o  &  6  Will.  4.  c.  74.  for  the  recovery  of 
tithes  and  ecclesiastical  dues  to  all  ecclesiastical  courts,  830. 

compensation  for  loss  of  oblations  and  a  division  of  paiishes,  8o8. 
See  Mortuary —  Offertory, 
OBVENTIONS.    See  Oblations,  818. 
OFFERTORY, 

collection  of  alms  at,  287,  627.  w. 

distribution  of  alms  collected  at  district  or  consolidated  chapolrie5,341. 
OFFICERS  OF  ARMY  AND  NAVY, 

arc  exempt  from  being  churchwardens,  333, 
OFFICIAL  PRINCIPAL, 

office  of,  239-24L 
'^Elti  PRAYER, 

defined,  249. 

noN, 

of  archbishops,  7,  43. 

may  be  devised,  and  is  assets,  719. 
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OUATORIES 

rule  of  the  canon  law  concerning,  G28.  if. 

ORDINARY, 

defined,  lo8. 

jurisdiction  local  and  not  local,  160 

jurisdiction  of,  as  to  monuments,  21i 

as  to  seats  in  chancel,  280. 

as  to  pews,  906—913. 

as  to  church  ornaments,  284. 
rights  of,  upon  lapse,  591. 

register  of  mortgages  to  be  kcjpt  bj,  801.     See  ArcUacacons  • 
BUhops — Prohibition  —  Visitations. 
ORDINATION, 

generally,  821. 
necessity  of,  821. 

article  as  to  ministering  in  the  congregation,  821. 
origin  of  the  words  priest  and  deacon,  821. 
by  2oth  article,  orders  are  not  a  sacrament,  821. 
the  three  orders  of  ministers  in  tlie  church,  821. 
orders  in  the  Church  of  Rome,  621.  n. 
effect  of,  once  conferred,  822,  1007. 
duties  of  a  deacon,  822. 

incapacities  of  deacons  to  perform  certain  religious  rites,  823. 
a  deacon  cannot  take  any  bencGcc  or  ecclesiastical  promotion,  824. 
general  office  of  priests,  824. 

qualifications  and  examinations  of  persons  to  be  ordained,  82o. 
deacons  are  not  to  be  admitted  before  twenty-three,  and  priests  be- 
fore twenty-four  years  of  age,  825,  826. 
the  titles  of  such  as  are  to  be  made  ministers,  826. 
requirements  by  Bishop  of  Exeter  before  ordination,  8!i9. 
requirements  by  Bishop  of  Norwich,  830.  «. 
causes  of  disqualification  by  canon  law,  829 — 831. 
qualifications  re<iuisite  for  deacons,  831. 
the  examination  of  such  as  are  to  be  made  ministers,  832. 
letters  dimissory,  when  necessar}',  833. 
letters  dimissory  cannot  be  granted  by  archbishop  as  metropolitan,  834. 

nor  by  the  archdeacon  or  official,  836. 

guardian  of  spiritualities  may  grant,  during  vacancy,  835. 

vicar-general  can  grant,  835. 

so  a  spiritual  coi'poration  exercising  peculiar  jurisdiction,  836. 

persons  to  whom  they  may  be  granted,  836. 

the  fitness  of  the  person  ought  to  appear  before  they  are  granted, 

837. 

time  and  place  of  ordination,  838. 

by  canon  31.  four  solemn  times  appointed  for  the  making  of  minis 

ters,  838. 
form  and  manner  of  ordaining  priests  and  deacons,  839. 

form  established  in  the  2  Edw.  6.,  839. 

all  other  forms  abolished,  839. 

form  annexed  to  the  Book  of  Common  Prayer,  839. 
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consecration  of  bishops  and  ministers,  839^ 

impugners  of  the  form  of  consecration  censured,  839. 

before  whom  ordination  must  be  performed,  840. 

duties  of  the  bishop  at  the  ordination  of  deacons,  840. 

oath  of  allegiance  need  not  be  taken  by  foreigners  ordained  under 
24  Geo.  3.  c.  35.,  840.  it. 

period  during  which  a  person  must  continue  in  the  office  of  deacon, 
841. 

no  person  can  be  made  deacon  and  minister  in  one  day,  841. 

duties  of  the  bishop  at  the  ordination  of  priests,  841. 

oaths  and  subscriptions  previous  to,  842. 

fees  for,  843. 

no  fees  above  ten  shillings  to  be  taken  for  orders  bj  bishops,  or  by 
their  officers,  843. 

simoniacal  promotion  to  orders,  844.     See  Simony, 

exhibiting  letters  of  orders,  844. 

forms  of  a  title  for  orders,  844 — 847. 

ordination  of  Irishmen  in  England,  830.  il,  932.  n.,  1622. 
ORGAN, 

cannot  be  legally  erected  without  a  faculty,  290. 

sometimes  is  legally  necessary,  290. 

faculty  for,  may  be  refused,  because  the  church  is  too  small  for  the 
inhabitants,  290. 

the  minister  has  the  right  of  directing  when  it  shall  and  shall  not  play, 
290. 

the  salary  of  the  organist  may  be  paid  as  a  church-rate,  291. 

mandamus  to  elect  organist  refused,  646. 
ORNAMENTS  OF  THE  CHURCH.     See  Church,  Ornaments  of, 
ORPINGTON, 

curate  of,  is  not  incumbent  within  13  Eliz.  c.  10.,  452. 
OUTLAWS, 

right  of  presentation  belonging  to,  vests  in  the  Crown,  71,  949. 
OVERSEERS, 

duties  of,  and  liabilities  as  to  burials,  201,  202. 
OXFORD, 

limits  of  diocese,  497. 
PALEY,  Dr., 

on  subscription  to  the  articles,  58.  n, 
PARISH, 

institution  of  parishes,  848 — 850. 

defined,  848. 

origin  of  parochial  divisions,  849. 

the  bounds  of,  depend  upon  the  statute  law,  and  upon  ancient  and 
immemorial  customs,  850. 

distinct  and  separate  districts,  850. 

parishioner  includes  occupiers  of  lands  who  pay  rates  and  duties,  850. 

inliabitant  takes  in  housekeepers,  though  not  rated,  and  also  those 
who  have  gained  a  settlement,  850. 

chicfest  inhabitants  confined  to  rate -payers,  851. 
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custom  in  parishioners  not  supported  by  a  custom  in  parisliioners 
paying  church-rates  only,  851. 

parishioners  defined  to    be  rate-payers  only,  when  supported  by 
usage,  851. 

inhabitants  defined  by  Mr.  Justice  LitUedale  in  Rex  v,  Mashiter, 
851. 

inhabitant  defined  by  Lord  Coke,  851. 

resiant  means  a  person  on  whom  a  personal  charge  is  to  be  im- 
posed, 851. 

casual  sojourners  defined,  851. 

parishioners  when  competent  or  incompetent  as  witnesses,  851. 

the  division  of  parishes  into  separate  and  distinct  parishes,  852^  861. 

upon   representation  of  the  commissioners,  may  be  divided  into 
separate  parishes  for  all  ecclesiastical  purposes,  853. 

glebe  &c.,  may  be  apportioned  without  regard  to  local  situation,  853. 

new  churches,  after  consecration,  to  be  distinct  benefices  and  churches 
for  all  ecclesiastical  purposes,  853. 

new  churches  to  be  rectories,  vicarages,  donatives,  or  perpetual 
curacies,  853. 

such  donatives  may  lapse,  854. 

a  chapel  of  ease  may  be  separated  when  endowed  from  the  parish 
church,  and  made  a  distinct  parish,  854. 

any  parish  may  be  divided  into  distinct  or  district  parishes  or 
chapelries,  at  separate  times,  855. 

separate  parishes  may  be  formed  during  a  vacancy,  855. 

this  may  be  done  under  1  &  2  Vict  c  106.,  subject  to  the  consent 
of  the  patron,  notwithstanding  vacancy  of  benefice,  856. 

who  are  to  be  considered  patrons,  856. 

when  a  separate  parish  is  formed,  what  consents  are  required  to 
make  it  at  once  a  perpetual  curacy,  856. 

power  of  adjusting  disputes  and  difficulties,  in  consequence  of  alter- 
ation of  contents  of  parishes,  866. 

alteration  of  boundaries,  868.  See  Boundaries  '—District  Parishes — 
PerambuUuions. 
PARISH  CLERK, 

origin,  appointment,  qualifications,  and  responsibilities,  870. 

the  nomination  must  be  in  conformity  with  the  canon,  if  a  custom 
cannot  be  proved,  870. 

appointment  under  Church  Building  Acts,  871. 

mode  of  appointment,  871* 

demand  of  a  poll,  871. 

mandamus  will  lie  to  archdeacon  refusing  to  swear  in,  87L 

licence  from  the  ordinary  is  unnecessary,  872. 

office  of,  conferred  a  settlement,  and  gave  a  right  to  vote  at  parlia- 
mentary elections,  872. 

7  &  8  Vict  c.  59.  gives  power  to  appoint  persons  in  holy  orders 
clerks,  and  to  assist  as  assistant  curates,  872. 

juch  parish  clerk  will  have  the  same  i^t^Tcst  in  the  office  as  stipen- 
diarv  curates,  872- 
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to  be  licensed  by  the  bishop,  and  when  appointed  otlierwise  than 

by  the  bishop,  to  be  subject  to  the  approval  of  the  incumbenty 

873. 
such  appointments  will  not  exempt  incumbents  from  the  duty  of 

providing  curates,  873. 
power  to  suspend  or  remove  parish  clerks  not  in  holy  orders,  who 

may  be  guilty  of  neglect  or  misbehaviour,  873. 
cases  on  removal  of  clerks,  874.  n. 
false  entries  respecting  marriages  is  felony,  874. 
embezzling  the  alms  from  the  communicants  is  punishable,  874. 
7  &  8  Vict.  c.  69.  gives  power  to  remove  persons  ceasing  to  be  em« 

ployed  from  premises  held  by  him  in  right  of  his  employment, 

874. 
appointment  of  deputy  parish  clerk,  875. 
need  not  be  a  parishioner,  875. 
salary  depends  on  custom,  and  must  be  sued  for  in  the  temp<Nral 

courts,  876. 
when  Church  Building  Commissioners  can  settle  the  amount  of  the 

fees,  877. 
apportioning  clerk's  fees  between  two  parishes,  877. 
mode  of  recovering  salary  under  59  Geo.  3.  c.  134.  s.  10.,  877. 
clerks  and  sextons  of  divisions  of  parish  may  recover  their  fees,  frc. 

upon  division  of  parish,  877. ;  but  see  859.  n. 
PARKE,  ^Ir,  Baron,  judgments  of,  in 

Gouldsworth  t?.  Knights  (parish  property),  352,  354. 
Bird  V.  Relpli  (dilapidations),  447. 

Dakins  (Clerk)  v.  Seaman  (Clerk)  (recovery  of  stipend),  1246. 
Harding  v,  Ilall  (sequestrator),  1254. 
PARSON, 

defined,  877.     See  Advowson — Appropriation — C/aerch, Discipline 

Act — Curates — Endowments — Incumbent —  Mandamus — Ordi- 

nation  —  Presentation — Privileges  and  Restraints  of  the  Clergy 

—  Rector  and  Rectories —  Vicars  and  Vicarages^ 
PARTNER. 

liability  of  non-resident  partner  to  act  as  churchwarden,  33K 
what  constitutes,  1011. 
PATRON, 

of  churches,  origin  of,  2,  3. 
right  of  presentation,  949. 
exemption  from  church  rates,  1 165.     See  Advowson —  Curates-^ 

Patronage  —  Presentation  —  Quare  Impedit, 
PATRONAGE, 

origin  of,  385. 

of  district  churches,  317. 

where  the  chapel  is  built  by  rates,  317* 

of  separated  parishes,  317. 

bodies  politic  and  any  lay  and  spiritual  person  empowered  to  give 

up,  318. 
in  certain  cases  to  belong  to  diocesan,  318 
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in  cases  not  provided  for  by  1  &  2  Will  4.  c.  38.  8.  2.  the  com* 

missioners  mny,  witli  consent  of  the  bishop,  declare  the  right  of 

nominating  to  be  in  the  person  building  and  endowing  to  their 

satisfaction,  319. 
persons  purchasing  a  building  to  have  the  nomination,  319. 
a  certificate  of  the  facts  required,  319. 
application  to  be  made  to  commissioners  previous  to  declaring  the 

right  of  nomination,  319. 
copies  to  be  sent  to  patron  and  incumbent,  320. 
proceedings  if  the  patronage  is  in  the  Crown,  320. 
after  consecration  the  right  of  nomination  to  be  vested  in  the 

persons  building  and  endowing,  320. 
nominations  to  be  sealed  and  registered,  320. 
validity  of  deeds,  320. 

agreement  as  t^  patronage  with  the  bishop,  320. 
consent  of  parties  acting  as  patrons,  321. 
agreement  as  to  nomination  entered  into  before  building,  &c.  of  any 

new  church,  to  be  binding,  321. 
validity  of  instrument  of  nomination  duly  registered  not  to  be 

questioned  after  three  years,  321. 
subscribers  may  nominate,  subsequent  to  applicatioUi  322. 
in  case  of  neglect  to  nominate,  322. 

no  subscriber  of  less  than  50/.  entitled  to  join  in  nomination,  322. 
mode  of  ascertaining  population  for  the  purposes  of  patronage,  322. 
form  of  notices,  323. 

execution  of  deeds,  and  the  mode  of  consent,  323. 
under  the  Endowment  Acts,  519. 
PATTESON,  Mr.  Justice,  judgments  of,  in 

West  r.  Turner  (construction  of  57  Geo.  3.  c99.),  392. 
Bird  V,  Relph  (dilapidations),  447. 
Ezparte  Le  Cren  (organist),  646. 
Rex  «.  Stoke  Damerel  (election  of  sexton),  647. 
Davis  V.  Black  (Clerk)  (liability  of  clergyman  to  action),  748. 
Exparte  Brady  (registrar  of  marriages),  752. 
Reg.  V.  Canterbury,  Abp.  of  (confirmation  of  bishops),  1424 — 1444. 
PECULIARS, 

nature  a^d  jurisdiction  of,  28,  55.  n. 

royal  peculiars,  879. 

of  archbishop,  879. 

of  bishops  in  another  diocese,  879. 

of  bishops  in  their  own  diocese,  exclusive  of  archidiaconal  juris* 

diction,  879,  880. 
appeals  from,  28. 
newchapeb  within  exempt  or  peculiar  jurisdictions  are  to  be  subject 

to  the  bishop  within  whose  diocese  the  altar  is  locally  situate,  880. 
powers  of  archbishops  and  bishops  as  to  exempt  or  peculiar  benefioes 

under  1  h  2  Vict  c.  106.  s.  108.,  880. 
when  jurisdiction  is  given  to  archbishops  and  bisbopa,  concurrent 

juriidictions  cease,  881. 

5  I 
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PECULIARS — roiilMMA^. 

of  deuUj  prebendaries,  and  others,  881. 

when  btahops  cannot  be  required  to  perfixm  episcopal  offiees,  881. 

dioceses  in  wbich  pecoliar  and  exempt  jorisdictioiis  have  been 
abc^hed  under  6  &  7  WilL-L  c  77.  s.  10.,  881. 
PEER, 

priyikge  at,  from  excommunication,  1464. 
PENANCE, 

private,  public,  and  solemn  penance,  882. 

punishment  usually  enjcnned,  883. 

marriage  with  the  daughter  of  a  fonner  wife  bj  a  fonner  husband 
annulled,  and  penance  enjoined,  883. 

mode  of,  for  defamati<Hi,  884. 

retractation  <^  the  de&matorj  words  must  be  fairly  made,  884. 

schedule  of,  must  be  given  to  the  partj>  884. ;  887. 

remission  o^  883,  886. 

pecuniary  penance  forbidden,  886. 

commutation  o^  885. 

must  be  enjoined  before  there  can  be  a  commutation,  885. 

complaints  against  the  official  of  Oxford  for  abuses  in  the  commuta- 
tion of,  886. 

disposition  of  commutation  money,  886. 

at  minister's  house,  887. 
PENSIONS, 

defined,  887. 

how  they  became  due,  887. 

before  whom  a  bishop  may  sue  for,  888. 

incumbent  is  liable  to  pay,  becau:^  the  church  itself  is  charged,  888. 

prohibition  to  stay  a  suit  in  the  spiritual  court  for,  will  not  lie,  888. 
PENTECOSTALS, 

defined,  889. ;  and  see  255.  n, 

due  by  custom  in  some  dioceses,  8SK). 

recoverable  in  the  spiritual  courts,  890. 
PER  AMB  UL  ATIONS, 

by  whom  to  be  made,  891. 

private  property  may  be  entered  and  obstructions  removed,  891. 

judgment  of  Lord  Denman  in  Taylor  r.  Davey,  892. 

no  refreshments  can  be  demanded  from  the  parishioners,  893.      See 
Boundaries. 
PERPETUAL  CURACY, 

when  it  passes  by  grant  in  rectory,  84. 
PERPETUAL  CURATES, 

origin  and  appointment  of,  379 — 386. 

liability  of,  for  dilapidations,  438.  ?i.     See  Curates. 
PETERBOROUGH, 

suspension  of  canonries  of,  411. 

limits  of  diocese,  497. 

did  not  exist  in  ancient  ecclesiastical  edifices,  902. 

in  a  parish  church,  are  the  common  property  of  the  parish,  902. 
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upon  a  person  quitting  the  parish,  his  right  to  a  seat  in  the  church 
ceases,  903. 

when  parish  is  bound  to  erect  galleries,  903. 

churchwardens  cannot,  per  se,  erect  galleries,  903. 

possessory  right  to  pew  is  valid  against  an  intruder,  903, 915. ;  but 
see  916. 

may  be  granted  by  faculty,  or  acquired  by  prescription,  903—908. 

preliminary  consideration  to  the  granting  a  faculty,  904. 

faculties  appropriating  pews  are  not  issued,  except  under  special 
circumstances,  904. 

if  faculty  be  obtained  by  surprise,  it  will  be  revoked,  904. 

appropriation  of  pews,  how  granted,  904. 

judgment  of  Sir  John  Nicholl  in  Fuller  v.  Lane,  904. ;  see  980. 

the  right  to  sit  in  a  pew  may  be  i^portioned,  905. 

faculty  for  exchange  of,  906. 

ordinary  cannot  grant  a  seat  to  one  and  his  heirs,  906. 

exclusive  right  to,  how  acquired,  906. 

by  the  common  law  there  can  be  no  property  in  pews,  906. 

prescriptive  right  to  seats  may  exist,  906. 

consideration  for  prescription,  907. 

in  the  aisle  and  in  the  body  of  the  church,  may  be  appurtenant  to 
houses  out  of  the  parish,  907. ;  but  see  909. 

every  parishioner  has  a  right  to  a  seat  in  the  church  without  pay- 
ment, 908. 

faculties  giving  permission  to  parties  who  erect  pews  to  sell  them, 
are  illegal,  909. 

non-parishioners  have  no  right,  except  by  prescription,  909. 

judgment  of  Mr.  Justice  Bayley  in  Byerley  v.  Windus,  909. 

distribution  of,  911. 

the  ordinary  has  the  authority  to  select  the  occupiers  o(  911. 

churchwardens  are  to  place  the  parishioners  according  to  their  rank, 
912. 

rector  is  entitled  to  the  chi^f  seat  in  the  chancel,  912. 

incumbent  has  no  authority  in  the  seating  and  arranging  the  parish- 
ioners, 912. 

proceedings  against  curate  for  altering  a  seat,  912. 

authority  of  churchwardens  to  expel  persons  intruding  into  seats,  912. 
.  judgment  of  Mr.  Baron  Rolfe  in  Reynolds  v.  Monckton,  913. 

in  a  suit  for  perturbation  of  seat,  the  court  will  not  confirm  the  pos- 
session of  the  occupant  of  the  pew,  913. 

possessory  titles  can  be  destroyed  by  the  ordinary,  913. 

customs  as  to  ordering  pews  by  churchwardens,  or  churchwardens 
and  parishioners,  913. 

churchwardens  must  show  a  reason  if  they  order  seats  exdosiTe  of 
the  ordinary,  913. 

vestrymen  of  St.  Mary-le-bone  have  the  distribution  of  pews  not 
subject  to  the  ordinary,  914. 

and  may  remove  the  rector  from  one  of  two  pews,  914. 

bj  whom  pews  are  erected  and  repaired^  914. 
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the  onus  and  bencficium  go  together,  914 

plea  of  reparation,  914,  915. 

proceedings  against  disturbers,  915 — 919. 

suits  where  triable,  915. 

when  actions  cannot  be  maintained,  916. 

the  possessory  right  to,  is  not  analogous  to  the  right  which  a  person 

has  to  his  house,  916. 
trespass  lies  for  pulling  down  without  authority,  916. 
can  only  be  pulled  down  with  consent  of  minister  and  churchwardens, 

•or  licence  from  the  ordinary,  917. 
chapelwarden  has  no  right  to  remove,  917. 
perpetual  curate  can  maintain  trespass  for  destroying,  917* 
property  in  the  materials,  917. 
possession  of  thirty-six  years  is  good  presumptive  evidence  of  a 

faculty,  917. 
judgment  of  Mr.  Justice  Buller  in  Griflliths  v.  Matthews,  918. 
in  the  Ecclesiastical  Courts  a  faculty  will  not  be  presumed,  918. 
pews  in  new  churches,  919 — 925. 
Church  Building  Commissioners  may  let,  919. 
applications  of  the  produce  of  pew  rents,  919. 
under  8 &9  Vict.  c.  70.  s.  11.,  pew  rents  may  be  fixed   for  the 

minister  and  clerk  of  any  consolidated  chapelry,  if  money  be 

granted  for  its  erection,  919. 
are  to  be  provided  for  the  minister,  for  the  church  or  chapelwardens, 

and  free  seats  for  the  poor,  920. 
choice  of,  by  subscribers,  920. 
to  be  let  to  pay  the  salaries  of  the  minister,  &c.,  920. 
churchwardens  may,  with  consent  of  incumbent,   &c.,  alter  pew 

rents,  920. 
recovery  and  application  of  rents,  and  proceeds  of  pews,  921,  922. 
transfer  of  pew  riglits  from  existing  churches  to  new  churches,  922. 
regulation  as  to  the  letting  of,  923. 
avoidance  of  pew  leases  by  absence,  923. 
scale  of  pew  rents  fixed  by  trustees,  923. 
scale  may  be  altorcd,  923. 
accommodation  may  be  apportioned,  924. 
pews  may  be  let  for  third  service  ordered  by  bishop,  924. 
provision  for  the  clergyman  who  may  perform  additional  service,  925. 
provision  for  stipend  out  of  pew  rents  of  new  churches,  92o. 
pews   in  new  church  in  lieu  of  those  in  old  church,  925.     See 

Chancel —  Church. 
PHYSICIANS, 

are  exempt  from  being  churchwardens,  333. 
PLURALITIES, 
defined,  926. 

the  law  respecting,  is  governed  by  1  &  2  Vict.  c.  106.,  926. 
of  cathedral  preferments  forbidden,  237. 
no  more  than  two  preferments  can  be  held  together,  926. 

nor  two  benefices,  unless  within  ten  miles  of  each  other,  92t 
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nor  if  the  population  of  one  sach  benefice  is  more  than  3000^  926. 
or  joint  yearly  value  exceeds  10001^,  926. 
when  two  may  be  held  jointly,  927. 
proviso  as  to  residence  in  larger  parish,  927. 
appeal  from  the  order  of  the  bishop,  927. 

licence  must  be  obtained  from  the  Archbishop  of  Cantarbory,  927<. 
fees  to  registrar  and  seal  keeper,  927. 
no  stamp  duty  on  such  licence,  927. 
no  caution  or  security  by  bond  before  grant,  927* 
appeal  lies  from  refusal  by  the  archbishop  to  grant  licence  to  the 

queen  in  council,  928. 
statements  to  be  made  to  the  bishop  of  the  diocese,  previous  to  ap« 

plication  for  a  licence,  928. 
the  bishop  may  make  inquiry  as  to  the  accuracy  of  the  statement,  928. 
certificate  to  be  ti*ansmitted  to  the  Archbishop  of  Canterbury,  with 
copy  of  the  statement  made  to  the  bishop,  and  other  particulars, 
928. 
mode  of  estimating  value  of  benefices,  928. 

certificate  to  be  deposited  in  the  ofiice  of  faculties,  and  to  be  evi- 
dence of  value,  population,  and  distance,  929. 
acceptance  of  preferment  contrary  to  1  &  2  Vict  c*  106.  vacates  the 
former  preferment,  ipso  facto,  929. 
exceptions  specified,  929. 
present  rights  of  possession,  and  other  rights  saved,  929. 
mode  by  which  the  amount  of  population  and  distance  is  to  be  com- 
puted, 930. 
definition  of  the  terms  benefice  and  cathedral  preferment,  980. 
POLLOCK,  CHIEF  BARON,  judgment  of,  in 

Knight  V.  AVaterford  (Marquis  of)  (tithes,  modus),  1300. 
POST  OFFICE, 

officers  of,  are  exempt  from  being  churchwardens,  334. 
PRAYERS  FOR  THE  DEAD, 

origin  and  history  of,  189 — 192. 
are  not  prohibited  by  the  Church  oT  England,  191. 
PREACHING, 

in  chapels,  263. 

all  preaching  must  be  with  open  door,  470. 
by  ministers,  1093.     See  Curates — lActurtr. 
PREBEND, 

defined,  409. 

can  maintain  action  against  his  predecessor  for  dilapidations,  451. 
PREFERMENT, 

no  two  cathedral  preferments  can  be  held  together,  237. 
definition  of,  in  the  Church  Discipline  Act,  391.  it.,  966.     See 
FlurfilUies. 
PRESBYTERIAN, 

law  as  to  marriage  by  Presbyterians,  675«— 694. 
PRESCRIPTION, 

determinable  only  at  common  law,  1044. 
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PRESCRIPTION  —  continued. 
as  to  tithes,  1289. 
as  to  pews,  907. 

to  pay  a  parson  of  a  chapel  of  ease  with  tithe  is  good,  257. 
right  to  pews  by,  906. 
PRESENTATION, 
defined,  932. 

all  persons  seised  in  fee,  in  tail,  or  for  life,  &c  can  present,  932. 
Irishmen  improperly  discouraged  from  seeking  clerical  employmenft 

in  England,  932.  n.,  1622. 
presentee  must  be  qualified  in  accordance  with  13  fc  14  Car.  2.  c.  4., 

933. 
.    aliens  may  be  presentees,  933. 

an  advowson  passes  under  a  fiat  of  bankruptcy,  984. 

if  the  church  be  void,  the  patron  must  present,  although  he  may  be 

a  bankrupt,  934. 
simoniacal  contracts  are  void,  936.    See  Simony. 
where  the  cognisor  would  be  allowed  to  nominate,  93o. 
difference  between  commendam  capere  and  commendam  retinere,  93o. 
no  commendams  are  to  be  held  by  bishops,  935. 
right  of  coparceners,  935 — 938. 
where  the  patrons  rary  in  presentment,  the  church  is  not  litigious, 

936. 
the  derk  of  a  coparcener,  being  once  complete  incumbent,  though 

afterwards  deprived,  the  turn  is  served,  937. 
effect  of  coparcener  allowing  a  bishop  wrongfully  to  collate,  937. 
what  is  considered  a  recontinuing  of  the  incumbency,  937. 
presentations  to  a  church  by  composition,  937,  938. 
if  a  party  be  usurped  upon  in  his  turn,  the  party  wronged  is  not 

driven  to  his  quare  impedit,  938. 
where  patrons  vary  in  presentment,  938. 

the  power  of  alienating  advowsons  is  now  granted  to  municipal  cor- 
porations, and  their  right  of  nomination  can  be  sold,  939. 
effect  of  the  statutes  as  to  the  right  of  presentation  to  the  office  of 

curate  or  reader,  939. 
judgments  of  Tindal,  C.  J.,  in  Iline  v,  Reynolds,  939. 
intention  of  the  legislature  was  to  take  away  ecclesiastical  patronage 

from  municipal  corporations,  940. 
if  the  right  of  nomination  fall  within  1  &  2  Vict,  c  31.  it  is  within 

the  proviso  of  5  &  6  Will.  4.  c.  76.  s.  139.,  942. 
to  benefices  by  the  Crown  when  sees  vacant,  943. 
prerogative  presentations,  943. 

where  the  Crown  has  an  interest  in  the  advowson,  944. 
advowsons  created  by  statute,  944. 
presentation  by  the  Lord  Chancellor,  944. 
husband  being  tenant  by  curtesy,  may  present  jointly  with  his  wife, 

and  after  her  death,  the  right  is  in  him  for  his  life,  944. 
right  of  tenant  in  dower  to  present,  945. 
right  of  executor  and  heir,  945. 
where  same  person  patron  and  incumbent  dies,  the  heir  presents,  94o. 
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but  patron  and  incumbent  may  devise  the  presentation,  945, 
right  of  infants,  946. 
right  of  joint  tenants,  946. 

joint  tenants  may  make  partition  to  present  bj  turns,  946. 
lajman  or  deacon  may  be  presented,  947. 
lunatics  cannot  present,  947. 
right  of  mortgagee,  947. 
mortgagee  can  make  no  profit  by  presenting  to  the  church,  nor 

account  for  any  value  in  respect  thereof^  947* 
the  ordinary  must  institute  the  clerk  of  the  mortgagor  at  any 

time  before  foreclosure,  947. 
effect  of  covenant  in  the  mortgage  deed,  that  on  every  avoidance 
of  the  church  the  mortgagee  shall  present,  948. 
outlaws  cannot  present,  949. 
patron  cannot  present  himself,  949. 
Roman  Catholics  cannot  present,  949. 
by  one  tenant  in  common,  950. 
trustees  must  join  in  presenting,  950. 

a  grant  of  the  next  avoidance  to  one  without  his  privity,  is  a  re- 
sulting trust  for  the  grantor,  950. 
where  there  are  several  cestuique  trusts  of  a  presentation,  they  must 

all  agree,  951. 
a  general  devise  to  trustees  does  not  carry  with  it  a  right  to  present 

to  a  living,  951. 
where,  by  neglect,  the  number  of  trustees  to  present  to  a  living  was 

not  filled  up  at  the  time  of  the  avoidance,  951. 
nomination  by  popular  election,  951. 
effect  of  absolute  devise  to  trustees,  951. 
charitable  trustees  ace  not  within  1  &  2  Vict.  c.  31.,  952. 
by  an  usurper  void,  952. 

distinction  between  presentation  by  an  usurper  and  a  patron,  952. 
revocation  of,  952,  953. 

the  Crown  may  revoke  before  induction,  952. 
revocations  in  law,  952. 
presentations  must  be  in  writing,  954. 
evidence  of  presentation,  954. ' 
stamp  upon,  954. 

forms  of  presentations,  954.     See  Adt>ot€Son -^  Church  Building 
Statutes  — Endowments  —  iMpse  —  Mandamus  — Prohibition  — 
Quare  Impedit — Simony, 
PRESENTMENTS.     See  Churchwardens. 
PRESUIMPTION, 

possession  of  benefice  is  legal,  571. 
PRIDEAUX  (C.  G.),  ON  CHURCHWARDENS, 

utility  of  the  work,  331.  n. 
PRIESTS, 

ordination  of,  841. 
PRINCE  EDWARD'S  ISLAND, 
law  of  marriage  in,  775. 
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PRIVILEGED  COMMUNICATION, 

to  bishop  respecting  the  conduct  of  his  clergy,  974* 
PBIVILEGES  AND  RESTRAINTS  OF  THE  CLERGY, 

statutes  respecting  the  general  rights,  duties,  and  responaibilitiefl  of 
the  clergy  in  Engknd,  967— 9o9,  1005.  s 

clergymen  are  exempt  from  temporal  offices,  9G0. 

they  are  not  bound  to  appear  at  the  toum  or  leet,  960. 
they  are  exempted  from  serving  on  juries,  960.  ^ 
they  are  free  from  tolls  or  duty,  960. 

privilege  from  arrest  on  civil  process,  960. 

apparel  and  recreations,  961. 

temporal  proceedings  for  a  neglect  of  clerical  duties,  1003 — 1005. 

a  clergyman  may  be  prosecuted  by  any  person  for  neglecting  his 
clerical  duties,  lOOIf. 

to  constitute  criminal  n^lect,  there  must  be  neglect  without  just 
cause,  1005. 

the  court  is  strictly  confined  to  the  charges  in  the  articles,  1005.    * 

when  the  court  will  presume  the  promoter  acts  from  a  sense  pf  duty, 
1005. 

construction  of  prcesertim  of  articles,  1005. 

effect  of  length  of  time  in  a  criminal  suit,  1005.     See  Church  DUeir 
pline  Act — Mandamus  ^^Prohibitknu 
PRIVY  COUNCIL, 

constitution  and  powers  of  judicial  committee,  23 — ^27. 

evidence  may  be  taken  viva  voce,  or  upon  written  depositions,  23.  ^ 

committee  may  order  any  particular  witnesses  to  be  examined, 
and  as  to  any  particular  facts,  and  may  remit  causes  for  rehear- 
ing, 23. 

witnesses  to  be  examined  on  oath,  and  to  be  liable  to  punishment 
for  perjury,  24. 

committee  may  direct  an  issue  to  try  any  fact,  24. 

may,  in  certain  cases,  direct  depositions  to  be  read  at  the  trial  of  the 
issue,  24. 

may  make  such  orders  as  to  the  admission  of  evidence,  as  are  made 
by  the  Court  of  Chancery,  24. 

may  direct  new  trials  of  issues,  24. 

costs  are  in  the  discretion  of  the  committee,  24. 

decrees  must  be  enrolled,  24. 

attendance  of  witnesses,  and  production  of  papers,  &c  may  be  com- 
pelled by  subpoena,  25. 

the  judicial  committee  and  their  surrogates  have  powers  in  respect 
to  appeals  from  Ecclesiastical  and  Admiralty  Courts,  25* 

manner  of  conducting  appeals  before  the  judicial  committee,  r^u- 
lated  by  6  &  7  Vict.  c.  38.,  25. 

punishing  contempts,  compelling  appearances,  enforcing  judgments, 
d:c.  in  causes  of  appeal,  26, 

orders,  &c.  may  be  enforced  by  sequestration  against  persons  pro- 
nounced contumacious  and  in  contempt,  26. 

inhibitions,  &c.  to  be  in  her  Majesty*s  name,  and  of  force  through- 
out the  British  dominions,  26. 
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all  appeals  from  Ecclesiastical  Courts  may  be  referred  to  the  judicial 

committee,  26. 
judicial  committee  empowered  to  make  rules,  &c.  respecting  prac 

tice  and  mode  of  proceeding,  26* 
Judicial  committee  maj  proceed  to  hearing  of  appeals  without 

special  order  of  reference,  27. 
archbishops  and  bishops  to  be  members  of  judicial  committee  in 

appeals  under  3  &  4  Vict.  c.  18.,  28. 
appeals  from  royal  peculiars  lies  to  privy  council,  29. 

PROCESS, 

generally,  1012. 

citation  defined,  1013. 

what  the  citation  ought  to  contain,  1013,  1017.  n, 

none  to  be  cited  into  Ecclesiastical  Courts  by  process  of  quorum 

nomina,  1013.     ^ 
citation  of  a  company  in  their  natural  capacity  is  good,  1013. 
misnomer  of  party  or  judge,  1013. 
in  criminal  suits,  permission  of  judge  must  be  obtained  to  promote 

his  office,  1014. 
service  of  citation,  1014,  1015. 

distinction  between  a  citation  and  a  personal  service,  1016. 
construction  of  23  Hen.  8.  c.9.,  1016—1018. 
no  citation  to  be  out  of  the  diocese  or  peculiar,  1016 — 1018. 
the  forfeit  of  an  ordinary  offending  against  the  purport  of  this 

statute,  1019. 
proviso  for  the  probate  of  testaments  out  of  the  diocese  of,  1020^ 

1021. 
the  fees  for  the  seal  of  a  citation,  1021. 
return  of  citation,   1021.      Sec  Appeal — Arches-^Brawling  and 

Smiting —  Caveat —  Church  Discipline  Act — Contumacy — Degra' 

dation — Deprivation — Excommunication —  Intervener —  Manda* 

mtis —  Marriage  — Prohibition  —  Quare  Impedit^Request  {Let' 

tern  of) —  Sequestration — Simony —  Visitation. 
PROCTORS  AND  PROXIES, 

definition  and  appointment,  1022. 

preliminaries  to  admission,  1022.  n. 

no  proctor  can  be  a  justice  of  the  peace,  1022. 

Roman  Catholics  cannot  be  proctors,  1022. 

stamp  duty  on  admission,  1022. 

proctors  allowing  their  names  to  be  used  by  persons  not  entitled  to 

act  as  proctors,  to  be  struck  off  the  roll,  1023. 
penalty  for  acting  as  proctor  without  enrolment,  1023. 
clients  generally  execute  two  proxies,  1023. 
proctors  should  have  the  assignment  of  the  parties  before  they  act, 

1023. 
necessity  and  effect  of  proxy,  1024. 
persons  by  whom  proxies  may  be  given,  1025. 

proxies  to  married  women,  1025. 
effsct  of  remoral  of  cause  into  another  ooort,  10  25. 
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when  proxy  cannot  be  revoked,  proxy  ceases  upon  the  death  of  the 
party,  or  upon  his  personal  appearance  in  court,  1026. 

duties  and  responsibilities  of  proctors,  1026,  1027. 

the  client  is  entitled  to  a  detailed  billof  costs  whidi  may  be  taxed,  1027. 

mandamus  will  not  lie  to  restore  a  proctor,  1027. 
PROCURATIONS, 

to  whom  due,  1392. 

anciently  made  by  procuring  provisions  in  specie,  1393. 

constitutions  of  Langton,  Othobon,  and  Stratford,  1393. 

how  converted  into  money,  1394. 

the  Crown  pays  for  its  appropriations,  as  the  abbeys  did  before  the 
dissolution,  1394. 

whether  due  when  no  visitation  is  made,  1395. 

must  be  sued  for  in  the  spiritual  court,  1395. 

to  be  paid  by  rectories  impropriate  where  there  is  no  vicar  en- 
dowed, 1395. 

if  there  be  an  impropriate  rectory  where  there  is  a  vicar  endowed, 
there  is  only  one  payment,  1396. 

chapel  of  ease  under  a  parochial  church,  1396. 

churches  newly  erected,  1396. 

donatives  and  free  chapels  do  not  pay,  1377,  1396. 

for  consecration  of  churches,  277. 
PRODUCTION  OF  BOOKS  AND  DOCUMENTS^ 

compelled  by  mandamus,  659. 
PROHIBITED  DEGREES.    See  LevUical  Degrees. 
PROHIBITION,  WRIT  OF, 

defined,  1029,  1406. 

may  issue  from  the  Courts  of  Queen's  Bench,  Common  Pleas,  Ex- 
chequer, and  Chancery,  1030. 

issues  to  all  courts  of  inferior  jurisdiction,  and  to  other  courts  differ- 
ing from  the  common  law,  1031. 

lies  to  the  privy  council,  1032. 

statutes  as  to,  1033. 

the  Crown  may  apply  for,  1033. 

plaintiff  or  defendant  may  apply  for  the  writ,  1034. 

parson  appropriate,  or  reversioner,  may  sue,  1034. 

party  must  appear  in  the  Ecclesiastical  Court  before  application  for, 
1034. 

joinder  of  parties,  1033,  1034. 

a  stranger  cannot  have  the  writ  against  a  bishop  for  waste,  1034. 

discretion  in  awarding,  1033,  1035. 

lies  where  grant  of  probate  is  improper,  1041. 

where  Ecclesiastical  Court  is  about  to  try  matters  triable  at  common 
law,  1042,  1044. 

lies  for  misconstruction  of  statute,  1042. 

lies  against  Ecclesiastical  Courts,  if  they  intermeddle  with  questions 
of  freehold  and  the  rights  of  inheritance,  1043. 

lies  to  prevent  bishop  from  presenting  to  a  freehold  office,  1044. 

when  prohibition  lies  in  disputes  as  to  prescription  or  modus,  1045, 
1047. 
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mere  suggestion  of  custom  is  not  ground  for,  1046. 

lies  upon  disputes  as  to  boundaries,  1046,  1047. 

cases  of,  in  causes  testamentary,  1051.  n. 

in  suits  respecting  marriages,  churchrates,  and  pews,  1051.  ji. 

lies,  where  a  party  is  sued  in  the  spiritual  court  for  what  would 

support  debt,  case,  trespass,  or  trover,  1052 — 1057. 
will  not  be  granted  where  the  consequences  will  not  be  material,  1055, 
it  will  not  be  presumed  that  the  court  below  will  decide  contrary  to 

law,  1056. 
instances  of  concurrent  jurisdiction,  1057. 

does  not  lie  in  matters  purelyspiritual,  as  questions  of  marriage,  1058. 
temporal  loss  alone  is  no  cause  for,  1063. 
will  not  lie  on  question  of  practice,  1063. 
lies  after  sentence,  1065,  1067. 

instances  of  such  prohibition,  1066. 
will  not  be  granted  for  mere  defect  of  trial,  1067. 
writ  of  error  does  not  lie  upon  refusal  of  writ,  1068. 
mode  of  obtaining,  1069. 
declaring  in  prohibition  and  pleas,  1069,  1070. 
amendment  of  writ,  1071. 
disobeying  prohibition  is  a  contempt,  107 L 
damages  and  costs,  1072. 
costs  under  1  Will.  4.  c  21.,  1074. 

that  statute  only  applies  to  pleadings,  1074. 
costs  of  issues,  1075.     See  Ecclesiastical  dmrt^-^Jurisdictian^^ 

Mandamus  —  Quare  Impedit. 
PROTESTANT, 

right  of,  as  co-patron  with  Roman  Catholic,  950. 

episcopal  clergy  of  Scotland,  or  United  States,  may  officiate  in 

England,  159. 
PROVISIONS, 

sale  of  provisions  on  Sunday,  1289,  1292. 
PROVISORS,  STATUTE  OF, 

Mr.  Justice  Patteson's  observations  upon,  1425. 
PUBLIC  WORSHIP, 

a  clergyman,  in  the  performance  of  divine  worship^  is  not  at  liberty 

to  alter  or  omit  any  part  of  the  service,  1083. 
judgment  of  Sir  J.  Nicholl  in  Newbery  r.  Goodwin,  1083. 
a  clergyman  has  nothing  whatever  to  do  with  the  ornaments  or  furni- 
ture of  the  church,  1083. 
judgment  of  the  Bishop  of  Exeter  in  re  Parks  Smith  (Cleric),  1063 

—1089. 
decorating  churches  with  flowers,  not  lawful,  1085. 
the  use  of  the  cross  as  an  ornament  of  the  sacramental  table,  not 

justified  by  primitive  usage,  1086. 
the  cross  h  unfitted  to  be  placed  in  contact  with  the  sacramental 

symbols,  1088. 
church  service  ought  to  be  performed  every  Sunday  momiDg  and 

evening,  1089. 
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incumbents  of  livings  keeping  coratesi  most  read  the  church  serrica 

once  every  month,  1089. 
the  prescribed  form  of  divine  service  is  to  be  used  on  Sondajs  and 

holjdajs,  1089. 
bj  1  &  2  Vict  c.  106.»  bishops  may  enforce  two  services  on  Sun- 
days in  certain  cases,  1091. 
no  spiritual  person  is  to  serve  more  than  two  benefices  in  one  day,  1091. 
apportionment  of  spiritual  duties,  1092. 
daily  prayers,  use  of,  1092. 

in  what  part  of  the  church  the  priest  is  to  be,  1092. 
constitution  of  Archbishop  Peccham  as  to  what  the  priest  shall  ex. 

pkin,  1092. 
ministers  not  being  allowed  preachers,  may  not  expound,  1093. 
beneficed  men,  not  preachers,  are  to  procure  monthly  sermons,  1093. 
services  to  be  performed  in  English,  1093.    . 
exceptions,  1093. 
by  5  Eliz.  the  Bible  and  Book  of  Common  Prayer  were  ordered  to 
be  translated  into  the  Welsh  tongue,  1094. 
.    habit  of  the  minister  officiating,  1094. 

ornaments  of  the  church  and  ministers,  according  to  the  rubric  of 

Edw.  6.,  1083—1089,  1094. 
form  of  morning  and  evening  prayer,  1095. 
the  litany  and  prayers  and  thanksgivings  afterwards,  109o. 
Bishop  of  Lincoln's  charge,  as  to  the  Book  of  Common  Prayer,  1096.  n^ 
Bishop  of  Worcester's  charge,  as  to  forms  and  ceremonies  of  the 

church,  1097.  w. 
church  music,  1099. 

injunctions  of  Queen  EUzabeth  to  sanction  church  music,  1099. 
notices  are  not  now  to  be  given  in  churches  during  divine  service, 

&c.,  1101. 
notices  heretofore  usually  given  during  or  after  divine  service,  &c. 

are  to  be  affixed  to  the  church  doors,  1101. 
decrees,  &c.  of  Ecclesiastical  Courts  are  not  to  be  read  in  churches, 

1101. 
notices  purely  ecclesiastical  are  excepted,  1101. 
clergyman  during  divine  service  cannot  read  a  protest  against  the 

acts  of  his  bishop,  1101. 
disturbers  of  religious  worship,  how  punished,  1101. 
at  common  law,  a  person  disturbing  divine  service  may  be  removed 
by  any  one,  1 102. 
\  /.         it  is  the  duty  of  the  churchwardens  to  preserve  order  and  decorum 

in  the  church,  1102.     See  Brawling  and  Smiting — Church 

Church  Discipline  Act  —  Lord's  Supper, 
PUBLIC  HOUSES, 

to  be  shut  on  Sunday  mornings,  1289. 
PUBLICATION, 

of  banns,  723,  745. 
PUPILLA  OCULI, 

by  John  De  Burgo,  noticed,  691.  *      1 
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PURCHASES, 

may  bo  made  by  the  ordinnrj,  for  the  residence  of  the  Ineumbent, 

1103. 
purchase  money,  how  to  be  raised,  1 103. 
who  can  sell  messuages,  &c.  for  the  purposes  of  7  Geo.  4.  c.  66., 

1103. 
buildings  and  lands  to  be  conveyed  to  patron  in  trust  for  the  in- 
cumbent for  the  time  being,  1103. 
house  of  residence  and  buildings  may  be  purchased  with  money  or 

stock  belonging  to  a  benefice  in  the  hands  of  the  governors  of 

Queen  Anne*s  Bounty,  1 103. 
in  case  of  purchase,  the  powers  of  7  Geo.  4.  c.  66.  will  apply,  1104. 
land  or  tithes,  houses  of  residence,  and  buildings  may  be  purchased 

with  appropriated  money,  1 104. 
persons  can»  by  deed  or  will,  give  lands,  not  exceeding  five  a^res,  or 

goods  and  chattels^  not  exceeding  600/.,  to  promote  the  objects 

of  43  Geo.  3.  c.  108.,  1104,  1106. 
land,  to  the  extent  of  twenty  acres,  may  be  purchased,  1 104. 
application  of  money  arising  from  sale  of  timber,  1104. 
who  can  convey,  1104. 
application  of  the  purchase  money  of  lands  sold  under  68  Geo.  3. 

c.  46.,  1 106. 
payment  to,  and  receipt  by,  the  treasurer  of  Queen  Anne's  Bounty, 

1106. 
the  purchase  money  of  land  may  be  paid  to  trustees,  1 106. 
form  of  deed  of  purchase,  1106.       See  Augmentations  —  Church 

Building  Statutes  —  Mortgages  —  Sales  by  Incumbents. 
PURGATORY, 

doctrine  of,  first  mentioned  in  Council  of  Florence,  1438. 
observations  on  the  doctrine  of,  189 — 192. 
QUAKERS, 

affirmation  by,  instead  of  an  oath,  461. 

equal  privileges  are  given  to  Separatists,  462. 

proceedings  against  Quakers  for  non-payment  of  tithes^  or  refusing 

to  find  a  substitute  for  the  militia,  462. 
are  exempt  from  the  Marriage  Acts,  462. 
local  exemptions  of,  filDm  o trices ;  and  from  re;;istration  under  62 

Geo.  3.  c.  102.,  462. 
are  exempt  from  being  churchwardens,  334, 
marriage  of,  776. 
QUARE  IMPEDIT, 

where  it  lies,  1 107. 

writ  of  right  of  advowson  and  of  darrein  presentment  abolished  bj 

3  &  4  Will  4.  c.  27.  s.  36.,  1 107. 
the  plaintiff  must  show  actual  seisin,  1 108.  ; 

sufficiency  of  seisin,  1116. 

there  were  three  original  writs  of  advowson,  1 1 10. 
enactments  of  13  Edw.  1.  st.  i.  c.  6.,  1 1 10. 
usurpations  of  churches  during  particular  estates  not  to  prejudice 

those  in  reversion,  1110, 1118. 
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presentations  to  churches  of  women  during  their  coverture,  1 1 10, 

1118. 
churches  of  religious  persons,  1110. 
judgments  given  not  to  be  reversed  but  by  writ  of  error,  or  attaint, 

1111. 
the  defendant  pleadeth  plenartj  of  his  own  presentation,  1111. 
presentations  to  a  church  by  composition,  1111. 
the  remedy  for  a  disturbance  after  a  particular  estate  ended,  1111. 
damages  in  quare  impedit  and  darrein  presentment,  1111. 
quare  impedit  of  prebends,  vicarages,  hospitals,  1112. 
effect  of  usurpation  by  one  coparcener  upon  another,  1112,  1118. 
the  rights  of  patrons  to  advowsons  preserved,  notwithstanding  usur- 
pation, 1112. 
Yio  advowson  can  be  [recovered  but  within  three  incnmbenciefl,  or 

sixty  years,  1112. 
incumbencies  after  lapse  to  be  reckoned  within  the  period,  but  not 

incumbencies  after  promotions  to  bishoprics,  1 1 12. 
when  person  claiming  an  advowson  in  remainder,  &c.  after  an  eitate 

tail,  shall  be  barred,  1113. 
no  advowson  is  to  be  recovered  after  one  hundred  years,  1113. 
at  the  end  of  the  period  of  limitation,  the  right  of  the  party  ont  of 

possession  is  extinguished,  1113. 
receipt  of  rent  is  to  be  deemed  receipt  of  profits,  1113. 
real  and  mixed  actions  abolished  except  for  dower,  quare  impedit, 

and  ejectment,  1114. 
things  for  which  quare  impedit  may  be  brought,  1 1 14. 
what  a  sufficient  seisin  to  maintain,  1116. 
presentation  is  generally  necessary  1115. 
where  a  church  has  been  appropriated  time  out  of  mind,  1115. 
a  presentment  by  lapse  by  the  ordinary,  is  sufficient,  1115. 
what  is  sufficient  presentation  for  a  reversioner,  1115. 
presentment  by  the  bishop,  1115. 
it  is  not  competent  for  the  bishop  to  dispute  the  title  of  the  patron, 

at  least  before  collation,  1115. 
where  the  donee  of  a  donative  is  disturbed,  1115. 
by  the  crown,  1117. 
must  be  by  him  who  is  in  possession  of  an  advowson  of  the  church, 

1117. 
where  ^the  patron  must  lay  the  last  presentation  in  his  ancestor, 

1118. 
where  there  is  an  usurpation  in  the  time  of  the  vacancy  of  the 

bishopric,  archdeaconry,  or  rectory,  1 1 18. 
one  coparcener  upon  an  agreement  to  present  by  turns  may  bring 

the  action,  1118. 
form  of  action  where  there  are  distinct  patrons  and  incumbents, 

1119. 
if  several  plaintiffs  vary  in  their  titles,  the  suit  abates,  1119. 
proceedings  where  tenants  in  common  make  composition  to  present 

by  turns,  1119. 
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against  whom  it  should  be  brought,  1120. 
costs  under  4  &  5  Will.  4.  c,  39.,  1 120. 
costs  and  damages  upon  writ  of  error,  1123. 
exemption  of  bishop  from  coats  by  certificate  of  the  court,  1121. 
courts  from  which  the  writ  will  be  issued,  1121. 
the  process  is  by  summons,  attachment,  and  distress,  1121. 
when  defendants  make  default,  1122. 
summons  should  be  tested  the  day  it  issues,  1122. 
the  new  rules  do  not  extend  to  real  actions,  1122. 
the  church  maybe  described  with  an  alias,  1122. 
writ  may  be  general  and  count  special,  1 122. 
when  pleas  will  be  struck  out,  1 122. 
replication  when  bad,  1122. 
effect  of  judgment,  1122. 
judgment  by  default,  1123. 
writ  of  admittendum  clericum,  1123. 
damages  and  costs,  1123.;  1121. 
QUEEN  ANNE'S  BOUNTY, 
origin  of,  556. 

regulations  respecting,  under  2  &  3  Anne,  c.  11.  s.  1.,  660. 
rules  agreed  on  by  the  governors,' and  approved  by  the  king,  under 

his  sign  manual,  to  be  valid,  660. 
rules  agreed  on,  pursuant  to  the  act,  661. 
governors  empowered  to  administer  oaths,  660. 
persons  may  give  lands,  tenements,  or  goods,  &c.,  to  the  corporation, 

or  sell  or  alicne  any  manors,  lands,  &C.,  662. 
the  bishops  shall  inform  themselves  of  the  yearly  value  of  every 

benefice,  &c.,  and  certify  the  same  to  the  governors,  663. 
bishops  and  guardians  to  inquire  into  the  value  of  benefices  returned 
into  the  Exchequer,  and  certify  the  same  to  the  governors  of 
Queen  Anne's  Bounty,  663. 
lands  allotted  to  any  church,  &c.,  by  deed,  under  the  governor's 

seal,  are  to  go  in  succession,  &c.,  663. 
first-fruits  or  tenths,  once  applied,  &c.,  to  continue  so  for  ever,  663. 
where  there  is  no  suitable  parsonage,  the  governors  can  provide  one, 

664. 
all  augmented  churches,  &c.,  to  be  perpetual  benefices,  the  ministers 
to  be  bodies  politic,  and  enabled  to  take  in  perpetuity  such  lands, 
&C.,  664. 
impropriators,  &c ,  of  augmented  churches,  &c.,  and  the  rectors,  &c. 
of  the  mother  churches,  excluded  from  the  benefit  of  such  augmen- 
tation, and  are  to  allow  the  usual  pensions,  &c,  to  the  ministers 
ofiiciating,  664. 
no  rectors,  &c.,  of  mother  churches  to  be  discharged  from  cure  of 

souls,  664. 
augmented  cures,  remaining  void  six  months,  lapse  to  the  bishop,  664. 
all  agreements  with   benefactors,  touching  the  patronage  of  aug- 
mented cures,  to  be  good  in  law,  666. 
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agreements  of  guardians  to  bind  infants,  &c.,  565. 

agreements  bj  parson  or  vicur,  and  bj  husband  seised  in  right  of 
his  wife,  5Q5, 

the  governors  maj  agree  with  Uie  patron,  kc.^  for  an  allovanoe  to 
the  minister  of  such  augmented  donative,  565. 

the  estate  settled  for  augmentation  may  be  exchanged,  SG5. 

augmentations,  &c.  to  be  entered,  and  the  entries  to  be  taken  as 
records,  565, 

governors  empowered  to  lend  money  to  the  ecclesiastical  commis- 
sioners, 494,  5^, 

appropriations  by  the  governors  of,  38. 

endowments  may  be  held  by  governors  of,  517. 

right  of  treasurer  of,  to  sue,  803.  n. 

houses  purchased  by  governors  are  deemed  residences  under  1  &  2 
Vict.  c.  106.,  1207.     See  First  Fruits. 
RATE.     See  Church  Bates. 
READERSfflP, 

is  not  ecclesiastical  preferment  or  benefice,  391.  if. 
READING-IN, 

by  13  &  14  Car.  2.  c  4.  s.  6.,  incumbent  to  read,  within  two  months 
after  actual  possession,  the  morning  and  evening  prayers,  and  to 
declare  his  assent  thereto,  1 193. 

by  13  Eliz.  c.  12.,  new  incumbent  must  subscribe  the  articles  touch- 
ing his  confession  of  faith,  1 194. 

notice  of  deprivation,  1 194.  n. 

computation  of  months,  1195. 

incumbent,  within  three  months  after  institution  or  collation,  to  rend 
the  declaration  of  uniformity,  and  the  cei-tificate  of  having  sub- 
scribed it  before  the  bishop,  1193. 

oaths  of  allegiance,  supremacy,  and  abjuration,  1196. 

certificate  of  reading-in,  1 195.  n.     See  Articles,  56 — 66. 
RECEIPT, 

for  curate's  stipend,  contrary  to  1  &  2  Vict.  c.  106 ,  is  void,  393. 

AWe. — Although  Mr.  Cripps  seems  to  consider  that  such  a  receipt,  if  it  purported  to 
lie  in  full,  could  not  be  impeached  by  parol  evidence  (vide  aupra^  394.  >,  yet  it  is  apprr- 
bended  that  such  a  receipt  would  be  a  fraud,  and  in  furtherance  of  an  oltject  forbidden  by 
the  statute,  and  therefore  that  parol  evidence  would  be  admissible  to  contradict  its  purport. 
Rex  V.  Mattinglcy  (2  T.  II.  12.)  illustrates  this  point  A  conveyance  vasexpresaed  to  be 
for  the  consideration  of  30/. ;  but  in  order  to  avoid  the  settlement  of  a  pauper  tbereuDder, 
evidence  was  held  admissible  to  show  that  the  sum  paid  was  less  than  306 

RE-CONSECRATIOX, 

of  a  church,  276. 
RECRIMINATION, 

what  it  is,  783. 
RECTOR  AND  RECTORIES, 

rector  has  the  right  of  nominating  curates,  383. 

consent  of  rector  is  necessary  for  the  appointment  of.lectorer, 
616. 

rectories  without  cure  of  souls,  to  he  suppresse J,  1371. 

list  of  suppressed  sinecure  rectories,  426. 
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REFORMATIO  LEGUM, 

notice  of,  1 100.  n. 
REFUSAL, 

to  admit  presentee.     See  ExaminaHon. 
REGISTER  or  REGISTRAR, 

by  canon  123.  no  act  to  be  sped  bat  in  open  court,  1 196. 

by  52  G^o.  3.  c.  146.  s.  8.  registrars  to  make  reports  to  bishops 

whether  copies  of  the  register  books  have  been  sent  in,  under  pain 

of  penalty,  1195. 
penalty  for  neglect  of  registration  of  orders  in  council,  1 197. 
fee  to  registrar,  1 197. 

where  a  mandamus  will  lie  for  a  deputy  registrar,  1197. 
whether  bishop  can  withdraw  his  appointment  of  a  registrar,  without 

proceedings  at  common  law,  1199. 
canon  against  abuses,  1 199. 
REGISTRY, 

enactments  respecting  register  books,  1199. 

register  book  belongs  to  the  parish,  1200. 

ministers  to  keep  a  register  of  christenings,  weddings,  and  burials, 

1200. 
of  licence  to  curates,  390. 
of  apportioittnents,  854. 
of  institutions,  580. 
of  dissenting  places  of  worship,  468. 
REGISTRY  OF  BAPTISMS, 

provisions  of  52  Geo.  3.  c.  146.,  128—130. 

registers  to  be  in  separate  register  books,  128. 

certificate  of  baptism,  form  of,  when  performed  in  any  other  place 

than  the  parish  church  or  church-yard,  128. 
books  to  be  kept  by  the  officiating  minister,  128. 
annual  copies  to  be  transmitted  to  the  registrar  of  the  diocese,  129. 
registrars  to  make  reports  to  bishops,  whether  such  copies   have 

been  sent,  129. 
churchwardens  must  certify  the  default  of  minister  to  verify  copies, 

130. 
where  there  is  no  church  or  chapel,   a  memorandum  of  every 

baptism  may  be  delivered  to  the  officiating  minister  of  some 

adjoining  parish,  130. 
copies  not  subject  to  stamp  duty,  130. 
punishment  for  inserting  any  false  entry  in  any  register  of  baptisms ; 

forging  or  altering  any  such  entry ;  uttering  any  false  or  forged 

entry;  destroying,  &c.  the  register,  130,  131. 
accidental  errors  may  be  corrected,  131. 
may  be  kept  since  6  &  7  Will.  4.  c.  86.,  131. 
name  given  in  baptism  may  be  registered  within  six  months  after 

registration  of  birth,  132. 
clerk's  fee,  132. 
searches  may  be  made,  and  certificates  given  by  the  persons  keeping 

the  registers,  132. 
penalty  for  wilfully  giving  false  information,  132. 
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penalty  for  not  duly  registering  births,  for  losing  or  injuring  the 
registers,  132. 

mandamus  will  not  lie  to  correct  the  entry,  132.  m. 

application  of  penalties  under  52  Greo.  3.  c  146.,  132. 

act  to  extend  to  churches  and  chapels  not  parochial,  132. 

baptismal  forms,  133. 

form  of  an  entry  of  baptism,  133. 

certificate  of  the  performance  of  baptism  elsewhere  than  in  the 
parish  church,  134. 

form  of  certificate  of  baptism  to  be  delivered  to  the  registrar,  134. 
REGISTRY  OF  DEATH. 

registrar's  certificate  of,  203. 

coroner's  certificate,  203. 

clergymen  burying  without  certificate  should  give  notice  to  regis- 
trar, 203,  966. 

forms  of  certificate  and  notice,  203. 
REPAIR, 

of  pews,  914. 

of  church  is  incumbent  on  parishioners,  1 148. 

under  Church  Building  Statutes,  304. 

of  parsonage  house  and  chancel,  364,  442.    See  Church  Rate, 
RESIANT, 

meaning  of,  851. 
RESIDENCE, 

ancient  law  as  to  residence,  1206.  n.,  1215. 

principle  of  1  &  2  Vict  c.  106.  as  to  residence,  1206. 

vicar's  oath  relating  to  residence  abolished,  1206. 

two  benefices  are  not  to  be  held  together,  unless  within  ten  miles 
of  each  other,  1207. 

houses  purchased  by  goyernors  of  Queen  Anne*s  Bounty  are  resi- 
dences, 1207. 

vicar  or  perpetual  curate  may  reside  in  rectory  house,  1207. 

computation  of  time,  1 207. 

Note,  in  Sharpe  v.  Bluck  ( 1 1  Jurist,  328.),  the  Court  of  Queen^s  Bench  decided,  that  the 
three  monthi  must  be  three  months  between  one  January  and  another,  so  that  non-residcnee 
for  the  last  two  months  of  the  year  and  the  first  two  months  of  the  neit,  would  not  be  a 
nop-^^^idence  for  more  than  three  months. 

excuses  for  non -residence,  1207 — 1209. 

exemptions  from  penalties  for  non-residence,  1207. 

privileges  for  temporary  non-residence,  1207. 

performance  of  cathedral  duties,  &c.  may  be  accounted  as  residence 

under  certain  restrictions,  1208,  1209.  • 

exemptions  under  57  Geo.  3.  c.  99.,  1209. 
when  a  tenant  occupies  adversely,  penalty  for  non-residence  will 

not  accrue,  1209. 
penalties  for  non-residence,  1209. 
judgment  of  Sir  Herbert  Jenner  Fust  in  Bluck  (Clerk)  r.  Rackhao, 

upon  the  construction  of  1  &  2  Vict.  c.  106.  s.  32.,  1210 — 12ia 
the  Residence  and  Pluralities  Act  has  not  been  repealed  by  the 

Church  Discipline  Act,  1210. 
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licence  may  be  giTen  to  reside  out  of  the  usual  house,  if  unfit,  1216. 

requisites  of  petition  for  licence  for  non-residence,  1216. 

power  of  bishop  to  grant  licences  subject  to  allowance  and  appeal, 

1217,  1218. 
by  whom  licences  may  be  granted,  while  a  see  is  vacant,  &c^  1218. 
duration  of  licences,  1218. 
fee  for  licence,  1218. 

licences  not  to  be  void  by  the  death  or  removal  of  the  grantor,  12 IS. 
licences  may  be  revoked,  1218. 
copies  of  licences  or  revocations  to  be  filed  in  the  registry  of  the 

dioces^  and  a  list  kept  for  inspection;  and  copies  transmitted 

to  churchwardens,  and  publicly  read  at  the  first  visitation,  1218, 

1219. 
list  of  licences  allowed  by  the  archbishop,  or  granted  in  his  own 

diocese,  to  be  annually  transmitted  to  the  queen  in  council,  who 

may  revoke  licences,  &c.,  1219. 
licence,  although  revoked,  to  be  deemed  valid  between  the  grant  and 

revocation,  1220. 
incumbents  must  answer  questions  transmitted  to  them  by  bishop, 

1220. 
list  of  such  questions,  1220.  n. 
annual  return  to  be  made  to  the  queen  in  council  of  residents  and 

non-residents,  Ac,  1221. 
residence  may  be  enforced  by  monition,  or  the  living  sequestered, 

1221. 
appeal  against  sequestration  lies  to  the  archbishop,  1222. 
incumbent  returning  to  residence  on  monition  is  to  pay  the  costs, 

1223. 
on  the  incumbent  returning  to  residence  on  monition,  but  again 

absenting  himself  within  twelve  months,  the  bishop  may,  without 

further  monition,  sequester,  1223. 
reasons  for  remitting  penalties  for  non-residence  of  a  certain  amount 

to  be  transmitted  to  the  queen  in  council,  1223. 
benefice  continuing  so  sequestrated  one  year,  or  being  twice  so 

sequestrated  within  two  years,  to  become  void,  1223. 
recovery  of  penalties  against  spiritual  persons,  1224. 
recovery  of  fees,  1224. 
recovery  and  application  of  penalties,  122*5.      See  Dilapidations  ^^ 

Pluralities —  Sequestration, 
RESIGNATION, 

defined,  1226. 

by  what  words  a  resignation  can  be  made,  1225. 

must  be  absolute  and  not  conditional,  1226. 

where  made  causa  permutationis  only,  1226. 

must  be  made  to  the  next  superior,  1227. 

donatives  are  not  resignable  to  the  ordinary,  but  to  the  patron, 

1228. 
no  resignation  can  be  valid  till  accepted  by  the  proper  ordinary, 

1228. 
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canon  law  supposes  the  power  to  be  absolutely  in  the  ordinary,  1228. 

the  ordinary  may  accept  or  refiise  a  resignation,  1228,  1229. 

bonds  for  resignation  are  void,  1229. 

what  constitutes  an  illegal  bond,  1276.  - 

bond  given  to  a  father  to  secure  an  annuity  to  his  son  until  he 

obtained  a  living  of  a  certain  value,  1276. 
condition  of  a  bond  may  be  bad  as  to  one  part,  but  good  as  to 

another,  1277. 
bonds  within  31  Eliz.  c.6.  s.8.,  1277. 

no  presentation  to  any  spiritual  office,  made  before  9th  April,  1827, 

shall  be  void  on  account  of  any  agreement  to  resign,  when 

another  person  specially  named  shall  become  qualified  to  take  the 

same,  1279. 

persons  making  any  such  agreement,  not  subject  to  any  penalty  on 

account  thereof,  1279. 
all  such  engagements  entered  into  before  9th  April,  1827,  are  valid, 

1230,  1279. 
engagements  not  bona  fide  made  with  such  intent  are  void,  1280. 
if  the  person  so  specially  named  be  not  presented  to  such  spiritual 
office  within  six  months,  the  resignation  shall  be  void,  1231, 1280. 
engagements  for  the  resignation  of  any  benefice,  upon  notice  or 

request,  when  valid,  1229,  1280. 
no  presentation  to  any  spiritual  office  will  be  void  by  reason  of  such 

agreement  to  resign,  1281,  1282. 
persons  making  such  agreement  not  to  be  liable  to  penalty,  1281. 
such  presentations  to  be  valid,  1281. 

the  deed  must  be  deposited  within  two  months  with  the  registrar  of 
the   diocese    or  peculiar  jurisdiction    wherein    the  benefice    is 
situated,  1230,  1281. 
deed  is  to  be  open  to  inspection,  and  a  certified  copy  to  be  admitted 

as  evidence,  1230,  1281. 
fees  to  registrar,  1281. 
resignation  must  state  the  engagement,  and  name  of  person  for 

whom  made,  1231,  1281. 
presentations  made  by  the  Crown  excepted,  1231,  1281. 
stamp  upon  resignation  deed,  1231.  n. 
directions  as  to  resignation,  1231. 7t. 
from  what  time  lapse  will  accrue,  1231.     See  Simony, 
RESTITUTION 

of  conjugal  rights,  796. 
RETROSPECTIVE  RATES, 

are  illegal,  1 168. 
REVOCATION, 

of  presentation,  952. 
RIDLEY,  BISHOP, 

injunctions  as  to  communion  table,  624. 
RIPON, 

limits  of  diocese,  498. 
suspension  of  canonries  of,  410. 
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ROCHESTER, 

limits  of  diocese,  497. 
ROMAN  CATHOLICS, 

appointment  of  bishops,  146.  it. 

right  of  presentation  in,  949. 

cannot  be  proctor,  1022. 

can  hold  military  and  civil  offices,  but  not  ecclesiastical  offices,  nor 
can  they  make  presentations,  461. 

Bishop  of  Hereford  upon  errors  of  Roman  Catholic  Church,  1089.  n. 

statutes  creating  disabilities  now  repealed,  464 — 466. 

law  as  to  Jesuits,  461. 
ROYAL  FAMILY, 

no  descendant  of  Greo.  2.  can  marry  without  consents  requi^te  under 
12  Geo.  3.  ell.,  764. 

case  of  Lady  Augusta  Murray,  766. 

opinions  of  the  judges  in  re  Sir  Augustus  D'Este,  766 — 770. 

the  statute  invalidates  marriages  abroad,  766—770. 

penalty  for  assisting  at  such  marriages,  766. 
RUNDLE,  DR., 

opposition  to  his  being  made  a  bishop,  1437. 
RURAL  DEAN, 

appointment  of,  55. 

definition  of,  404. 

authority  and  jurisdiction  of,  406.     See  Archdeacons '^Sunday — 
Visiiatians. 
'  SACRAMENTS, 

in  the  church,  94.     See  BaptUm  —  Lord's  Supper. 
SACRILEGE, 

is  now  punishable  under  7  &  8  Greo.  4.  c  27.  and  6^6  WilL  4. 
c.  81.  and  6  &  7  Vict  c  10.,  1232. 

is  not  triable  at  sessions,  1233. 
^  meaning  of  "  chattel,"  1233. 

a  tower  is  part  of  the  church,  1234. 

definition  of  the  word  **  chapel,"  1234. 

mode  of  describing  church  property  in  an  indictment,  1234. 
SALES  BY  INCUMBENTS, 

of  house  of  residence  and  appurtenances,  1236. 

payment  of  purchase  money  and  application  of  it  in  the  purchase  of 
a  site,  or  erection  of  a  house,  1236. 

of  houses  on  the  disunion  of  an  united  benefice,  1236. 

powers  to  lay  out  purchase  money  at  interest,  1236. 

of  houses  and  buildings  other  than  the  house  of  residence,  1236. 

purchase  monies  must  be  paid  to  the  governors  of  Queen  Anne's 
Bounty,  1236. 

glebe  lands  or  tithes  may  be  sold  for  purchasing  house  or  land  within 
one  mile  of  the  church,  1236. 

lands  acquired  from  Queen  Anne's  Bounty  may  be  sold,  1236. 

power  to  sell  lands  annexed  to  a  benefice  within  the  parish,  1 236. 

of  land  to  Church  Building  Commissioners  for  church  sites,  or  sites 

for  residence,  1237. 
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of  land  for  a  new  or  additional  burial-groiind  to  any  new  church,  1237. 
lands^  &c.  may  be  sold  to  carry  into  effect  17  Geo.  3.  c  oZ^  43  Geo.  3. 

c.  107.,  and  35  Geo.  3.  c.  147.,  1237. 
sales  or  assignments  of  ecclesiastical  patronage,  under  the  Augmen- 
tation or  Church  Building  Acts,  are  legal,  1238. 
of  land,  &c.,under  the  Church  Endowment  Act,5 17.  SeeAuffWientaikms 

— Church  Building  Statutes — Martgageg^ Purchases — Residence. 
SALISBURY, 

suspension  of  canonries  of,  410. 
SCfflSMATICS, 

censured  by  the  canons,  459. 
baptism  by,  105. 
SCHOOLMASTERS, 

dissenting  schoolmasters,  466,  475. 
mandamus  to  restore,  655. 
SCHOOL  SITES, 

landlords  empowered  to  conyey  land  to  be  used  as  sites  for  schools,  1238. 
death  of  donor  within  twelve  months  does  not  invalidate  the  deed,  1238. 
when  ecclesiastical  corporations  cannot  convey  land,  1238. 
by  whom  may  be  granted  to  the  minister  and  churchwardens ;  or  to 

the  minister,  churchwardens,  and  overseers,  1231. 
to  whom  estates  vested  in  trustees  for  the  purposes  of  educaticm 

may  be  conveyed,  1239. 
government  inspectors  have  a  right  to  visit  all  schools  receiyiDg 

government  aid,  1239. 
SCOTLAND, 

marriages  in,  773. 
SCOTT,  SIR  WILLIAM,  judgments  of,  in 

Procurator  General  v.  Stone  (articles),  61—64. 
Barton  r.  Wells  (privileges  of  bishop's  residences),  160 — 163. 
Turner  v,  Meyers  (right  to  intervene),  585. 
Lindo  V.  Belisario  (nature  of  marriage),  671. 
Dalrymple  r.  Dalrymple  (nature  of  marriage),  672. 
Burgess  V,  Burgess  (penance),  883.     See  StoweU  {Lord). 
SELECT  VESTRIES, 

prescription  and  constant  immemorial  usage,  the  basis  of  a  select 

vestry  by  custom,  1334. 
requisites  of  such  custom,  1336. 
parishioners  empowered  to  establish  vestries,  1346. 
minutes  to  be  kept  of  proceedings,  1348. 
ten  days'  notice  of  holding  vestries,  or  election  of  members,  &c.,  to 

be  given,  1348. 
when  a  select  vestry  cannot  elect  another  select  vestry,  1348. 
particular  select  vestries  by  statute,  1348. 
vestries  under  Church  Building  Acts,  1348. 
appointed  under  59  Geo.  3.  c.  134.  s.  30.  has  no  power  to  impose  a 

rate  for  the  repair  of  the  district  church,  1349,  1350. 
deficiency  of  vestrymen,  how  supplied,  1351. 
appointment  of  new  vestrymen,  where  vestrymen  neglect  to  attend, 

1351.     See  Vestries. 
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SEPARATISTS^ 

have  the  same  privileges  as  Quakers,  462. 
SEQUESTRATION, 
nature  of,  1240. 

the  writ  is  a  continuing  execution,  1241. 
bishop  must  certify  what  he  has  done,  1241. 
effect  of,  when  the  qualification  of  a  justice  of  the  peace  is  from  an 

ecclesiastical  benefice,  1241. 
judgment  of  Lord  Alvanlej  in  Arbuckle  v,  Cowtan,  as  to  the  mode 

bj  which  debts  may  be  enforced  against  spiritual  persons  at  com* 

mon  law,  1241 — 1244. 
rights  of  assignees  of  an  insolvent  clergyman,  1244. 
[in  Smith  v.  WethereU  (17  Law  Joum.,  Q.  B.,  57.)  it  was  held,  that 

a  provisional  assignee  maj  apply  for  a  sequestration,  1244.] 
judgment  of  Dr.  Lushington  in  Little  Hallingbury  (Essex),  1246. 
when  the  writ  will  be  issued,  1245. 
during  the  vacancy  of  a  benefice  by  death,  1246. 
where  none  will  accept  the  benefice,  1246. 
for  non-payment  of  curate's  salary,  1246. 
curate,  who  is  appointed  by  the  special  sequestrators  of  the  bishop, 

can  recover  the  arrears  of  his  stipend,  1246. 
judgment  of  Mr.  Baron  Parke  in  Dakins  (Clerk)  v.  Seaman  (Clerk), 

1246. 
for  neglect  of  duty,  1247. 
residence  may  be  enforced  by  monition  or  the  living  sequestered, 

1247. 
where  non-resident  incumbent  does  not  give  up  his  house  of  re- 
sidence to  the  curate,  1247. 
bishop  can  issue  an  original  mandate  of,  to  repair  dilapidations, 

1247. 
bishop  is  a  species  of  ecclesiastical  sheriff,  1 249. 
priority  of  sequestrations  under  1  &  2  Vict  c.  106.,  1249. 
r^ulatioBs  respecting  the  service  and  return  of  monitions  and 

sequestrations,  1250,  1251. 
mode  of  appealing  to  the  archbishop  of  the  province,  1250. 
where  personal  service  of  the  monition  will  be  dispensed  with,  1250. 
mode  of  proceeding  where  a  party  retains  possession  of  the  profits 

of  the  living  in  defiance  of,  1251. 
judgment  of  Sir  Herbert  Jenner  Fust  in  Trower  r.  Hurst,  1252 — 

1254. 
the  bishop  can  support  the  sequestration,  1254. 
sequestrator's  bond,  1254. 
to  what  profits  sequestrator  entitled,  1254. 
sequestrator  cannot  maintain  an  action  for  tithes  in  his  own  name, 

1254. 
judgment  of  Baron  Parke  in  Harding  v.  Hall,  as  to  the  right  of 

sequestrator  as  bishop's  agent,  1254. 
bankrupt  sequestrator  may  be  restrained,  1256. 
when  sequestrators  have  performed  their  duties,  1256. 
mode  of  application  of  profits  of  benefice  under,  1256. 
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sequestrator  bound  first  to  repair  the  yicarage  house  and  boildings^ 

1257,  1258. 
judgment  of  Lord  Stowell  in  Hubbard  v.  Beckford,  1257. 
non-payment  of  mortgage  interest  or  insurance  premium,  ground  of 

sequestration,  1247. 
for  trading  contrary  to  1  &  2  Vict  c.  106.,  1247. 
profits  of  a  living  which  is  in  controversy,  sequestered  during  suit, 

1247. 
will  issue  in  outlawry  on  civil  process,  1248. 

will  be  decreed  at  the  suit  of  creditors  in  the  absence  of  the  incum- 
bent, after  monition,  1248. 
validity  of  warrant  of  attorney  charging  living,  1248. 
publication  of  writ,  1248. 

court  will  give  immediate  execution  of  the  writ,  1249. 
practical    directions  respecting  the  writs  of  fieri  facias  de  bonis 

ecclesiasticis,  and  sequestrari  facias,  1249. 
where  two  livings  are  sequestered  and  profits  are  insufficient,  1259. 
compensation  to  sequestrators,  1259. 
allowance  for  the  supply  of  the  cure,  1259. 
sequestrators  refusing  to  deliver  up  their  charge,  are  punishable, 

1259. 
when  the  incumbent  is  dissatisfied  with  the  sequestrators,  he  must 

apply  to  the  ecclesiastical  judge,  1259. 
judgment  creditor  is  entitled  to  an  account  of  profits  from  a  prior 

sequestrator,  1259. 
SERVICE, 

of  ecclesiastical  process,  1014. 
of  monition,  1222.  n.  1250,  1251.     See  Process. 
SEXTON, 

appointment  and  nature  of  office,  1260. 

women  may  vote  in  the  election  of  sextons,  1260. 

possession  of  church  keys  is  not  enforced  by  mandamus,  1261. 

mandamus  to  elect,  647. 

by  virtue  of  his  office  gains  a  settlement,  1261. 

duties  and  salary,  1261. 

provisions  for  sextons  under  Church  Building  Acts,  1261.;  but  see 

859.  w. 
SHERIFFS, 

are  exempt  from  being  churchwardens,  334. 
duty  upon  writ  de  contumace  capiendo,  543. 
SHIPTON, 

prebend  of,  may  be  held  by  a  layman,  947. 
SIDESMEN.     See  Churchwardens. 
SIGNIFICAVIT, 

form  and  requisites  of,  543,  544. 
SIMONY, 

defined,  1263. 

by  the  canon  law,  1263. 

by  the  Third  Council  of  Lateran,  1264. 
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ordinance  of  Archbishop  Langton  against  exchange  from  rector  to 

vicar,  1264. 
an  oath  is  to  be  taken  against,  at  institution  into  benefices,  1265. 
subscribing  towards  the  building  of  a  church  before  its  consecration, 

does  not  prevent  the  subscriber  from  taking  the  oath,  1266. 
13  Car.  2.  c  12.,  abolishing  the  oath  ex  officio,  does  not  abolish  the 

oath  against  simony,  1266. 
right  of  presenting  to  a  benefice  cannot  be  conveyed  when  church  is 

void,  1267,  1268. 
induction  upon  a  simoniacal  presentment  void  against  the  presentee 

of  the  Crown,  who  may  maintain  ejectment,  1267. 
conveyance  of  an  advowson  in  fee  will  be  illegal,  if  it  be  to  effect  a 

corrupt  contract,  1267. 
agreement  for  carrying  a  former  simoniacal  contract  into  effect,  1267. 
a  sale  with  an  agreement  to  resign,  or  an  agreement  to  present  pen- 
dente lite  is  simoniacal,  1268. 
sale  of  an  advowson  during  the  vacancy  of  the  church  is  good,  ex- 
cept as  to  the  next  turn,  1268. 
efiect  of  corrupt  presentation  to  a  benefice  by  an  usurper,  1269. 
efi*ect  of  clerk  who  comes  in  by  simony,  dying  in  possession  of  the 

church,  1269. 
lease  bona  fide  made  by  simonist  is  good,  1269. 
principal  statutes  relating  to,  1270. 
under  31  Eliz.  c.  6.  the  penalty  for  presenting  to  a  benefice,  or  for 

being  presented  for  reward,  1269. 
the  pendty  for  presenting  or  collating,  or  for  being  presented  to  a 

benefice  with  cure,  for  reward,  1272. 
no  title  to  confer  by  lapse  under  this  statute,  but  after  six  months' 

notice,  1271. 
the  penalty  for  corrupt  resigning  or  exchanging  of  a  benefice  with 

cure  of  souls,  1271. 
penalties  infiicted  by  the  ecclesiastical  law  are  not  taken  away  by 

this  statute,  1271,  1272. 
the  penalty  for  giving  or  taking  of  reward  to  make  ministers,  or  to 

give  licence  to  preach,  1272. 
who  shall  have  the  forfeitures,  and  by  what  means,  1272. 
a  donative  is  within  31  Eliz.  c  6.,  1273. 
patron  forfeits  double  the  value  of  one  year's  profit  of  the  benefice, 

1273. 
simony  may  be  without  the  knowledge  of  the  clerk  presented,  1273. 
simoniacus  is  liable  to  be  indicted  for  perjury,  1274. 
in  simony  all  are  principals,  1274, 

cannot  be  set  up  in  an  action  for  use  and  occupation,  or  for  com- 
pounded tithes,  1274. 
when  simony  is  a  good  defence,  1275. 
by  bargain  with  patron  to  forbear  any  suit  respecting  clerical  rights, 

1275. 
disability  from,  cannot  be  dispensed  with  by  the  king,  1275* 
no  spiritual  person  can  seU  or  assign  any  right  of  patronage,  1282. 

See  Lapst  —  BesigmUion. 
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IB  punifihable  hj  5  h6  Edw.  6.  c  4.,  183. 

cathedrals  are  within  the  meaning  of  the  statote,  183. 
nothing  will  justify  ^wing  a  weapon  in  achnrch  or  chvrchjsrd,  183. 
churchwardens,  sidesmen,  and  private  persons  may  repress  improper 

conduct,  183, 184. 
an  actual  blow  must  be  inflicted  to  constitute,  184. 
in  an  indictment,  it  must  be  averred  that  the  accused  smote  mali- 

ciouslj,  185. 
drawing  the  dagger  must  be  laid  with  an  intent  to  strike,  185. 
the  offence  must  not  admit  of  a  doubt,  and  must  be  proved  by  two 

witnesses,  185. 
punishment  for,  is  excommunication,  185. 
punishment  is  altered  by  53  Greo.  3.  c  127*,  185. 
costs  in  suit  for,  182,  186.     See  Brawling  —  ExeommunkaHom. 
SODOB  AND  MAN, 

bishopric  o^  40.  n. 
STAMP, 

copy  of  baptismal  register  books  not  subject  to,  30. 
upon  presentation  954. 
on  appeals,  35. 

on  dispensations  and  faculties,  457. 
on  induction,  568. 
on  mortgages,  806. 
on  admission  of  proctor,  1022. 
STIPENDIARY  CITRATES  under  1  &  2  Vict,  c  106. 

bishop  may  appoint  curate  in  case  of  non-residence,  or  inadequate 

performance  of  duty,  387. 
judgment   against  an  incumbent  for  inadequate  performance  of 

duties,  cannot  be  pronounced,  unless  he  has  had  an  opportunity  to 

be  heard,  387. 
in  large  benefices  an  assistant  curate  may  be  required,  388. 
two  curates  are  to  reside  on  benefice  under  certain  circumstances, 

388. 
bishop  may  appoint  curates  to  all  sequestered  benefices,  389. 
in  cases  of  lunacy  the  stipend  is  to  be  paid  by  committee  of  lunatic 

estates,  389. 
particulars  necessary  to  be  given,  and  declaration  to  be  made  on 

application  for  a  licence  for  a  curate,  389. 
the  stipend  of  curate  of  sequestered  benefice  is  to  be  paid  by  seques- 
trator, 390. 
the  bishop  may  license  curate  employed  without  nomination,  revoke 

any  licence,  and  remove  the  curate,  subject  to  appeal  to  the  arch- 
bishop, 390. 
licences  to  curate  and  revocations  thereof  to  be  registered,  390. 

fees  for  licence,  390. 
the  bishop  is  to  appoint  stipends  to  curates,  and  decide  dififerences 

respecting  them,  390. 

amount,  how  regulated,  390. 
where  jurisdiction  is  given  to  bishop  as  to  stipendary  curates,  all 

concurrent  jurisdiction  is  to  cease,  391. 
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remedy  for  stipend,  391,  392. 

a  curate  cannot  recover  a  salary  assigned  to  him  by  the  bishop  with- 
out the  consent  of  the  incumbent,  391. 

judgment  of  Mr.  Justice  Patteson  in  West  (Clerk)  r.  Turner  (Clerk)^ 
392. 

curates,  removal  of,  393. 

stipend  of  curate  engaged  to  serve  interchangeably  at  different  bene- 
fices belonging  to  the  same  incumbent,  393. 
where  there  is  service  in  adjacent  parishes,  393. 

all  agreements  as  to  stipend,  contrary  to  the  statute,  are  void,  393. 
(Supra,  1600.  It.) 

curate's  stipend,  if  of  the  value  of  the  benefice,  is  liable  to  all 
charges,  394. 

deductions  for  repairs,  394. 

assignment  of  glebe  land  to  resident  curate,  394. 

curates  are  to  pay  taxes  of  parsonage  houses  in  certain  cases,  394. 

curate  is  to  have  notice  to  quit,  395. 

curate  must  not  quit  curacy  without  three  months'  notice  to  incum- 
bent and  bishop,  396. 

provisions  for  curates  under  the  acts  for  building  and  endowing 
churches,  396. 

licences,  avoidance  of,  396,  397. 

stipends  to  clergymen  can  be  assigned  out  of  pew  rents  under  68 
Geo.  3.  c  45.,  397. 

deeds  for  clergymen's  stipends  to  be  enrolled,  397. 

under  5  Geo.  4.  c  103.  s.  18.  the  power  of  Church  Building  Acts 
for  recovery  of  salary  of  minister  and  pew  rents  is  to  apply  to 
churches  and  chapels  built  by  subscription,  397. 

commissioners  may  augment  the  stipend  out  of  the  surplus  pew 
rents,  397. 
STONE  ALTARS, 

are  not  recognised  in  the  Church  of  EIngland,  289.  n.,  624. 
STOWELL,  LORD,  judgments  of,  in 

Hubbard  r.  Beckford  (sequestration),  449,  1257. 

Wingfield  v.  Watkins  (sequestraUon),  449.     See  ScoH  (  Sir  William). 
SUBSCRIPTION, 

to  the  thirty-nine  articles,  58,  65y  400,  611. 

before  institution,  578.    See  Lecturers — Ordination.    ' 
SUFFRAGAN  BISHOPS, 

origin  and  notice  of,  152. 

their  authority  dependent  upon  their  commission,  15S. 
SUICmES, 

are  not  entitled  to  burial,  196. 

clergyman  has  no  right  to  decide  who  is  a  suicide,  197. 

idiots  and  lunatics  cannot  be  suicides,  197. 
SUNDAY, 

canon  for  the  due  celebration  of,  and  holydays,  1282. 

fairs  and  markets  are  not  to  be  held  on,  1283. 

publicly  crying  or  exposing  to  sale  any  merchandise,  &c^  is  forbid- 
den by  29  Car.  2.  c  7.,  1283. 
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sale  of  goods,  not  in  the  exerdse  of  the  ordinarj  calling  of  the  ven- 
dor, or  his  agent,  is  not  void  at  common  law,  or  by  29  Car.  2. 

c.  7.,  1283. 
judgment  of  Chief  Justice  Mansfield  in  Drurj  r.  Defontaine,  1283. 
meetings  or  assemblies  for  unlawful  pastimes,  forbidden,  1284. 
house  opened  on  a  Sunday,  to  which  persons  shall  be  admitted  bj 

payment,  &c.,  is  a  disorderly  house,  &c.,  1284>. 
killing  game  is  punishable  by  fine,  1285. 
carriers  prohibited,  1285. 
butchers  prohibited,  1285. 
by  29  Car.  2.  c.  7*9  no  person  is  to  exercise  their  ordinary  callings 

on,  1285. 
one  offence  can  only  be  committed  on  the  same  day,  by  exercising 

"  ordinary  calling,"  1285. 
judgment  of  Mr.  Justice  Bayley  in  Fennell  v.  Ridler,  upon  stat 

29  Car.  2.  c.  7.,  1286. 
bill  of  exchange  drawn  on  a  Sunday,  but  not  accepted  on  that  day, 

is  iUegal,  but  not  void,  1288. 
attorneys  not  within  the  statute,  1288. 
contract  for  the  sale  of  goods  on  Sunday  is  void,  1288. 
statutory  regulations  as  to  observance  of,  by  hackney  coachmen, 

watermen,  bakers,  drivers  of  waggons,  carriages,  &c.,  sellers  of 

provisions,  &c.,  1287 — 1289. 
the  hundred  was  formerly  not  liable  for  robbery  on  Sunday,  1289. 
no  temporal  process  is  to  be  served  on,  1290. 

ecclesiastical  and  criminal  process  may  be  executed,  1290, 1291,  1622. 
election  of  public  officers  must  not  be  upon,  1292. 
bills  of  exchange  and  promissory  notes  falling  due  on  Sunday,  are 

payable  on  Saturday,  1292,  1622. 
SUPERmSTITUTION, 

defined,  577. 
SURGEONS, 

are  exempt  from  being  churchwardens,  334. 
SURPLICE. 

to  be  used  at  public  prayers,  292. 

charges  of  bishops  of  Exeter  and  Winchester  upon  the  use  of,  292.  it. 
SURROGATES, 

enactments  respecting,  26. 
SUSPENSION, 

defined,  1293. 

ab  officio  et  beneficio,  1293. 

penalty  by  the  canon  law  upon  a  clergyman  officiating  after,  1293. 

ab  ingressu  ecclesiw,  1293. 

in  what  respects  the  two  sorts  of  suspension  agree,  1294. 

Ecclesiastical  Courts  prefer  suspension  to  deprivation,  1294. 

by  canon  law  admonition  requisite  previously  to  sentence,  1294. 

by  whom  sentence  may  be  pronounced,  1294. 

during  the  investigation  of  the  charge,  1294. 

is  the  punishment  for  brawling,  182. 

cases  of  clergymen  being  suspended,  1294. 
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right  to  profits  pending  suspension,  1294. 
TAXES, 

to  be  paid  by  stipendary  curate,  394. 
TEMPORALITIES, 

custody  of,  156. 
TENANTS  IN  COMMON, 

right  of  presentation  in,  950. 
TENTERDEN,  LORD  C.  J.,  judgments  of,  in 

Halton  V.  Cove  (avoidance),  85.    • 

Tarn  worth  v.  Chester  (Bishop  of)  (lecturer  in  chapels),  616. 

Rex  V.  Birmingham  (Inhabitants  of)  (marriage  of  minors),  707. 

Main  waring  v.  Giles  (right  to  pews),  916. 

Cockbum  r.  Harvey  (select  vestry),  1156,  1349. 
TESTS, 

tests  and  oaths  abolished,  475. 
TIME, 

general  rule  as  to  computation,  21. 

computation  of,  for  reading  the  articles,  60. 

for  the  purpose  of  lapse,  592. 
TINDAL,  C.  J.,  judgments  of,  in 

Alston  V.  Atlay  (avoidance,  presentation,  patron),  87 — 91. 

Doe  dem.  Butcher  v.  Musgrave  (canonry  and  prebend),  417,  418. 

nine  v.  Reynolds  (municipal  corporation,  patronage),  939. 

Reg.  V.  Foley  (Clerk)  (presentative  and  donative),  1108. 

TITHES, 

defined,  37,  1295. 

list  of  statutes  as  to,  1 295.  n. 

prsedial,  mixed,  personal,  great,  and  small,  1296. 

by  whom  payable,  1296. 

provisions  of  2  &  3  E^w.  6.  c.  13.,  1296. 

to  whom  payable,  1297. 

non-payment  is  no  answer,  1297. 

remedies  for  recovery  by  statute,  1297. 

remedies  before  justices,  1298. 

limiution  of  actions  by  2  &  3  Will  4.  c.  100.  s.  1.,  1299. 

what  prescriptions  and  claims  of  modus  decimandi  are  valid  in  law, 

1299. 
what  is  not  a  modus  decimandi  exemption,  or  discharge,  from  tithes 

under  the  statute,  1300. 
judgment  of  Chief  Baron  Pollock  in  Knight  r.  Waterford  (Marquis 

of),  1300. 
claim  of  a  modus  decimandi  from  time  immemorial  may  be  pleaded, 

notwithstanding  2  &  3  Will.  4.  c.  100.,  1302. 
a  lay  landowner  can  establish  an  exemption  in  non-dedmandi  by 

proof  of  non-payment,  1302. 
what  compositions  for  tithes  shall  be  considered  valid,  1302. 
limitation  of  action  for  tithes,  1303. 
when  tithes  may  be  recovered  as  chattels,  1304. 
requisites  of  certificate  of  tithe  composition,  1304. 
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where  composition  has  not  been  appealed  against,  eTidenee  cannot 
be  produced  to  make  the  composition  void  ab  initio^  1304. 

Tithe  Commutation  Acts,  1304. 

instrument  of  apportionment  may  be  corrected,  1305. 

probability  of  change  of  culture  must  be  considered,  1305. 

where  writ  of  habere  facias  possessionem  will  be  issued,  1305. 

where  the  consolidation  of  actions  will  not  be  enforced,  1306. 

when  the  vicar  must  be  rated  as  the  occupier  of  land,  1306. 

tithes  upon  union  of  church,  1308. 

augmentations  out  of  tithes,  70. 

may  be  exchanged,  532. 

must  be  paid  by  Dissenters,  460. 
TITLES, 

for  orders,  826,  844. 
TOLERATION  ACT, 

principles  of,  460. 

does  not  apply  to  clergymen  of  the  Church  of  England,  460, 1005. 

repeal  of  statutes,  as  to  religious  disabilities,  by  9  &  10  Vict,  c  59., 
464—466. 
TOLLS, 

clergymen  exempt  from,  when  on  duty,  160. 

exemption  of  dissenting  clergymen,  469. 
TOMBSTONE.     See  Monuments. 
TRADING, 

by  clergy,  prohibited,  960,  961. 
TRESPASS 

may  be  maintained  by  perpetual  curate,  386. 

lies  by  perpetual  curate  of  an  augmented  parochial  chapelry,  258, 
386. 

will  lie  by  the  churchwardens,  in  respect  of  the  ornaments  of  the 
churchy  385. 

lies  for  pulling  down  pews,  917. 
TRINITY, 

liability  for  attacking  the  doctrine  of  the,  63,  169. 
TRUSTEES, 

right  of  presentation  in,  6,  950. 

may  be  compelled  to  present  nominee,  385. 

of  a  lecture,  can  appoint  any  hour  to  have  it  preached,  615. 
UNBAPTIZED, 

meaning  of,  95,  106. 
UNITARIANS, 

are  entitled  to  the  same  privileges  as  other  Dissenters,  471. 
UNIVERSITY, 

lectures  at  the  university  church,  612.  n. 
UPPER  CANADA, 

law  of  marriage  in,  775. 
USURPER, 

right  of  presentation  in,  952. 

law  of,  prior  to  1  &  2  Vict.  c.  110.,  1306. 
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UNIONS  AND  DISUNIONS, 

reasons  for  union  in  the  canon  law>  1807- 

union  is  the  act  of  the  bishop,  1307. 

the  pope  formerly  granted  unions,  1307. 

common  law  not  ti^en  away  by  37  Hen.  8.  c  21.,  1307. 

that  benefice  to  which  the  other  is  united  is  the  superior,  1307. 

where  patronage  vested^  1308. 

patron  of  the  most  valuable  church  has  the  first  turn,  1308. 

tithes  how  paid  afW  union,  1308. 

does  not  unite  parishes,  1308* 

repairs  of  churches  united,  1308. 

first-fruits  and  tenths,  1309. 

how  tried,  1309. 

under  1  &  2  Vict.  c.l06^  1309^1313. 

orders  in  council  for,  to  be  registered,  1311. 

exception  of  glebe  lands  out  of  unions,  when  allowed,  1310. 

form  and  emolument  of  conyejances  in  exchange,  131 L 

approval  of  the  bishop  is  necessary,  1311. 

who  to  be  patrons,  1311. 

provisions  for  disuniting  united  parishes,  1312. 

incumbent  may  resign  one  or  more  of  the  disunited  benefices,  and 

patron  may  present,  1312. 
portion  of  glebe,  ftc,  may  be  assigned  to  each  dissevered  benefice, 

and  the  portion  so  assigned  shall  belong  to  the  incumbent,  1312. 
more  than  one  house  may  be  provided  \n  disunited  benefices^  1318. 
existing  benefice  houses  may  be  sold,  and  others  built  or  purchased, 

1313. 
adjustment  of  disputes,  1313. 
VAULTS, 

right  to  family  vault,  207. 

judgment  of  Sir  John  NichoU  in  Rich  o.  Bushnell  (Clerk)^  207. 

rights  of  the  lay  rector  as  to  the  erection  ot,  208. 

vicar's  rights  as  to  burial  in  church,  208. 

proceedings  to  obtain  a  faculty  for,  208. 

where  the  limitation  of  a  vault  and  tomb  is  not  a  charitable  use,  209. 

mode  by  which  a  rector  can  grant  to  an  individual  the  exdnsive 

right  of  burial  for  himself  and  friends,  209. 
parol  grant  of  a  vault  by  a  rector  is  bad,  209. 
semble,  that  a  rector  cannot  grant  a  vault  in  the  church  absolutely, 

209. 
judgment  of  Mr.  Justice  Bayley  in  Bryan  v.  Whistler,  210. 
enactments  as  to  vaults  by  10  &  11  Vict  c.  65.,  1321.     See  Bmriai 

— Cemeteries, 
VESTRIES, 

defin^  1326. 

Uble  of  sUtntes  relating  to,  1326. 

where  held,  1326. 

by  whom  summoned,  1326. 

notice  of  meetings,  1326. 

requisites  of  notice  of  holding,  1327,  1339. 
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who  can  attend  meetings,  1327. 

the  minister  has  a  right  to  preside  at,  1328. 

authority  of  chairman,  1328. 

powers  of  adjournment,  1328. 

judgment  of  Sir  H.  J.  Fust  in  Baker  v.  Wood,  on  adjonmmenta, 

1329. 
chairman  of  vestries  appointed,  1339. 
who  is  to  have  the  casting  vote,  1339. 
minutes  to  be  entered  and  signed,  1339. 
manner  of  voting  in  vestries,  1339. 

general  electoral  rights  of  ratepayers  under  a  local  act,  1342. 
judgment  of  Lord  Denman  (C.  J.),  in  Beg.  v.  D^Oyly  (D.D.)  and  Beg. 

V.  Hedger,  1342. 
by  68  Geo.  3.  c.  69.  s.  4.,  inhabitants  coming  into  a  parish  since  the  last 

rate  may  vote,  1343. 
inhabitants  refusing  payment  of  rates  to  be  excluded  from  Testries, 

1344. 
duration  of  the  poll,  1332. 
electors  cannot  abridge  the  time  of  voting,  1340. 
the  common  law  mode  of  election,  1 340. 
it  is  illegal  to  close  the  doors  of  a  vestry,  especially  during  a  poU, 

1340. 
the  provisions  of  58  Geo.  3.  c.  69.,  in  relation  to  parishes,  are  ex. 

tended  to  townships,  &c.,  1344. 
the  time  for  holding  vestries  specially  directed  is  not  altered,  nor 

special  vestries  affected,  1345. 
the  statute  does  not  extend  to  London ;  nor  to  Southwark,  Ireland, 

or  Scotland,  1346. 
instances  of  vestries  under  special  acts,  1 345.  it. 
persons  rated  to  the  poor,  though  not  parishioners,  may  vote  in  vestry 

according  to  the  value  of  the  premises  rated,  1346. 
so  clerk  or  agent  of  corporation,  1346. 
non-payment  of  rates  to  disqualify  from  being  present,  or  voting,  in 

vestry,  1346* 
power  of  vestries,  1332. 
control  in  parish  matters,  1332. 

responsibilities  and  irresponsibilities  of  vestrymen,  1333. 
succeeding  vestry  superseding  the  acts  of  preceding  vestry,  1333. 
distribution  of  pews  is  not  by  the  vestry,  1333. 
liabilities  of  vestrymen  by  signing  the  minutes,  1333. 
vestry  clerk^  appointment  and  duties  of,  1333. 
custody  of  the  books,  1334. 

preservation  of  parish  books  and  papers,  1334,  1344. 
recovery  of  penalties,  1 344. 
duration  of  office,  1334. 

under  1  &  2  Will.  4.  c.60.  act  may  be  adopted  by  any  parish,  1353. 
manner  of  adopting  it  in  parishes  where  inhabitants  do  not  assemble 

in  open  vestry,  s.  2.,  1353. 
form  of  requisition,  s.  2.,  1353. 
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VESTRIES  —  conHnued. 

upon  receipt  of  requisition,  churchwardens  to  give  notice  of  time  and 

place  for  receiving  votes,  s.  3.,  1363. 
form  of  notice,  s.  3.,  1353. 
form  of  declaration,  s.  4.,  1354. 
churchwardens  to  declare  whether  the  votes  are  in  favour  of  adopting 

the  act,  s.  5. 
rate-payers  maj  inspect  votes,  s.  6.,  1354. 
no  person  to  vote  unless  he  has  been  rated  one  year,  s.  7.,  1354. 
notice  of  the  adoption  of  the  act,  s.  8.,  1354. 
no  similar  requisition  to  be  made  within  three  years,  s.  9.,  1355. 
the  act  to  take  effect  on  all  parishes  in  which  its  adoption  has  been 

notified,  s.  10.,  1355. 
penalties  on  churchwardens  and  others  refusing  to  call  meetings, 

8.11.,  1355. 
notices  of  election  to  be  given,  s.  12.,  1355. 
rate  collectors,  &c.,  may  be  summoned  to  assist  at  the  election,  s.  13., 

1355. 
form  of  proceeding  at  annual  elections,  s.  14.,  1355. 
nomination  of  inspectors  of  votes,  1355. 
decision  of  the  chairman  on  a  show  of  hands,  that  one  or  the  other 

party  has  a  majority,  is  not  conclusive,  s.  16.,  1356. 
existence  of  party  feeling  in  the  chairman  will  not  vitiate  election, 

1356. 
where  an  election  has  been  irregularly  conducted,  a  new  election 

will  be  ordered,  1356. 
judgment  of  Lord  Denman  (C.  J.),  in  R^.  v.  St.  Pancras  (Vestrymen 

of),  1356,  1358. 
ballot  may  be  demanded,  s.  15.,  1358. 
mode  of  voting,  s.  16.,  1358. 
duty  of  inspectors,  s.  17.,  1358. 
in  case  of  inequality  of  votes,  s.  18.,  1358. 
penalty  for  forging  or  falsifying  any  voting  list,  or  obstructing  the 

election,  s.  19.,  1359. 
public  notice  to  be  given  of  vestrymen  and  auditors  chosen  by 

parishioners,  s.  20.,  1359. 
penalty  on  inspectors  for  making  incorrect  returns,  s.  21.,  1359. 
elections  to  be  annual,  s.  22.,  1359. 
vestry  to  consist  of  not  less  than  12,  nor  more  than  120  householders, 

8.  23.,  1359. 
proportion  of  existing  vestry  to  go  out  of  office  at  each  of  first  three 

elections  under  the  Act,  s.  24.,  1360. 
construction  of  this  section,  1360. 
*    when  an  election  may  be  made  in  one  place  of  the  parish  only, 

1362. 
vestrymen  to  quit  office  after  three  years,  and  one  third  of  the  whole 

number  to  be  elected  annually,  s.  25.,  1362. 
qualifications  of  vestrymen,  s.  26.,  1362. 
vestries  appointed  after  the  adoption  of  the  act  to  exercise  the 

authority  of  former  vestries,  s.  27.,  1362. 
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VESTRIES  —  continued. 

not  to  affect  local  acts  r^arding  yestriea,  diyine  worship,  itc,  except 

as  therein  expressed,  s.  27.,  1362. 
the  acts  of  a  quonim  of  the  vestry  at  any  meeting  to  be  oonsidered 

as  the  acts  of  the  vestry,  1363. 
meetings  not  to  be  held  in  the  chnrch,  1363. 
meeting  to  elect  a  chairman,  s.  30.,  1363. 
proceedings  to  be  entered  in  books,  to  be  open  to  inspection,  s.  31., 

1363. 
account  books  to  be  kept  and  be  open  to  inspection,  s.  32.,  1363. 
auditors  to  be  chosen  annually,  s.  33.,  1364. 
qualification  of  auditors,  s.  33.,  1364. 
disqualifications,  s.  34.,  1364. 
mode  of  audit,  s.  34.,  1364. 
what  is  a  sufficient  statement  in  a  mandamus  of  the  adoption  of  the 

act  by  the  parish,  and  the  appointment  of  auditors,  1364. 
mandamus  will  not  be  granted  to  compel  \he  trustees  to  attend  with, 

and  to  produce  to,  the  auditors,  their  accounts,  1365. 
judgment  of  Lord  Denman  (C.  J.),  in  Rex  v.  St  Paneras  (Church 

Trustees  oQ,  1365,  1366. 
auditors  may  call  for  persons  and  books,  s.  35.,  1366. 
accounts  to  be  signed  by  auditors,  s.  36.,  1367. 
accounts,  after  audit,  to  be  open  to  inspection,  s.  37.,  1367. 
abstracts  of  accounts  to  be  published  fourteen  days  after  being 

audited,  s.38.,  1367. 
vestry  to  make  out  and  publish  yearly  a  list  of  estates,  charities,  and 

bequests,  &c.  with  the  application  thereof,  s.  39.,  1367. 
ecclesiastical  jurisdiction  is  preserved,  s.  40.,  1367. 
meaning  of  the  terms  used  in  the  act,  s.  41.,  1367. 
as  to  affixing  notices,  s.  42.,  1368. 
act  not  to  extend  to  parishes  where  not  more  than  800  rate-jmyers, 

except  in  cities  or  towns,  s.  43.,  1368. 
VICAR  GENERAL, 

jurisdiction  and  duties  of,  53, 240,  835. 
VICARS  AND  VICARAGES, 
generally,  1368. 

appropriations  made  with  different  privileges,  in  two  forms,  1369. 
requisites  of  an  appropriation,  1 369. 
endowment  of  a  vicar,  1369. 

by  endowment,  a  vicarage  becomes  a  benefice,  1 369. 
endowment  might  either  be  in  the  act  of  appropriation,  or  by  a 

separate  instrument,  1370. 
appropriation  not  dissolved,  when  vicarage  dissolvtrd,  1370. 
general  summary  of  the  law  respecting  rectors  and  vicar.^,  1371. 
residence  in  the  rectory  house,  1371. 

no  oath  to  be  required  of  any  vicar  in  relation  to  residence,  1371. 
conversion  of  vicarages  into  rectories,  1371. 
surrender  of  rectorial  tithes,  1372. 
sinecure  rectors  may  release  part  of  the  rectorial  glebe,  &c.,  and 

retain  the  remainder  in  fee  simple,  for  this  purpose,  1372.     St-e 

Advoicson  —  Endowments  —  Lapse  -^  PresentcUions. 
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VISITATIONS, 

origin  of,  1376. 

every  spiritual  person  is  visitable  bj  his  ordinary,  1876. 

when  the  patron  or  his  appointee  visits,  his  decision  is  final,  137Q. 

diocese  of  London  is  not  visited  by  Archbishop  of  Canterbury,  1S76. 

how  often,  and  in  what  order,  1376. 

free  chapels  and  donatives,  unless  augmented,  are  exempt,  1877. 

when  the  manner  of  visitation  is  not  a  ground  for  prohibition,  1377. 

the  Dean  of  York's  case,  998—1003,  1378. 

chapters,  or  visitors  upon  their  default,  may  propose  alterations  in 

their  statutes,  1378. 
special  pecuniary  arrangements  with  consent  of  bishop  or  chapter, 

1378. 
residence  houses  belonging  to  cathedrals  may  be  disposed  of,  with 

consent  of  visitor,  1379. 
cathedrals  are  visitable  by  the  ordinary  and  metropolitan,  and  how, 

1379. 
instances  of  visitation,  1379. 
artioJes  of  inquiry  exhibited  by  Archbishop  of  York,  in  a  visitation 

of  his  cathedral,  1380. 
formerly  there  was  no  delegation  of  the  bishop's  jurisdiction,  1382. 
triennial  visitations  by  bishops,  1383. 
ancient  canon  law  of  visitation  was  once  a  year,  1383. 
origin  of  the  present  law  and  practice  of  triennial  visitations,  1383. 
inhibition  was  usual  during  the  time  of,  1384. 
convenient  places  are  to  be  chosen  for  the  keeping  of  courts,  1384. 
archidiaconal  visitations,  1384. 
general  powers  of  archdeacons,  1385. 
constitutions  of  Langton,  Otho^    Reynolds,    and  Stratford,   as  to 

duties  of,  1385. 
churches  are  to  be  surveyed,  and  the  decays  certified  to  the  high 

commissioners,  1386. 
refusal  by  a  rector  to  preach  the  visitation  sermon,  1386w 
fees  for  showing  letters  of  orders  and  other  licences,  1387. 
presentments,  by  whom  and  how  to  be  made,  1387. 
ministers  may  present,  1387. 

convenient  time  is  to  be  assigned  for  framing  presentments,  1389. 
minister  and  churchwardens  are  not  to  be  sued  for  presenting,  1389. 
presentments,  in  what  manner  to  be  made,  1390. 
churchwardens  not  bound  to  present  oftener  than  twice  a  year, 

1390. 
churchwardens  not  to  be  troubled  for  not  presenting  of^eoer  than 

twice  a  year,  1 390. 
the  old  churchwardens  to  make  their  presentments  before  the  new 

be  sworn,  1391. 
fees  for  taking  presentments,  1391. 
{Hinalty  for  not  presenting,  1391. 
archdeacons  cannot  at    their  pleasure'  direct  churchwardens    to 

present,  1391. 
none  to  be  cited  into  several  courts  for  one  crime,  1391. 
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wnere  tnere  is  no  special  visitor  tne  ngDt  is  in  tne  King,  o^i 

general  capacities  ancl  incapacities  of  visitors,  997 — 1003,  13 
VOID  AND  VOIDABLE, 

distinction  between,  86. 
VOLUNTARY  JURISDICTION, 

defined,  244. 
VOTING, 

under  Vestry  Acts,  1339. 

mode  of  polling,  1332,  1358.     See  Vestries. 

when  votes  are  thrown  away,  1143 — 1145. 
WALES, 

marriages  solemnised  in  Welsh  tongue,  754. 

ignorance  of  the  Welsh  language  is  ground  for  refusal  to  i 
clerk,  524. 

appeal  lies  against  refusal,  18. 

Prayer-book  to  be  translated  into  Welsh  tongue,  1094. 
WASTE, 

deciding  disputes  as  to  parochiality  of  waste,  897. 

rating  improved  waste,  1161. 

power  to  grant,  for  church  purposes,  807.     See  DUapidaiiam 
WAY, 

right  of,  to  a  churchyard,  368. 
WELLS, 

suspension  of  canonries  of,  410. 
WESLEYAN, 

baptism  by,  is  valid,  112. 
WESTMINSTER, 

suspension  of  canonries  of,  410. 

WHARTON'S  ANGLIA  SACRA,  1413. 

WIFE, 

marriage  with  sister  of  deceased  wife  is  void,  1470,  I486. 
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WITNESS, 

under  the  Church  Discipline  Act  is  liable  to  peijurj,  988. 

rated  inhabitant  is  competent,  36  !• 

when  parishioners  are  competent,  861. 

incompetency  from  interest  done  awaj  with,  852. 

under  the  Church  Discipline  Act,  the  respondent  has  no  right  to 
be  examined,  978. 
WOOD, 

cutting  wood  may  amount  to  dilapidation,  441. 

WOODS  AND  FORESTS,  COMMISSIONERS  OF, 

may  grant  land,  &c.  for  churches,  305,  311. 
WOOLLEN, 

statutes  as  to  the  use  of  woollen  shrouds,  193. 
WORCESTER, 

limits  of  diocese,  497. 

suspension  of  canpnries  of,  410. 
WORCESTER,  BISHOP  OF,  charges  of,  as  to 

a  restoration  of  obsolete  usages,  1097. 

ornaments  of  churches,  283. 

form  of  turning  to  the  east,  1076. 

letter  from,  to  the  author,  respecting  Irish  candidates  for  ardent 
932. 
WORSHIP, 

places  of,  registry  of,  468.     See  Chapels — Church^ Disunteri'-^ 
Public  Worship, 
WOULFE,  CHIEF  BARON,  judgment  of,  in 

Baker  r.  Swayne  (Clerk)  (sequestration),  1258. 
YORK,  ARCHBISHOP  OF, 

rights  and  privileges  of,  42. 

limits  of  diocese,  497. 
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Page  1S9.  line  13.  dele  ''marriages.'* 

S4I.  line  2.  for  ''the  same  sUtute"  read  " stat.  5  St  6  Edw.  6.  c  1** 

277.  line  33.  for  "  if  read  "  and." 

404.  note  (1),  before  "£.  L.**  insert  "2." 

409.  line  25.  after  "  and*'  insert  •«  by  s.  2.** 

463.  line  34.  for  "  the**  read  "  they." 

478.  note  (3),  for  " 5630  **  read  "  563." 

552.  notc(1),  for  *•  M.  S.**  read  "  M.  &  S." 

619.  in  side  note,  for  "  notice"  read  "  rubric.*' 

714.  note  (3),  for  "judgment  has  not  yet  been  giTcn,  but  it  will  appear  in  the  Ad- 
denda, if  it  be  delivered  before  the  publication  of  this  treatise,"  read  **  and  the 
Court  of  Queen's  Bench  subsequently  held,  that  such  a  contract  was  ill^mL 
Vide  etiam  licg.  r.  Chad  wick  (in  error),  12  Jurist,  174." 

878.  line  7.  for  "  clergyman "  read  "  gentleman." 

904.  note  (2),  after  "  3  Add."  insert  "  1." 

933.  column  2.  line  13.  in  note,  for  "  two"  read  " three. ** 

933.  column  2.  after  line  24.  in  note,  insert  "  3.  John  Thomborough,  bom  at  Salis- 
bury and  educated  at  Magdalen  College,  Oxford.  He  was  appointed  to  the 
see  of  Limerick,  a.d.  1593,  and  translated  thence  to  Bristol,  1603;  holding  the 
deanery  of  York  by  oommendam,  with  each  of  those  sees.  Godwin  (De 
Pncsulibus  Anglia*,  p.  472. )  describes  him  as  '  Rerum  politicarum  potius  quam 
theologlcarum,  et  artis  chemicae  pcritia  cianis.' " 

934.  line  46.  after  "  Bi&hop  of"  insert  as  note  **  1  Leon.  194.  323. 

1207.  line  20.  after  "inclusive"  read  **  In  replevin  by  the  landowner  against  the 
rector  for  distraining  fur  a  rent-charge,  the  defendant  pleaded  in  bar  the  ap- 
pointment of  a  curate  by  the  bishop  in  pursuance  of  .stat.  1  &  2  Vict,  c  106.,  the 
refusal  of  the  rector  to  pay  the  salary  assigned  to  him  by  the  bishop,  the 
setjuestration  issued  by  the  bishop  thereupon,  and  the  payment  of  the  rent- 
charge  to  the  se(]uvstrator :  it  was  held,  that  the  plea  in  bar  was  bad,  for  not 
stating  that  the  year  during  which  the  absence  of  the  defendant  occurred,  was 
from  the  1st  of  January  to  the  31  st  of  December.  Sharpe  r.  Bluck,  11 
Jurist,  328." 

1290.  line  39.  after  "  him"  insert  "  and  in  Rawlins  r.  Ellis  (16  M.  &  W.  173.)  it  was 
held,  that  a  person  may  be  arrested  un  a  Sunday  for  any  indictable  ofTence." 

1292.  line  28.  after  **c.  5«."  insert  "  Bills  of  Exchange  need  not  be  presented  to 
acceptors  for  honour,  or  referees,  till  the  day  following  the  day  on  which  they 
become  due,  and. " 


London : 

SrorriswoonK  and  Shav^, 

Ncw-strcet-Square. 


#^ 


